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MINUTES OF THE HOUSE TAXATION COMMITTEE.

The meeting was called to order by Chairperson Wagle at 9:00 a.m. on February 17, 2000, in Room 519-S
of the Capitol.

All members were present except:  Rep. Howell - excused
Rep. Johnston - excused

Committee staff present: Chris Courtwright - Legislative Research Department
April Holman - Legislative Research Department
Don Hayward - Revisor of Statutes
Shirley Sicilian - Department of Revenue
Ann Deitcher - Committee Secretary
Edith Beaty - Taxation Secretary

Conferees appearing before the committee: Jerry K. Levy of Jerry K. Levy Law Offices, Lawrence, Ks
Andrew W. Hutton of Hutton & Hutton, Wichita, Ks
Mark B. Hutton of Hutton & Hutton, Wichita, KS

The conferees were sworn in by the court reporter.

Speaking to the Committee first was Jerry Levy. (Attachment 1).

Next to appear before the Committee were Andrew and Mark Hutton. (Attachment 2).

The day’s entire testimony was taken verbatim by a court reporter. These minutes are attached.
(Attachment 3).

The meeting adjourned at 10:50 a.m. The next meeting is scheduled for Friday, February 18, 2000.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 1



LAW OFFICES
OF

JERRY K. LEvVY, PA.

4840 W. 15TH STREET, SUITE 1010
LAWRENCE, KANSAS 66049-3862
TELEPHONE: (785) 748-1323
TELECOPIER: (785) 748-1202

JERRY K. LEVY
RONALD L. SCHNEIDER
KATHERINE L KIRK. OF COUNSEL

Date: February 17, 2000
Members of the House Taxation Committes;

My name is Jerry Levy. I am a lawver from Lawrence, Kansas, and for nearly 33 years
have limited my practice to representing plaintiffs in personal injury cases in the areas of products
liability, professional malpractice, automobile crashes, and civil rights. I am a past president of
the Kansas Trial Lawyers Association, a past president of the Kansas Chapter of the American
Board of Trial Advocates and am a founding member of Trial Lawyers for Public Justice. I have
tried in excess of 150 jury tnals in the aforementioned areas.

When I first started practicing law I worked for, and became a partner of, the best trial
lawyer in the history of Kansas, and one of the best trial lawyers in the U.S.; Gerald Michaud.
But for Gerry's health, he would be here today. While with Gerry Michaud, I worked on products
liability cases involving the birth control pill, the Dalkon Shield, and other types of major
litigation. I have taken on Ford Motor Company, General Motors and other such companies.

I would say that in Kansas there are less than fifty law firms who limit their practice to
plaintiffs personal injury litigation. I am familiar with most of them as well as their counter-parts
who do the defense work.

For my testimony today I am going to assume that I was asked the following hypothetical
questions in 1996 or 1997 by the Attorney General:

Would you accept the job of acting as local counsel on behalf of the State of Kansas
against "big tobacco" for the money they caused the state to incur in medical payments, for which
you would be paid a contingent fee? In addition, you would not have to finance any of the costs
of the litigation, and would not be required to keep track of your time in order to justify your fees.
Would you accept the case?

My answer, in a New York minute, would be "unequivocally yes".

Out of curiosity, I asked three other prominent plaintiff lawyers in Kansas the exact
question. Their response was "Are you kidding. Of course."

For those of you unfamiliar with the term local counsel, let me explain. Most courts in
Kansas require that each party to a law suit have counsel from Kansas. Counsel from other states
are admitted "pro hac vice", or for the one case only. Generally local counsel have little or no
responsibility to investigate the case, prepare the case, argue the motions on the case nor to try
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the case. From my knowledge of the "big tobacco" cases, the spade work had already been done
by firms like the Motley firm in South Carolina, the attorney general in Mississippi, and numerous
other law firms including Hutton & Hutton in Wichita. I often use local counsel in cases I try in
other states, or even other counties in Kansas. I usually pay them on an hourly basis for their time
or for a small contingency of 10% of the total fee recovered.

Although local counsel's involvement in the case is usually limited, it does not mean they
need not be familiar with the subject matter of the litigation and completely conversant with all
local rules and statutes. Also of great import is to have local counsel that are respected as
litigators by the judiciary and defense counsel.

Further, for my testimony, I am assuming being asked the following question:

Does the law firm of Entz and Chanay have the reputation of being qualified and
competent to handle a major products liability case against "big tobacco"? I casually know Mr.
Entz. I know Mr. Chanay because he sits behind me at KU football games. They hold themselves
out to the public as lawyers in the fields of construction law, labor law and lobbying, and to my
knowledge, are competent in those fields. Their firm definitely does not have the reputation of
being a group of plaintiff trial lawyers. None of them are to my knowledge, members of the
Kansas Trial Lawyers Association, the Association of Trial Lawyers of America, nor any other
association of plaintiff lawyers. If I were asked to provide the names of the preeminent plaintiff
lawyers in Kansas qualified and competent to assist lead counsel in the "big tobacco" case, Entz
and Chanay would not be on my list.

I have personally spoken to many reputable plaintiffs lawyers in Kansas. None of them
were given the opportunity to take this case. Not until tie advertisement appeared in the Journal
of the Kansas Bar Association in November of 1998 was I aware that the Attorney General was
soliciting lawyers for the job. Within a dey or two after the ad appeared, I was playing golf with
my banker. I showed him the ad, and asked him how much of a line of credit he would extend to
me if I had the job. His response was, "Jerry, I would give you a blank check.”

It is my understanding that the Attorney General had originally agreed to retain the firm of
Hutton & Hutton, then backed out of the agreement. Hutton & Hutton would have been at the
top of my list of firms I would have recommended had I been asked.

Members of the committee, I would be pleased to answer any questions you have or to
clarify any of my remarks in my prepared testimony.

Respectfully submitted,




HUTTON & HUTTON
5100 E. 22nd Street North, Bldg. 1200
Wichita. Kansas 67226
Telephone: (310) 688-1166
Facsimile: (316) 686-1077

E-mail: grial lawversishutionlaw com

www hurionlaw ¢ om

About the Firm

Hutton & Hutton is a law firm comprised of partners, Andrew W. Hutton and Mark B
Hutton'. five associate attornevs. one of-counsel attorney. and twenty support staff members. This
law tirm. which originated in 1979 under the name Michaud, Cordry, Michaud. Hutton & Hutton,
handles primarily medical malpractice cases and products hability litigation, but also handles aircraft
litigation. limited commercial litigation, Qui Tam and pharmaceutical litigation. Numerous verdicts
and settlements in excess of S1 million have been obtained. including numerous millions in
settlements for brain-injured children trom birth trauma and vaccines. Such cases have included the
following:

Aves, et al v. Shal. 997 F 2d 762 (10" Cir. 1993) - Plaintiff Darcv Aves. who was
severelv injured during birth resulting in severe mental and phyvsical retardation.
Darcy 1s also blind and suffers trom seizures and Cerebral Palsy. Detendant:
Nasreen Shah. M.D. Darcy’s twin sister. Danna. was born healthy. Outcome: Jurv
awarded $23.6 million in November ot 1990, the largest jury verdict in Kansas and
one of the largest personal injury verdicts in the nation.

Wooderson v. Ortho Pharmaceutical Corp. 681 P.2d 1038 (1984) - Plaintiff Carol
Wooderson, who lost both kidneys to a blood disorder caused by a contraceptive and
underwent two kidney transplants. Defendant: Ortho Pharmaceuticals (Johnson &
Johnson).  Product: Birth control pills. Outcome: Jury awarded $4.75 million in
February 1983: manufacturers reduced level of estrogen in pills and added consumer
information.

Johnson v. American Cyanamid Co. 239 Kan. 279 (1986), 718 P.2d 1318 (1986) -
Plamtitt:  Emil  Johnson. who contracted polio from his newly vaccinated
granddaughter and died from respiratory paralysis. Defendant: Lederle Labs
(American Cvanamid) Product: Oral polio vaccine. Outcome: Jury awarded $10
million in May 1984, but the Kansas Supreme Court overruled in a 4-3 decision and
threw out the verdict; manutacturers began warning of potential for contracting polio
through personal contact.

"Vlark Hutton was recently selected by his peers to be included in the 1999-2000 Edition of
Ihe Best Lavevers in America.
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Ogilvie v. Internarional Playtex. 821 F.2d 1438 (1987). corr dened 1085 .Ct. 2014
(1988) - Plaintift: Kelly Ogilvie. whose wite died from toxic shock syndrome.
Defendant: International Plavtex. Product: Superabsorbent tampons. Outcome: Jury
awarded S11 2 million in February 1985: manufacturers took tampons oft the market
and added warnings

Grafiam v, Wyerh Labs. 666 F.Supp. 1483 (D Kan. 1987) - Plaintiff Michelle
Graham. who had a severe neurological reaction to a vaccine and sutfered brain
damage.  Detendant: Wveth Labs (American Home Products) Product: DPT
vaccine.  Outcome: Jury awarded $13 million in October 1987: manutacturers
puritied vaccine.

Mason v. Texaco. 948 F 2d 1546 (10" Cir. 1991) - Plaintiff Wife and children of
Otis Mason. who died of leukemia caused by exposure to benzene. Defendant:
Texaco. Product: Benzene. an industrial solvent and gasoline component. Outcome:
lury awarded S34 million in January 1990,

Arvayo v United States of America. 530 F Supp. 753 (1984) - Plaintiff Jose M.
Arvayo. ammor. who contracted bacterial meningitis leading to severe brain damage
as a result of failure to diagnose and treat by a tamily phvsician at McConnell Air
Force Base. Defendant: United States of America. Outcome: The District Court
awarded $1.95 million. largest Federal Tort Claims Act medical negligence verdict
in Kansas. Reversed 760 F 2d 1416 (1985).

Stnmumons v. Showa Denko - Plaintitt Randy Simmons. who became a ventilator-
dependent quadriplegic and died rwo months after settlement. Defendant: Showa
Denko. Product: L-Trvptophan. Outcome: Settled for undisclosed amount in early
1992: L-trvptophan taken off the market.

Mdorory . HCA Health Services of Kansas, Inc. d/b/a ) Vesley Medical Center -
Plaintitt: Neil Aldoretv. M.D.. a Wichita psvchiatrist.  Failure by Weslev Medical
Center to report/compare x-rays from 1991 and 1992 resulted in late diagnosis of
lvmphoma. Lymphoma would have been curable by radiation it diagnosed in 199
or 1992 Outcome: Jury awarded $1.245 million in November ot 1996

Abour the Partnery

Muark B. Hutton. born Newton Kansas, December 3 1. 1953 admitted to bar. 1979, Kansas and U.S.
District Court. District of Kansas: 1984 U.S. Court of Appeals. Tenth Circuit: 1986, U S Supreme
Court: 1987 Oklahoma: 1990, U S. Court of Federal Claims: 1991, US. Court of Appeals. Fitth
Circuit: 1993, LS. District Court. Western and Eastern Districts of Arkansas: 1993 U S, District



Court. District of Arizona: 1997, U.S. Di strict Court. Districts of Colorado and Hawaii: 1997, Creek
Nation Tribal Court of the ‘\[J[e ot Oklahoma: 1997 Lower Brule Sioux Tribal Court; 1999,
Supreme Court of Texas. Education: Washburn U niversity of Topeka (B.B.A.. 1976: ] D L9 79)
Phi Kappa Phi. Cerrified in Civil Trial Advocacy by American Board of Trial Advocates. [0S
Recipient: Trial Lawwver of the Year Award. Trial Lawvers for Public Justice. 1986, Author
"Medical Malpractice \lediation Panels.” Vol 2. No. 1. Journal of the Kansas T’;ll Lawvers
Association: Co-Author: "A Paradox -- The Kansas Collateral Source Rule." Vol. 2. No. 3. Journal
of the Kansas Trial Lawvers Association: Awuthor "Substantial Possibilitv: A Ductrme of
Causation." Vol. 3. No. 2. Journal of the Kansas Tral Lawvers Association: Aurfior: "Notion n
Limine: A Mandatory Pre-Trial Motion in Civil Litization." Journal ot the Kansas Trial Lawvers
Association. Vol 4. Noo 50 Author: "Pharmaceutical Litigation-Drug Manufacturers Duty to
Warn." Vol 3. No. 3. Journal of the Kansas T mI Lawvers Association; duthor: "Medical Tort Law-

The Emervence ol Speci talty Standard of Care.” Tulsa Law Jour al Vol 16, 4. 1981 Author
"Intrusion into the Sanctmonious Phvsician- Pdtlsm Relationship." Journal of the Kansas Trial
Lawvers Association. Vol 7. No I Aug. 1983: Author: "The Prmie“ Log: Where the Battle Can

Be Won or Lost." Journal of the Kansas Trial Lawvers Association. Vol. 19 No. o Juiv 1996:
Author: "Genetic Suscepribilitv to C omplications trom Silicone Breast Implants.” V' ni 4. No. 5.
April 1996, Medical-Legal Aspects of Breast Implam\ RLPUHU Author: "In Wake of Medironic.

Court Rejects Baxter's Preemption Claim." Vol S No. 6, . May 1997 Nedical-Legal Aspects of
Breast Implants Reporrer. Co-Author. Dm;ummrmg l’ht‘ Neurological Impact of Exposure to
Stlicone." Vol o, Noo 20 January 1998, Medical-Le aal Aspects of Breast Implants Reporter. Co-

Author. "Further Studies ol Link Between Breast lmplants and Disease." Vol 6. No. 12
November [998. Medical-Legal Aspects of Breast Imp!m[\ chmrc Co-Author "Debate Rages
On: Studies Link Breast Implants and Disease.” Vol. 7. No. 1. December. L1998 Medical-Legal
Aspects of Breast Imprants Reporter. Co-Author: ‘Reve's .‘i_\'mirmnu -- The Link Between Aspirin
and Reve's" Trial. November 1987, duthor "Tampons and Toxic Shock Svndrome -- Failure in
Corporate Risk Manazement.” Trial. February 1988: duthor: "Norplant Litigation: Creatng an
Exception to the Learned Intermediary: Dactrine.” Trial, fuly 1996 Co-Author "Smokeless
Tobacco: An Unrecognized Health Problem." The Advocate -- The Jour nal of the Oklahoma Trial
Lawyers Association. Vol 28. No. 2. 2nd Otr 1997, Consumer Attornevs of Calitornia Forum. Vol.
27.No 7. Sept. 1997 and Journal of the Kansas Trial Lawyers Association, Vol. 20. No. 5, May
TOOT Author: " Alert to Plaintitfs: New Study L|nl\~. Implants to Silicone in Liver." Medical- Legal
Aspects of Breast Implants Reporter. Vol 3. No. - February 1997 Appointed h\ the Honorable
Samuel € Pointer. Jr . Chief Judge of the Noy rhem District of Alabama. to the Plaintiffs’ Steering
Committee (PSC) of NIDL-926 In Re: Silicone Gel Breast Implant Lingation. Appointed by the
Honorable Richard AL Schell, Chiet Judge of the Eastern District of Texas. 1o the Plainttts” Sreering
Committee of the In Re Norplant Contraceptive Products Liability Litication of MDL 1038,
Member: Wichita. l\‘mms American and International Bar Associations: Kansas Trial Lawvers
Association: Oklahoma Trial Lawvers Association: Trial [ Lawvers for Public Justice; American
College of Lezal Medicine: American Board of Trial Advocates: Trial Counsel: O’ Gilvie v
International Playtex. 821 F.2d 1438 (1987). cert. denied. 108 S.Ct. 2014 (1988): Gregory v. Carey,
240 Kan. 304 (1990). Aves. et ‘11 . Shah 997 F.2d 762 (10th Cir. 1993); Donnini v Quano. 810
P2d 113 (1991) Arvavo v, Ui ud States of America. 380 F Supp. 753 (1984). 766 F.2d 14106



(1985): Johnson v. American Cvanamid Co.. 239 Kan. 279(1986). 718 P.2d 1318 (1986): Aldoroty
v. HCA Health Services of Kansas. Inc. d/b/a Weslev Medical Center. Case No 95 C 1790 |8th
Judicial District Court of Kansas.  Practice Areas: Medical Malpractice: Products Liabilitv: Qui
Tam: Commercial Litication. 7

Andrew W Hurton. born Newron. Kansas. December 31, 1953 admitted to bar 1979, Kansas and
LS. District Court. District of Kansas. 1982, U.S. Court of Appeals. Tenth Circuit: 1986, U S,
Supreme Court: 1988, US. Court of Federal Claims.  Education: Washburn University of Topeka
(B.B.A. 1970 1.D.. 1979). Phi Kappa Phi: Phi Delta Phi. Co-Aduthor " A Paradox -- The Kansas
Collateral Source Rule.” Vol. 2. No. 3. Journal of the Kansas Trial Lawvers Associaton. Co-
Author: "Delaved Diagnosis of Breast Cancer." Vol 5. No. 2. Journal of the Kansas Trial Lawvers
Association:  Author: "Nledical  Malpractice Screening  Panel Brief Failure to Diagnose
Appendicitis.," Vol 3 No. 4. Journal of the Kansas Trial Lawvers Association: Co-Author:
"Smokeless Tobacco: An Unrecognized Health Problem.” The Advocate -- The Journal of the
Oklahoma Trial Lawvers Association. Vol. 28, No. 2. 2nd Qtr. 1997, Consumer Attornevs of
California Forum. Vol. 27. No. 7. Sept. 1997, and Journal of the Kansas Trial Lawvers Association.
Vol 20. No. 5. May 1997 Certified in Civil Trial Advocacy by American Board of Trial
Advocates. 1988, Member of the Plaintitfs’ Steering Committee ot MDL 100 1. Temporomandibular
Joint Litgation. Member of Plaintitfs” Class Committee on the Castano vs. The American Tobacco
Company. et al. nationwide cigarette litization against all cigarette manutacturers. Member of the
Discovery Committee of Plaintifts” Management Committee and State Lizison Counsel tor the states
of Kansas. Oklahoma. Missouri. Nebraska. Wyoming and Montana for /1 e: Diet Drugs MIDL
Docket No. 1203 Member: Wichita. Kansas and American Bar Associations: Kansas Trial
Lawvers Association: 'he Association of Trial Lawvers of America: Trial Lawvers for Public
Justice: American Board of Trial Advocates: National Board of Trial Advocacy Trial Counsel:
Graham v Wyeth Laboratories. 666 F.Supp. 1483 (D.Kan, 1987): Arvavo v United States of
America. 380 F Supp. 735 (1984). 760 F.2d 1416 (1985) Wooderson v Ortho Pharmaceutical
Corp.. 081 P.2d 1038 (1984): Weese v, Schukman. 148 F R D, 269D Kan, [903] Practice Areas:
Medical Malpractice: Qui Tam: Products Liability.

Abour the Associares

Derek . Casey. born Muskogee. Oklahoma, June 28. 1966: admitted to bar. 1991 Oklahoma:
Kansas and U.S. District Court. District of Kansas and Eastern. Northern and Western Districts of
Oklahoma: U"S. Court of Appeals. Third. Seventh and Tenth Circuits US. Supreme Court,
Education: University of Oklahoma (B.A.. magna cum laude. in Letters with hizh honors. 1988:
I.D.with distinction. 1991).  Recipient: American College of Trial Lawvers Association
Scholarship: American Jurisprudence Award for Constitutional Law and Contlict of Laws. 1991

Author: " Attacking the Peer-Review Privileze: Some Ideas." Journal of the Kansas Tral Lawvers
Association. Vol 17 July 1994, Member: Wichita. Oklahoma and Kansas Bar Associations: Kansas
Tral Lawvers Association: Association of Trial Lawvers of America. Reported Casex: Smith v,
Milfeld. 869 P.2d 748 (Kan. App. 1903): In re General Motors Pick-up Truck Fuel Tank Products



Liability Litigation. 33 F 3d 768 (3d Cir 1993 Trial Counsel: Tavlor v. IUE. Case No. 94-CVC-
160. 2Z8th Judicial District Court of Kansas: [n re Guardianship of Rapheal Nevin Pino, PG-93-27
(Canadian County. Oklahoma. 1996) Practice Areas: Products Liabilitv: Consumer Fraud: Medical
Malpractice: Qui Tam: Civil Litigation.

Anne H. Pankrarz. born Kingman. Kansas. March 24, 1054 admitted to bar. 1986. Kansasand U S,
District Court. District of Kansas: U.S. Court of Appeals. Tenth Circuit; U.S. Supreme Court,
Education: Wichita State University (B.S.. Nursing, magna cum laude. 1975 M.A L Health
Administration. magna cum laude. 1980): University of Kansas (J.D.. 1986). Registered Nurse.
Kansas.  Member \Wichita, Kansas and American Bar Associations: Kansas Trial Lawvers
Association: The Association of Trial Lawvers of America.  Trial Counsel Aldorotnv v, HCA
Health Services ot Kansas. Inc. d/b/a Wesley Medical Center. Case No. 95 C 1790, 18th Judicial
District Court of Kansas.  Practice Areas: Medical Malpractice: Products Liability Law: Qui Tam:
Personal Injury Law.

Christopher P. Christian. born Wichita. Kansas. May 21. 1949 admitted to bar. 1975, Kansas and
LS. District Court. District of Kansas. Education: Wichita State University (B.A.. magna cum
laude. 1971): Southern Methodist University (J.D.. 1975). Phi Eta Sigma; Omicron Delta Kappa.
Member: Jessup International: Moot Court Team. 1975, Member: Wichita. Kansas and American
Bar Associations: The Association of Trial Lawyers of America: Kansas Trial Lawvers Association
(Board of Governors). Trial Counsel: Byrd v Weslev Medical Center. 237 Kan. 215 (1085). 500
P 2d 439 (1983): Scott v. Wolt Creek Nuclear Operating Corp.. 23 Kan App.2d 150,928 P 2 100
Kerns v. G.A.C.. Ine.. 255 Kan. 265, 875 P.2d 949: Mercer v Aetng Life fnsurance Company. 3
Kan.App.2d 257. 395 P 2d 23: Hays v. Farm Bureau Mutual [nsurance Co.. et al. 235 Kan. 205, 580
P2d 379: Jones v Hittle Service. lnc.. 219 Kan. 627. 639 P.2d 1383 Gardner Chrvsler
Corporation. 89 F 3d 729: Tavior v. Bywater. 1994 WL 240768 (D.Kan.). Practice Areas: Products
Liability: Environmental Law: Personal Injury Law: Qui Tam; Medical Malpractice.

Chan P. Tiwnsley. born Great Bend. Kansas. October 28. 1955 admitted to bar. 1992 Kansas and

LLS. District Court. District of Kansas: 1993. Missouri and LS. District Court. Western District of

Missouri. Tenth Circuit Court of Appeals. Education: University of Kansas (B.F. A 1977 M F. A
1983): Washburn University (1.D.. cum laude. 1992)  Phi Kappa Phi: Phi Alpha Delta. Notes
Editor. Washburn Law Journal. 1991-1992. Recipient: American lurisprudence Awards in
Advanced Torts. Torts I1. Civil Procedure. Law Clerk to the Honorable Magistrate Judee John B.
Wooley. US District Court. Wichita. Kansas. 1992-1993 Author Comment: "The Fifth
Amendment Privilege Acainst Selt-Incrimination: The Relationship Between State Reculatory
Lontorcement Authoriny and Compelled Testimonial Production.” 30 Wash. L.J 174, 1990
Appellate Counsel: Gardner v. Chrysler Corporation. 89 F.3d 729: Smith v Massey-Ferguson, Inc.,
236 Kan. 90,883 P.2d 1120, Member: Wichita, Kansas and Missouri Bar Associations: Kansas
Trial Lawvers Assoctation: The Association of Trial Lawvers of America. Practice Areas Personal
Injury: Products Liability: Medical Malpractice: Civil Litigation: Consumer Fraud.
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Deborah B. McIlhenny born Sherman. Texas. October 21| 1956: admitted to bar 1999 Kansas and
LS. District Court. District of Kansas. Education: Valdosta State University (B.A.. 1977):
Valparaiso University School of Law (J.D .. 1998). Wember: Wichita and Kansas Bar Associations:
Kansas Trial Lawvers Association: Association of Trial Lawvers of America.  Practice Areas:
Consumer Law: Environmental Law: Products Liabtlitv: Medical Malpractice

Of-Counsel

M. Prudence Hutton was born on December 17. 1930, in Newton. Kansas. Prudence
graduated trom the University of Virginia with a Bachelor of Arts in 1972 She artended law school
at Washburn University of Topeka and graduated with her juris doctorin 1979, Prudence is admitted
to practice betore the District Courts of California. Nevada and Hawaii and is a member of the
Calitornia Bar Association. Prudence practices in the tirm’s Fresno. Calitornia otfice. Her main
emphasis of practice is medical malpractice and products lability litigation.

Representative Clients

Andrew Hutton has represented mainly victims of medical. hospital and pharmaceutical
liability, which have resulted in over 20 verdicts in excess of S1 million for individual plaintiffs.
ncluding record individual verdicts in Kansas and Oklahoma. Mark Hutton also has extensively
represented victims ot medical. hospital and pharmaceutical liability. and product lability litication.
including serving as lead counsel over 300 toxic shock svndrome cases against five different
manutacturers.  In the past. this firm has also represented individually both the Governor and
Attorney General of Kansas, The following is an overview of the various tvpes of other litigation
i which this firm is involved:

CONSUMER LITIGATION  The following 1s representative of consumer
litigation cases handled by Hutton & Hutton:

In Re Apple Juice Products Liability Litigation, MDL No, 1113,
Eastern District of Virginia.  Plaintiffs: Consumers ot adulterated
apple juice packaged and/or marketed by the defendants,

Detendants: Coca-Cola Enterprises. Inc: Coca-Cola Foods. a Division
of the Coca-Cola Company: Motts U.S. A a Division of Cadbury

Beverages. Inc.. and Nestle Food Co. This action is ongoing,

INSURANCE LITIGATION. Litigation in the area of insurance includes the

following case:
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Olin Nelson, eral. v. St Paul Fire & Marine Insurance Company,
et af. District Court of Brazoria. Texas. Cause No. 95G 1088 This
case involves insurance fraud upon oil and cas limited partnership

mvestments. This class action has just resulted in a settlement of $25
million

PRODUCT LIABILITY LITIGATION  Hutton & Hurton represents consumers
In various product liability actions. including recipients of silicone breast implants
and the Norplant contraceptive. and  owners of defective cars and trucks
manutactured by Chryvsler. Ford. General Motors. Honda. Nissan and V' olkswagen.
The following is a representative list of the products hability suits in which Hutton

& Hutton s currently involved:

In Re Nilicone Breast Implants Products Liability Litigation,
Northern District of Alabama. Southern Division. MDL 926, As well
has representing hundreds of individual women. Mark Hutton serves
as a member of the Plaititfs™ Steering Committee and has worked
mtensively on this litigation as a member of the Science. Expert and
Deposition subcommittees.  [n addition. Hutton & Hutton has
developed the medical articles database which is distributed on CD-
Rom by the PSC Committee.

I'n Re Norplant Contraceptive Products Liabiliy Litication. Eastern
District of Texas. Beaumont Division. MDL 1038, Mark Hutton is
likewise a member of the Plaintitfs” Steering Committee in the
Norplant litication. concentrating his efforts on the Science. Expert

and Deposition subcommittees. He recentlv tiled cases on behalt of
hundreds ot his individual clients

Castanov. The American Tobacco Company, et al . Eastern District
of Louisiana. Case No. 94-1044.  Andrew Hutton serves on the
Plaintitts” Liaison Counsel for this class action. He is the co-chair of
the Science & Causation Committee among the 63-member
consortium of lawvers. In addition to his work on the Cusiano case.
he has been involved in litigation against manufacturers of smokeless
tobacco and is currently involved in the investigation of tobacco
addiction cases in Kansas. Oklahoma and Hawaii

Muason, et al. v. The American Tobacco Company, et al. United
States District Court Northern District of Texas. Wichita Falls
Division. Case No. 7-97-CV-293-X. Mark Hutton. and his firm. is
working with a group of other law tirms to recover. on behalf of the
Medicare svstem. health care costs expended by Medicare in the care
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and treatment of its beneficiaries with smoking-related diseases.
Plaintiffs seek in excess of $750 Billion in this action.

Inn Re: Diet Drugs (Phentermine/F, enfluramine/Dexfenfluramine)
Products Liability Litigation. Eastern District of Pennsvlvania. MIDL
N0 98-20113 Andy Hutton was one ot seven trial lawvers appointed
to the Fen-Phen Discovery Committee. Andy Hutton was also
appointed as the Kansas and Midwest Area State Liaison for the
nationwide litigation.

WHISTLEBLOWER LITIGATION. Hutton &  Hutton  represents
"whistleblowers" who are seeking to use the False Claims Act to recover damages
suttered by the tederal covernment arising from traudulent billing practices made bv
health care providers.

Litigation Practice
Hutton & Hutton maintains 100 percent involvement in representing victims ot medical

negligence. hospital negligence. pharmaceurical liability. consumer fraud. toxic tort and personal
njury cases.
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DATE: August 8. 1997 ST
FE): State Class Action Committee Members
FROM: Suzanne Foulds

[ Recently Released Liggett Documents
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ourt for vour review,

Phone (304385-7009
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NOTICE TO CIVIL
LITIGATORS

The Office of the Kansas Attorney
General, acting pursuant to 1998 Senate
Substitute for House Bill 2895 30 (1998
Kan. Sess. Laws 202 50), is soliciting
offers from attorneys to act as counsel in
the Kansas Tobacco Cases (State of
Kansas v. R.J. Reynolds Tobacco
Company, et al, Shawnee County Case
No. 96-CV-919; and State of Kansas v.
Brooke Group, LTD., et al, Kansas
Supreme Court-Case No. 97-80451-AS.

This litigation is complex and may
require a large expenditure of time and
money. Expenses will need to be
advanced by counsel and recoupment of
the same will be contingent on securing
money from either a judgment from the
defendants, settlement of the cases or the
approval of the Kansas Legislature’s Joint
Committee on Special Claims Against the
State with a subsequent appropriation.

information, may contact John W.
Campbell, Senior Deputy Attorney

10th St.. Topeka, KS n6012-1597

| nity emplover.
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Attorneys interested in securing more
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|
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lished, busy Newton firm. Practice areas: munici-
pal and business hugation, estate planning, real
estate, corporate law. Talentied support staff.
Progressive computer technology. Submit resume
t0: PO Box 345, Newton, KS 67114

More classifieds,
p. 39.

WICHITA FULL SERVICE FIRM needs qualified
and motvated litigation attornev with two o six
years experience. Applicants should have strong
academic credentials or tor litigation expenence.
Interested applicants should submit resume and
references to: P.O. Box 3554, Wichita. Kansas
67201.

ATTORNEY JOBS — Harvard Law School calls
our publications: “Probably the most comprehen-
sive source of nationwide and international job
openings received by our office and should be
the starting point of any job search by lawyers
locking to change jobs.” Each monthly issue con-
tains 500-600 current (public/private sector) jobs.
$45- three months. Contact: Legal Employment
Report; 1010 Vermont Avenue NW, Ste 408-KBL;
Washington, D.C. 20005. (800) 296-9611.
Visa/MC/AMEX. www attorneyviobs.com

EDIC 4.
XPERT
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EXPERT W'ITNESS-.\L—L'\'UFACTURING‘ PACK-
AGING, ENGINEERING. Product Liability cover-
ing: Pharmaceuticals. Foods, Medical Devices
and Industnal Products. Product/Package Desiun
and Development, Federal Agencies-Policies 1nd
Standards. Environmental Hazards. CONATECH
CONSULTING GROLUP. INC., 287 N. Lindberah
Blvd. Suite 208. Creve Coeur, Mo. 63141-7849
Phone (314 9959767 Fax (314) 995-0760

EXPERT WITNESSES — Architectural,
engineering, construction, pipelines, research,
repons, tesumony - JET & ASSOCIATES. L.C. 300
W. 4+7th, Kansas City, Mo 64112, (816) 931-1993.

PSYCHOLOGICAL EVALUATIONS re: Personal
Injury, Workers” Comp.. Child Custody. Dr. jerf
Lane, Familv Psychological Center, 304 South
Oliver, Wichua, Kan. 67218, (316) 685-9311.

DO YOU HAVE A MEDICAL QUESTION? 1.000
new papers are indexed to Medline daily. Multi-
published internist researcher, seven years expe-
rence with Medline, will search, $150.00 hourly
plus expenses. Call Michael E. Serjeant, MB ChB.
Tel: (405) 789-6170. Fax: (405) 789-1587.

KBA office.

Prepavment is required.

1999 Classified Advertising Rates

Member — 330 for the first 20 words, 35¢ for each additional word.
Non-member — 340 for the first 20 words. 40¢ for each additional word.
Framed ads — Set your classified apart with a frame around it for $10.

Blind Box — Have your replies sent to the KBA for $§10. We will not disclose
the advertiser of blind box classified ads.

Display ads can be placed in the classified section. Rates are available at the

The next Journal classified ad deadline is Nov. 25. Mailing date is Jan. 4.
Mail vour ad to the KBA., P.O. Box 1037, Topeka. Kan. 66601-1037.
(785) 234-3813. For additional information, call Jerri Lopez at (785)

or fax (o
234-3696,
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Mark B. Hulrun -t
Andrew W. Hutton

Derek S. Casey -

Anne H. Pankraw
Christopher I". Christian
Chan . Townsley --

+ Also Admitted 1 Oklahoma
=+ Also Admitied in Missouri

t Certified Trial Advocate
National Board of Trial Advocacy

HUTTON & HUTTON

[ 1 5 = § {‘}

AIA BRI,

Law Offices #ag !ﬁ Rt i '3
8100 East Twenrty-Second Street North, Building 1200
Wichita, Kansas 67226-2321
Mail: P.O. Box 638
Wichirta, Kansas 67201-0638

March 14, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MATL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

I am a practicing lawyer in Wichita,
cigarette litigation.

obgeo dhy

thcr;#f)mcc
(316) 6881 166
Facsimile

(316) 686-1077

Products Liabilit}'
(316) 686-1242
Facsimile

(316) 686-2049

Tax [.D.# 48-0966751

Kansas, with emphasis in
Our firm is part of the 65-member Castanc

Class Action Group that recently created a settlement with the
Liggett Group and other states' attorney generals. I am the
chairperson of the Science and Causation Subcommittee, as well as
the Smokeless Tobacco Subcommittee within the Castano consortium of
attorneys.

We would like Kansas to likewise participate in the Medicare
reimbursement litigation that is now being done by five other
states. I have talked to Attorney General Michael Moore £from
Mississippi regarding this matter, and he promised me that he was
going to contact you regarding our potential involvement in Kansas.
We would like to be able to participate in this litigation on
behalf of the citizens of Kansas because of our expertise in
cigarette litigation.

Please give this consideration and feel free to give me a call
at any time.

Very truly yours,

Andrew W. Hutton

AWH/sm
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Andrew W. Hutton

i
e — « )

\
Derek S. Casey - A_ ! LS

Annc H. Pankrawz
Christopher P'. Christian

v

General Office
(316) 688-1166
Facsimile

(316) 686-1077

—_—

Products l,iabiliry

Chan P. Townsley .- Law Offices (316) 68G-1242
5 Al e iy O'klalmnu 8100 East Twenty-Second Street North, Building 1200 Facsimile
o Rt i e Wichita, Kansas 67226-2321 (316) 686-2049
t Certified Trial Advocare Mail: P.O. Box 638 -

National Board of Trial Advocacy Wichita, Kansas 67201-0638 Tax L.D.# 48-0966751

April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MATIL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

Mark and I would like to thank you for allowing us to meet

with you on April 8, 199s; Consistent with our
representation, we would like to head up a litigation team aga

oral

the tobacco cartel in a state action for Medicaid reimbursement,
similar to that which is being done in West Virginia, Minnesota,
Florida, Mississippi, Massachusetts, Texas and Louisiana. We would
bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
having Morrison & Hecker involved and we would welcome their
assistance. Further, we would welcome your input in the selection

of other lawyers to assist us in' this major undertaking.

We are doing research on Kansas law to determine

what

particular cause of action exists, including any special violation

of consumer protection statutes. We have found out that West
Virginia seeks to hold cigarette manufacturers, cigarette
distributors, public relation firms, cigarette component

manufacturers, the Council for Tobacco Research, and the Tobacco

Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10 theories:
restitution/unjust enrichment; common-1aw public nuisance;
negligent performance of a voluntary undertaking; fraud

(intentional misrepresentation) ; conspiracy and concert of action;
aiding and abetting liability; consumer protection violations:
antitrust violations; injunctive relief; and declaratory judgment .

N



Attorney General Carla Stoval
April 10, 1996
Page Two

Mississippi states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunetive reliek.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly) ; consumer fraud;
unlawful trade practices; deceptive trade practices; tfalse
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are egually enthusiastic cf the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
/
ot e S
Andrew W. Hutton

AWH/sm

A-13
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Andrew W. Hutton (316) -1166

Facsimile

Derek S. Casey - (316) 686-1077

Anne H. Pankraw

Christopher P. Christian ] Products Liability
Chan . Townsley - Law Offices (316) 686-1242
- O.L-Ialm.u.. 8100 East Twenty-Second Street North, Building 1200 Poxealiiits
o Also Admirred in Missour Wichita, Kansas 67226-2321 (316) 686-2049
t Certified Trial Advocare Mail: I.O. Box 638

National Board of Trial Advacacy Wichi{a, Kansas 67201 -0638 Tax 1.D.# 48-0966751
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April 15, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation
Dear Attorney General Stovall:

It is my understanding that New Jersey Governor Christine Todd
Whitman has decided to sue the tobacco companies to recover
Medicaid costs. Please find enclosed a copy of a news report we
got off the Internet. We will keep vyou posted with other
developments on the state Attorney General actions when we learn
them.

Very truly yours,

Andrew W. Hutton

AWH/sm

2-14



‘RENTON, N.J. (Reuter) - New Jersey plans to join 14 other
States that have sued tc zco companies to recover * . added
burdens placed on taxpayer-supported health care, Governor
Christine Todd Whitman said Thursday.

" 'The tobacco industry must be held accountable for allowing
the public to consume a product it has known to be hazardous and
addictive,'' the governcr said.

Five states recently reached a $10-million-dollar settlement
with the nation's fifth largest tobacco company, the Liggett
Group, a unit of Brooke Group Ltd (BGL.N).

New Jersey health officials estimated the total cost of
treating smoking-related illness to be $1.1 billion annially, of
which the state pays around $200 million in Medicaid benefits
and around $50 million in "“charity care.'!'

Medicaid is a federal-state partnership that provides
health care for the poor in which New Jersey and Washington
roughly share the costs.

The state's case against the tobacco industry is bolstered
by its charity care program to repay hospitals that treat
uninsured working poor people not covered by their employer,

" "Considering that the state is currently struggling to fund
charity care and that Medicaid outlay for tobacco-related
disease is so high, filing the suit is a logical course, '"'
Keeler said.

A tobacco industry spokesman called the suit a political
maneuver doomed to fail and cost the taxpayers man, New Jersey
public television reported.

20:51 04-11-96

4-12-1996 America Online:MHutton880 Page 1
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TALLAHASSEE, Fla, Anril 11 (Reuter) - Florida received its first
$200, 000 check Thursday ler an out-of-court settle nt between cigarette
maker the Liggett Group and five of the states suing the tobacco industry,
Gov. Lawten Chiles said.

The agreement could give Florida $150 million over 25 years. Chiles, who
has filed a $1.4 billion suit against cigarette makers that 1s pending in West
Palm Beach, said the settlement marks a turning point.

" 'The settlement is the first time that the tobacco industry has accepted
responsibility. The first time they've paid a nickel,'' he said. " ‘No longer
will they be able to brag that they have never paid a nickel for smoking
related damages.''

Mississippi, Louisiana, West Virginia and Massachusetts are also receiving
payments from Liggett, one of the smaller tobacco companies in the industry.
Over 25 years, Liggett will make some flat payments and set aside 2.5 percent
of pretax profits, up to 930 million a year, to split among the five.

Florida is to receive $1 million in flat $200,000 annual payments in the
first decade and up to $6 million a year from Liggett's pretax profits. The
company has also agreed to modify its marketing practices.

"I see this as an awful lot more than the payment of a check,'' Chiles
said. " 'What's more important is that with the payment of the check, Liggett
has agreed to stop advertising to children.''

15:49 04-11-96

4-12-1996 America Online:MHutton880 Page 1
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Mark ,ultmn -t HUTTON & HUTrlﬂON General G,

Andrew W. Hutton (316) 688-1166

Facsimile

Derek S. Casey - (316) 686-1077

Anne H. Pankrarz

Christopher . Christian o Products Liability
Chan . Townsley -- Law Offices (316) 686-1242
+ Also Admiined in ()’I'J.lhnm;l 8100 East Twenty-Second Street North, Building 1200 Facsiimile
v+ Also Admitced in Missouri Wichita, Kansas 67226-2321 (316) 686-2049
t Certified Trial Advocate Mall [].(). BOX 638

Natonal Board of Trial Advocacy Wichim, Kansas 67201 -0638 Tax LD.# 48-0966751

April 17, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Mr. John Campbell
Assistant Attorney General
2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation
Dear John:

Please find enclosed copies of the two most recent faxes sent
to Attorney General Stovall. If the letter dated April 10, 1996,
is not sufficient of an agreement between our offices regarding
attorney fees, please let me know and I will redraft the same.

We are looking forward to working with you on this matter.
Please keep us posted of the press conference of April 24, 1996.

Very tW.

Andrew W. Hutton
AWH/sm

Enclosure

/7



M. . Hutton -t HUTTON & HUTTON General Urfice

Andrew W. Hutton (316) 688-1166
X ' Facsimile

Derek S. Casey - Z_\IA (316) 686-1077

Anne H. Pankrarz

Christopher P. Christian Products Liabiliry

Chan P. Townsley -- Law Offices (316) 686-1242

o AR b 8100 East Twenty-Second Street North, Building 1200 Facsimile

NETTRE R, cor Wichita, Kansas 67226-2321 (316) 686-2049

1 Certified Trial Advorcate Mail: P.O. Box 638

National Board of Trul Advocacy Wichira, KZIDSBS 6720 1 -0638 Tax [.D.# 48'0966751

April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Ms. Carla Stovall @@E@V
Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation
Dear Attorney General Stovall:

Mark and I would like to thank you for allowing us to meet
with you on April s, 1996. Consistent with our oral
representation, we would like to head up a litigation team against
the tobacco cartel in a state action for Medicaid reimbursement,
similar to that which is being done in West Virginia, Minnesota,
Florida, Mississippi, Massachusetts, Texas and Louisiana. We would
bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
having Morrison & Hecker involved and we would welcome their
assistance. Further, we would welcome your input in the selection
of other lawyers to assist us in' this major undertaking.

We are doing research on Kansas law to determine what
particular cause of action exists, including any special violation

of consumer protection statutes. We have found out that West
Virginia seeks to hold cigarette manufacturers, cigarette
distributors, public relation firms, cigarette component

manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10 theories:
restitution/unjust enrichment; common-law public nuisance;
negligent performance of a voluntary undertaking; fraud

(intentional misrepresentation); conspiracy and concert of action;
aiding and abetting liability; consumer protection violations;
antitrust violations; injunctive relief; and declaratory judgment .

g%



Attorney General Carla Stoval
April 10, 1996
Page Two

Mississippi states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnescta claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (moncpoly) ; consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 thecories for recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity to assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very trvé

Andrew W. Hutton

AWH/sm
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Law Offices
8100 East Twenty-Second Street North, Building 1200

Wichira, Kansas 67226-2321
Mail: P.O. Box 638
Wichita, Kansas 67201-0638

April 15, 1996

SENT VIA FACSIMILE
TO (S13) 296-6296
AND VIA REGULAR MAIL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

-

Generar  .rice
(316) 688-1166
Facsimile

(316) 686-1077

Products Liabilicy
(316) 686-1242

Facsimile

(316) 686-2049

Tax 1.D.# 48-0966751

It is my understanding that New Jersey Governor Christine Todd
Whitman has decided to sue the tobacco companies to recover
Please find enclosed a copy of a news report we

Medicaid costs.

got off the Internet.

We will keep you posted with other

developments con the state Attorney General actions when we learn

them.

AWH/sm

Very truly yours,

COPRPY

Andrew W. Hutton



" TRENTON, N.J. (Re er) - New Jersey plans to ,in 14 other
states that have sued to¢ -CO companies to recover : added
burdens placed on taxpayer-supported health care, Governor
Christine Todd Whitman said Thursday.

""The tobacco industry must be held accountable for allowing
the public to consume a product it has known to be hazardous and
addictive,'' the governor said.

The lawsuit will be filed in state Superior Court after the
state finds a special counsel to take the case on a
contingency-fee basis, a state affieial maid,

Five states recently reached 3 $10-millioh-dollar Settlement
with the nation's fifth largest tobacco company, the Liggett
Group, a unit of Brooke Group Ltd (BGL.N).

New Jersey health officials estimated the total cost of

treating Smoking-related illness to be $1.1 billion annually, of
and around $50 million in "‘charity care.'’

Medicaid is 3 federal-state partnership that provides
health care for the poor in which New Jersey and Washington
roughly share the costs.

" "Considering that the state is currently struggling to fund
charity care and that Medicaid outlay for tobacco-related
disease is so high, filing the suit is a logical course, '!
Keeler said.

A tobacco industry spokesman called the suit a political
maneuver doomed to fail and cost the taxpayers man, New Jersey
public television reported.

20:51 04-11-96

4-12-1996 America Online:MHutton880 Page 1
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TALLAHASSEE, Fla, 'oril 11 (Reuter) - Florids ‘eceived its first
$200, 000 check Thursday . ler an out-of-court settle nt between cigarette
maker the Liggett Group and five of the states suing the tobacco industry,
Gov. Lawton Chiles said.

The agreement could give Florida $150 million over 25 years. Chiles, who
has filed a $1.4 billion suit against cigarette makers that is pending in West
Palm Beach, said the settlement marks a turning point.

" "The settlement is the first time that the tobacco industry has accepted
responsibility. The first time they've paid a nickel,'' he said. " 'No longer
will they be able to brag that they have never paid a nickel for smoking
related damages.''

Mississippi, Louisiana, West Virginia and Massachusetts are also receiving
payments from Liggett, one of the smaller tobacco companies in the industry.
Over 25 years, Liggett will make some flat payments and set aside 2.5 percent
of pretax profits, up to $30 million a year, to split among the five.

Florida is to receive $1 million in flat $200,000 annual payments in the
first decade and up to $6 million a year from Liggett's pretax profits. The
company has also agreed to modify its marketing practices.

"'I see this as an awful lot more than the payment of a check,'' Chiles
said. "~ 'What's more important is that with the payment of the check, Liggett
has agreed to stop advertising to children. '’

15:49 04-11-96

4-12-1996 America Online:MHutton880 Page 1
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Marck B. Hucon - t
Andrew W, Hucton

Derek S, Cascy -

Annc H. Pankracz
Churistopher P. Christian
Chan P. Townsley --

- Alo Admirted in Okdahoma
-« Also Admitred in Misouri
T Cerrificd Trial Advoate

=318 688 1077 HUTTON & HUTTON

! )mﬁw [dooy
ltjﬂjaﬁm
HUTTON & HUTTON General Office
(316) 6B8-1166
S

Facsimile

L | L (316) 686.1077
Products ]_i:nhility

Law Offices (316) 686-1243

8100 East T'wenty-Second Streec Narch, Building 1200
Wichirta, Kansas 67226-2321
Mail: P.O. Box 638

Facsimilc
(316) 686-2049

National Board of Teial Advocacy Wichica, Kansas 67201-0638 Tax LD.# 48-0966751
FACSIMILE COVER SHEET
DATE: 04/19/96 TIME :
TO - JOEN W. CAMPEFLL FAX NUMBER: (913) 296-6296
FROM : ANDREW W. HUTTON # OF PAGES TO FOLLOW: 2
RE: ATTORNEY—CLIENT AGREEMENT

SPECIAL MESSAGE AND/OR INSTRUCTIONS :

FAX COVER NOTICE OF CONFIDENTIALITY:

~

The information contained in this facsimile message is intended only for the
personal and confidential use of the designated recipient named above. The
mesgage may be an attorney/client communication and, as such, 18 privileged and
confidential. If the reader of this message is not the intended recipient or an
agent responsible for delivering it to the same, you are hereby notified that you
have received thig deocument 1n error and. that any review, diggsemination.
distribution or copying of this message is strictly prohibited. If you have
received this communication in error, please notify us immediately by telephone
and return the original message to us by mail ar our expense. Thank you.

22 B



04719798 14134 Tal6 835 1077 HUTTON & HUTTON

Mark B. Hurctan - 1 HUTTON & HUTTON

Andrew W. Hutton

Derck S. Casey -
Anne H. Pankrac

Chiristopher P. Christian
Chan P. Townzsley - Law OFBCCS
8100 East Twenrty-Second Screet Nocth, Building 1200

«« Also Admumed in Miasourn W'lch_ir:., Kansas 67226-2321
t Certiflied Teial Adveate Mail: P.O. Box 658
Nanonsl Board of Triul Advecacy \mchi(a. K:tnsas 67201-0638

+ Alo Admined in Olklahoma

April 19, 1996

John W. Campbell

ATTORNEY GENERAL'S OFFICE

DEPARTMENT OF LITIGATION &
ANTITRUST

2nd Floor, 301 S.W. 10th Avenue

Topeka, XS 66612

Re: Litigation Against Cigarette Manufacturers

Dear John:

gor- -pggg

Generl Office
(316) 688-11¢¢
Facsimilc

(316) 686-1077

_——__h—.
Products Li:bi]icy

(316) G86-1242

F"‘C-‘imilc
(316) 686-2049

Tax L.D.# $8-096675)

Pleasc find enclosed a working rough draft of an Attorney-Client Agreement. Once you have

reviewed same please give me a call.

Very truly yours,

g U Lgerf———

Andrew W. Hutton
AWH/jjb

Enclosure
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THIS AGREEMENT, by and between THE STATE OF KANSAS, and HUTTON & HUTTON,
is made and entered intoonthis _ day of , 1996. THE STATE OF KANSAS
employs HUTTON & HUTTON to represent THE STATE OF KANSAS in its claims for reimbursement
and costs expended by the State sccondary to tobacco related health problems.

ATTORNEY - CLIENT AGREEMENT

STATE OF KANSAS -vs- CIGARETTE MANUFACTURERS

HUTTON & HUTTON will be designated as lead counsel. Lead counsel, HUTTON & HUTTON
has the right to bring mn additional counsel and said additional counse] will be paid under the terms of this
contract. Even with additional counsel HUTTON & HUTTON will have control over the course and
direction of the litigation with the consultation and advice of THE STATE OF KANSAS. Addmona]

counsel has no right to any additional fees beyond the terms of this contract.

HUTTON & HUTTON is to make ne settlement without THE STATE OF KANSAS’ consent.
HUTTON & HUTTON is to receive no fee if nothing is recovered.

HUTTON & HUTTON will be employed by THE STATE OF KANSAS on a contingent fee basis.
HUTTON & HUTTON will not be paid unless there is a successful recovery by way of settlement and/or
judgment. Attorney is to reccive a fee of Twenty-Five Percent (25%) of whatever amounts are recovered
either by way of settlement and/or judgment in this litigation. HUTTON & HUTTON will bear all the
costs of litigation attributed to HUTTON & HUTTON and attorneys under their control and direction.
If there is no rccovery made by THE STATE OF KANSAS, HUTTON & HUTTON will not seek
reimbursement from THE STATE OF KANSAS for expenses incurred. The fee applies to all actual -
damages, punitive damages and interest recovered in connection with a judgment. HUTTON & HUTTON
will advance all expenses of the litigation. If a recovery is obtained, all cxpenses will be paid before

computation of attorney fees.

This agreement 1s governed by Kansas law.

ATTORNEY CLIENT

2.5
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Andrew YW. Hutton
Derek S, Casey -

Anne H. Pankrarw
Christopher I'. Christian
Chan D. Townsley -

= Also Admatied i Oklahoma
=+ Also Admitted in Missoun

1 Certified Trial Advocare

Law Offices
8]00Eaﬁ'rwcnqn5mﬂnd5(mctNonh,Buﬂdmg1200
Wichita, Kansas 67226-2321
Mail: P.O. Box 638

National Board of T'rial “\d\n(_;l(.‘)' WiC]’)il’ﬂ, Kansas 67201 ﬂO()%f‘}

Mr. John Campbell
Assistant Attorney General
2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear John:

April 24, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

LS

General Orrtice
(316) 688-11606
Facsimile
(316) 686-1077
Products l.i;\lﬂ“()’
(316) 686-1242
IFacsimile

(316) 68G-2049

Tax L.D.# 48-0966751

I was surfing the Internet last night and discovered a Reuter
Wire Service article wherein Mississippi Attorney General Mike

Moore said he expects ten more states will s
in the next 30 days seeking to recoup health

The article mentions New Jersey, Maryland, Connecticut,

Kansas, Washington, Arizona,

Arkansas.

You might be prepared for

regarding this wire service article.
g

MBH/sm

Very truly vyours,

P«

Mark B. Hutton

ue the tobacco industry

care costs of smokers.
Ellinmeis:
Oklahoma, Hawaii, Michigan and

some inquiries from the press



5 Npe by
Mark beoonton - f HUTTON & HLJTrFON General O,

Andrew W. Hutton . (316) G8B-1166
Fos FFacsimile
Derelk S :.l\("\‘ - (3 l()} 6G8G-1077
f\l‘”(‘ [] ]’.’illkr.!” / ¢q D//\‘ S
Chustopher I' Chrisoan . (\ "";J\ o Products Liability
s B “Fraswndlingess o _LAHN Oftices ““\\\ S (316) 686-1242
v Kl Al O 8100 East I\V('J.lr}wﬂccr)rld Street North, Building 1200~ }\ P Facsimile
T O —— Wichita, Kansas 67226-2321 (316) 686-2049
| Gt Mail: P.O. Box 638
Mational Board of 1ol Advecacy Wichita, Kansas 67201-0638 Tax LD.# 48-0966751

May 2, 1996
SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL
Mr. John Campbell
Assistant Attorney General
2nd Floor, Judicial Center
Topeka, K8 66612-1567
Re: Cigarette Litigation

Dear John:

Please find enclosed a copy of an article in today's Wall
Street Journal that you might find interesting.

Very truly yours,

fl b

Andrew W. Hutton

AWH/sm
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“"B10 THE WALL STREET JOURNAL THURSDAY, MAY 2, 1996

Maryland Becomes
Eighth State to Sue
Tobacco Makers

By MILO GEYELIN
Staff Reporter of THE WALL STREET JOURNAL

Maryland became the eighth state lo
sue the fobacco industry to recover the
public health-care cost of caring for resi-
dents with smoking-related illnesses.

The 161-page complaint, filed in Balti-
more City Circuit Court, seeks $3 billion in
compensation and $10 billion in punitive
damages. Attorney General Joseph J. Cur-
ran Jr. announced the suit at a news
conference outside the courthouse, near
the Mercy Medical Center in downtown
Baltimore.

the decline in their property values.

Mr. Altoonian alleged that his cancer
was caused by two power lines owned by
Atlantic City Electric. His cancer was
diagnosed in 1990, two vears after he
moved in to the house he built with a deck
over one of the lines. The line was moved
after he complained and then deactivated
in 1994.

Atlantic City Electric has asked the
trial judge to set aside the verdict, arguing
in part that the jury shouldn't have
awarded lost wages to Mr. Altoonian.
William Wolf, a Lakewood. N.J., lawyer
who represents the Altoonians, sald his
clients haven't decided whether to ap-
peal.

—Margaret 4. Jacobs
contributed to this article.

““I ask the tobacco cartel to take note of
the backdrops [or today’s announcement—
a hospital and a courthouse,” he said.

The suit is the first by a state to allege
that tobacco companies targeted minori-
ties, as well as children and women, with
billboard advertising in Baltimore's inner
city. It alleges conspiracy, fraud and viola-
tions of antitrust laws. The manufacturers
named include Philip Morris Cos.; R.J.
Reynolds Tobacco Co., a unit of RJR
Nabisco Holdings Corp.;, B.A.T Industries
PLC: Lorillard Tobacco Co., a unit of
Loews Corp.; and Liggett Group, a unit of
Brooke Group Ltd.

In a statement, Philip Morris said it
plans to vigorously defend itself against
the suit and predicted it would prevail.
“Maryland's attorney general has cast his
lot with an unusual assortment of plaintiffs
lawyers and politicians from other states
who believe they can ignore established
product-liability law and use courts (o
legislate public policy on tobacco,” the
company said.

Maryland is being represented by Peter
Angelos, a highly successful asbestos liti-
gator in Baltimore who will be paid nothing
if he loses and 25% of the proceeds if he
wins. Similar contingency-fee arrange-
ments are in place in the other states that
have sued: Florida, Mississippi, Massa-
chusetts, West Virginia, Minnesota, Loui-
siana and Texas. Connecticut's attor-
ney general announced vesterday that his
state, o, plans to file suit.

Yesterday's action in Maryland had
been anticipated by the tobacco compa-
nies. Earlier this vear, Philip Morris sued
to block the Maryland attorney general's
office from hiring outside lawyers on
grounds that only the state Legislature has
that authority. That case is pending in
Talbot County Circuit Court.
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State of Ransas

(Dffice of the Attorney Beneral

301 S.W. 10TH AVENUE, TOPEKA 66612-1597

CARLA J. STOVALL Mawy PHONT: (913) 296-2215

AR e TELECOPIER MESSAGE ~ cowowsPromenan S
COVER SHEET

Telecopier Number: (913) 296-6296

'DATE: May 28, 1996
NUMBER OF PAGES INCLUDING COVER SHEET: &

PLEASE DELIVER MESSAGE ASAP TO:
NAME: Andrew W. Hutton

LOCATION: Hutton & Hutton
‘TELECOPIER NUMBER: (316) 686-1077

MESSAGE FROM: John W. Campbell

This document and the information herein is protected by the attorney-client
privilege. It shall not be disclosed except to the persons to whom it is addressed.
Any other disclosure is inadvertent, unintentional and does not amount te any
waiver of any applicable privilege. Any unauthorized use of this document or the
information contained herein is prohibited. If you are an unintended recipient of
this document, please return it immediately to Office of the Attorney General, 301
S.W. 10th Avenue, Topeka, Kansas 66612-1597.

If you experience any problems in receipt or transmission, please call (913) 296-2215 and ask for
Jamie Bowser.
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State of Ransas

Dffice of the f\ttnrmag Beneral

301 S.W. 10t Avenue, Torexa 66612-1597

CarLa J. StovarL MaiN PHONE: (913) 296-2215
ATtrorney GENERAL May 281996 ConsuMER PROTECTION: 296-3751
3 Fax: 296-6296

Andrew W. Hutton
Hutton & Hutton
- 8100 E. 22 Street North, Building 1200
P.O. Box 638
Fax (316) 686-1077
Wichita, Kansas 67201-0638

RE: Litigation Against Cigarette Manufacturers
. Dear Andy:
After consultation with other states the attached is a draft of an attorney- client agreement.
Please review and call me. We would like to reach some agreement by June 5, 1996 at which time

two other states will be announcing their filings.

Sincerely,

QOFFICE OF THE ATTORNEY GENERAL
CARLAJ. STOVALL

John W. Campbell
Senior Deputy Attorney General

JWC:jmb
Enclosures

fusers\campbelj\publicilenant

A -3
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NOT YET APPROVED BY CJS

STATE OF KANSAS
OFFICE OF THE ATTORNEY GENERAL
CARLAJ. STOVALL

ENGAGEMENT AND CONTINGENCY AGREEMENT

AGREEMENT as of this 5th day of June, 1996 by and between the State of Kansas by
Carla J. Stovall, Attorney General, "Attorney General" and the law firm of Hutton & Hutton,
"Hutton & Hutton".

Whereas, cigarette smoking kills approximately 400,000 individuals each year in the
United States more than the number of deaths caused by guns, drug use and automobile accidents
combined;

Whereas, the cost to the State of Kansas and its citizens of health care and related
expenditures for smoking related diseases exceeds tens of millions of dollars per year,

Whereas, any litigation involving tobacco-related industries is likely to entail numerous
complex factual and legal issues;

Whereas, any such litigation will require the expenditure of substantial resources and
attorney time;

Whereas, the Attorney General seeks to avoid the expenditure of state resources of direct
costs and attorney time in any such litigation; and

Whereas, the Attorney General plans to bring an action against cigarette companies and
related entities pursuant to her authority under the Common Law and Kansas Statutes Annotated

NOW THEREFORE, IT IS AGREED BY AND BETWEEN THE ATTORNEY
GENERAL AND HUTTON & HUTTON AS FOLLOWS:

1. Hutton & Hutton is retained to provide legal services to the State of Kansas for the
purpose of seeking injunctive relief, monetary relief (including, without limitation, damages and M{'
civil penalties) and other relief against tobacco industry companies and related entities g WAL ﬂ,,{ Aunk
(“defendants”) in litigation arising from the advertising, marketing, promotion, sale and/or '

distribution of cigarettes (hereinafter “the Litigation”).

2. The Attorney General, as the chief legal officer of the State of Kansas, retains final
authority over all aspects of the Litigation. As provided herein, Hutton & Hutton is authorized
to take appropriate legal steps to prosecute the Litigation and participate in all settlement
negotiations and the State of Kansas and the Attorney General hereby further agrees not to settle

2.3
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e

this action without prior consultation with Hutton & Hutton.

3. The Attorney General may appoint members of her staff to monitor the prosecution of [
the Litigation. Hutton & Hutton shall consult in advance with and obtain the prior approval of ’
the Attorney General, or her designee, concerning all/substantive matterq related to the Litigation.
Regular status meetings shall be held as requested by either the Attorney General or Hutton &
Hutton.

4. Itis specifically agreed by the parties that neither Hutton & Hutton or any third party
employed whose services or products are used by either the State of Kansas or Hutton & Hutton
in furtherance of this agreement or its goals, is not considered, or paid as a state employee, but is
an independent contractor.
5. It is specifically agreed by the parties that any documents or any other tangible objects ? j[/“ } ,,j)‘
produced or procured by Hutton & Hutton, or any third party employed pursuant to this ¢ b 4?3
agreement, which were produced orpesmssed in the performance of this agreement, shall be the ;{’ﬂwo
property of the State of Kansas. (v

6. Hutton & Hutton shall communicate with state agencies through the Attorney General,
unless alternative arrangements are made in advance with the Attorney General. Where written
communications from Hutton & Hutton to state agencies are authorized, the Attorney General
shall be provided with copies of those communications. jﬂ

f%-

7. Hutton & Hutton shall provide sufficient resources, including attorney time, to
prosecute the Litigation faithfully and with due diligence. Hutton & Hutton may, with the prior~ P}A. M
expressed approval of the Attorney General, bring in additional counsel. Said counsel, will be
obligated to observe all of the provisions of this agreement unless explicitly excused by the
Attorney General.

£

8. The Attorney General, by this agreement designates Hutton & Hutton as lead national
counsel, lead local counsel and lead trial counsel in the Litigation. The Attorney Generall retaing Z@
the right to revoke such designations and make new designations at any time. — (, Ylwts W -

\f%“ A/sz-g ,1 * %@J C @t [QW wn
9. The compénsation, if any, paid to third parities pursuant to this agreement shall be the
responsibility of Hutton & Hutton. uwytvbf : f‘}\ \
]Abj %\ L5
10. It is anticipated that additional private legal firms aﬁll berieeded in the r%'ﬁ'esentation
of the State of Kansas in the Litigation. The Attorney Generaltretains the right to add firms to the

group or firms participating in the Litigation. Hutton & Hutton/agrees that any ﬁrmz added!tcL_)/

Hutton & Hutton ##rd the new firm#Subject to the approval of the Attorney General. Inthe-event
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11. Hutton & Hutton agree to maintain contemporaneous time and expense records.
Hutton & Hutton shall submit quarterly statements to the Attorney General setting forth for that
period the hours and services devoted to the Litigation, and all disbursements.

12. Expense records and related documents maintained by Hutton & Hutton in
connection with the Litigation shall be subject to audit by the Attorney General.

13. The State of Kansas is not liable to pay any of the expenses of the Litigation, whether
such expenses aperattomeyet=fees, costs or other amounts. Hutton & Hutton shall advance all
expenses of the Litigation. If a recovery is obtained, all reasonable expenses will be paid before 7
computation of attorneys' fees. If no recovery is made by the State of Kansas, Hutton & Hutton |

will not seek reimbursement from the State of Kansas for expenses incurred. t

14, Phe sole contingency upon which compensation is to be paid is the recovery and
y Hutton & Hutton, on behalf of the State of Kansas, of monies in the Litigation,

r by settlement or judgment. _ 20%

15. Compensation on the foregoing contingency shall be 15% of any recovery collected
by Hutton & Hutton on behalf of the State of Kansas plus Hutton & Hutton's reasonable @/
disbursements in the Litigation /As used in this paragraph, the term “recovery” shall not include
amounts awarded or ordered4o be paid as attorneys” fees and costs. | If Hutton & Hutton recover
monies in the Litigation, but in an amount that does not exceed the disbursements in the Y 7
Litigation, such monies shall be used to reimburse disbursements. SH el
sT-

16. As used in this Agreement, the term “disbursement” shall include travel . €Xpenses,
telephone charges, copying charges, fax charges, deposition costs, investigator costs, messenger
service costs, mediation expenses, computer research fees, medical or nursing consultation fees,
expert fees, other consultation fees and all other reasonable out-of-pocket costs incurred in the
Litigation.

collecti

17. The claims that the State of Kansas intends to assert in the Litigation provide for the Oé
ayment of Attorneys’ fees and costs to the State of Kansas. The State of Kansas intends to seek | -
order for payment of its attorneys’ fees and costs should it prevail, in whole or in part, in the 3
Litigation. If the Court in the Litigation awards attomeys’ fees, such fees shall be paid to Hutton R U‘

LA‘JGW\ & Hutton to extent the award is based on services furnished by Hutton & Hutton and such an \)( ,J’
award shall be in place of and not in addition to the payment of a continency fee to Hutton & ‘PA,W"

e

Hutton as part of any “in-kind” settlement, the Attorney General agrees to petition the
egislature to appropriate funds to reasonable compensate Hutton & Hutton.
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May 29, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Mr. John Campbell
Assistant Attorney General

2nd Floor,
Topeka,

Judicial Center
66612-1567

Re: Cigarette Litigation

Dear John:

Thank vyou for your fax of May 28, 1996, setting forth your

draft of an attorney-client agreement. While most of the drafted

paragraphs are acceptable, we have some minor changes that we would
like to propose. These changes include the following:

1.

With respect to the first numbered paragraph, we need to
add the word "manufacturing" after the word "marketing."

In paragraph number 3, we need to add the word

"significant" before the word "substantive" on the third
line.

In paragraph number 5, we would like the word "procured"
omitted because we may be gaining access of documents
outside of this Attorney General litigation.

In paragraph 8, after the phrase "retains the right,"
please add the phrase "after a showing of just and good
cause . . . "

Please change paragraph number 10 to read as follows:

"10. It is anticipated that additional private legal
firms shall be needed in the representation of the State
of Kansas in this Litigation. The Attorney General,
after consultation and agreement by Hutton & Hutton,

.34



Mr. John Campbell
May 29, 1996
Page Two

retains the right to add firms to the group of firms participating
in the Litigation. Hutton & Hutton agrees that any firms added to
the group conducting the litigation shall share in such
compensation, if any, as determined by Hutton & Hutton and the new
firm, and subject to the approval of the Attorney General."

6. Paragraph number 13 should read:

"13. The State of Kansas is not liabile to pay any of the
expenses of the Litigation. Further, the State of Kansas is not
liable to pay any attorneys fees in the event the litigation is
unsuccessful. Hutton & Hutton's attorney fees, if recovered, are
contingent upon a successful settlement and or judgment. Hutton &
Hutton shall advance all expenses of the Litigation. If any
recovery is obtained, all reasonable expenses will be paid before
computation of attorneys' fees. If no recovery is made by the
State of Kansas, Hutton & Hutton will not seek reimbursement from
the State of Kansas for expenses incurred."

7. With regard to paragraph number 15, we would like a 25 percent
contingency fee as that amount is being paid to private counsel in
the states of Minnesota, Florida, Massachusetts and Maryland. Only
Texas is paying a 15 percent attorney fee; however, Texas has nine
times the population and at least double the per capita Medicaid
population. The amount of time to be spent by counsel, the amount
of costs to ke advanced, and the amount of risk all are enormous.
Further, any fee, if recovered, would be shared amongst numerocus
counsel. Therefore, we believe a 25 percent fee is fair and
reasonable under these circumstances.

8. With regard to paragraphs 15 and 17, we suggest that the language
be changed to allow us participate on a the same contingent
percentage basis for any fees awarded or ordered by the Court, such
as any statutory recovery. In no event, however, would the total
attorney fee exceed the amount agreed to within the contract.

We hope the proposed changes are modest enough to allow us to establish

our relationship. Let me know your thoughts and please call if you have any
questions.

Very truly yours,

Andrew W. Hutton

AWH/sm
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[

Sinte of Brnens

(Dffice of the Attorney Beneral

301 5.W. 10m1 Avenur, Toreka 66612 1597

CARLA J. StovaLL Mam Prione: (913) 296-2215

P TELECOPIER MESSAGE Consunns Proraciui; 296-371
COVER SHEET
Telecopier Number. (913) 296-6296

DATE: May 31, 1996
NUMBER OF PAGES INCLUDING COVER SHEET: 2

PLEASE DELIVER MESSAGE ASAP TO:
NAME: Andrew W. 11utton

LOCATION: Hutton & Hutton
:TELECOPIER NUMBELR: (316) 0806-1077

MESSAGE FROM: John W. Campbell

- "This is a standard form normally added to all contracts in which the State of
Kangas is a party. Please review (he same and call if there is A problem. I am
sorry that I did not include this form in the first fax."

This document and the information herein is protected by thc attorney-client
privilege, Tt shall not be disclosed except to the persons to whom it is nddressed.
Any other disclosure I inadvertent, uninfentional and does not amount to any
waiver of any applicalile privilege. Any unaunthorized uge of this document or the
information contained herein is prohibited. If you are an unintended recipient of
this document, please return i immediately to Office of the Attorney General, 301
S.W. 10th Avenuc, Topecka, Kansay 66612-1397.

If you experiencc any problems in receipt or transmission, please call (913) 206-2215 and ask for
Jamie Bowser.

S e T RIS OIS M T Sl i e s )ty it L
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Dividen of Avwounis and Rrports

OAdtss: ev. 790 CONTRACTUAL PROVISIONS ATTACHMENT

Important: This furm conlalns mandatory conlract provisions and must be altached to or incorporalud in all copics of ar\y

contraclual agreement. 111t le atlached (o the vendor/conlractor's sladaid coiract form, then that form muet be altered
lo contain the following provision.

"The pravisions found in Conlradual Provislons Altuchmunl (form DA-1463), which Is altached herelo, are heenhy
incerpowaled in this conlract and made 4 part hereof™.

The parliaz agree that the following provisions are herely incorporaled Into the contract lo which il is atiached and made a parl therof,
2aid conlract belng the dayof 19 -

1

10.

1ER EREIN CONTROLLING PROVISIONS

Uit expressly ngreed (Ral the lcrms of cach an) =very provision in this altachment shall prevail and conlral aver the lerms of any sther conflicting
provision lu suy ulher document relating to and a parct of the contract in which Ihis ailachmonl ic incarparated.

AGREEMENT WITIH KANSAS LAW
All eontractun] agreemaenic chall be subject to, guverned by, and consirued according o the laws of the Slate af B,

TERMINATION DUE TO LACK OF FUNDING APPROPRIATION

If, in the judgment of (he Direclor of Accounle and Reparly, Deplrlmcnlmdmlnlthdliull, sulficlent funds are not sppropriated lo conlinye the
[unction petformed In this agreemant and for the paymenl of the chapww hereunder, State may terminale (his agracmend at the end of ila receent
fiscal year. State agreee to give wrillen notice of teuninalion to contractor st lenst 30 days prior la the end of ils rurrent figeal yeac, and shall give
#uch nolice for a grealer putivd prior 1o the end of such liscal Year as may be provided in this contruct, except Lhai such notica shall not be
requited prior to 90 days belore Ihe end of such fiseal year. Conlraciar shail have the right, al the ¢nd of such fiycal Year, to take possession of
any e?uipmcnt provided Stale under the eontrart. Siale will Pay to the conlractor ali 1egular contractual paymenis incurred through the end of
tuch fiseal year, plus ranteactual charges incidental to the retuin ol any such equipment. Upon lermination of Lhe agreemont hy State, tile to
any anch equipment chall revert to canliaclur at lhe end of State’s cuerent fiscal year. The termlnation nf tha conlract pursuant to this paragrapl
ohall net causo any penally to be charged to the agency or the contractor. :

DISCLAIMER OF LIARILITY

Neithor the State of Kanaas nor any-agency Lhercef shall hold harmless or indemnify any contractor beyand that liabiilty incurred under the
Fanaas Toct Clahing Act (KS.A. 756101 et 5eq.).

ANTEDISCRIMINATION CLALISE :

€ conleactar agrees: (a) to comply with the Karsas Act Against Disaiminalion (K.5.A. 44-1001 Em] and the Kansns Age Dicarirmination jn
Employment Act (K.8.A. 44-1111 gt 3£q.) and the applieable provisions of the Americans With Disabililies Act (12 U5.C. 12104 et s23.) (ADA) and
to nol dlsuriminale against any person because of race, religion, calar, aov. dise Bllity, natianal arigin or ancest: yur age in the admission or aceess
10, or trealment or employment in, it programs of adtivilles; (b) to ineludc In 2lf sulidilatlans or advertisemonis for employees, the phrase "equal
opportunily employer”; {r) 1o comply wilh lhe reporling requiveinunls sut out al JLS.A. 44-1031 and K.S.A. 44-1116; (d) 1o ineluda thnes provigions
in svary subcontract or purchase oudur 3o that they are binding upon such subcontraclor or vendar; (o) that a failure to comply with the repocting
requirements ul (<) above or { the contradior |s found guilty oﬁu ny violalian of aueh acls by the ¥ansas Human Rights Cunnission, such violalian
shall constitute a breach of contract: () if the canirarting sgency delermines that the vonlraclyr has violated applicable provisions of ADA, that
violallon shall constliute a hreach of contradt; (g) if {c) or (f) ociurs, e tontracy may be cancelled, lerminaled of suspended In whole ne in part
by tha State Depariment of Administiativn. -

Partles 10 this contract understand [hat subseciinns (h) through (0} of this puragraph nuinber 5 are nat ag licable to & contractior who employs
fewer than four employres ne whoas contracts wilh this agency of the Kansas state government total $5, &J or less during this fisenl year.

ACCEPTANCE OF CONTRACT ‘
This contract shail not be considered arrepted, approved ar othenvise ¢ffective unlil the stalutorily required spprovals and certifications have
been given.

ARBITRATION, DAMAGES, WARKANIIES
MNotwithslanding any anguage to the mntrary, no Inlarpretation shall be altowed 1y find the Siate or any agency thereol has agreed to binding

arbilration, or the payment of damages or penallies upon e vecurrence of a conlingency. Furlher, the State of Kansas zhall nni ngree to pay
altarnsy feee and lale paymeni chuiges beyond thote available under Ihe: Kansas Prompl Paymenl Arl (.8 A, 78.6403), and no provision will
be given cllcct whiul allemplg 10 exclude, modity, diselaim or otherwise allempt (o limlit Implied warrantica of mcrdmmubili\‘y and filness for
a parlicular purpose. )

PRESENTATIVE'S AUTHORITY TO CON

By signing thia docunienl, the representative of Ihe contraclar thereby reprasents that such prrean iy duly suthorized by the wiltaclyr lo execute
tiis Jucuinent on behalfl of the coniractor and that the enntracing agrees 1o ba bound by the provisivina thereof,

RESPONSINLITY FOR TAXES g
The Slate of Kanzas shall nut be responsible for, nor Indemnify a contradar for, any federeal, stale or local laxcy which may be Imposed or levied
upon the subject matter of this conltract. ’ .

INSURANCE

The Stste of Kansos shall nol be required 10 purchase, any inzuconce agoins! less or damage lo any porconal property Lo which this contract relates,
nwr shall this conteact require the Siale lo establish s "self-insurnnce fund to prolect agalnst any such losg or damage. Subjoct lo the provisions
of lhe Kansas Torl Claims Acl (K.S.A. 75,4101 g1 c0q.), the vendor or lezso1 shall bear the rigk of any loss or damage to any persanal proparty
in which vendnr or lessor holda tille. ;
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Btate of Ransaa

Bffice of the Attarney General

301 S.W. 10TH AVENUE, Toreks 66612-1597

CARLA J. STOVALL Man Prans: (913) 2962215

ATTORNEY GENERAL TELECOPIER ME S S AGE Cousumsslt: '{’2055%7_16021&296-375]
COVER SHEET
Telecopier Number: (913) 296-6296

DATE: May 31, 1996
NUMBER OF PAGES INCLUDING COVER SHEET: 9

PLEASE DELIVER MESSAGE ASAP TO:
NAME: Andrew W, Hutton

LOCATION: Hutton & Hutton
TELECOPIER NUMBER: (316) 686-1077

MESSAGE FROM: John W. Campbell

This document and the information herein is protected by the attorney-client
privilege. It shall not be disclosed except to the persons to whom it is addressed.
Any other disclosure is inadvertent, unintentional and does not amount to any
waiver of any applicable privilege. Any unauthorized use of this document or the
information contained herein is prohibited. If you are an unintended recipient of
this document, please return it immediately to Office of the Attorney General, 301
S.W. 10th Avenue, Topeka, Kansas 66612-1597.

[f you experience any problems in receipt or transmission, please call (913) 296-2215 and ask for
Jamie Bowser.
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State of Ransas

Bffice of the Attarney Gereral

301 S.W. 10t AVENUE, ToPEkA 66612-1597

CARLA J STOVALL Main PHONE: (913) 296-2215

ATTORNEY GENERAL May 31, 1996 ConsUMER PROTOCTION: 296-375]
) Fax: 296-629¢

"Andrew W, Hutton

Hutton & Hutton

8100 E. 22 Street North, Building 1200
P.O. Box 638

Fax (316) 686-1077

Wichita, Kansas 67201-0638

RE: Cigarette Litigation
Dear Andy:

I have prepared a version of the contract that [ hope brings us very close to an agreement, New
language is shown in bold and deleted language has strike overs.

The new language incorporates both your suggested changes and mine. Please especially note the
changes in paragraphs 15 and 17. I took the ideas from your letter of the 29th (including the 25%) and
combined them with MRPC 1.5, which we have to follow anyway, and came up with new language, This new
language is not carved in stone.

Pleasc note also the additions of paragraphs 19 & 20. These arc standard forms and language that
we put in every contract. However please note that we very rarely do a contingency contract so if the
language or form is the cause of concem please call me.

The Attorney General is reviewing this material, hope to mect with her Saturday and get the word,
If you have any questions or concerns, please call.

Sincerely,

OFFICE OF THE ATTORNEY GENERAL
CARLA J, STOVALL

ohn W. Campbell
Senior Deputy Attorney General

JWC:jmb
Enclosures

4 -3
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL
CARLA J. STOVALL

ENGAGEMENT AND CON TINGENCY AGREEMENT

AGREEMENT as of this Sth day of June, 1996 by and between the State of Kansas by
Carla J. Stovall, Attorney General, "Attorney General" and the law firm of Hutton & Hutton,
"Hutton & Hutton".

Whereas, cigarette smoking kills approximately 400,000 individuals each year in the
United States more than the number of deaths caused by guns, drug use and automobile accidents
combined;

Whereas, the cost to the State of Kansas and its citizens of health care and related
expenditures for smoking related diseases exceeds tens of millions of dollars per year;

Whereas, any litigation involving tobacco-related industries is likely to entail numerous
complex factual and legal issues;

Whereas, any such litigation will require the expenditure of substantial resources and
attorney time:;

Whereas, the Attorney General seeks to avoid the expenditure of state resources of direct
costs and attorney time in any such litigation; and

Whereas, the Attorney General plans to bring an action against cigarette companies and
related entities pursuant to her authority under the Common Law and Kansas Statutes Annotated

NOW THEREFORE, IT IS AGREED BY AND BETWEEN THE ATTORNEY
GENERAL AND HUTTON & HUTTON AS FOLLOWS:

1. Hutton & Hutton is retained to provide legal services to the State of Kansas for the
purpose of seeking injunctive relief, monetary relief (including, without limitation, damages and
civil penalties) and other relief against tobacco industry companies and related entities
(“defendants™) in litigation anrising from the advertising, marketing, manufacturing promotion,
sale and/or distribution of cigarettes (hereinafter “the Litigation”).

2. The Attorney General, as the chief legal officer of the State of Kansas, retains final
authority over all aspects of the Litigation. As provided herein, Hutton & Hutton is authorized
to take appropriate legal steps to prosecute the Litigation and participate in all settlement

Boo3
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negotiations and the State of Kansas and the Attorney General hereby further agrees not to settle
this action without prior consultation with Hutton & Hutton.

the Litigation. Hutton & Hutton shall consult in advance with and obtain the prior approval of
the Attorney General, or her designee, concerning all significant, sabstamtive matters related to

the Litigation. Regular status meetings shall be held as requested by either the Attorney General
or Hutton & Hutton.

4. It is specifically agreed by the parties that neither Hutton & Hutton or any third party
employed whose services or products are used by either the State of Kansas or Hutton & Hutton
in furtherance of this agreement or its goals, is not considered, or paid as a state employee, but is
an independent contractor.

5. It is specifically agreed by the parties that any documents or any other tangible objects
produced er-procored by Hutton & Hutton, or any third party employed pursuant to this
agreement, which were produced or procured in the performance of this agreement, shall be the
property of the State of Kansas.

6. Hutton & Hutton shall communicate with state agencies through the Attorney General,
unless alternative arrangements are made in advance with the Attorney General. Where written
communications from Hutton & Hutton fo state agencies are authorized, the Attorney General
shall be provided with copies of those communications.

7. Hutton & Hutton shall provide sufficient resources, including attorney time, to
prosecute the Litigation faithfully and with due diligence. Hutton & Hutton may, with the prior
expressed approval of the Attorney General, bring in additional counsel. Said counsel, will be
obligated to observe all of the provisions of this agreement unless explicitly excused by the
Attorney General.

8. The Attorney General, by this agreement designates Hutton & Hutton as lead national
counsel, lead local counsel and lead trial counsel in the Litigation. The Attorney General retains
the right, after a showing of just and good cause to revoke such designations and make new
designations at any time.

9. The compensation, if any, paid to third parities pursuant to this agreement shall be the
responsibility of Hutton & Hutton.

10. It is anticipated that additional private legal firms shall be needed in the representation
of the State of Kansas in the Litigation. The Attorney General, after consultation and
agreement by Hutton & Hutton, retains the right to add firms to the group of firms
participating in the Litigation. Hutton & Hutton agrees that any firms added to the group
conducting the Litigation shall share in such compensation, if any, as agreed upon by Hutton &
Hutton and the new firm, subject to the approval of the Attorney General. Inthe-eventthat
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Hutton & Hutton shall submit quarterly statements to the Attorney General setting forth for that
period the hours and services devoted to the Litigation, and all disbursements,

12. Expense records and related documents maintained by Hutton & Hutton in

connection with the Litigation shall be subject to audit by the Attorney General,

I3. The State of Kansas is not liable to pay any of the expenses of the Litigation—whether
Sﬂth‘crpma areattomeys—fees; costs-orother amounts. Further, the State of Kansas is not
liable to pay any attorney fees in the event the litigation is unsuccessful. Hutton &
Hutton's attorney fees, if recovered, are contingent upon a successful settlement and or
judgment. Hutton & Hutton shall advance all expenses of the Litigation. Ifz any recovery is
obtained, all reasonable expenses will be paid before computation of attorneys' fees. If no
recovery is made by the State of Kansas, Hutton & Hutton will not seek reimbursement from the
State of Kansas for expenses incurred.

14. The sole contingency upon which compensation is to be paid is the recovery and
collection by Hutton & Hutton, on behalf of the State of Kansas, of monies in the Litigation,
whether by settlement or judgment, ‘

"
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15. Compensation on the foregoing contingency shall be made in accordance with
1995 Kan. Ct. R. Annot. 226, MRPC 1.5 and shall not exceed 25% of the amount of money
recovered by the State of Kansas in the Litigation.~In accordance with 1995 Kan. Ct. R.
Annot. 226, MRPC 1.5 (d) litigation and other expenses shall be deducted from the o 4 ga\\»’-
recavery before the contingency fee is caicuiated. : o Conctey Aed €9 o
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16. As used in this Agreement, the term “disbursement” shall include trave| expenses,
telephone charges, copying charges, fax charges, deposition costs, investigator costs, messenger
service costs, mediation expenses, computer research fees, medical or nursing consultation fees,
expert fees, other consultation fees and all other reasonable out-of-pocket costs incurred in the
Litigation.
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Kansas and subject to the approval of the Attorney General
€xpenses, costs and fees due them or the State C
Litigation.

(b) As to the court awarded or ordered expenses and x,ts, moneys actually
recovered from the defendants for expenses and costs advanc

the property of Hutton & Hutton. It is the intent of the part

ies that such moneys recovered

from the defendants be used to offset the expenses and costs due to Hutton & Hutton and
that only such reasonable expenses and costs not recovered as such from the defendants be
deducted by Hutton & Hutton from th
fee.

AR
(c) As torattorneys fees awarded or order

ed by the
their services in the Litigation shall-k Hinthee

court to Hutton & Hutton for
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18. In the event the Litigation is resolved, by settlement or judgment, under terms
involving the provision of goods, services or any other “in-kind”

eneral is unable to secure such compensation,(@or

Hutton & Hutton as part of any “in-kind” settlement, the Attorney General agrees to petition the
Legislature to appropriate funds to reasonab

..auI‘.“?‘campensate Hutton & Hutton.
19. Provided, further, that the provisions found in the Contractual Provisions
Attachment (form DA-1 46a) attached hereto, are hereby incorporated in this contract and

made a part hereof. In addition, Second Party shall incorporateﬂ the provisions of Form
DA-146a into any contract with any third party.
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Second Party agrees to abide by the provisions of K.S.A. 46-239(c) which states:

Any individual within one year after the expiration of a term
as a legislator, who contracts to perform any service for a state
agency other than the legislature, shall not later than 10 days
after the acceptance of such contract, file a disclosure
statement as provided in this section. Any agency of the state
of Kansas which enters into a contract with any legislator, or
any member of a firm of which such legislator is a member,
under which the legislator or the member of such firm is to
perform services for such agency for compensation shall make
a report on a form prescribed and provided by the commission
giving the name of the state agency, the purpose of the
employment and the method of determining and computing
the compensation for such employment. All such forms shall
be filed quarterly in the office of the secretary of state.

Further, Second Party agrees to notify First Party in the event K.S.A. 46-239(c) is

applicable and assist First Party in fulfilling his/her reporting requirements.

IN WITNESS WHEREOF, the parties have hereunto set their hands the day and

year first above written.

CARLA J. STOVALL

Attorney General of Kansas
Kansas Judicial Center, 2d Floor
Topeka, Kansas 66612
913/296-2215

913/296-6296 - Fax Number

First Party

@oo7
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APPROVED:

John W. Campbell
Sr. Deputy Attorney General

Neil A. Woerman
Director of Budget and Special Projects
Office of the Attorney General

KS ATTORNEY GENERAL

Hutton & Hutton

8100 East 22nd Street North, Building 1200
P.O. Box 638

Wichita, Kansas 67226-2321

316/668-1166

316/686-1077 - Fax Number

Federal LD. Number:

Second Party

@oos
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(Rev. 702 CONTRACTUAL PROVISIONS ATTACHMENT

Important: This form conlains mandaltory conlract provisions and must be allached to or incorporaled in g copics of am
contractual agrecment. I it is allached (o (he vendar/contraclor's standard centract form, then that form must bc allereg
to contain the following provision:

“lhe provisions found.in Conlradual Provisions Allachment (form DA-146a), which i3 atlached herelo, are hercby
incarporated in this conlract and made a part hereof™,

The parlies agree lhat the following provisions are hereby incorporaled into the contract to which it is atlached and made a part thereof,
said contmact being the day of , 19

1. TERMS HEREIN CONTROLLING PROVISIONS
Itis expressly agreed thal the terms of cach and every pravision in this allachment shall prevail and conirol over the lerms OfDn}' ather conflieling
pravision in any other document relaiing 1o and a part of the contract in which Lhis allachment is incorporated.

Z  AGREEMENT WITH KANSAS LAW

All contractual agreements shell be subject to, governed by, and conslrued according o the laws of the Stale of Kansae,

3. TERMINATION DUE 10 LACK OF FUNDING APPROPRIATION

It, in the judgment of [he Dicactor of Aczounts and Reports, Department of Administration, sulficient funds are not Appropriated lo continye Lhe
{unclion performed in this agreement and for Lhe payment of Lhe charges hereu nder, Slate may terminate this Agreement at the end of ils eurrent
fizal year. State agrees to §ive written notice of lermination to conlractor at least 30 days prior Lo the end of ils current fiseal year, and shall give
tuch nolice for a greater period prior to he end of such fiseal year as may be provided in this conlract, except that sueh motice shall not be
required prior lo 90 days before the end of such fiscal year. Conleactor shall have the right, at the end of such fiscal year, to take possession of
any equipment provided State under the contract, Slale will pay to the contractor al| regular contractual payments incurred through the end of
fuch fiscal year, plus contractual charges incidental 1a the return of any such equipment. Upen termination of the agreement by State, Litle 1o
any such equipment shall revert to contractor at the end of State’s current fiseal year. The lermination of the contract pursuant ta this paragraph
shall not cause any penalty to be charged to the agency or the contracter. =

4. DISCLAIMER OF LIABILITY
Neilher the Slate of Kansas nor any-agency hercof shall hold harmless or indemaify any contractor beyond that lisbility ineurred under the
Kansas Tort Claims Act (KS.A. 75.5101 et seq.), )

5. ANTEDISCRIMINATION CLAUSE _ 5

The contracter agrees: (a) te comply with the Kansas Act Against Diserimination (KS.A. 44-1001 et-3¢q.) and the Kansas Age Discimination in
Employment Act (K.5.A. 44.1111 gt seq.} and the applicable provisions of the Americans With Disabilities Act (42 US.C. 12101 et seq.) (ADA) and
to not discriminate againal any person because of race, religion, color, zex, disability, national origin or ancrsiry, or age in the admission ar acer=s
to, or treatment or employment in, its Programs or activilies; (b) to include in all solicitalions or advertisements foe employees, the phrase “equal
opparlunily employer™ (¢) (o camply wilh the reporting requirements scl out at KS.A, 44-1031 and KS.A. 44-1116; (d) [o inelude those provisions
in every subcontract or purchase order so that they are binding upon such subcontraetor ar vendor; (c) that a failure to comply wilh the repocling
requirements of (<) above or if lhe contractor is found guilty of any viglation of sueh acis by the Kansas Human Rights Commission, such violalion
shall consiitute a breach of contract; (f} if the conlracting agency determines (hat the contractor has violated applicable provisions of ADA, that
violalion shall constitute a breach of contract; (g) if (¢) or (f) occurs, the contract may be cancelled, terminnted or suspended in whole ar in part
by the State Department of Administration. -

Parties to this contract understand that subsections (b) through (e} of this paragraph number 5 are not applicable ta a contraclor who employs
fewer than four employess or whose contracs wilh hie agency of the Kansas stale government total $5,000 or less during this fiscl year.

6. ACCEPTANCE OF CONTRACT

This contract shall not be considered accepted, approved or otherwise elfective wnijl the stalutorily required approvals and cectifications have
been given.

7. ARBITRATION DAMAGES, WARRANTIES
Nalwilhs!anding any language to the conlracy, no interprelation shall be allowed 1o find the State or any agency lherqnf has agread 1g binding
arbilralion, er the payment of damages or penalties upon the occurrence of a contingency. Further, lhe State of Kansas shall ot agree lo pay
allorney fces and lale payment charges beyond these available under the Kansas Prempt Payment Act (KS.A. 75-6403), snd no provision wijll
be given effect which allempis to exclude, modify, disclaim or otherwise allempt to limit implicd warranties of merchantabilily and filness (or

a particular purpoze.

8. REPRESENTATIVE'S AUTHORITY TO CONTRACT
By signing this dacument, the representalive of the conlractor thereby represenls that such person is duly authorized by the conleactor to execute
this document on behalf of the contractor and lhat lhe canleactor agrees lo be bound by the provisions thereof.

9. RESPONSIBILITY FOR TAXTES ’ -
The Slate of Kansas shall not be responsible for, nor indemnily a contractor [or, any federal, slate or local taxcs which may be imposed or levied
upoen lhe subject matter of Lhis conlract.

10.  INSURANCE
TheSlate of Kansas shall not be required to purchase, any insurance against loss or damage lo any personal praperly to which this contract relales,
nor shall this contract require the Slate lo cstablish a “sclf-insurance” fund to protect against any such loss or damage. Subjecl lo the provisions
of the Kansas Toct Claims Act (KS.A. 756101 2t scq.), the vendor or lessor shall bear the risk of any loss or d:m:gc lo any personal property

in which vendor or lessar holds Llle.
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FACSIMILE COVER SHEET

DATE : 06/03/96 "
PAGES TO FOLLOW: 5 3
TO: John Campbell

FAX : (913) 296-6296

FROM : Andy Hutton

RE: Engagement and Contingency Agreement

Please find enclosed our most recent edits to the contract.
Please call with any questions or comments.

FAX COVER NOTICE OF CONFIDENTIALITY:

The information contained in this facsimile message is intended only for the personal and confidential use of
the designated recipients named above. The message may be an attorney-client communication, and as such is
privileged and confidential. If the reader of this message is not the intended recipient or an agent
responsible for delivering it to the same, you are hereby notified that you have received this document in error
and that any review, dissemination, distribution or copying of this message is strictly prohibited. If you have
received this communication in error, please notify us immediately by telephone and return the original message
to us by mail at our expense. Thank you.
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STATE OF KANSAS
OFFICE OF THE ATTORNEY GENERAL
CARLA J. STOVALL

ENGAGEMENT AND CONTINGENCY AGREEMENT

AGREEMENT as of this 5th day of June, 1996 by and between the State of
Kansas by Carla J. Stovall, Attorney General, “Attorney General” and the law firm of
Hutton & Hutton, “Hutton & Hutton.”

Whereas, cigarette smoking kills approximately 400,000 individuals each year in
the United States more than the number of deaths caused by guns, drug use and
automobile accidents combined;

Whereas, the cost to the State of Kansas and its citizens of health care and related
expenditures for smoking related diseases exceeds tens of millions of dollars per year;

Whereas, any litigation involving tobacco-related industries is likely to entail
numerous complex factual and legal issues;

Whereas, any such litigation will require the expenditure of substantial resources
and attorney time;

Whereas, the Attorney General seeks to avoid the expenditure of state resources
of direct costs and attorney time in any such litigation; and

Whereas, the Attorney General plans to bring-an action against cigarette
companies and related entities pursuant to her authority under the Common Law and
Kansas Statutes Annotated.

NOW THEREFORE, IT IS BY AND BETWEEN THE ATTORNEY

GENERAL AND HUTTCN & HUTTON AS FOLLOWS:

1. Hutton & Hutton is retained to provide legal services to the State of Kansas for
the purpose of seeking injunctive relief, monetary relief (including, without limitation,
damages and civil penalties) and other relief against tobacco industry companies and
related entities (“defendants”) in litigation arising from the advertising, marketing,
manufacturing promotion, sale, and/or distribution of cigarettes (hereinafter “the
Litigation”).

2. The Attorney General, as chief legal officer of the State of Kansas, retains final
authority over all aspects of the Litigation. As provided herein, Hutton & Hutton is



authorized to take appropriate legal steps to prosecute the Litigation and participate in
all settlement negotiations and the State of Kansas and the Attorney General hereby
further agrees not to settle this action without prior consultation with Hutton & Hutton.

3. The Attorney General may appoint members of her staff to monitor the
prosecution of the Litigation. Hutton & Hutton shall consult in advance with and
obtain the prior approval of the Attorney General, or her designee, concerning all
significant matters related to the Litigation. Regular status meetings shall be held as
requested by either the Attorney General or Hutton & Hutton.

4. It is specifically agreed by the parties that neither Hutton & Hutton or any
third party employed whose services or products are used by cither the State of Kansas
or Hutton & Hutton in furtherance of this agreement or its goals, is not considered, or
paid as a state employee, but is an independent contractor.

5. It is specifically agreed by the parties that any documents or any other tangible
objects produced by Hutton & Hutton, or any third party employed pursuant to this
agreement, which were produced er-preeured in the performance of this agreement, shall
be property of the State of Kansas.

6. Hutton & Hutton shall communicate with state agencies through the Attorney
General, unless alternative arrangements are made in advance with the Attorney
General. Where written communications from Hutton & Hutton to state agencies are
authorized, the Attorney General shall be provided with copies of those communications.

7. Hutton & Hutton shall provide sufficient resources, including attorney time, to
prosecute the litigation faithfully and with due diligence. Hutton & Hutton may, with
the prior expressed approval of the Attorney General, bring in additional counsel. Said
counsel, will be obligated to observe all of the provisions of this agreement unless
explicitly excused by the Attorney General.

8. The Attorney General, by this agreement designates Hutton & Hutton as lead
national counsel, lead local counsel and lead trial counsel in this Litigation. The
Attorney General retains the right, after a showing of JUSt and good cause, to revoke
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9. The compensation, if any, paid to third parties pursuant to this agreement shall
be the responsibility of Hutton & Hutton.

10. It is anticipated that additional private legal firms shall be needed in the
representation of the State of Kansas in the Litigation. The Attorney General, after
consultation and agreement by Hutton & Hutton, retains the right to add firms to the
group of firms participating in the Litigation. Hutton & Hutton agrees that any firms
added to the group conducting the Litigation shall share in such compensation, if any, as
agreed upon by Hutton & Hutton and the new firm, subject to the approval of the
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Attorney General.

11. Hutton & Hutton agree to maintain contemporaneous time and expense
records. Hutton & Hutton shall submit quarterly statements to the Attorney General

setting forth for that period the hours and services devoted to the Litigation, and all
disbursements.

12. Expense records and related documents maintained by Hutton & Hutton in
connection with this Litigation shall be subject to audit by the Attorney General.

13. The State of Kansas is not liable to pay any of the expenses of the Litigation.
Further, the State of Kansas is not liable to pay any attorney fees in the event the
litigation is unsuccessful. Hutton & Hutton's attorney fees, if recovered, are contingent
upon a successful settlement and or judgment. Hutton & Hutton shall advance all
expenses of the Litigation. If any recovery is obtained, all reasonable expenses will be
paid before computation of attorneys’ fees. If no recovery is made by the State of
Kansas, Hutton & Hutton will not seek reimbursement from the State of Kansas for
expenses incurred.

14. The sole contingency upon which compensation is to be paid is the recovery
and collection by Hutton & Hutton, on behalf of the State of Kansas, of monies in the
Litigation, whether by settlement or judgment.

15. Compensation on the foregoing contingency shall be made in accordance with
1995 Kan. Ct. R. Annot. 226, MRPC 1.5 and shall not exceed 25% of the amount of
money recovered by the State of Kansas in the Litigation. Both parties concur and agree
that said 25% contingency fee is fair and reasonable. In accordance with 1995 Kan. Ct.
R. Annot. 226, MRPC 1.5(d) litigation and other expenses shall be deducted from the
recovery before the contingency fee is calculated.

16. As used in this Agreement, the term “disbursement” shall include travel
expenses, telephone charges, copying charges, fax charges, deposition costs, investigator
costs, messenger service costs, mediation expenses, computer research fees, medical or
nursing consultation fees, expert fees, other consultation fees and all other reasonable
out-of-pocket costs incurred in the Litigation.

17. (a) Hutton & Hutton shall, to the extent allowed under the laws of the State
of Kansas and subject to the approval of the Attorney General, attempt to recoup all
expenses, costs and fees due them or the State of Kansas from the defendants in the
Litigation.

(b) As to the court awarded or ordered expenses and costs, moneys actually
recovered from the defendants for expenses and costs advaree advanced by Hutton &
Hutton shall be the property of Hutton & Hutton. It is the intent of the parties that
such moneys recovered from the defendants be used to offset the expenses and costs due
to Hutton & Hutton and that only such reasonable expenses and costs not recovered as



such from the defendants be deducted by Hutton & Hutton from the recovery prior to
the calculation of the contingency fee.

(¢) As to any attorneys fees awarded or ordered by the court to Hutton & Hutton
for their services in the Litigation, said fees will be paid to Hutton & Hutton in addition
to the 25% contingent fee award set out in Paragraph 15. However, of those court
awarded or ordered fees, Hutton & Hutton agree to share said recovery with the State of
Kansas in the same 25%/75% pro-rata arrangement as set out in Paragraph 15.

18. In the event the Litigation is resolved, by settlement or judgment, under terms
involving the provision of goods, services or any other “in-kind” payment, the parties
hereto agree to seek, as part of any such settlement, compensation for Hutton & Hutton
equivalent to the 25% contingency fee and expenses to which the HUTTON &
HEFFON Hutton & Hutton would be entitled under this agreement. In the event the
Attorney General is unable to secure such compensation—Eer for Hutton & Hutton as
part of any “in-kind” settlement, the Attorney General agrees to petition the Legislature
to appropriate funds to reasenable reasonably compensate Hutton & Hutton.

19. Provided, further, that the provisions found in the Contractual Provisions
Attachment (form DA-146a) attached hereto, are hereby incorporated in this contract
and made a part hereof. In addition, Second Party shall ireorperated incorporate the
provisions of Form DA-146a into any contract with any third party.

20. Second Party agrees to abide by the provisions of K.S.A. 46-239(c) which
States:

Any individual within one year after the expiration of a term as a legislator,
who contracts to perform any service for a state agency other than the
legislature, shall not later than 10 days after acceptance of such contract,
file a disclosure statement as provided in this section. Any agency of the
state of Kansas which enters into a contract with any legislator, or any
member of a firm of which such legislator is a member, under which the
legislator or the member of such firm is to perform services for such agency
for compensation shall make a report on a form prescribed and provided
by the commission giving the name of the state agency, the purpose of the
employment and the method of determining and computing the
compensation for such employment. All such forms shall be filed quarterly
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in the office of the secretary of statc.
Further, Second Party agrees to notify First Party in the event K.S.A. 46-239(c) is

applicable and assist First Party in fulfilling his/her reporting requirements.

IN WITNESS WHEREOF, the parties have hereunto set their hands the day and
year first above written.

CARLA J. STOVALL

Attorney General of Kansas
Kansas Judicial Center, 2d Floor
Topeka, Kansas 66612
913/296-2215

913/296-6296 - Fax Number

First Party

Hutton & Hutton

8100 East 22nd Street North, Building 1200
P.O. Box 638

Wichita, Kansas 67226-2321

316/688-1166

316/686-1077 - Fax Number

Federal 1.D. Number:

Second Party

APPROVED:

John W. Campbell
Sr. Deputy Attorney General

Neil A. Woerman
Director of Budget and Special Projects
Office of the Attorney General
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FAX TRANSMISSION

OFFICE OF THE ATTORNEY GENERAL
30! WEST TENTH AVENUE
TOFEKA, KaNSAR 666 | 2
\B13) 2962215
Fax: (2 13) 2p6-6296

To: Andrew W. Hutton Date: June 4, 1996

Fax #: (316) 686-1077 Pages: 9, including this cover sheet.
From: John W. Campbell

Subject:  Cigarette Litigation

COMMENTS:

Problems in receipt, please contact Debbie Williams (913) 296-2215.
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DRAFT 6/4/96
APPROVED BY CJS

STATE OF KANSAS
OFFICE OF THE ATTORNEY GENERAL
'CARLAJ STOVALL

ENGAGEMENT AND CONTINGENCY AGREEMENT

AGREEMENT as of this 5th day of June, 1996 by and between the State of Kansas by
Carla J. Stovall, Attorney General, "Attorney General" and the law firm of Hutton & Hutton,
"Hutton & Hutton".

Whereas, cigarette smoking kills approximately 400,000 individuals each year in the
United States more than the number of deaths caused by guns, drug use and automobile accidents
combined;

Whereas, the cost to the State of Kansas and its citizens of health care and related
expenditures for smoking related diseases exceeds tens of millions of dollars per year;

Whereas, any litigation involving tobacco-related industries is likely to entail numerous
complex factual and legal issues;

Whereas, any such litigation will require the expenditure of substantial resources and
attorney time;

Whereas, the Attorney General seeks to avoid the expenditure of state resources of direct
costs and attorney time in any such litigation; and

Whereas, the Attorney General plans to bring an action against cigarette companies and
related entities pursuant to her authority under the Common Law and Kansas Statutes Annotated

NOW THEREFORE, IT IS AGREED BY AND BETWEEN THE ATTORNEY
GENERAL AND HUTTON & HUTTON AS FOLLOWS:

1. Hutton & Hutton is retained to provide legal services to the State of Kansas for the
purpose of seeking injunctive relief, monetary relief (including, without limitation, damages and
civil penalties) and other relief against tobacco industry companies and related entities
(“defendants”) in litigation arising from the advertising, marketing, manufacturing promotion, sale
and/or distribution of cigarettes (hereinafter “the Litigation”).

2. The Attorney General, as the chief legal officer of the State of Kansas, retains final

authority over all aspects of the Litigation. As provided herein, Hutton & Hutton is authorized
to take appropriate legal steps to prosecute the Litigation and participate in all settlement
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negotiations and the State of Kansas and the Attorney General hereby further agrees not to settle
this action without prior consultation with Hutton & Hutton.

3. The Attomney General may appoint members of her staff to monmitor the prosecution of
the Litigation. Hutton & Hutton shall consult in advance with and obtain the prior approval of
the Attomey General, or her designee, concerning all significant matters related to the Litigation.
Regular status meetings shall be held as requested by either the Attorney General or Hutton &
Hutton.

4. It is specifically agreed by the parties that neither Hutton & Hutton or any third party
employed whose services or products are used by either the State of Kansas or Hutton & Hutton
in furtherance of this agreement or its goals, is not considered, or paid as a state employee, but is
an independent contractor.

5. Tt is specifically agreed by the parties that any documents or any other tangible objects
produced by Hutton & Hutton, or any third party employed pursuant to this agreement, which
were produced or procured in the performance of this agreement, shall be the property of the
State of Kansas.

6. Hurton & Hutton shall communicate. with state agencies through the Attorney General,
unless alternative arrangements are made in advance with the Attorney General. Where written
communications from Hutton & Hutton to state agencies are authorized, the Attorney General
shall be provided with copies of those communications.

7. Hutton & Hutton shall provide sufficient resources, including attorney time, to
prosecute the Litigation faithfully and with due diligence. Hutton & Hutton may, with the prior
expressed approval of the Attorney General, bring in additional counsel. Said counsel, will be
obligated to observe all of the provisions of this agreement unless explicitly excused by the
Attorney General.

8. The Attorney General, by this agreement designates Hutton & Hutton as lead national
counsel, lead local counsel and lead trial counsel in the Litigation. The Attorney General retains
the right, after a showing of just and good cause to revoke such designations and make new
designations at any time.

9. The compensation, if any, paid to third parities pursuant to this agreement shall be the
responsibility of Hutton & Hutton.

10. It is anticipated that additional private legal firms shall be needed in the representation
of the State of Kansas in the Litigation. The Attorney General, after consultation and agreement
by Hutton & Hutton, retains the right to add firms to the group of firms participating in the
Litigation. Hutton & Hutton agrees that any firms added to the group conducting the Litigation
shall share in such compensation, if any, as agreed upon by Hutton & Hutton and the new firm,
subject to the approval of the Attorney General.
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11. Hutton & Hutton agree to maintain contemporaneous time and expense records.
Hutton & Hutton shall submit quarterly statements to the Attorney General setting forth for that
period the hours and services devoted to the Litigation, and all disbursements.

12. Expense records and related documents maintained by Hutton & Hutton in
connection with the Litigation shall be subject to audit by the Attorney General.

13. (a) The State of Kansas is not liable to pay any attorney fees in the event the
litigation is unsuccessful. Hutton & Hutton's attorney fees, if recovered, are contingent
upon a successful settlement and or judgement.

(b) Hutton & Hutton shall advance all expenses of the litigation, except for those
funds appropriated by the Legislature for that purpose.

(¢) If any recovery is abtained, all reasonable expenses advanced by Hutton &
Hutton will be paid to the firm before the computation of attorneys' fees. During the
pendency of the Litigation, the Attorney General agrees to petition the Kansas Legislature
the funds needed for expenses in the Litigation. If the event no recovery is made by the
State of Kansas, Hutton & Hutton agree to waive any legal claims that it might have
against the State of Kansas, or any of its officers or employees for reimbursement of costs,)

(reasonable expenses and attorney fees and submit the same to the Joint Committee on

Special Claims Against the State for determination by the Legislature. The Attorney
eneral agrees to support Hutton & Hutton's ciaimsf_

14. The sole contingency upon which compensation is to be paid is the recovery and
collection by Hutton & Hutton, on behalf of the State of Kansas, of monies in the Litigation,
whether by settlement or judgment.

15. Compensation on the foregoing contingency shail be made in accordance with
1995 Kan. Ct. R. Annot. 226, MRPC 1.5 and shall not exceed 25% of the amount of money
recovered by the State of Kansas in the Litigation. In accordance with 1995 Kan. Ct. R.
Annot. 226, MRPC 1.5 (d) litigation and other expenses shall be deducted from the
recovery before the contingency fee is calculated.

16. As used in this Agreement, the term “disbursement” shall include travel expenses,
telephone charges, copying charges, fax charges, deposition costs, investigator costs, messenger
service costs, mediation expenses, computer research fees, medical or nursing consultation fees,
expert fees, other consultation fees and all other reasonable out-of-pocket costs incurred in the
Litigation.

17. (a) Hutton & Hutton shall, to the extent allowed under the laws of the State of
Kansas and subject to the approval of the Attorney General, attempt to recoup all
expenses, costs and fees due them or the State of Kansas from the defendants in the
Litigation.
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(b) As to the court awarded or ordered expenses and costs, moneys actually
recovered from the defendants for expenses and costs advanced by Hutton & Hutton shall
be the property of Hutton & Hutton. It is the intent of the parties that such moneys
recovered from the defendants be used to offset the expenses and costs due to Hutton &
Hutton and that only such reasonable expenses and costs not recovered as such from the
defendants be deducted by Hutton & Hutton from the recovery prior to the calculation of
the contingency fee.

(c) As to attorneys fees awarded or ordered by the court to Hutton & Hutton for
their services in the Litigation shall be considered in the evaluation of the reasonableness of
Hutton & Hutton's continency fee. In addition, as to evaluation of the fee, both parties
concur and agree that the Litigation is novel and extremely difficult; the skills requisite to
perform the legal service in the Litigation are extraordinary; the 25% fee is customarily
charged in similar litigation in other states; the experience, reputation and ability of
Hutton & Hutton is extraordinary.

(d) If for any reason the parties are unable to agree to the reasonableness of the
contingency fee, the matter shall be referred to the appropriate court having jurisdiction of
the matter for determination pursuant to 1995 Kan. Ct. R. Annot. 226, MRPC 1.5 (¢). In
no event, however, will the total attorneys’ fees exceed 25% of the recovery.

18. In the event the Litigation is resolved, by settlement or judgment, under terms
involving the provision of goods, services or any other “in-kind” payment, the parties hereto agree
to seek, as part of any such settlement, compensation for Hutton & Hutton equivalent to the 25%
contingency fee and expenses to which Hutton & Hutton would be entitled under this
Agreement. In the event the Attorney General is unable to secure such compensation. For Hutton
& Hutton as part of any “in-kind” settlement, the Attorney General agrees to petition the
Legislature to appropriate funds to reasonable compensate Hutton & Hutton.

19. Provided, further, that the provisions found in the Contractual Provisions
Attachment (form DA-146a) attached hereto, are hereby incorporated in this contract and made a
part hereof. In addition, Second Party shall incorporated the provisions of Form DA-146a into
any contract with any third party.



Ve/U+786 TUE 02:50 FAX 913 296 6296 KS ATTORNEY GENERAL @o0s

20.  Second Party agrees to abide by the provisions of K.S. A. 46-239(c) which states:

Any individual within one year after the expiration of a term as a
legislator, who contracts to perform any service for a state agency
other than the legislature, shall not [ater than 10 days after the
acceptance of such contract, file a disclosure statement as provided
in this section. Any agency of the state of Kansas which enters into
a contract with any legislator, or any member of a firm of which
such legislator is a member, under which the legislator or the
member of such firm is to perform services for such agency for
compensation shall make a report on a form prescribed and
provided by the commission giving the name of the state agency,
the purpose of the employment and the method of determining and
computing the compensation for such employment. All such forms
shall be filed quarterly in the office of the secretary of state.

Further, Second Party agrees to notify First Party in the event K.S.A. 46-239(c) is
applicable and assist First Party in fulfilling his/her reporting requirements.

IN WITNESS WHEREQF, the parties have hereunto set their hands the day and year first
above written.

CARLAJ. STOVALL

Attormney General of Kansas
Kansas Judicial Center, 2d Floor
Topeka, Kansas 66612
913/296-2215

913/296-6296 - Fax Number

First Party
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APPROVED:

John W, Campbell
Sr. Deputy Attorney General

Neil A, Woerman
Director of Budget and Special Projects
Office of the Attorney General

KS ATTORNEY GENERAL

Hutton & Hutton

8100 East 22nd Street North, Building 1200
P.O. Box 638

Wichita, Kansas 67226-2321

316/668-1166

316/686-1077 - Fax Number

Federal 1.D. Number:

Second Party

@oog
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State of Ransas

Bffice of the Attorney Beneral

301 S.W. 101H AvVeNUE, ToreEka 66612-1597

CaRrLaA J. STovaLL MaiN PHONE: (913) 296-2215
ATtrorNEY GENERAL June 4’ 1996 CONS‘UME!;_’ f;o;g?é)géz%-:;?n

Andrew W. Hutton

Hutton & Hutton

8100 E. 22nd St, North, Building 1200
P.O. Box 638

Wichita, Kansas 67201-0638

RE: Cigarette Litigation
Dear Andy:

I have your edits of June 3, 1996 and have reviewed the same with the Attorney General.
Attached is our response, but before you review the same please know that the Attorney General
wants to come to an agreement. She has a tremendous respect for you and your brother. Also know
that if it would help for me to come to Wichita and meet with you and/ or Mark I would be more than
willing to do so.

As to our response, I believe that we agree on paragraphs 1-12, 14, 16, and 18-20. I have
made the corrections suggested by Mark and have removed all overstrikes and bold print.

As to the remainder of the agreement, before preceding please be advised that today we
received a confidential preliminary unofficial report that indicates that in 1993, Kansas spent
$335,663,374 in Medicaid medical costs for persons 19-64 and $209,197,728 for persons over age
64. 1f one accepts a national estimate of 7.1% of total medical expenditures attributable to smoking
that could mean that Medicaid costs due to smoking in Kansas in 1993 were more than $39 million,
For 1994, the costs could be more than $43 million.

With the possibility of recovery in the tens or even hundreds of millions of dollars of money,
which if recovered would become public funds, the Attorney General simply cannot make an
agreement that might preclude a court's ability to determine the reasonableness of attorneys' fees. In
all candor if a recovery is obtained in the tens of millions or higher the State would in all probability
seek a MRPC review of the fee, either on the initiative of the Attorney General or on the initiative
of the Governor or either branch of the Legislature. See K.S.A_ 75-702. This review would not be
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Andrew W. Hutton
June 4, 1996
Page 2

the result of any disrespect for the firm, but would be the resuit of a public's demand for
accountability.

With the above in mind, I have proposed paragraphs 13, 15, and 17. Please review them and
remember if it would help to have a face to face in Wichita I would like very much like to come and
meet with you and/or Mark. Please call if you have any questions.

Sincerely,

OFFICE OF THE ATTORNEY GENERAL
CARLA J. STOVALL

John W. Campbell
Senior Deputy Attorney General

JWC:jmb
Enclosures
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Law Offices
8100 East Twenty-Second Street North, Building 1200
Wichita, Kansas 67226-2321
Mail: P.O. Box 638
Wichita, Kansas 67201-0638

General G.
(316) 688-1166

Facsimile

(316) 686-1077

Products Liability
(316) 686-1242
Facsimile

(316) 68G-2049

Tax L.D.# 48-0966751

June 5, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Mr. John Campbell
Assistant Attorney General
2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear John:

Thank you for your latest fee contract draft of June 4, 1996.
Admittedly, we would rather work on the case than work on drafting
the language of a contingent fee contract, but nevertheless please
find enclosed our latest draft. The way the contract is being
proposed by your office could lead to an open issue as to whether
the contract is a contingent fee contract or a contract where a
ceiling has been placed with no certainty as to what the fee may
be. In other words, the proposed contract is one where the fee is
uncertain and we would run the risk of not knowing what the
percentage fee might be.

Due to the complexity, the high risk, and the necessity of
getting other attorneys involved in this litigation, it may be
difficult to encourage other stellar risk-takers to get involved
without some certainty as to what the contingent fee really is.
The total man- hours to be expended, the total cost to be expended,
and the forbearance of other high risk opportunities in the
successful prosecution of this matter really necessitates some
certainty as to what the contingent fee would be. We are result-
oriented and will make the sacrifices necessary to assemble the
appropriate team to ensure that we give the tobacco cartel a hell
of a £fight. As Arlen Specter, the fine U.S. Senator from
Pennsylvania and born and raised in Russell, Kansas, once said,
"Hell hath no fury like a lawyer with a contingent fee contract."
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Mr. John Campbell
June 5, 1996
Page Two

We agree that MRPC 1.5(e) permits all fee contracts to be
reviewed by the appropriate court and expect the same to apply in
this instance. We would, however, like to start our relationship
having the client agree that the proposed 25% fee is fair and
reascnable.

We understand that the potential recovery in this litigation
could be enormous. The risks, however, are likewise as Eenormous .
We are willing to bear that risk whether this case takes a few
years or a few decades. We are duty-bound to maximize the State's
recovery of taxpayer dollars expended for smoking-related diseases
and recognize the fee, like the recovery for the State, could be
quite large. The more we recover for the State, the more we get
paid as fee. That's the value of a contingent fee contract. The
contingent fee is balanced against the attorney bearing the entire
risk and, in our particular case, potentially spending millions and
millions of dollars of time and money to maximize the client's
recovery.

With that said, we would like some certainty that the State
agrees that a contingent fee of 25% is fair and reasonable. We
have made some changes to your latest draft, which I would
encourage you to review and to discuss with us.

Very truly yours,
Mark B. Hutton
MBH/sm

Enclosure
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DRAFT 06/05/96
NOT YET APPROVED BY CJS

STATE OF KANSAS
OFFICE OF THE ATTORNEY GENERAL
CARLA J. STOVALL

ENGAGEMENT AND CONTINGENCY AGREEMENT

AGREEMENT as of this 5th day of June, 1996 by and between the State of
Kansas by Carla J. Stovall, Attorney General, “Attorney General” and the law firm of
Hutton & Hutton, "Hutton & Hutton."

Whereas, cigarette smoking kills approximately 400,000 individuals each year in
the United States more than the number of deaths caused by guns, drug use and
automobile accidents combined;

Whereas, the cost to the State of Kansas and its citizens of health care and related
expenditures for smoking related diseases exceeds tens of millions of dollars per year;

Whereas, any litigation involving tobacco-related industries is likely to entail
numerous complex factual and legal issues;

Whereas, any such litigation will require the expenditure of substantial resources
and attorney time;

Whereas, the Attorney General seeks to avoid the expenditure of state resources
of direct costs and attorney time in any such litigation; and

Whereas, the Attorney General plans to bring an action against cigarette
companies and related entities pursuant to her authority under the Common Law and
Kansas Statutes Annotated.

NOW THEREFORE, IT IS BY AND BETWEEN THE ATTORNEY
GENERAL AND HUTTON & HUTTON AS FOLLOWS:

1. Hutton & Hutton is retained to provide legal services to the State of Kansas for
the purpose of seeking injunctive relief, monetary relief (including, without limitation,
damages and civil penalties) and other relief against tobacco industry companies and
related entities (“defendants”) in litigation arising from the advertising, marketing,
manufacturing promotion, sale, and/or distribution of cigarettes (hereinafter “the
Litigation”).

gué/



2. The Attorney General, as chief legal officer of the State of Kansas, rctains final
authority over all aspects of the Litigation. As provided herein, Hutton & Hutton is
authorized to take appropriate legal steps to prosecute the Litigation and participate in
all settlement negotiations and the State of Kansas and the Attorney General hereby
further agrees not to settle this action without prior consultation with Hutton & Hutton.

3. The Attorney General may appoint members of her staff to monitor the
prosecution of the Litigation. Hutton & Hutton shall consult in advance with and
obtain the prior approval of the Attorney General, or her designee, concerning all
significant matters related to the Litigation. Regular status meetings shall be held as
requested by either the Attorney General or Hutton & Hutton.

4. Tt is specifically agreed by the parties that neither Hutton & Hutton or any
third party employed whose services or products are used by either the State of Kansas
or Hutton & Hutton in furtherance of this agreement or its goals, is not considered, or
paid as a state employee, but is an independent contractor.

5. It is specifically agreed by the parties that any documents or any other tangible
objects produced by Hutton & Hutton, or any third party employed pursuant to this
agreement, which were produced er-proeured in the performance of this agreement, shall
be property of the State of Kansas.

6. Hutton & Hutton shall communicate with state agencies through the Attorney
General, unless alternative arrangements are made in advance with the Attorney
General. Where written communications from Hutton & Hutton to state agencies are
authorized, the Attorney General shall be provided with copies of those communications.

7. Hutton & Hutton shall provide sufficient resources, including attorney time, to
prosecute the litigation faithfully and with due diligence. Hutton & Hutton may, with
the prior expressed approval of the Attorney General, bring in additional counsel. Said
counsel, will be obligated to observe all of the provisions of this agreement unless
explicitly excused by the Attorney General.

8. The Attorney General, by this agreement designates Hutton & Hutton as lead
national counsel, lead local counsel and lead trial counsel in this Litigation. The
Attorney General retains the right, after a showing of just and good cause, to revoke
such designations and made new designations at any time.

9. The compensation, if any, paid to third parties pursuant to this agreement shall
be the responsibility of Hutton & Hutton.
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10. It is anticipated that additional private legal firms shall be needed in the
representation of the State of Kansas in the Litigation. The Attorney General, after
consultation and agreement by Hutton & Hutton, retains the right to add firms to the
group of firms participating in the Litigation. Hutton & Hutton agrees that any firms
added to the group conducting the Litigation shall share in such compensation, if any, as
agreed upon by Hutton & Hutton and the new firm, subject to the approval of the
Attorney General. The responsibility of the expenses divided amongst counsel will be
determined by Hutton & Hutton, subject to the approval of the Attorney General.

11. Hutton & Hutton agree to maintain contemporaneous time and expense
records. Hutton & Hutton shall submit quarterly statements to the Attorney General
setting forth for that period the hours and services devoted to the Litigation, and all
disbursements.

12. Expense records and related documents maintained by Hutton & Hutton in
connection with this Litigation shall be subject to audit by the Attorney General.

13. (a) The State of Kansas is not liable to pay any attorney fees in the event the
litigation is unsuccessful. Hutton & Hutton’s attorney fees, if recovered, are contingent
upon a successful settlement and or judgment.

(b) Hutton & Hutton shall advance all expenses of the Litigation, except for those
funds appropriated by the Legislature for that purpose.

() If any recovery is obtained, all reasonable expenses advanced by Hutton &
Hutton will be paid to the firm before computation of attorneys' fees. Durins—the

. If the event no recover is
made by the State of Kansas, Hutton & Hutton agree to waive any legal claims that it
might have against the State of Kansas, or any of its officers or employees for
reimbursement of costs, reasonable expenses and attorney fees. and-submitthe same—to

14. The sole contingency upon which compensation is to be paid is the recovery
and collection by Hutton & Hutton, on behalf of the State of Kansas, of monies in the
Litigation, whether by settlement or judgment.

15. Compensation on the foregoing contingency shall be made in accordance with
1995 Kan. Ct. R. Annot. 226, MRPC 1.5 and shall retexeeed be 25% of the amount of
money recovered by the State of Kansas in the Litigation. Both parties concur and agree
that said 25% contingency fee is fair and reasonable. In accordance with 1995 Kan. Ct.
R. Annot. 226, MRPC 1.5(d) litigation and other expenses shall be deducted from the
recovery before the contingency fee is calculated.
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16. As used in this Agreement, the term “disbursement” shall include travel
cxpenses, telephone charges, copying charges, fax charges, deposition costs, investigator
costs, messenger service costs, mediation expenses, computer research fees, medical or
nursing consultation fees, expert fees, other consultation fees and all other reasonable
out-of-pocket costs incurred in the Litigation.

17. (a) Hutton & Hutton shall, to the extent allowed under the laws of the State
of Kansas and subject to the approval of the Attorney General, attempt to recoup all
cxpenses, costs and fees due them or the State of Kansas from the defendants in the
Litigation.

(b) As to the court awarded or ordered expenses and costs, moneys actually
recovered from the defendants for expenses and costs advanced by Hutton & Hutton
shall be the property of Hutton & Hutton. It is the intent of the parties that such
moneys recovered from the defendants be used to offset the expenses and costs due to
Hutton & Hutton and that only such reasonable expenses and costs not recovered as
such from the defendants be deducted by Hutton & Hutton from the recovery prior to
the calculation of the contingency fee.

(c) In the event the Court awards statutory attorney fees, Hutton & Hutton and
the State agree that the division of these attorney fees, which will be in addition to the
25% contingent fee from any settlement or recovery, will be divided by agreement of the
parties or as determined by the Court consistent with 1995 Kan. Ct. R. Annot. 226
MRCP 1.5. As to attorney fees awarded or ordered by the court to Hutton & Hutton
for their services in the Litigation shall be considered in the evaluation of the
reasonableness of Hutton & Hutton’s contingency fee. In addition, as to evaluation of
the fee, both parties concur and agree that the Litigation is novel and extremely difficult;
the stills requisite to perform the legal service in the Litigation are extraordinary; the
25% fee is customarily charged in similar litigation in other states; the experience,
reputation and ability of Hutton & Hutton is extraordinary; and the prosecution of this
case will result in the forbearance of other significant litigation opportunities which
would have been available to the firm of Hutton & Hutton.

(d) The State reserves the right to have this fee contract reviewed by the
appropriate court having jurisdiction over the matter to determine whether the contract
is reasonable. In no event, however, will the total attorneys’ fees exceed 25% of the

recovery.



18. In the cvent the Litigation is resolved, by settlement or judgment, under terms
involving the provision of goods, services or any other “in-kind” payment, the partics
hereto agree to seek, as part of any such settlement, compensation for Hutton & Hutton
cquivalent to the 25% contingency fee and expenscs to which Hutton & Hutton would be
entitled under this agreement. In the event the Attorney General is unable to secure
such compensation—Eer for Hutton & Hutton as part of any “in-kind” scttlement, the
Attorney General agrees to petition the Legislature to appropriate funds to reaserable
reasonably compensate Hutton & Hutton.

19. Provided, further, that the provisions found in the Contractual Provisions
Attachment (form DA-146a) attached hereto, are hereby incorporated in this contract
and made a part hereof. In addition, Second Party shall ineorperated incorporate the
provisions of Form DA-146a into any contract with any third party.

20. Second Party agrees to abide by the provisions of K.S.A. 46-239(c) which
states:

Any individual within one year after the expiration of a term as a legislator,
who contracts to perform any service for a state agency other than the
legislature, shall not later than 10 days after acceptance of such contract,
file a disclosure statement as provided in this section. Any agency of the
state of Kansas which enters into a contract with any legislator, or any
member of a firm of which such legislator is a member, under which the
legislator or the member of such firm is to perform services for such agency
for compensation shall make a report on a form prescribed and provided
by the commission giving the name of the state agency, the purpose of the
employment and the method of determining and computing the
compensation for such employment. All such forms shall be filed quarterly
in the office of the secretary of state.

Further, Second Party agrees to notify First Party in the event K.S.A. 46-239(c) is
applicable and assist First Party in fulfilling his/her reporting requirements.

IN WITNESS WHEREOF, the parties have hereunto set their hands the day and
year first above written.

CARLA J. STOVALL

Attorney General of Kansas
Kansas Judicial Center, 2d Floor
Topeka, Kansas 66612
913/296-2215

913/296-6296 - Fax Number
First Party

J-u



APPROVED:

John W. Campbell
Sr. Deputy Attorney General

Neil A. Woerman
Director of Budget and Special Projects
Office of the Attorney General

Hutton & Hutton

8100 East 22nd Street North, Building 1200
P.O. Box 638

Wichita, Kansas 67226-2321

316/688-1166

316/686-1077 - Fax Number

Federal [.D. Number:

Second Party
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Ma.. . Huton - t HUTTON & HUTTON Generiy e

Andrew W. Hutton (316) 688-1166

Facsimile

Derek S. Casey - (316) 686-1077
Anne H. Pankrawz

Christopher P. Christian Products Liability

Chan B, Townsleps Law Offices - (316) 686-1242

- KboAdmined s Ollshoms 8100 East Twenty-Second Street North, Building 1200 Facsimile
Al o Wichita, Kansas 67226-2321 (316) 686-2049

-+ Also Admined in Missouri : s

t Certified Trial Advocate Mail: P.O. Box 638 .

National Board of Trial Advocacy Wichita, Kansas 6720 1 -0638 Tax LD.# 48'096675]

June 10, 1996

SENT VIA FACSIMILE
TO (213) 296-6296
AND VIA REGULAR MAIL

Mr. John Campbell
Assistant Attorney General
2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation
John Campbell

Dear John:

Just for your information, when a private attorney in Kansas
is responsible for recoveries of money in an action where Medicaid
is reimbursed, there is statutory authority that the attorneys'
fees be one-third for cases settled prior to trial or 40 percent
when the trial is convened. See K.S.A. 39-719a and b. We
encounter this section quite frequently in our medical malpractice
actions in which we are successful in recovering money on behalf of
the State of Kansas against a negligent tort-feasor. I thought you
might find this interesting.

Very truly yours,

¢4?b/ i ot o

Andrew W. Hutton

AWH/sm

AWH/sm

J-1°



E

~dod

b Dhes

Besid

e

B =SS ¢ B

wi e

Aregulations of

iilitation serv-

1

t

the assistance
:d of violating
Il be guilty of
ir if the value
e disposed of,
was less than
violating the
e guilty of a
y if the value
e disposed of,
4 was at least
y person con-
of thi¥ section
| 7, nonperson
tance sold or
1, acquired or

able, or to be
eceived under
scution, levy,
er legal proc-
bankruptey or

15; L. 1980,
§ 1; L. 1993,

and their estates,

e courts, Kansas

es:
Amendments and
4. Andersen, 38

federal funds as
lienable property.

3
ym liability for re-
K. 120, 123, 131

t to permanently
e examined.

i P.2d 463 (1987).

i 16; L. 1947,
i1, ch. 289, §

§ 1; L. 1985,
38, ch. 218, §

SociaL WELFARE

39-719a

CASE ANNOTATIONS

1. Parent released by court order from contributing to
support could not be sued for reimbursement for aid to
dependent children. Harder v. Towns, 1 K.A.2d 667, 669,
573 P.2d 625.

2. Absent parent defined; statute constitutional since
defenses may be asserted before judgment. State ex rel.
Secretary of SRS v. Castro, 235 K. 704, 714, 715, 684
P.2d 379 (1984).

39.718b. Liability of parent or guardian
for assistance provided child, exceptions. (a)
Except as provided in subsection (b), a child’s
parent, parents or guardian shall be liable to
repay to the secretary of social and rehabili-
tation services any assistance expended on the

- child’s behalf, regardless of the specific pro-

gram under which the assistance is or has been
provided. When more than one person is le-
gally obligated to support the child, liability to
the secretary shall be joint and several. The
secretary shall have the power and authority
to file a civil action in the name of the secretary
for repayment of the assistance, regardless of
the existence of anyv other action involving the
support of the child.

(b) With respect to an individual parent or
guardian, the provisions of subsection (a) shall
not apply to:

(1) Assistance provided on behalf of any
person other than the child of the parent or
guardian;

(2) assistance provided during a month in
which the needs of the parent or guardian were
included in the assistance provided to the
child; or

(3) assistance provided during a month in
which the parent or guardian has fully com-
plied with the terms of an order of support for
the child, if a court of competent jurisdiction
has considered the issue of support. For the
purposes of this subsection, if an order is silent
on the issue of support, it shall not be pre-
sumed that the court has considered the issue
of support. Amounts paid for a particular
month pursuant to a judgment under this act
shall be credited against the amount accruing
for the same month under any other order of
support for the child, up to the amount of the
current support obligation for that month.

(c) When the assistance provided during a
month is on behalf of more than one person,
the amount of assistance provided on behalf of
one person for that month shall be determined
by dividing the total assistance by the number
of people on whose behalf assistance was pro-

vided.

(d) Except as provided in subsection (b), a
child’s parent, parents or guardian shall be li-
able to repay to an agency or subdivision of
another state any assistance substantially sim-
ilar to that defined in subsection (d) of K.S.A.
39.702 and amendments thereto which has
been expended in the other state on the child’s
behalf, regardless of the specific program un-
der which the assistance is or has been pro-
vided. When more than one person is legally
obligated to support the child, liability to the
agelncy or subdivision shall be joint and sev-
eral.

(e) Actions authorized herein are in addi-
tion to and not in substitution for any other
remedies.

History: L. 1988, ch. 218, § 5; July 1.

CASE ANNOTATIONS

1. Parent's obligation to repay SRS for assistance noted;
obligation held ended when parental rights voluntarily ter-
minated (38-125 et seq.). State ex rel. Secretary of SRS
v. Clear, 248 K. 109, 116, 804 P.2d 961 (1991).

2. Fact that conception results from violation of 21-3503
does not relieve victim of duty of support. State ex rel.
Hermesmann v. Seyer, 252 K. 646, 648, 655, 847 P.2d
1273 (1993).

39-719.

History: L. 1937, ch. 327, § 17; Repealed,
L. 1939, ch. 203, § 1; April 4.

Revisor's Note:

L. 1939, ch. 203, § 2 reads as follows: “All liens here-
tofore taken under the provision of section 39-719 of the
Gencral Statutes Supplement of 1937 are hereby dis-
charged and canceled: Provided, The repealing of this sec-

tion shall not affect any judgment rendered at the time
this act becomes effective.”

CASE ANNOTATIONS
1. Lien provision held constitutional. Hawkins v. Social
Welfare Board, 148 K. 760, 761, 762, 764, 84 P.2d 930.
9. History of section and similar sections discussed in
construing 39-713. In re Estate of Butler, 159 K. 144, 147,
152 P.2d 815.

39-719a. Recovery of medical assistance
paid; obligation of third party; payment by
secretary secondary costs paid proportionately
by parties as determined by court. (a) Where
medical assistance has been paid by the sec-
retary and a third party has a legal obligation
to pay such medical expenses to or on behalf
of the recipient, the secretary may recover the
same from the recipient or from the third party
and shall be in all respects subrogated to the
rights of the recipient in such cases except as
provided under K.S.A. 39-786 and 39-787, and
amendments thereto, or under section 303 and
amendments thereto of the federal medicare
catastrophic coverage act of 1988, whichever is
applicable. Payment of medical assistance by

761
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39-719b

MENTALLY ILL, INCAPACITATED, DEPENDENT PERSONS

the secretary shall be secondarv to any other
insurance coverage or third party with a legal
obligation to pay such medical expenses to or
on behalf of the recipient.

(b) Pursuant to this section unless other-
wise agreed, the court shall fix attorney iees,
which shall be paid proportionately by the sec-
retary and the injured person, such person's
dependents or personal representatives, in the
amounts determined by the court.* Attornev
fees to be paid bv the secretary shall he fived
by the court in_an_amount pot to exceed
of the medical assistance recovered pursuant
to subsection (a) for cases se*tied prior to trizd
or in an amount not to exceed 2/5 of the med
ical assistance recovered pursuant to subsection
(a) in cases when a trial is copvened.e

(c) In the event of a recoverv pursuant to
K.S.A. 60-258a, and amendments thereto, the
secretary’s right of subrogation shall be re-
duced by the percentage of negligence attrib-
utable to the injured person.

History: L. 1953, ch. 224, § 1; L. 1967,
ch. 245, § 7; L. 1969, ch. 226, § 6; L. 1970,
ch. 168, § 1; L. 1973, ch. 186, § 12; L. 1988,
ch. 143, § 9; L. 1989, ch. 124, § 3; L. 1991,
ch. 119, § 1; July 1.

Cross References to Related Sections:
Duty to support certain patients, see 59-2006, 76-1936.

Research and Practice Aids:
Social welfare assistance as demands, Kansas Probate
Law and Practice § 801.

Law Review and Bar Journal References:

Nature, determination and effect upon homestead law
of claim considered, opinion of attorney general, 2 K.L.R.
212, 213 (1953).

Retrospective operation of statute considered, opinion
of attorney general, 2 K.L.R. 215 (1953).

“More Goo for Our Tort Stew: Implementing the Kansas
Collateral Source Rule,” James Concannon and Ron Smith,
58 J.LK.B.A. No. 2, 19, 23, 28 (1989).

“Medicaid Eligibility For Nursing Home Care: Under-
standing The New Eligibility Rules,” Patrick H. Donahue,
59 J.K.B.A. No. 4, 26, 27 (1990).

CASE ANNOTATIONS

1. Claim for assistance supplied previously deceased
spouse is a demand against estate of surviving spouse;net —
barred by nonclaim statute. In re Estate of Schwarz, 197
K. 267, 268, 269, 270, 271, 272, 273, 416 P.2d 760.

2. Section construed; amount recoverable hereunder
limited to the assistance furnished to either or both of a
married couple during the marriage relationship. State De-
partment of Social Welfare v. Dye, 204 K. 760, 761, 762,
763, 764, 466 P.2d 354.

3. Mentioned in case holding that probate court may
charge the cost of administering a no-asset estate to the
creditor who petitioned for administration of the estate.
State Department of Social Welfare v. Emert, 205 K. 393,
394, 469 P.2d 435.

39-719b. Duty of recipient to report
changes which affect eligibility; actions by sec-
retary; recovery of assistance obtained by in-
eligible recipient. If at any time during the
continuance of assistance to any person, the
recipient thereof becomes possessed of any
property or income in excess of the amount
ascertained at the time of granting assistance,
or if any of the recipient’s circumstances which
affect eligibility to receive assistance change
from the time of determination of eligibility,
it shall be the duty of the recipient to notify
the secretary immediately of the receipt or pos-
session of such property, income, or of such
change in“Eircumitances affecting eligibility
and said secretary may, after investigation, can-
cel or modify the assistance payment in ac-
cordance with the circumstances.

Any assistance paid shall be recoverable by
the secretary as a debt due to the state. If
during the life or on the death of any person
receiving assistance, it is found that the recip-
ient was possessed of income or property in
excess of the amount reported or ascertained
at the time of granting assistance, and if it be
shown that such assistance was obtained by an
ineligible recipient, the total amount of the
assistance may be recovered by the secretary
as a fourth class claim from the estate of the
recipient or in an action brought against the
recipient while living.

History: L. 1953, ch. 224, § 2; L. 1973,
ch. 186, § 13; L. 1977, ch. 151, § 1; July 1.

CASE ANNOTATIONS
1. Cited; in absence of specific statutory authority the
S-R.S. cannot maintain action for punitive damages. State

- ex rel. Secretary of §.R.S. v. Fomby, 11 K.A.2d 138, 144,

715 P.2d 1045 (1986).
2. Funds from discretionary trust for nongrantor ben-
eficiary not a resource for purpose of eligibility. State ex

rel. Secretary of SRS v. Jackson, 15 K.A.2d 126, 128, 130,
803 P.2d 1045 (1991).

3. Action for recovery of public assistance benefits; net
income from trust was an available resource. State ex rel.

Secretary of SRS v. Jackson, 249 K. 635, 636, 822 P.2d
1033 (1991).

39:719¢. Proof deemed prima facie ev-
idence assistance unlawfully received. In any
action or proceeding for the recovery of assis-
tance paid to an alleged ineligible recipient of
assistance, proof that the recipient of assistance
possesses or did possess property or income
which does or would have rendered him in-
eligible to reeeive such assistance shall be
deemed prima facie evidence that such assis-
tance was unlawfully received.

History: L. 1953, ch. 224, § 3; June 30.
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August 7, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

I had a nice talk with John Campbell this morning and
understand you have selected someone else to represent the State of
Kansas in the Cigarette Litigation. Of course we are disappointed,
but we will be working on other cigarette litigation as well. We
wholeheartedly support your cause in this matter and if we can ever
be of any help in the future please feel free to give us a call.

Incidently, we will also be involved in a Smokeless Tobacco
class action out of state which seems to be very promising
litigation. Unfortunately, the children seem to be the primary
targets of the smokeless tobacco advertisements.

Best regards, I am

Very truly yours,

Andrew W. Hutton
AWH/9ib
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September 16, 1996
Ms. Carla Stovall
Attorney General
2nd Floor, Judicial Center
Topeka, KS 66612-1567
Dear Attorney General Stovall:

Please find enclosed a copy of an article from The Wichita Eagle, “Nicotine Is, Too,
Addictive,” which I thought you might enjoy reading.

Very truly yours,

Andrew W. Hutton

AWH/sm

Enclosure
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Nicotine is, too, addictive

my last cigarette. Some of my friends still

smoke, not to mention my son. Since it is a
trip to hell and back to quit, I try not to be terribly
harsh with those who still smoke.

My harshness is reserved for those fools who say
that nicotine isn’t addictive.
For a two-pack-a-day, 35-year
smoker like me, addiction
was what it was all about.
Cigarettes controlled me. De-
pressed? Curl up in my fa-
vorite chair and smoke.
Happy? Have a cigarette to
celebrate. Angry? Whip out

N ext month it will be five years since I smoked

MYRNE ROE

that pack and reach for the
lighter. Anxious? Quick,
here are the cigarettes?
EDITORIAL B ;
Bored? Smoke. Deep in con-
WRITER R

centration? Smoke.

Any nicotine addict remem-
bers putting on a coat over pajamas and heading out
in the dead of night and in the middle of a blizzard to
buy cigarettes. Or spending half an hour looking
through drawers, pockets, purses and, yes, trash cans
and ashtrays to find a stray cigarette or a butt long
enough to get a couple of drags.

When I finally said no more to smoking, it wasn't
heroics, it was a necessity. I no longer could smoke
while I worked. The thought of not being able to
reach for a cigarette when the phone rang, when I
was sitting down to write, when a friend stopped by
for a quick chat and any of the other times my brain
sent the time-to-light-up message made me frantic.
Might as well face it. I had to quit unless I wanted to
get up from my desk every five minutes and head
out to the deck in rain, sleet, snow or broiling Kansas
heat.

Quitting hurt. It felt awful. Head ached. Legs
twitched. Couldn't sit still. Sleep came in fits and
starts. Stomach in knots. Cried. Got angry. Drank gal-
lons of fruit juice, chewed stick after stick of Juicy
Fruit and consumed enough chocolate to make Willie
Wonka sick. My story is pretty much the same as
anyone who wanis to quit, tries to quit, fails to quit
and then starts the same process over and over
again.

A recent article in The Eagle talked about new sci-

entific findings showing nicotine's ability to hook
people. The headline proclaimed: “Nicotine’s pull as
powerful as heroin’s.” So what else is new? The offi-
cials at RJR Nabisco, Philip Morris, US Tobacco,
Brown and Williamson and all the rest of the tobacco
purveyors are telling whoppers when they say,
“There is no evidence that nicotine is addictive.”
They are wrong. Laughably so. They might as well
be proclaiming that all the tobacco companies are as
concerned about the health of children as St. Jude's
Hospital is. They might as well say that all tobacco
company CEOs are in line to be the next pope, if not
the next messiah. That Joe Camel conveys the same
message to kids as Barney the purple dinosaur. That
the Marlboro man is a gold-medal Olympian.
Smoking is a nasty, dangerous and, for some, im-
possible addiction to kick. I'm fortunate I could quit.
No longer do I cough myself to sleep. Or suck on a
cough drop so I can smoke without coughing. No
panic attacks from discovering I just got on the turn-
pike and forgot my cigarettes. No more spending
time wishing for an intermission smoke- break rather

‘than enjoying the music. No more staying home from

long trips to interesting places, because I can't
smoke on the plane.

No more taking a cigarette-burned jacket to be re-
woven or being late to an appointment because I had
to go back home to see for sure that all the butts
were out when I tossed them in the kitchen trash. No
more headaches from smoking too much or colds
that go into bronchitis because of tar-coated lungs.

Cigarette addiction leads to all that. It's an uncon-
trollable and life-defining chemical dependency that,
even though it causes health and social problems,
takes more than some folks have to quit.

Nicotine is addictive, folks. It is. For the few who
can take or leave a smoke here and there, fine. But
for most of us, once we inhale that stuff, that's all
there is to it. It takes years to stop. My wish is that it
were easier. My wish is that everyone who smokes
could quit if they want without the agony of with-
drawal from the powerful drug nicotine.

My wish is that all those tobacco company flacks
and flackettes who deny that nicotine is addictive will
spend eternity in a futile search for one long butt to
hold them over until they can get their hands on a
pack of their favorite brand.

Myme Roe can be reached at (316) 268-6264.
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November 17, 1998

Sent Via Facsimile to (913) 296-6296
and Via Regular Mail

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center

Topeka, KS 66612-1567

Re: State Tobacco Lawsuit
Dear Carla:

I read this morning in the Wichita Eagle that you are leaning toward accepting the latest
settlement offer made by the tobacco industry. I am writing this letter to urge you to reject the
offer on behalf of Kansas and to have Kansas opt out of the settlement. I sincerely believe that by
rejecting the offer and opting out, industry will further negotiate with that handful of states that
choose to stay the course and to continue with the litigation. Further negotiations with those opt-
out states will only lead to Kansas receiving a better settlement.

I know that it is difficult for out-of-state counsel to advise you as to whether to accept or
reject the offer on behalf of Kansas. Because out-of-state counsel represents so many states, and
because of the enormous magnitude of the attorney fees to be realized by out-of-state counsel in
the representation of so many different states, it obviously creates a conflict of interest for out-of-
state counsel to give you honest and independent legal advice. The absence of any meaningful
activity by out-of-state counsel in the Kansas tobacco litigation further evidences the conflict of
interest of the out-of-state counsel representing so many different states. Obviously, out-of-state
counsel has devoted its time and attention to the representation of those states with significantly
larger populations than Kansas. Kansas deserves better and I believe that opting out of the

settlement will be an act of courage on your part and will put substantially more money into the
state coffers.

Best regards.

Very truly yours,

Andrew W. Hutton
AWH/sm
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April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation
Dear Attorney General Stovall:

Mark and I would like to thank you for allowing us to meet
with vyou on April 8, 1996. Consistent with our oral
representation, we would like to head up a litigation team against
the tobacco cartel in a state action for Medicaid reimbursement,
similar to that which is being done in West Virginia, Minnesota,
Florida, Mississippi, Massachusetts, Texas and Louisiana. We would
bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
having Morrison & Hecker involved and we would welcome their
assistance. Further, we would welcome your input in the selection
of other lawyers to assist us in' this major undertaking.

We are doing research on Kansas law to determine what
particular cause of action exists, including any special violation

of consumer protection statutes. We have found out that West
Virginia seeks to hold cigarette manufacturers, cigarette
distributors, public relation firms, cigarette component

manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10 theories:
restitution/unjust enrichment; common-law  public nuisance;
negligent performance of a voluntary undertaking; fraud

(intentional misrepresentation) ; conspiracy and concert of action;
aiding and abetting liability; consumer protection violations;
antitrust violations; injunctive relief; and declaratory judgment .
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Attorney General Carla Stoval
April 10, 1996
Page Two

Mississippi states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly); consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recoverys:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
S
oy e
Andrew W. Hutton

AWH/sm
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We are doing research on Kansas law to determine what
of action exists, including any special violation

particular cause

of consumer protection statutes.

Virginia seeks

Lo hold cigarette manufacturers,

distributors, public relation firms, cigarette
manufacturers, the Council for Tobacco Research, and the Tcbacco
Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10
restitution/unjust enrichment; common-law  public

We have found out that West
cigarette
component

theories:

nuisance;
negligent performance of a voluntary undertaking;
(intentional misrepresentation) ;

fraud

conspiracy and concert of action;

aiding and abetting liability; consumer protection violations;

antitrust violations; injunctive relief;

and declaratory judgment .
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Attorney General Carla Stoval
April 10, 1996
Page Two

Mississippil states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly); consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
P
i be S
Andrew W. Hutton

AWH/sm
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April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MATL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

\:_“) R FR S Y

General Office
(316) 688-1166
Facsimile

(316) 686-1077

Products Liability
(316) 686-1242
Facsimile

(316) 686-2049

Tax 1.D.# 48-0966751

Mark and I would like to thank you for allowing us to meet

with vyou on April 8, 1996. Consistent with our oral
representation, we would like to head up a litigation team against
the tobacco cartel in a state action for Medicaid reimbursement,
similar to that which is being done in West Virginia, Minnesota,
Florida, Mississippi, Massachusetts, Texas and Louisiana. We would
bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
having Morrison & Hecker involved and we would welcome their
assistance. Further, we would welcome your input in the selection
of other lawyers to assist us in this major undertaking.

We are doing research on Kansas law to determine what
particular cause of action exists, including any special violation

of consumer protection statutes. We have found out that West
Virginia seeks to hold cigarette manufacturers, cigarette
distributors, public relation firms, cigarette component

manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10 theories:
restitution/unjust enrichment; common-law public nuisance;
negligent performance of a voluntary undertaking; fraud

(intentional misrepresentation); conspiracy and concert of action;
aiding and abetting liability; consumer protection violations;
antitrust violations; injunctive relief; and declaratory judgment.
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Attorney General Carla Stoval
April 10, 1996
Page Two

Mississippi states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly); consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addicticn, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
e
A e S
Andrew W. Hutton

AWH/sm
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April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MATL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation .

Dear Attorney General Stovall:

Mark and I
with vyou on

General Office
(316) 688-116¢
Facsimile

(316) 686-1077
e
Products Liabiiity
(316) 686-1242
Facsimile

(316) 686-2049

Tax [.D.# 48-0966751

would like to thank you for allowing us to meet

April 8, 1996. Consistent with
ike to head up a litigation team against

our oral

the tobacco cartel in a state action for Medicaid'reimbursement,
similar to that which is being done in West Virginia,

Flcorida, Mississippi, Massachusetts, Texas and Louisiana.

Minnesota,
We would

bear all the litigation costs and expenses, and be paid on a 25

percent contingent fee basisg.

having Morrison

assistance. Further,

of other lawyers

John Campbell mentioned possibly

& Hecker involved and we would welcome their

we would welcome your input in the selection
to assist us in' this major undertaking.

We are doing research on Kansas law to determine what
of action exists, including any special violation

particular cause

of consumer protection statutes.

Virginia seeks

to hold cigarette manufacturers,

distributors, public relation firms, cigarette
manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10
restitution/unjust enrichment; common-law  public

We have found out that West
cigarette
component

theories:

nuisance;
negligent performance of a voluntary undertaking;
(intentional misrepresentation)

fraud

; conspiracy and concert of action;

aiding and abetting liability; consumer protection violations;

antitrust violations; injunctive relief;

and declaratory judgment.
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April 10, 1996
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Mississippi states four theories te# recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly) ; consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories For recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misreprgsentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,

4o S

Andrew W. Hutton

AWH/sm
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April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MATIL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

%o LIRS

General Office
(316) 688-116¢
Facsimile

(316) 686-1077
___—_‘_——__
Producrs Liabilicy
(316) 686-1242
Facsimile

(316) 686-2049

Tax [.D.# 48-096675)

would like to thank you for allowing us to meet

I

similar to that which is being done in West Virginia, Minnesota,
Florida, Mississippi, Massachusetts, Texas and Louisiana. We would
bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
having Morrison & Hecker involved and we would welcome their
assistance. Further, we would welcome your input in the selection
of other lawyers to assist us in this major undertaking.

We are doing research on Kansas law to determine what
particular cause of action exists, including any special violation

of consumer protection statutes. We have found out that West
Virginia seeks to hold cigarette manufacturers, cigarette
distributors, public relation firms, cigarette component

manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10 theories:
restitution/unjust enrichment; common-law  public nuisance;
negligent performance of a voluntary undertaking; fraud

(intentional misrepresentation) ; conspiracy and concert of action;
aiding and abetting liability; consumer protection violations;
antitrust violations; injunctive relief; and declaratory judgment.

-84



Attorney General Carla Stoval
April 10, 1996
Page Two

Mississippi states four theories - for recovexy:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly); consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recovery:
restitution/unjust enrichment; indemnity; negligence; stricg
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
5
Y e
Andrew W. Hutton

AWH/sm
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April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Ms. Carla Stovall
Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation
Dear Attorney General Stovall:

Mark and I would like to thank you for allowing us to meet
with you on April 8, 1996. Consistent with our oral
representation, we would like to head up a litigation team against
the tobaccoc cartel in a state action for Medicaid reimbursement,
similar to that which is being done in West Virginia, Minnesota,
Florida, Mississippi, Massachusetts, Texas and Louisiana. We would
bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
having Morrison & Hecker involved and we would welcome their
assistance. Further, we would welcome your input in the selection
of other lawyers to assist us in this major undertaking.

We are doing research on Kansas law to determine what
particular cause of action exists, including any special violation

of consumer protection statutes. We have found out that West
Virginia seeks to hold cigarette manufacturers, cigarette
distributors, public relation firms, cigarette component

manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10 theories:
restitution/unjust enrichment; common-law  public nuisance;
negligent performance of a voluntary undertaking; fraud

(intentional misrepresentation); conspliracy and concert of action;
aiding and abetting liability; consumer protection violations;
antitrust violations; injunctive relief; and declaratory judgment.
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April 10, 1996
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Mississippi states four theories fair recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain

trade and commerce); antitrust law (monopoly) ; -consumer fraud; ..

unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories Fox recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding. agd
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
P
G e S
Andrew W. Hutton

AWH/sm
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April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MATL

Ms. Carla Stovall
Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

General Office
(316) 688-1166
Facsimile

(316) 686-1077
___—_‘—_‘_——__'
Products Liabi]it),
(316) 686-1242
Facsimile

(316) 686-2049

Tax [.D.# 48-096675)

Mark and I would like to thank you for allowing us to meet

with you on April 8, 1995, Consistent with

our oral

representation, we would like to head up a litigation team against
the tobacco cartel in a state action for Medicaid reimbursement,

similar to that which is being done in West Virginia,

Florida, Mississippi, Massachusetts, Texas and Louisiana.

Minnesota,
We would

bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
having Morrison & Hecker involved and we would welcome their
assistance. Further, we would welcome your input in the Selection

of other lawyers to assist us in this major undertaking.

We are doing research on Kansas law to determine what
particular cause of action exists, including any special violation
of consumer protection statutes. We have found out that West

Virginia seeks to hold cigarette manufacturers,
distributors, public relation firms, cigarette

cigarette
component

manufacturers, the Council for Tobacco Research, and the Tobacco

Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10
restitution/unjust enrichment; common-law  public

theories:
nuisance;
negligent performance of a wvoluntary undertaking;

fraud

(intentional misrepresentation) ; conspiracy and concert of action;
aiding and abetting liability; consumer protection violations;
antitrust violations; injunctive relief; and declaratory judgment.



Attorney General Carla Stoval
April 10, 1996
Page Two

Mississippi states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly); consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties: negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,

o e S

Andrew W. Hutton

AWH/sm
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April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MAIL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, XS 66612-1567

Re: Cigarette Litigation
Dear Attorney General Stovall:

Mark and I would like to thank you for allowing us to meet
with you on April 8, 1996. Consistent with our oral

r

similar to that which is being done in West Virginia, Minnesota,
Florida, Mississippi, Massachusetts, Texas and Louisiana. We would
bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
having Morrison & Hecker involved and we would welcome their
assistance. Further, we would welcome your input in the selection
of other lawyers to assist us in' this major undertaking.

We are doing research on Kansas law to determine what
particular cause of action exists, including any special violation

of consumer protection statutes. We have found out that West
Virginia seeks to hold cigarette manufacturers, cigarette
distributors, public relation firms, cigarette component

manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases.

West Virginia seeks recovery under 10 theories:
restitution/unjust enrichment; common-law public nuisance;
negligent performance of a voluntary undertaking; fraud

(intentional misrepresentation) ; conspiracy and concert of action;
aiding and abetting liability; consumer protection violations;
antitrust violations; injunctive relief; and declaratory judgment.



Attorney General Carla Stoval
April 10, 1996
Page Two %

Mississippi states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly); consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a wvoluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the wmanufacture of a drug intentionally designed to cause
addicticn, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
Ve
A e
Andrew W. Hutton

AWH/sm
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April 10, 1996

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MATL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

Mark and I
with vyou on

SMC KR

General Office
(316) 688-1 166
Facsimile

(316) 686-1077
_____—__
Products Liability
(316) 68G-1242

Facsimile

(316) 686-2049

Tax L.D.# 48-096675)

would like to thank you for allowing us to meet

April 8, 1998, Consistent with
representation, we would like to head u
the tobacco cartel in a state action

similar to that which is being done in West Virginia,

Florida, Mississippi, Massachusetts, Texas and Louisiana
bear all the litigation costs and expenses, and be paid on a 25
percent contingent fee basis. John Campbell mentioned possibly
& Hecker involved and we would welcome their

having Morrison

assistance. Further, we would welcome your input in t

of other lawyers

our oral
pa litigation team against
for Medicaid reimbursement,
Minnesota,

We would

he selection
to assist us in' this major undertaking.

We are doing research on Kansas law to determine what
of action exists, including any special violation

particular cause

of consumer protection statutes.

Virginia seeks

to hold cigarette manufacturers,

distributors, public relation firms, cigarette
manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases.

We have found out that West
cigarette
component

West Virginia seeks recovery under 10 theories:
restitution/unjust enrichment; common-law  public nuisance;
negligent performance of a voluntary undertaking; fraud

(intentional misrepresentation)

i conspiracy and concert of action;

aiding and abetting liability; consumer protection violations;

antitrust violations; injunctive relief;

and declaratory judgment.
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Attorney General Carla Stoval
April 10, 1996
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Mississippi states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly); consumer fraud;
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
G e S
Andrew W. Hutton

AWH/sm
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April 10, 199¢

SENT VIA FACSIMILE
TO (913) 296-6296
AND VIA REGULAR MATL

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center
Topeka, KS 66612-1567

Re: Cigarette Litigation

Dear Attorney General Stovall:

with vyou on
representation,

Florida, Mississippi, Massachusetts, Texas and Louisiana.

r

General Office
(316) 688-116¢
Facsimile

(316) 686-1077
—
Products Liabilit},'
(316) 686-1242
Facsimile

(316) 686-2049

Tax L.D.# 48-0966751

for Medicaid reimbursement,
Minnesota,
We would

bear all the litigation costs and expenses, and be paid on a 25

percent contingent fee basis.

having Morrison

assistance. Further, we would welcome

of other lawyers

John Campbell mentioned possibly

& Hecker involved and we would welcome their

your input in the selection
to assist us in' this major undertaking.

We are doing research on Kansas law to determine what
of action exists, including any special violation
of consumer protection statutes. We have found out that West

particular cause

Virginia seeks

to  hold cigarette manufacturers,

distributors, public relation firms, cigarette
manufacturers, the Council for Tobacco Research, and the Tobacco
Institute, Inc. liable for smoking-related diseases,

West Virginia seeks recovery under 10
restitution/unjust enrichment ; common-law public

cigarette
component

theories:

nuisance;
negligent performance of a voluntary undertaking;
(intentional misrepresentation)

fraud

i conspiracy and concert of action;

aiding and abetting liability; consumer protection violations;
antitrust violations: injunctive relief; and declaratory judgment .
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Attorney General Carla Stoval
April 10, 1996
Page Two

Mississippi states four theories for recovery:
restitution/unjust enrichment; indemnity; public nuisance; and
injunctive relief.

Minnesota claims 10 theories for recovery: undertaking a
special duty; antitrust law (conspiracy to unreasonably restrain
trade and commerce); antitrust law (monopoly); consumer fraud:
unlawful trade practices; deceptive trade practices; false
advertising; restitution (performance of another's duty to the
public); restitution (unjust enrichment); and conspiracy.

Florida also claims 10 theories for recovery:
restitution/unjust enrichment; indemnity; negligence; strict
liability; breach of express and implied warranties; negligent
performance of a voluntary undertaking; fraud and intentional
misrepresentation; conspiracy and concert of action; aiding and
abetting liability; and injunctive relief.

We are excited about working with you and the State of Kansas
in an effort to provide reimbursement for tax monies spent due to
the manufacture of a drug intentionally designed to cause
addiction, disease and death. We are equally enthusiastic of the
opportunity assist in the prevention of the targeting, marketing
and sale of cigarettes to the children of Kansas.

Very truly yours,
i e
Andrew W. Hutton

AWH/sm
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Re:  Norplant Litigation

Dear Plaintiffs Steering Committee Nominees:

My notes of Wednesday's meeting in Atlanta indicate that the following members
have been charged with the following responsibilities:

1:

Bill Hersh, Arthur Sherman and Chris Parks will redraft the Court's requested
proposed Case Management Order for filing today. | have spoken with Chris
and those three have completed their charge, the order will be filed and copies
will be distributed to each of the others of us.

Eéch of us was directed to compose and send by federal express to Chris for
delivery at his office on next Monday or Tuesday a curriculum vitae limited to
three pages for Chris' use if requested by Judge Schell..

Arnold Levin, Janet Abaray, Bill Hersh, Arthur Sherman and Jewel Klein will
draft a master Class Action Complaint for circulation prior to and action by the
committee at the January 24 meeting in Beaumont.

l

Bill will circulate a profile form for each of us to complete concerning the
respective class representatives in our individual class actions and return to him
so that the Master Complaint Committee can review and make
recommendations for designation of class representatives in the master

U@bjl
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complaint. Again, we hope that this decision can be made at or shortly after |
the Beaumont meeting so that the complaint can be served as soon as possible. |

The master complaint committee will address the issue of class certification
discovery and recommend whether, what and when such discovery should be
served.

4, Danny Becnel agreed to obtain a continuance of the scheduled hearing
concerning certification of his class action until after the Beaumont hearing and
Jewel Klein agreed likewise to defer her decision concerning the remand of her
state class action until after that time.

5. At the meeting in Atlanta | distributed lists of the composition of our existing’
committees and attach herewith a list of lawyers who have indicated a
willingness to work in any or several specific work areas. Please give Chris,
Turner and me your suggestions for additions to the existing committees,
composition of a Discovery Committee as well as creation of any other
committees deemed necessary at this time and we will develop
recommendations for the entire group's consideration at the meeting in
Beaumont.

6. Danny Becnel, Jewel Klein and Bucky Zimmerman were asked to investigate the
matter of the Wyeth advertisements and to recommend to the group
appropriate action to take.

T Chris, Turner and | were asked to consider and be prepared to make
recommendations prior to or at the committee meeting in Beaumont concerning
the following:

a. Committee member assessments;

b. State case assessments;

8. Location of depository;

d. Internal rules governing committee activities including assignments,

attendance, time keeping and expenses.
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8. The next Plaintiff Steering Committee meeting will be at 4:30 p.m., Tuesday,
January 24, at Patrizi's Other Place, which is the restaurant where Chris Parks
has arranged for our cocktails and dinner beginning at 6:00 p.m. that evening.
(This is also a reminder that if you are attending the dinner you should be sure
to advise Chris' office and remember that the cost is $22.00 per person.)

| believe that the above exhausts the "to do" list from our meeting but recognizing
that my notes may be incomplete, | would welcome any of you reminding me of
matters assigned which do not appear on my list.

Also, each of you should be advised that yesterday Howard Spector called me to say
that under the circumstances he did not wish to serve on the Plaintiff Steering
Committee and that his name should be withdrawn from the proposed Case
Management Order to be filed with the Court today. | communicated Howard's
wishes to Chris and the Order as filed will not include Howard's name among the
proposed Plaintiff Steering Committee nominees.

You will recall that in Atlanta Howard articulated his concerns with regard to the size
and composition of both the PSC and its leadership positions. | was pleased to learn
in the course of our conversation that while Howard's concerns prevented him in good
conscience from serving as a member of the committee, he will remain available to
lend his expertise and carry out such charges as the committee may request. On
behalf of the committee | thanked Howard for his counsel and contributions to this
point as well as his agreement to remain involved in the succ\essful pursuit of this

litigation.
Yours very truly,
BROSNAHAN, JOSEPH
LOCKHART & SUGGS
- qﬁ__ﬂ_.——
Roger P. ?/osnahan
RPB/Ims

ce: Howard A. Spector, Esq.

2-77



NORPLANT MDL
PLAINTIFFS STEERING COMMITTEE ("PSC")
AUDIT SUBCOMMITTEE GUIDELINES

1: PURPOSE - The purpose of the Audit Subcommittee of the PSC
("Audit Subcommittee”) is to safeguard the effective and efficient working of the
PSC, by auditing the time and money spent by individual lawyers in pursuit of this
goal. This committee shall assist in expediting matters of funding so that all
necessary work can be accomplished. Although it is necessary to establish
guidelines, the underlying premise is that attorneys are experienced and are
working in good faith for the common benefit of all Norplant users. The successful
functioning of the PSC and the audit function requires everyone's involvement. It
is.anticipated that subcommittee chairs will be actively involved in this process to

see that the guidelines are followed.

2 COMPOSITION OF AUDIT SUBCOMMITTEE - Initially there will be
three (3) members of the Audit Subcommittee. The size and composition may be
changed in accordance with the provisions specified below for modifications. Co-
chairs and liaison counsel shall oversee activities of the Audit Subcommittee.

< DUTIES

To create a litigation management fund;

To collect and monitor all amounts due to the fund:

To set standards for reimbursable expenses;

To oversee, review and approve expenses to be paid
from the fund; _

To account for all income and expenses from the fund;

To create and monitor a system of submitting time
records;

To implement systems which will avoid duplication of
efforts and ensure efficiency and cost effectiveness in preparing
the Norplant cases;

To suggest a system for payment of fees which is fair
and equitable to clients, the PSC members and attorneys
representing clignts individu: lly;

To recommend procedures to the Court for payment of
attorneys' fees and costs to PSC members, subcommittee
members, and other attorneys consistent with tort litigation

guidelines.



LITIGATION MANAGEMENT FUND ("the Fund")

A. CREATION OF FUND

Each firm member of the PSC shall be assessed $25,000 as an initial
contribution to the Fund. This amount shall be payable in five monthly
installments commencing March 1, 1995. PSC members shall also be
assessed $1,000 each for creation and maintenance of a document
depository. This amount will be due March 1, 1995. The Fund will be
maintained in a separate account under the control of Turner Branch,
co-chair of the PSC.

Anyone who fails to make their contributions on a timely basis can be
removed from the PSC.

Any new members of the PSC shall make the same contributions upon
joining the PSC. No members shall be entitled to any refund upon
leaving the PSC,

All'funds received shall be held in an interest-bearing trust account,
with the interest accruing to the benefit of the PSC. Co-chair Turner
Branch will act as trustee to account for the money in the Fund and
make disbursements in accordance with these and other guidelines
established by the Cc-chairs, Liaison Counsel and the Audit
Subcommittee and approved by the PSC.

If the Fund falls below a $100,000 balance, the Audit Subcommittee
may recommend an additional assessment against individual PSC

members.
B. EXPENSES TO BE PAID FROM FUND

Generally, discovery, experts and certain miscellaneous items will be
reimbursed from the Fund upon proper submission to the Audit
Subcommittee of a standard expense form which shall be distributed.
Lawyer expenses for travel and office expenses as well as lawyer time
and paralegal time shall not be reimbursed from the Fund but shall be
deferred and paid from any settlement/expense fund upon the
successful conclusion of the litigation; except, the out of pocket
expenses incurred by liaison counsel in the performance of their duties
will be reimbursed on a quarterly basis.

The following guidelines shall apply to expenses which will be
considered as reimbursable from the Fund.

2-/0)



Discovery:

(a) Initial transcripts and subpoena costs for
depositions shall be reimbursed. (The PSC
depository shall obtain copies of all depositions
taken from the court reporter; additional copies
needed by individual attorneys to further prepare
the case shall be obtained from the depository.);

(b) Copying costs for document productions;

(c) Computer charges and other pre-approved
expenses to index documents; and

(d) Pre-approved costs associated with making
exhibits shall all be reimbursable.

Experts:

Expenses associated with retention and use of experts by
the PSC or a subcommittee on generic issues will be
reimbursable. All expert expenses must be pre-approved
as to retention, retainer amounts, rates and scope of

work.

Miscellaneous:

(a)

(b)

(c)

Miscellaneous expenses of non PSC members for
work done on behalf of the PSC shall be
reimbursed upon the same terms and conditions as
PSC members;

Document coding and computerization (if pre-
approved as to scope and rate).

Trial expenses paid to third parties will be
reimbursed.

C. EXPENSES SUBJECT TO DEFERRED REIMBURSEMENT

The following cotillions shall apply to expenses which will be
considered for deferred reimbursement.

1.

Travel Expenses:

(a)
(b)

(c)

(d)

(e)

Travel must be for an approved purpose;
Reimbursable travel will be limited to one (1)
lawyer per firm unless otherwise pre-approved;
Travel expenses will not be allowed for paralegal
(except for liaison counsel paralegal or those
otherwise pre-approved for a specific purpose);
Reimbursable air travel shall be limited to full fare
coach; discount fares are encouraged if possible;
Reasonable ground transportation, hotel and meals
shall be reimbursable;

3
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(f) Not every member of the PSC or subcommittee is
required to attend every hearing or meeting;
specific lawyers will be assigned specific hearings
or tasks; any other PSC or subcommittee member
not essential to a particular hearing or meeting who
desires to attend shall do so at their own cost
unless otherwise pre-approved.

Office Expenses:

(a)  Telephone, conference calls, facsimile charges,
copying and computer costs are reimbursable; PSC
members should segregate Norplant charges from
others and accurately account for them;

(b) No general overhead will be allowed;

(c) Salaries or expenses for employees at individual
firms shall be reimbursable according to guidelines
to be developed;

(d)  Mail and overnight courier services will be
reimbursable; PSC members are encouraged to use
the mail or facsimile for short documents and avoid
overnight courier charges except when necessary.

Subcommittee Expenses:

Conference calls and other communications shall be
reimbursable. Although in person meetings are
discouraged unless absolutely necessary, expenses for
pre-approved meetings shall be reimbursable.

Prior Expenses:

Expenses prior to January 25, 1995, shall be limited to
bills submitted by the co-chairs and liaison counsel, bills
associated with establishing the depository, PSC
members, various committee members and attorneys
contributing to the Norplant litigation.

METHOD OF REVIEW

All bills for reimbursement of expenses shall be submitted on a
monthly basis on a standard form to be supplied, accompanied by a
computer disk containing the information in a format to be determined.
Any bills not submitted within 3 months of being incurred shall be
disallowed absent special circumstances.

All bills will be specific as to date, description and amount of each
type of expense to be reimbursed.

07_/03



To the extent an expense benefitted an attorneys' individual cases,
the bill must include the extent of individual case benefit and the
reasonable and good faith amount of appropriate adjustment.

The Audit Subcommittee shall promptly review all bills submitted for
payment and shall approve or disapprove payment within the
guidelines established. The Audit Subcommittee shall submit a
monthly report to the co-chairs and liaison counsel detailing expenses
incurred, expenses approved and expenses denied, along with copies
of bills approved for payment. Co-chairs and liaison counsel shall
review the items on the report. If co-chairs and liaison counsel agree
with the Audit Subcommittee report, within ten days they shall so
notify the Audit Subcommittee chair who will then submit it to the
trustee for payment and shall maintain a log of expenses subject to
deferred reimbUrsement..

E DISPUTE RESOLUTION

If co-chairs and liaison counsel disagree with any recommendation or
disapproval of full payment made by the Audit Subcommittee, they
shall meet to discuss the item at issue to attempt to resolve the
matter. This may involve personal contact with the person seeking
reimbursement, with the goal of resolving all disputes voluntarily and
informally. In extraordinary or unusual circumstances, any unresolved
issue between the co-chairs, liaison counsel and the Audit
Subcommittee may be submitted to the full PSC.

If less than full payment is recommended and if the matter cannot be
resolved informally, the person seeking reimbursement may present
the issue of payment of expenses to the full PSC, in writing, by
making it an agenda item at a regularly scheduled meeting. Provided a
quorum exists, a majority vote of the full PSC can either affirm or
overrule the decision of the Audit Subcommittee, the co-chairs, and
liaison counsel.

F. TIMING OF PAYMENT

After approval, the trustee shall be directed to reimburse expenses
within 30 days of receipt of bills approved for payment

G. PRE-APPROVAL PROCESS

An attorney who anticipates incurring an expense of significance
under these guidelines or an expense which requires pre-approval, on
behalf of a subcommittee, shall submit the proposed expense to the
chairman of that subcommittee for pre-approval. The chairman of the
subcommittee should consult with the co-chairs and liaison counsel.

5
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+ All expenses requiring pre-approval on behalf of the PSC shall be
submitted to the co-chairs and liaison counsel. A simple, written form
shall be provided for use in the pre-approval process.

COMPENSATION FOR ATTORNEY WORK

A, The co-chairs and liaison counsel shall:

1. assign specific tasks of the PSC to individual attorneys
and shall define the scope of the task, maintain a master
list of the assignments, and maintain a master calendar:

2, create subcommittees, appoint chairpersons of each of
the subcommittees, and assign tasks to each of the
subcommittee chairs. The subcommittee chairs shall be
responsible to assign those tasks to their members and
maintain a master calendar designating what assignments
have been undertaken. The subcommittee chairs shall
keep co-chairs and liaison counsel fully informed. All
attorneys shall use efforts to network and coordinate
with each other to use existing research, briefs, or other
materials (in this or from other mass tort cases) to avoid
unnecessary and duplicative work.

B. Lawyers shall be allowed to claim compensation for work which
has been assigned and approved as to scope in accordance with
these guidelines.

C. Time records:
1. All lawyers shall keep detailed time records;
2 The time records shall specify date, type of work

performed and the amount of time spent on each task
pursuant to guidelines which will be distributed.

34 Lawyers shall submit hourly reports to the co-chairs,
liaison counsel and the Audit Subcommittee on a monthly
basis;

4, Co-chairs, liaison and Audit Subcommittee shall review,

comment and recommend approval or disapproval of all
or a portion of the hours submitted within 45 days after
receipt. Liaison counsel, co-chairs and the Audit
Subcommittee shall attempt to resolve any disputes with
the person submitting the hours on an informal basis.

ASSESSMENTS FOR COSTS AGAINST NON-PSC COUNSEL

These guidelines take no position at this time on assessing payment
for funding with respect to counsel who are not on the PSC.
Subsequent guidelines and recommendations will be presented at a
later time for approval.



MODIFICATIONS TO THESE GUIDELINES

After consulting with liaison counsel and co-chairs, the Audit
Subcommittee may make minor modifications or additions to these
guidelines without PSC approval. Any material change, such as future
assessments, shall be subject to approval by a vote of the majority of
the full PSC.

CONFIDENTIALITY
All matters involved with the Audit Subcommittee shall remain

confidential and shall be discussed only with liaison counsel and co-
chairs, except as otherwise provided herein.

WORK PRODUCT

Any reports generated, forms or submissions of hours or expenses
shall remain the work product of the PSC and shall not be disclosed to
defendants or the Court, unless required by Court order or agreed by
the PSC. These reports are being generated for purposes of this
litigation and the Audit Subdommittee's work, but are not necessarily
reflective of ultimate compensation, which can only be determined
upon settlement or other final resolution of this case.

/Db



In re: Norplant Contraceptive Products Liability Litigation
MDL - 1038

Expense Report

Attorney: Date:
Firm:

Current Expenses (to be submitted monthly):
DATE | AMOUNT | CODE | DETAILS

Code:
1. Cost of original deposition 5. Copying costs related to
transcript. document production.
2. Deposition subpoena costs. 6. Pre-approved expert witness fees.
3. Pre-approved expenses to index 7. Pre-approved trial exhibit
documents. expense.
4. Pre-approved document coding 8. Trial expenses paid to third
and computerization expenses. parties.
9. Other expenses approved by the

committee.

jJM



In re: Norplant Contraceptive Products Liability
Litigation
MDL - 1038

Please refer to PSC Audit Subcommittee Guidelines

Request for pre-approval of expenses

To: PLAINTIFFS’ STEERING COMMITTEE/SUBCOMMITTEE CHAIRMAN

Request is hereby made for pre-approval of the following expenses in connection
with the above litigation:

Expense to be inurred:

Reason for expense:

Approximate amount of expense:

When expense will be incurred:

Attorney: Firm:
Address: Phone:
Fax:
The request is (approved) (deferred) this day of 199

Plaintiffs’ Steering Committee by

Pre-approval is required for expenses of significance (over $1,000) or those
requiring pre-approval under the Guidelines.

Requests should be submitted to Roger Brosnahan, Turner Branch and Chris
Parks. For subcommittee expenses, the request should first be submitted to the

chairman of the subcommittee. A written estimate of the proposed expense is
requested whenever possible.

103



In Re: Norplant Contraceptive Products Liability Litigation

MDL - 1038
Timesheet
Name: DATE:
Firm:
Status: Partner ()
Associate ()
Paralegal ()
Other ()
DATE HOURS | CODE | DETAILS
(.25 increments)
CODE:
1. Tel conf w/ 6. Attend depo of: 11. Review of:
2. Meeting w/ 7. Preparation for: 12. Attend Ct. hearing:
3. Letter to: 8. Preparation of: 13. Legal research re:
4. Memo re: 9. Travel to/from: 14. Misc.

5. Document review

10. Prepare draft of:

15. Medea\ Losanralh
(Q /01



State Population (AG Statement)
' Settlement
Texas 7.059.805 7.3065
Minnesota 4.387.029 6.1
Mississippi 2,380,443 4.1
Florda 13.003.362 15.2
Wisconsin 4.900.745 5.9
Kansas 2,485,000 1.795
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CASTANO TOBACCO LITIGATION
1100 POYDRAS STREET, 30TH FLOOR
NEW ORLEANS, LA 70163
TEL: (504) 585-7929
FAX: (504) 585-7925

OPI F

TO:_Andy Hutton

FROM: _ Suzie Foulds

NUMBER OF PAGES:

DATE:_ February 16, 2000

DESCRIPTION OF MATERIAL OR MESSAGE:

=106

IF YOU DO NOT RECEIVE ALL OF THE PAGES INDICATED, PLEASE CALL ME AT
(504) 585-7929. THANK YOQU.

-iEHE—-K--k-I-***'}*‘I‘*********#-}*****i—*vK—-l--!-*****i—****i******{-ﬁ-

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS LEGALLY
PRIVILEGED AND CONFIDENTIAL INFORMATION WHICH 1S INTENDED ONLY FOR
THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS
MESSAGE 1S NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT
ANY USE, DISSEMINATION, DISTRIBUTION OR REPRODUCTION OF THIS MESSAGE
IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE (N ERROR,
PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND RETURN THE ORIGINAL
MESSAGE TO US AT THE ADDRESS LUSTED ABOVE VIA THE UNITED STATES
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3/29/94

AT L CLASS ACTION

CASTANO

3/30/94

CASTANO OBTAINS FEDERAL
RESTRAINING ORDER TO STOP
DOCUMENT DESTRUCTION

CASTAND

4i12/94

FIRST CASTANO MEETING HELD IN
NEW ORLEANS - ATTENDED BY
CABRASER, BARRETT, MOTLEY &
SCRUGGS

CASTANO

4/28/94

VICTOR DE NOBLE TESTIFIES BEFORE
CONGRESS ABOUT THE ADDICTIVE
NATURE QF NICOTINE

CASTANOQ

4/29194

CASTANO MEETING IN MIAMI -
ATTENDED BY CABRASER, BARRETT,
MOTLEY & SCRUGGS - Ba&w
DOCUMENTS BROUGHT IN BY
BARRETT

CASTANO

577194

CASTANQO RELEASES DAMAGING
MERRIL WILLIAMS B&W DOCUMENTS

CASTANO

223194

MISSISSIPPI AG CASE FLIED

FILED BY CASTANC MEMBERS:
DON BARRETT, RON MOTLEY

5/26/94

CASTANO MEETING IN NEW ORLEANS
- ATTENDED BY CABRASER,
BARRETT, MOTLEY & SCRUGGS

CASTANO

7114497

CASTANGC MEETING IN DENVER -
ATTENDED BY CABRASER, BARRETT,
MOTLEY & SCRUGGS (BOZEMAN)

CASTANO

B/17194

MINNESOTA AG CASE FLIED

8/31/94

CASTANO MEETING IN NEW ORLEANS
- ATTENDED BY CABRASER,
BARRETT, MOTLEY, SCRUGGS &
DREW RANIER

CASTANO

/20194

WEST VIRGINIA AG CASE FLIED

FILED BY CASTANGC MEMBER:
RCN MOTLEY

2/17/85

CASTANO NATIONAL CLASS
CERTIFIED

CASTANO

27 €
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2121795 FLORIDA AG CASE FUIED FILED BY CASTANO MEMBERS:
RON MOTLEY, WAYNE HOGAN
12/5/95 SETTLEMENT TALKS BEGIN CASTANOC
BETWEEN CASTANOC AND LIGGETT
12/6/95 CASTANO BEGINS INSPECTIONS OF CASTANO
AMMONIA PROCESSING IN
MANUFACTURING FACILITIES
12/19/95 MASSACHUSETTS AG CASE FILED BY CASTANO MEMBERS:
RON MOTLEY, ELIZABETH
CABRASER
312196 CASTANO SETTLES WITH LIGGETT CASTANO
3/13/96 LOUISIANA AG CASE FLIED FILED BY CASTANO MEMBERS:
WILLIAM BAGGETT, bON
BARRETT, RAUL BENCOMO,
KEN CARTER, PAUL DUE, RUSS
HERMARN, DON KELLEY,
WALTER LEGER, ELIZABETH
CABRASER, RON MOTLEY,
MIKE ST. MARTIN, ED MURRAY
3/15/96 MISSISSIPP!, WEST VIRGINIA,
FLORIDA, MASSACHUSETTS &
LOUISIANA SETTLE WITH LIGGETT
3/28/96 TEXAS AG CASE FLIED FILED BY CASTANG MEMBERS:
WALTER UMPHREY, JOHN
O'QUINN, JOHN EDDIE
WILLIAMS, RON MOTLEY
4/3/96 DOCUMENTS FROM FORMER PHILIP CASTANO
MORRIS SCIENTIST UNCOVERED IN
HIS EX-FIANCEE’S BASEMENT
5/1/96 MARYLAND AG CASE FLIED FILED BY CASTANO MEMBER:
PETER ANGELOS
513196 A CLA TION CASTANO
5/23/96 5th CIRCUIT DE-CERTIFIES
NATIONAL CLASS ACTION
5/24/96 L A CLA ION CASTANQ
615196 WASHINGTON AG CASE FLIED FILED BY CASTANO MEMBER:
DON BARRETT
6/6/96 CITY & COUNTY OF SAN FRANCISCQ FILED BY CASTANO MEMBER:

CASE FILED - LATER DISMISSED
WITHOUT PREJUDICE 2/26/37, THEN
RE-FILED IN MARCH, 1997

ELIZABETH CABRABER
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6/12/96 QHIC CLASS ACTION CASTANO
T124/56 IFOR -2 ATE CA CASTANO O
GRAY DAVIS & JAMES ELLIS
8/5/86 LOS ANGELES COUNTY CASE FILED FILED BY CASTANG MEMBERS:
RON MOTLEY, MARK
ROBINSON
8/6/96 ALABAMA CLASS AC TION CASTANO
8/8/96 PENNSYLVANIA CLASS ACTION CASTANO
B/2D/986 ARIZONA AG CASE FLIED FILED BY CASTANO MEMBER:
DON BARRETT
B/20/96 KANSAS AG CASE FLIED FILED BY CASTANG MEMBER:
RON MOTLEY
8/21/96 MICHIGAN AG CASE FLIED FILED BY CASTANO MEMBER-
RON MOTLEY
8122196 OKLAHOMA. AG CASE FLIED FILED BY CASTANO MEMBER:
RON MOTLEY
9/4/96 ESOT. ACTION CASTANO
9/3/06 NEW JERSEY AG CASE FLIED FILED BY CASTANO MEMBER:
RON MOTLEY
S/10/96 MEX! LAS TION CASTANO
9/19/96 NEW YORK QLA§§ ACTION CASTANQO
9/30/96 UTAH AG CASE FLIED FILED BY CASTANO MEMBER:
RON MOTLEY
10/23/96 PUERTO RICO CLASS ACTION CASTANQO
11/4/96 ARKA LA TION CASTANO
11/15/96 SECRETSETTLEMENTTALKSBEGWI CASTANO
THAT LEAD TO JUNE 20TH
MEMORANDUM OF UNDERSTANDING
11/12/96 ILLINOIS AG CASE FLIED FILED BY CASTANO MEMBERS:
DON BARRETT, ELIZABETH
CABRASER
11/27/96 | IOWA AG CASE FLIED FILED BY CASTANO MEMEER:
RON MOTLEY
1127197 NEW YORK STATE AG CASE FLIED FILED BY CASTANO MEMBERS:
RON MOTLEY
213197 HAWAIl AG CASE FLIED FILED BY CASTANO MEMBER:
RON MOTLEY
2/5/97 WISCONSIN AG CASE FLIED

A166862048:2 1/ ¢
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2/6/97 MA CLA CTi CASTANO

2/6197 KAN. S JON CASTANO

2/18/97 INDIANA AG CASE FLIED FILED BY CASTANO MEMBERS:
DON BARRETT, ELIZABETH
CABRASER

4/14/97 ALASKA AG CASE FLIED FILED BY CASTANO MEMBERS:
RON MOTLEY

4122197 FENNSYLVANIA AG CASE FLIED

515197 MONTANA AG CASE FLIED FILED BY CASTANOC MEMBER:
RON MOTLEY

515197 ARKANSAS AG CASE FLIED

5/5197 s ACTI CASTANO

5/6/97 WAR S ACTT CASTANO

5/8/97 OHIO AG CASE FLIED FILED BY CASTANC MEMBERS:
RON MOTLEY, DON BARRETT

5/10/97 SOQUTH CAROLINA AG CASE FLIED FILED BY CASTANO MEMBER:
RON MOTLEY

510197 MISSOURI AG CASE FLIED

5124197 NEVADA AG CASE FLIED

5122197 NATIONAL CLASS ACTION (CLAY) CASTANQO

5123187 TENNESSEE CLASS ACTION CASTANC

5127197 NEW MEXICO AG CASE FLIED FILED BY CASTANO MEMBER:
TURNER BRANCH

8127197 GEQRGIA CLASS ACTION CASTANO

5/28/97 NEW JERSEY CLASS ACTION CASTANO

5/289/97 VERMONT AG CASE FLIFD FILED BY CASTANO MEMBER:
RON MOTLEY

&/4/57 NEW HAMPSHIRE AG CASE FLIED FILED BY CASTANO MEMBER:
ELIZABETH CABRARER

6/5/57 COLORADO AG CASEFLIED

6/10/97 OREGON AG CASE FLIED FILED BY CASTANO MEMBER:
RON MOTLEY

6/10/97 IFORNI A A N CASTANO

B/12/97 CALIFORNIA AG CASE FLIED

6/16/57 PUERTC RICO AG CASE FLIED FILED BY CASTANO MEMBER:
RON MOTLEY

&
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6/18/97 MAINE AG CASE FLIED
B/18/597 RHODE ISLAND AG CASE FLIED FILED BY CASTANO MEMBERS:
ELIZABETH CABRASER, RON
MOTLEY
6/20/87 MEMORANDUM OF UNDERSTANDING
SIGNED BETWEEN TOBACCQO AND
CASTANO (CLASS ACTIONS &
DAVIS/ELLIS FOR CALIFORNIA),
ARIZONA, CONNECTICUT, FLORIDA,
MISSISSIPPIL, NEW YORK AND
WASHINGTON
7/2/97 MISSISSIPP] AG SETTLEMENT
7181397 IDAHO AG CASE FLIED FILED BY CASTANO MEMBERS:
RON MOTLEY
7/18/97 CONNECTICUT AG CASE FLIED
8/25/97 FLORIDA AG SETTLEMENT
8/29/97 GEORGIA AG CASE FLIED
9/8/97 MANGINI CASE SETTLED
{(FILED 12/17/81)
10/9/97 BROIN CASE SETTLED
1/16/98 TEXAS AG SETTLEMENT
2/13/98 UTAH CLA A CASTANO
2123/98 SOUTH DAKOTA AG CASE FLIED
5/8/98 MINNESOTA AG SETTLEMENT
8/21/98 NEBRASKA AG CASE FLIED
11/23/98 AG MASTER SETTLEMENT
| AGREEMENT

J166862049:% 6/ €
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November 17, 1998

Sent Via Facsimile to (913) 296-6296
and Via Regular Mail

Ms. Carla Stovall

Attorney General

2nd Floor, Judicial Center

Topeka, KS 66612-1567

Re: State Tobacco Lawsuit
Dear Carla:

I read this morning in the Wichita Eagle that you are leaning toward accepting the latest
settlement offer made by the tobacco industry. I am writing this letter to urge you to reject the
offer on behalf of Kansas and to have Kansas opt out of the settlement. I sincerely believe that by
rejecting the offer and opting out, industry will further negotiate with that handful of states that

- choose to stay the course and to continue with the litigation. Further negotiations with those opt-
out states will only lead to Kansas receiving a better settlement. '

I know that it is difficult for out-of-state counsel to advise you as to whether to accept or
reject the offer on behalf of Kansas. Because out-of-state counsel represents so many states, and
because of the enormous magnitude of the attorney fees to be realized by out-of-state counsel in
the representation of so many different states, it obviously creates a conflict of interest for out-of-
state counsel to give you honest and independent legal advice. The absence of any meaningful
activity by out-of-state counsel in the Kansas tobacco litigation further evidences the conflict of
interest of the out-of-state counsel representing so many different states. Obviously, out-of-state
counsel has devoted its time and attention to the representation of those states with significantly
larger populations than Kansas. Kansas deserves better and I believe that opting out of the
settlement will be an act of courage on your part and will put substantially more money into the
state coffers.

Best regards.

Very truly yours,

Andrew W. Hutton
AWH/sm

-
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Grows Hotter

An alliance of plaintiffs'
firms tries new tactics
to battle Big Tobacco.

By ANDREW BLuM

NATIONAL LAW JOURNAL STAFF REPORTEH
TWENTY-sIX plaintiffs’ law firms, includ-
ing class action and mass disaster spe-
cialists never before in tobacco litigation
but prominent in breast implant and
asbestos cases, have joined together in
suing the tobacco industry regarding
nicotine addiction. The joint effort marks
the first against the industry and may
give the companies a run for their money
in court, observers say.

Until now, the industry never has had
a class action filed against it directly over
smoking and has yet to pay out a cent in
tobacco litigation, though a $400,000
losing verdict was overturned on appeal,
and it partially lost
another  case  but
escaped without Jdam-
ages.

Previously.  heavy-
weight plaintiffs’ attor-
neys, noting huge liti-
gation expenses and no
recovery, saw no point
in taking tobacco cas-
es—in which jurors
found for the defense
based on a “smoking is
4 choice” argument.
The new suit, a class
action filed March 29 in New Orleans,
comes amid a flurry of legal activity sur-
rounding tobacco and zeroes in on addic-
tion and alleged manipulation of nicotine
levels. The industry has denied the
charges. Castano v. American Tobacco
Co., 94-1044.

U.S. District Chief Judge Frederick
J.R. Heebe granted a temporary
restraining order sought by the plaintifls,
which blocked the companies from
destroying or altering any evidence in
their possession. A hearing on a prelimi-
nary injunction was set for April 13.

In other recent tobacco action:

The New Jersey Supreme Court ruled
March 31 that a municipality has the

right to ban cigarette vending machines.

!C..’.C. Corp. v. Township of East
| Brunswick, A-109-93.

A Florida appeals court ruled March
15, in a second-hand smoking case, that

. airline (light attendants have a right to

bring a class action. Broin v. Philip Mor-
ris, 91-49738 (Fla. Dist. Ct. of Appeal).
Philip Morris filed a 510 billion libel

| suit March 24 against ABC for a "Day

One" report that tobacco companies

1 have manipulated nicotine levels in ciga-

rettes. Philip Morris v. ABC, 760 CL 94

| X00816-00 (Cir. Ct., Richmond, Va.).

Heavy Hitters Line Up
Soon afterwards, plaintiffs’ firms felt

| it was time for a class action.

Among those on the team are Melvin
M. Belli Sr. of San Francisco’s Belli Law

| Offices, Wendell Gauthier of Metairie,

La.'s Gauthier & Murphy, and San Fran-
cisco’s Liefl, Cabraser & Heimann. Mr.
Belli called the case a $5 billion suit, with
a possible class of 500,000.

Others include Ralph I. Knowles Jr. of
Atlanta’s Doffermyre, Shields, Canfield &
Knowles; Stanley M. Chesley of Cincin-
nati's Waite, Schneider, Bayless & Ches-

| ley Co. L.P.A.; Perry Weitz of New York's

Weitz & Lexenberg: W%Qlﬁn_él_ﬁanw
Michaud, Hutton & Bradshaw: Albu-

i querque, W.M.'s Branch Law Firm; Gayle

L. Troutwine of Portland, Ore.'s Williams

" and Troutwine; John P. Coale of Wash-

inetan. N € s Coale. Allen and Van Sus-

Barrett ol Lexinglon, Miss, Dallvi
Offices. Charleston, 5.C's Ness, \10_11_!,:}
Loadholt, Richardson & Poole is said W
De joining the case.

Messrs. Chesley and Coale said previ-
ously that they were uninterested in
tobaceo litigation, and for good reason
three New Jersey firms that handled
tobacco cases, including the Cipollone
case, said they spent $6.2 million over
10 years in a losing elfort. Although
they won @ $400,000 verdict, it was
overturned. Cipollone v Laggvrr (Froup
Inc., 893 F.2d 5341, (NLJ, 2-15-93))

Mr. Barrett, the oniy one with recent
tobacco experience, said he welcomes
the help. “The fact that so many of the
important plaintiffs’ firms nationally
have now joined this fight in my opinion
tips the scales in favor of the plaintilTs in
cigarette litigation.”

Lielf Cabraser's Richard M. Heimann
said it was no surprise that the firms
had teamed up. "No single firm can
afford to take on the industry,” he said.
“They simply are too intractable and too
well-financed, and too well-connected
politically, to be taken on by any single
law firm.” He said the idea was "almost
like spontaneous combustion,” caming
to several firms at about the same time
and arising out of the
ABC report and recent
comments on nicotine
by Food and Drug
Administration Com-
missioner David A
Kessler.

Noting that attor-
neys talk among them-
selves, Mr. Heimann
said, “The possibility

Wendell H. of a class action suit or

Gauthier suits against one or

S more of the major

players in the tobacco
industry has been the subject [of discus-
sions] among class action specialists for
vears.,” But, he added, with class
requirements and the industry’s tough-
ness, there was no way to overcome the
problems associated with such suits.

Wider Attack Predicted
Northeastern University School of
Law Prof. Richard A. Daynard, chair-

man of the Boston-based Tobacco Prod- |

ucts Liability Project, who has predicted
a wider attack on the industry, said, “1
think the moment has come.” He said
that with such firepower against it, the
industry faces trouble in court. Profes-
sor Daynard, who said he had no role in
bringing the firms together, noted that
he has been in contact with them about
what help his group might provide.

Philip Morris Associate General
Counsel Charles R. Wall, who often acts
as an industry spokesman, was unavail-
able for comment. But outside counsel
Gary R. Long of Kansas City. Mo.s
Shook, Hardy & Bacon said the team of
plaintiffs’ lawyers does not signily any-
thing new. "This seems to be a direct
reaction to a program run several
weeks ago by ABC,” he said. "1 think this
reaction by lawyers is really jumping on
this publicity bandwagon created by
that.” Philip Morris, he noted, says the
case has no merit. Also sued were
American Tobacco, Lorillard Inc., R.J.
Reynolds Tobacco Co. and Liggett.

Torts expert Victor E. Schwartz of
Washington, D.C.'s Crowell & Moring,
who advises clients on tobacco-related
legal developments, said it was note-
worthy the heavy hitters had teamed
up, but suggested that beating the
industry remains daunting. Noting that
the addiction argument was used
unsuccesstully in Cipollone, he said that
juries have not bought it.

Alleged manipulation also will be
hard to prove because nicotine levels
have decreased, Mr. Schwartz said: e
predicted that plaintiffs’ lawyers will get
a lot of publicity but that the issue still
comes down to smokers and choice. “It’s
deja vu, except for very powerful attor-
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REPRESENTATIVE WAGLE: Good
morning committee. Okay. Today we continue
hearings on House Bill 2821. I just wanted

to inform the committee this morning I read
in the Topeka Capital-Journal that I believe
it was Stu Entz or maybe his partner said
that they have notified the legislature they
want to address them. They wanted to
address the legislature about the whole
issue about contracting, about tobacco

litigation. I just wanted you all to know

T T——r
L 2

on February QEH;_T

asked them té”q;ﬁe-tcwcomﬁ;

£he o CEpm T z

not get a reépgpﬁe.,

s IEFuE £ ﬁénted to set

the record straight.

Okavy. This morning, we have three
attorneys here. Cne is Jerry Levy from a
Lawrence firm. One 1s Andy Hutton and Mark

Hutton who have another firm in Wichita,
Kansas. What I would like to do to save
time, I would like to reguest that they
would all take an oath together to save
time. If they would approcach the front here
and submit themselves to an oath, I would

appreciate that.

APPINO & BIGGS REPORTING SERVICE, INC.

2955 SW WANAMAKER DR, TOPEKA, KS 66614 9
(785) 273 3063 5/
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JERRY LEVY,
called as a witnegs on behalf of the
Committee, was sworn and testified as

follows:

MARK HUTTON,
called as a witness on behalf of the
Committee, was sworn and testified as

follows:

ANDY HUTTON,
called as a witness on behalf of the
Committee, was sworn and testified as

follows:

REPRESENTATIVE WAGLE : OCkavy.
We're going to start with Jerry Levy.
Jerry, your testimony has been handed out.
Tell us a little bit about yourself, who you
are and what your credentials are as an
attorney.

MR. LEVY: I'd be pleased to.
Let me preface my remarks about who I am
because of headlines in the Topeka paper

this morning. First of all, I don't even

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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know whether-- except for Representative
Wagle, I don't know your political

affiliations. It has been years since I
have testified in the legislature. And T

was commenting this morning the faces up
here have changed, but the faces back here,
Mr. Hawver, et al., are the same. I could
pick out the media, but I couldn't pick out
the legislators. Also, I'd like to set the
record straight as far as I'm concerned, I'm
probably what's known as a Kennedy Democrat.
The first time I ever voted for a president
was in 192960 when I voted for John Fitzgerald
Kennedy. My politics as far as the abortion
issue are far left of where Representative
Wagle's is. I have no dog in that hunt.

I'm not here, because that isn't in any way
an issue. I'm a trial lawyer. I've been
practicing law almost 33 years solely in the
area of plaintiffs personal litigation. L

only represent plaintiffs entirely on a

contingency fee basis. I am not a
timekeeper of records. I'm a plaintiff's
lawyer. I've been president of the Trial

Lawyers Association, president of the Kansas

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785)] 293 3063
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Chapter of the American Board of Trial
Advocates. I'"'m a founding member of Trial
Lawyers for Public Justice which 1is
sometimes known around the United States as
the Nader law firm. I have handled numerous
products liability cases against big drug
companies, Eli Lily, such as that. Ji
represented plaintiffs againgt General
Motors and Ford Motor Company and other huge
corporations in major litigation. I am
familiar with the law of products liability.
I have triediin sxcesgss o0f7 150 Jjury trials in
those areas. Those jare my credentials as
far as a trial lawyer is concerned and what
I have done in the field.

I'm here today because I am a trial
lawyer and I'm proud of it. I'm here today
because when I read about what happened in
this case as far as distribution of fees is
concerned, it appalled me as a trial lawyer.
We have in Kansas methods to determine fees.
We have our standard of professionalism
which sets forth how fees are to be
generated and how they are to be collected

and what they are to be based upon. We have

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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a system in effect in Kansas which allows
the judge of the case to determine what fees
are reasocnable. So when I saw what the fees
were in thisg case and had some knowledge of

what was going on just because I know most

of the lawyers involved in these cases, I
knew something was rotten in Denmark. So
those are my credentials, those are my
reasons that I'm here. If you have

guestions about my testimony which I'wve
prepared, I can go through it and talk to
you about it; or I can answer guestions or I
can just -- Representative Wagle, if you
want me to --

REPRESENTATIVE WAGLE: Why don't
yeu just give us a Readerg Digest wversien of
what you have to say here.

MR. LEVY: Ckay. The tobacco
litigation was not something that did not go
unnoticed by lawyers of my elk. We saw 1t
coming, and long before Attorney General
Moore 1in Mississippili and others had a way to
get to big tobacco. It was only a matter of
time before big tobacco wasg going to fall.

Soc we became familiar with what was going

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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on. And I became familiar when the Kansas
case came about and knew that my friends,
Mark and Andy Hutton, were 1interested in the
case. And the thing that struck me among
other things was how important it was going
to be to have Kansas counsel who was
cempetent Aand gualified teo kry such a vase
be on board, because the Skruggs folks and
tiie Motley L£6lks were met Just going te be
involved in Kansas. They were going to be
involved in 30 or 40 or 50 other cases.
They couldn't be everywhere at once. LE
cases got tried and got double booked and
Ssuppose a case got set for trial in
Mississippli the same time the Kansas case
got set for trial, somebody in Kansas 1is
going to have to try that case. With all
due respect to Stu Entz and Jeff Chanay, it
ain't them. They could never have tried
this case. Never. Their field is my
understanding is in the field of labor law
and contract law and corporate law, not
products liabilitv. And when I read the
statement of the attorney general that they

were hired because they were experts in

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DF, TOPEKA, KS 66614
(785) 273 3063
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Medicaid law, I had to chuckle a little bit

to myself, because this is not a Medicaid
case. This is & huge, major products
liability case. You have a cigarette. It

is a product that caused harm to many
people. That's what the case was about, not
about Medicaid reimbursement. So when I
found out who was hired as local counsel - -
I want to be polite about all of this, but
among the circles of plaintiffs lawyers, it
was a joke. Ag I've said in my testimony,
there are about 50 or less firms in the
State of Kansgsas: whoJ tldidmit stheir practice as
I do and as the Hutton folks do, and Entz
and Chanay i8 not in that c¢ircle. So that
bothered me a lot. Adnd I thought dt's Jusk
strange.

Then the other thing that really got to
me was when I saw the ad in the journal of
the Kansas Bar Association in November of
1998 advertising for Kansas counsel to
accept the tobacco case. And of course, I
guess what was really strange, when I saw
the ad, the case had already been settled.

And I knew that. As I sailid in my testimony,

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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I was playing golf with my banker the day
after that ad came out. I said, Les, look
at this. If I applied for that job and I
came to you and said I need a letter of
credit or line of c¢credit to finance those
cases, wWhat would you do? He said I'd give
you a blank check. Of course, I later found
out Entz and Chanay didn't even have to come
up with a nickel as far as advancing
expenses. When I was asked to testify
today, I called up three major plaintiffs
firms in Kansas. I just gave them the
gcenario whigh I "ve.fset—Fforth in my
testimony which is if you would have been
offered the job on the termssthat Entz and
Chanay got, would you have taken the job.
And they all said uneqguivocally ves,
absolutely, which flies in the face I think
of the attorney general's comments that she
said she couldn't find a Kansas firm other
than her old law firm to take this case.

5he didgn‘*t bmy. There are 106; 15; 20 really
great plaintiffs law firms in this state
qualified to handle this case. Probably

none more than the ones she was dealing

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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with, Andy and Mark Hutton. And I think if
vyou lcocok at their gualifications and what
they had already done 1in the tobacco
litigation, their expertise 1is unimpeachable
in the area.

I've also been asked to talk to you
about what local counsel is. Local counsel
can be one o0of two things. They can be an
involved local counsel or a passive local
coungel. I have a feeling that Entz and
Chanay were nothing but passive local
counsel, because I don't think they had the
expertise or competency or gqualifications to
be anything other than. This 1is a case that
needed qualified, competent local counsel to
actively pursue the case. And Andy Hutton
and Mark Hutton are going to tell you why it
would have been beneficial to the State of
Kansas and how this state lost a lot of
money because they didn't have aggressive
local counsel. When I say a lot of money, a
lot of money. But generally local counsel
ig somebody who 1s on board solely to handle
minor matters generally on an hourly basis

because they have no risk. That's what

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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bothers me about this case, 1s that a law

firm is getting $27,000,000, and they were

never at risk. Never at risk. Every case I
try, I invest my own money, and I am at
rdigile s And there have been cases when I have

put in excess of $100,000 of my own money
because I feel that strongly about my
client's case. These folks had nothing to
I g

Finally, let me comment about
statements I have heard in which the law
firm Entz and Chanay said they didn't keep
track of their time, and when asked how many

hours they had in the case, they said they

couldn't savy. Members of this committee,
that's preposterous. Any law firm such as
theirs-- and they are a billable hour law

i rm. They represent clients who pay them
by the hour. They keep track of their time.

Now, in this case they may not have kept

track of their time because they didn't have
to, but I can take every case I've got, and
if you say how many hours do you have in the
case, I would say to you, I do not know, but

I can reconstruct my time and come to be

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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about ©0 percent accurate in the time I have

in the case. It's very simple. I look at
the file. I have a pleading. I look at the
pleading. I can say that probably took an
hour to do. I have a letter in the file
that's a page long. That's a tenth or
two-tenths of an hour. Lawyers can
reconstruct their time very easily. Phone
logs are kept in the office. You know what
phone calls that pertain to every case. Sc

Entz and Chanay could come before you and
bring their records and reconstruct and tell
you how many hours they have in the case

that they say merited an attorney fee of

$27,000,000. I have a feeling they are
getting paid about $270,000 an hour. It's
just appalling to me. I think the State of
Kansas, citizens of the State of Kansas are

the ones who are on the short end of the
deal here. And I'm only here as an attorney
it bothers, not only that one of my brethren
is probably making a lot more money than
they deserve, and that the State of Kansas
is getting cheated. I'll answer any

guestions you have.

APPINO & BIGGS REPORTING SERVICE, INC.
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1.3
REPRESENTATIVE WAGLE: Ckavy.

Representative Campbell.

REPRESENTATIVE CAMPBELL: Thank
vyou. A couple items. You mentioned the
date of the ad that was placed. What date
was that?

MR. LEVY: It was in the journal
of the Kansas Bar Association. The issue
was November, 1898, Here it 1is.

REPRESENTATIVE CAMPBELL: Okavy.

At the very, very beginning of vour
testimony, you said that you're not a
timekeeper, Fyou!re..af.contingency plaintiff's
lawyer.

MR. LEVY: Yes, sir.

REPRESENTATIVE CAMPBELL: So
you're saying they could reconstruct their
time.

MR. LEVY: Oh, vyes.

REPRESENTATIVE CAMPBELL: Is it
standard practice not to keep time in a
contingency case?

MR. LEVY: Different law firms do
it different ways.

REPRESENTATIVE CAMPBELL: It's

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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not abnormal.

MR. LEVY: It's not abnormal not
to keep time. I think the older lawyvers--
and I have to say 1t seems like everytime I
go into a room full c¢cf lawyers, I'm now the
oldest. I just turned 60 last August. I

think persons of my generation do not keep

track of time. Andy and Mark, do, I think.
REPRESENTATIVE CAMPBELL: Nesxt ,
I'm a little curious and concerned. I think

I heard somewhere or even read 1t in the

paper where Entz and Chanay advanced money

for this. You've said no money was advanced
in expenses. Can you elaborate a little
more?

MR. LEVY: Their contract

provided they had to advance no expenses.

REPRESENTATIVE WAGLE: We have a

copy e©f the soentract.
MR. LEVY: I've read their
e Rt ae B .
REPRESENTATIVE WAGLE: It savys

they did not have to advance any money.

REPRESENTATIVE CAMPBELL: Okavy.

Thanke for clarifying that. Next guestion,

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063
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you said there were 10 to 15 to 20 law firms
that could have accepted the case. Would
you agree that statement is true under the
one and a half percent fee? There might
have been 10, 15, 20. Do vou feel like the
fee would have eliminated some of those?

MR. LEVY: Well, o0of course, the

one and a half percent fee is an after the

fact thing. Would I have accepted the case
on a one and a half percent fee, I probably
would have not. In other words, I would not

have a contingency fee .contract that said
one and a half percent. But I would have
probably insisted on something in a contract
that was so that everybody would know where
we were. It's kind of like if you go out
arid hi¥e & contrackwr te build your hpusgs.
Okay. How much 1s it going to cost me to
build this house, and he says up to a
million dollars. That's not a very good
contract. That's not something you can rely
on because you know the contract will be
999,000 Plaintiff's lawyers adjust fees
all the time. Yesterday, an associate in my

office came to me and announced he had
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settled a case of ours in the six figure
area. Our fee contract in that case was for
one-third. Ind I said to my associate, Ron,

we haven't spent all that much time on that

case, have we? He said, no, we got it
settled pretty efficiently. I said reduce
the fee to 15 percent. So it happens. We

reduce our fees all the time if we get a

goed mesult guickily.

REPRESENTATIVE CAMPRELL: Thank

REPRESENTATIVE WAGLE: der iy, I
have copies of both the Hutton contract that

the attorney general was negotiating with

the Huttons. I have the final contract of
Entz and Chanay. In both of those contracts
when it discusseg fee in the contract, it

save the fee ghall be determined in
accordance with this MRPC 1.5.

MR. LEVY: Yes.

REPRESENTATIVE WAGLE: Could vyou

explain what that is to the committee?

MR. LEVY: Yes. MRPC stands for
Model Ruleg of Professional Conduct, I
think. And the statute provides that i1if
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anybody 1is -- wants to contest the fee, for
example, they can apply to the court who
tried the case or was 1in charge of the case.
I guess 1n Kansas that would be Judge
Jackson. You could say Judge Jackson, I
think this fee is not fair or whatever.

Then the lawyer has to show according to the

model rules how they qualify for the fee. I
think there are seven categories. Cne is
time spent. No. 2, 1s the case on a
contingency fee. It says a lawyer fee shall
be reasonable. That'e why I am here. This
is not a reasonable. fee. Time and labor
reguired. That? s No«uw i No. 2, the

likelihood i1if apparent to the client that
the acceptance of the particular employment
will preclude other employment by the
lawyer. In other werds, 18 this geving tae be
a case where you'll have to drop everything
el e . No. 3, the fee customarily charged in
the locality for similar legal services.

The amount involved and the results
obtained. The time limitations imposed by
the client or the circumstances, nature and

length of professional relationship with the
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gl T EHE - The experience, reputation, akility
of the lawyer or lawyers performing the
services. And last, whether the fee is
fixed or contingent. Those are the things a
court considers in determining whether or
not a fee is reasonable. That is MRPC 1.5.

REPRESENTATIVE WAGLE: Even
though the contract reads you are entitled
to a certain percentage, that percentage 1is
held up to the scrutiny of these ethical
standards.

MR. LEVY: Right.

REPRESENTATIVE WAGLE: Committee,
that wasn't Ingboth_themedntracts.
Representative Vickery.

REPRESENTATIVE VICKERY: Mr.

Levy, I was just curious, are you a

proponent of the bill we have?

MR. LEVY: You know, I would be a
proponent, I suppose, if I was convinced it
was constitutional. I anticipated bedng
asked that guestion. I really couldn't, vyou
know, say one way or the other. L

obviously has to pass constitutional muster,

and I'm net a constitwvtional lawyer, All I
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know about taxes is I pay a lot of them.
REPRESENTATIVE VICKERY : If it 1is
constitutional, we should charge a 50

percent fee for attorneys that represent our
BLELE

MR. LEVY: Well --

REPRESENTATIVE VICKERY: If dt's
¢ on.g 4 & wt donad .

MR. LEVY: LE 1&¥%s
constitutional. I think it limits it to
certain kinds of cases.

REPRESENTATIVE VICKERY: Not as
the bill is --

REPRESENTATIVE WAGLE: We were
working on limiting it to a national case
Trem bxriald

MR. LEVY.: I don't know whether
it's constitutional or not.

REPRESENTATIVE VICKERY: I think
it is as its written.

MR. HAYWARD: I think it is.

REPRESENTATIVE WAGLE:
Representative Wilk.

REPRESENTATIVE WILK: I'"1ll hold.

REPRESENTATIVE WAGLE:
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Representative Ravy.

REPRESENTATIVE RAY: Thank vyou,
Madam Chairman. You gaid you would adjust
your fese Lif you felt 4t was excessive.
Based on what you feel this group did
hourwise or workwise, do you have any idea
what yvour fee would have been adjusted to

from the 27,000,0007?

MR. LEVY: Let me take Entz and
Chanay's side. I'll take both sides. Okavy.
If I were them, I would argue most of all
result obtained. Hey, we got the state 1.6
billion. Great: Folks, I know Entz and

Chanay didn'tedo-anythimg®in-getting that
money . That was done by Motley's firm and
Skruggs' firm and folkes like Andy and Mark
Hutton who have been laboring in the
vineyard for many, many months before
Attorney General Stovall and Entz and Chanay
got involwved. So the result obtained may
have been gcod, but let's look at who
obtained it, really. I don't know how many
hours these folks have in the case. That's
what I would really like to know.

REPRESENTATIVE RAY: Well, given
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what they produced, 1f you felt you produced
this much and you say they really didn't do
-- they didn't really obtain the results, I
was just curious where you would go with
that?

MR. LEVY: I would take the model
rule. But since they were local counsel and
they were not the laboring firm handling
this case, I would really scrutinize their
-- what they did, and I would base their fee
on an hourly basis, and I would pay them by
the hour. Because that's what I do when I
hire loegal gpuilsgild.

REPRESENTATIVE RAY: You
mentioned in your testimony that you would
go to 10 percent.

MR. LEVY: Sometimes. I usually
give the referring counsel that I refer the
case to as local counsel, I often give them
the option, and a lot of times the lawyers,
they didn't want to take any risk, so
they'll say pay me by the hour, because that
way they know they are going to get paid.

REPRESENTATIVE RAY: If she would

have paid them 10 percent -- offered them 10
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percent, it would be a bigger fee vyet.
MR. LEVY: Noe, 10 percent of
54,000,000. That wag the total fee awarded.

When I said I offer my referring counsel,
local counsel 10 percent, 10 percent of the
total fee obtained. Not 10 percent of the

total award.

REPRESENTATIVE RAY: I thought
the contingency was based upon award.

MR. LEVY: No, the fee obtained.
In other words, 1f I obtain a $10,000 fee on
a $30,000 case, my local counsel would get a
thousand. In this case, apply the scenario
in this case, Entz and Chanay would get 5.4.

REPRESENTATIVE WAGLE: I'm going
to allow three more guestions from people
who have raised their hands. I really want
you to hear from the Huttons.

Representative Kirk.

REPRESENTATIVE KIRK: I heard you
say something to the effect that the Kansas
taxpayvers were dnjured by this. It's my
understanding that the decision as to how
much these people were entitled to was not

decided by anybody here in Kansas but
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decided by a board outside of our group or
whatever you want to call them, outside of
this case, and they decide this for
everybody who was on a contingency basis.
And by taking it -- by waiting to hear what
the board had to say about what would be an
appropriate amount to give them, the amount
of money they argued does not come out of
our settlement. If they had gone with a
percentage, that would have come out of our
settlement. So I guess I was wondering why
you thought the taxpayers were injured by
this process?

MR .. LEVY: Okavy. I think Andy
and/or Mark Hutton will respond to that more
thoroughly. What I was really getting at is
by the fact of not having aggressive,
qualified, competent local counsel to pursue
the case and to work up the case, the
settlement in Kansas was a lot less than it
could have been. I assume all you realize
that Colorado didn't even have local
counsel, and Colorado got a lot more money
than Kansas.

REPRESENTATIVE KIRK: L Elink a1t
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has something to do with the Medicaid rates
vou have.

MR. LEVY: It could be.

REPRESENTATIVE KIRK: My
understanding was 1t was related to your
Medicaid expenditures. I'm not sure. We

would have much less than Coloradc because

they are bigger than we are, and they also
waited till the end. We were like the 11th
state to get involved in this. If vou are

the 11th state and evervbody else has local
counsel, also, are we not to the point where
our involvement and justification for what
we might get would be different fhan say the
guys who were first, second, third and
L ot el
MR. LEVY: I can't answer that.
I think Andy or Mark could answer that.
REPRESENTATIVE WAGLE:

Representative Sharp.

REPRESENTATIVE SHARP: Thank you,
Madam Chairman. And that vyvou for being here
today.

MR. LEVY: You're welcome.

REPRESENTATIVE SHARP: Faceg do
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change. I was wondering, certainly we are
struggling with this as a legislative body
and committee members. And according to
your testimony, I think you feel very
strongly there has been at least ethical
vislatiocns. Do you have anyway as attorneys
within your own field and certainly experts
in this area to sensor your own?

MR. LEVY: Oh, veah.
REPRESENTATIVE SHARP: Are you
going to proceed with that since yvou feel so

strengly about this.

MR. LEVY: You know what. I have
to really examine my conscience. I
appreciate your guestion. By Supreme Court

rule if I believe a lawyer has committed an
unethical violation, I must report it to the
disciplinary administrator just like anybody
on this committee if they feel it and they
are a lawyer, they have an obligation to
repgort it. I'm struggling. I probably need
a few more facts to decide whether or not it
should be docne. Your guestion 1is very good.
REPRESENTATIVE WAGLE: M¥. Lewvy,

in order to determine whether or not there
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has been an ethical violation, would it help
you 1if you were able to see the testimony
that was given before the arbitration board
where tobacco argued with Entz and Chanay
over the attorney fees? Would that help vou

in your --

MR. LEVY: I think so.
REPRESENTATIVE WAGLE: It would?
MR. LEVY: Yes.

REPRESENTATIVE WAGLE: Thank you

for your testimony.

MR.&E LiEVY: Thank you for allowing

me to be here.

REPRESENTATIVE WAGLE: Who goes
First?

MR. ANDY HUTTON: If yvyou don't
mind, can Mark come up with me? We may go

back and forth.

REPRESENTATIVE WAGLE: I want to
ask you the same guestion I asked Mr. Levy.
Tell us about yourselves. Tell us about
your credentials. Tell us about your

involvement.

MR. ANDY HUTTON: First of all, I

want to state I do not want to be here. I'm
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getting ready for a trial in Wyoming. Mark

flew in from Boston. He had depositions for
five days in Boston. I've been reading the

newspapers. The public needs to know the

facts of what happened.

MR. MARK HUTTON: Let me expand
on that. I'm net exaetly a willing
participant. You know, we're burning a
bridge here. Carla Stovall has referred
business to our office. She has referred
people to our office. After today, I doubt
that that will happen again. So it's not

easy being here, and I appreciate people

referring business to us, judges, lawyers,
dectors . Even doctors refer medical cases
to us. I'm not really excited about being

here, but I'm here because I have read our
name in the newspaper, and certain
statements were being made that simply
amazed me. I want to set the record
straight.

MR. ANDY HUTTON: I'"ll start,
because I had most of the contact with the
Stovall office. First of all, you asked me

for our experience. Well, Mark and I are
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aduated a semester earlier from

Sohpgl Basgically, we'we both

been precticing in Wicehitna sdimee 1979 doing

nothing but complex, serious personal injury

litigation, m

pharmaceutica

ainly in medical and

l cases.

MR. MARK HUTTON: Let me add one
more thing here. Our mentor, our mentor was
Gerald Michaud. Some of you know Gerald

Michaud. Ger

ald Michaud, perhaps, 1is singly

responsible for this legislature passing

tort reform.

master. He h

So we werewell taught by the

as: beenv.the"king of torts

through 25 vyears.

MR .

ANDY HUTTON:: Okavy. And you

were asking about our experience and

gqualification

s . We have probably settled or

reached a verdict 1in over 100 cases that

resulted in a

millien dellar wxiecktory or

more. Some caseg over S$10,000,000. Mark

won't talk about this. He was voted trial

lawyer of the

year 1in 1989 by the Trial

lawyers For Public Justice as being the top

trial lawyer

MR .

in America.

MAZRK HUTTON: I was lucky.
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We tried a toxic shock syndrome case. T
don't know 1f you remember back in the
"80's. Unfortunately, the manufacturers
were putting high absorbent fibers in their
tampons. Took them to trial in Wichita.
Got a wverdict for 11.5 million. Soon
thereafter, that particular tampon was taken
off the market. We did some social good.

We eradicated from the marketplace a

dangerous and defective tampon. I guess my
peers thought it was a good job. I take
pride in that. Scmetimes trial lawyers get
a bad wrap. I think the point I'm making
here is sometimes we doisome good, too.

MR. ANDY HUTTON: Because of what
we do, we have always wanted to take on the

tobacco industry, because they cause 455,000
Americans each year to die of a preventable
death. 3,000 kids start smoking every day
of which half of those will die of a
cigarette related illness. OQur grandmother
died from secondhand smoke. So, yvou know,
we made the commitment to get involved in
tobacco litigation in 1994 two years before

the Stovall controversy. And how we got
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involved was Mark was a member of the breast
implant plaintiffs steering committee. 1 i
was a l5-member group that was put together
by a federal judge in Alabama to handle all
the discovery on breast implant cases. They
had just reached a $5,000,000,000
settlement. One of Mark's team, Wendell
Bouchea (spelled phonetically) from New
Orleans, we took on breast implant. Let's
take on big tobacco. He assembled a team of
lawyers called the Castano lawyers in early
19¢94. And there was a news article in the
National Law Journal that talks about the
taalition. 1t.says .—=zthis was early on.

26 plaintiff's law firms including class
action and mass disaster specialists never
before in tobacco litigation but prominent
in breast implant, asbestos cases joined
together suing the tobacco industry
regarding nicotine addiction. This joint
efforts marks the first time the industry
and may give the companies a run for their
money in court observers savy. And then they
talk about the law firms who have joined

together. And we were asked to join. It
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says the heavy hitters were lined up, Mel
Belli from San Francisco, Mark and I from
Wichita, and Ness Motley from South
Carolina. We were honored to be selected.
There was an entry fee. We 2ll had to come
up with $100,000 to argue the tobacco

documents and work on the case.

MR. MARK HUTTON : 100,000 times
65 firms. We told the industry we have a
war chest. You can take on one firm and

bankrupt that firm, but you are going to
have a run for your money when vou take on
65 law firms|, because each law firm brings
to the table multiple.lawyers. That was
really the first strong challenge to the
tobacco industry. We're talking about 1994.

REPRESENTATIVE WAGLE: I'm going
to want a copy of that article for the
record. We are developing a record here for
the tax committee.

MR. ANDY HUTTON: One reason I
have to bring this out, I have read Carla
Stovall's prepared statement and her
transcribed testimony, and she stated that

Mark and Andy Hutton are fine lawyers, but
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we didn't have experience 1n tobacco

litigation except for one case. That 1is
absolutely not true. A8 a matter of faect,
when I wrote to her in my first letter, I

had told her that we had already settled the
Liggett litdgation whieh gave xise teo all

the hot documents.

REPRESENTATIVE WAGLE: Do wyou

have a copy o©f that letter?

MR. ANDY HUTTON: Yeug . I'm kind
cf jumping ahead. How I goct involwved in the
Stovall litigation, I was asgked in January
of 1994 by -- I'm sorry, January of 1996,

you're correct, by Ron Motley who later
becomes the national counsel for Kansas to

come to New Orleans for a meeting among kevy

tobacce lawyers. We were consplring against
the industry. Here 1is a copy of the letter
Ron Motley sent to me on Januazry 5, '096

saying that we invite you to join this
tobacee litigatien greup Hdinvelwving key
lawyers presently involved in tobacco
litigation. So this was January of '96. I
went to New Orleans. And keeping 1in mind

New Orleans was the headquarters of our
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tobacco litigation team. Mark and I
financed -- we hired two individuals, a
lawyer and a paralegal, for four years in

New Orleans to do nothing but organize and
catalog tobacco documents.

MR. MARK HUTTON: And find hot
documents.

MR. ANDY HUTTON: Down there in
New Orleans, we had access to over 2,000,000
pages of documents and 1,200 depositions.

REPRESENTATIVE WAGLE: Was that
from Liggett, the settlement of Liggett?

MR. ANDY HUTTON : Both.
Settlement ofglhiggettyweand®prior litigation
work.

REPRESENTATIVE WAGLE: You had

access to documents.

MR. MARK HUTTON: Absolutely.

MR. ANDY HUTTON: I'll get to
Liggett later. Ron Motley invites me to New
Orleans on January 5 -- in January. So I
went, and in that meeting, Michael Moore,

the acting AG from Mississippi who filed the
first Medicaid reimbursement case gave a

-

presentation. I had a discussion with him

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063

2.35



10

1.1

1.2

14

15

16

17

1 8

19

20

21

22

23

24

25

34

in the bathroom that day at the Windsor
Court Hotel about being from Kansas, and I
told him I wish he would get Carla Stovall
to file a Medicaid reimbursement case 1in
Kansas. He said give her a call. Write her
a letter, encourage her. So I did that. So
I wrote a letter to Carla Stovall on March
14th, 1996 saying that I'm a practicing
lawyer from Wichita. And here is a copy.
I'll let yvou have all this. I'm a member of
the Castano team, and we have settled with
Liggett. We have access to the Liggett
documents. We would like Kansas to
participate mnsihe Medigdid reimbursement
litigation. We would like an opportunity to
be involved. I then got a phone call asking
Mark and I to come up and meet with her and
John Campbell. Mark and I went up on April

8th and met with John Campbell and Carla

Stovall.

REPRESENTATIVE WAGLE: What vyear
was this?

MR. ANDY HUTTON: I Ym E6rEy,
1396 . This was two vears after we were
deeply involved in Castano litigation. And
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we were handling several cases at that time.
But these were state class actions. I ity
important to remember at this time when we
talked to Carla Stovall, Ness Motley, Ron
Motley was also a member of Castano. There
is a document I've got, not only was Ron
Motley a member of Castano, he was on the
executive committee in May of 1996. The
reason I bring that up, because Carla has
mentioned in testimony that she didn't want
to hire us because we were involved with
Castano. Later, she hires Ron Motley. He's
part of Castano. Going back to this meeting
with Carla Stovall and John Campbell, they
asked us about some of our gualifications.
We told them. And during that interview,
Mark mentioned that he used to work for Stu
Entz when Mark was 1in law school as a law
clerk.

MR. MARK HUTTON: I went to
Washburn Law School. I was a law clerk for
Colmery, Letourneau - -

MR. ANDY HUTTON: Wilkinson- -

MR. MARK HUTTON: == and BEntz.

That firm broke up and went different
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directions. Stu did contract work and labor
work. I met him. I 1liked him. After I
became a lawyer in Wichita, Kansas, he
referred down some business toc us, some
serious, complex business. We knew he
thought well of us. He sent down some
business. I £told Carla that 1if vau want Lo
cheek me out, wcall Stu Entg. That might

have been the kiss of death.

MR. ANDY HUTTON: So Mark
mentioned he worked for Stu Entz knowing
that Stu had sent to us complex litigation.
We knew Carla had worked for Stu Entz at

that time.

REPRESENTATIVE WAGLE : I thimk
that document is available from post audit,

the notes on that conversation.

MR. ANDY HUTTON:  Yes.
REPRESENTATIVE WAGLE: okay .
MR. ANDY HUTTON : Ckay. We at

that initial meeting told Ms. Stovall that
we would totally finance the litigatiocn.
The State of Kansas bore no expense risk.
The next day, I got a tcall from John

Campbell saying Carla wants to hire you
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guys . Draw up a contract. So you'll sgsee
there's several correspondence we sent to
the AG's office back and ferth fine tuning
the contract. We suggested the contingent
fee would be 25 percent, and we based that
on other state attorney general litigation.
For example, Massachusetts and Minnesota had
a straight 25 percent contingency. Texas
had 15. There was some discussion in
correspondence and with John Campbell
regarding the language of the 25 percent.

He suggested: language like up to 25 percent,
and we suggested that's a little ambiguous
because up to 25 -percent qould mean .01
percent up to 25 percent. Under contract
law, I learned contractg are suppcsed to be
not ambiguous. Ambiguous contracts create
litigation.

MR. MARK HUTTON: Bearing in mind
too, we were proposing the 25 percent fee
contract knowing all along that a judge
would review the contract. That's always in
Llig Dadk 6F sixr mimd, thet mltimzktely we
have to, you know, justify our fee. And 1if

we get an astonishing result and 25 percent
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is way too much, we're either going to
voluntarily reduce our fee or the judge will

reduce your fee.

MR. ANDY HUTTON: Xig g . As a
matter of fact, we probably reduce our fee
in more than 50 percent of our cases. And

the reason you have a straight contingency
is because that has to apply to a situation
where yvou would file a lawsuilt, settle the

next day or go through ten years of

litigation, which we have. In some of our
caseg, we have to have tried ‘twice and put
up $500,000. So you start at 25 percent and
work down according.to the work done. For
example, I settled a case recently in
Nebraska where I took 44 depositions, spent

$300,000, and I reduced my fee because I

felt sorry for my client because she needs a

heart transplant. It's routine for us to
reduce our fee. The 25 percent was just the
mazx. Depending on the work done, we would

have reduced our fee as we do in most of our

cases.

So there was some letters and

correspondence going back and forth with
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John Campbell regarding the 25 percent. In
the meantime, there was language in the
contract to keep track of our time, so I
earefuwlly kept traeck of my rtime. I even

brought the time records that were created
in this situation. If you want to look at
the time records, here is the time records
that I kept when we had discussions with
Carla Stovall regarding the AG
representation. We do not maintain or

contend that we had a binding contract with

Carla Stovall. All she said is that you
guys -- wWe want you.guys. Just draw up a
contract, Jjust an oral commitment to hire
our firm. Based on that oral commitment, we

then started working on the Kansas case.
And you can see through my detailed time

records from April until August, we did a

lot of work on this case. My paralegal
added up the hours. 156 hours working on
the Kansas AG case. And what we did is some

of our friends were representing other
stateg like Tenas, Maryland. Sc we gave
them a call and said can we see vour

petition and your lawsuit papers. So we
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were looking at other state AG litigation at
that time.

You'll see in the time records that I
got a phone call from John Campbell on
August 8th. Now, I'll never forgot this
phone call, because he said, Andy, and he

was kind of troubled when he said this.

Andy, we'wve decided to hire other counsel in
this case. I said okay. He said we decided
tc hire Dickie Skruggs and Ron Motley. I

said to myself, that's fine. Those guys are
good lawyers. We have dealt with Ron Motley
since 1979. We have several cases with him.

As & matter ofifatt . Fewad8 on a plaintiffs
steering committee in the jaw implant
litigation in Minnesota with Ron Motley's
firm. I'm working with them on diet drug
litigation, asbestos litigation. I thought
Carla did a good job in hiring Mctley and
Skruggs. Then John Campbell said and we'll

be using Entz and Chanay as local counsel.

And I said to myself, Entz and Chanay. They
are construction labor lawyers. I said to
myself, that's your old law firm. You know,

it's kind of 1like hiring a chiropractor to
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dp delicate dardievascular surgery. I mean
I'm not offended she didn't hire us. There
are 10, 15 good law firms 1in Kansas she
could hawve hired. Maybe i1t won't matter,

Ness Motley and Dickie Skruggs will do most
of the work. And we had other tobacco
business going on. And we still do.

Then after that time, Carla Stovall

referred tobacco cases to us, indiwvidual
tobacco cases. She referred malpractice
cagseg to us, diet drug litigatien to us. So

I had no ax to grind against Carla Stovall.
She was referring cases to us. But then I
have read some of the testimony that she has
said, and it's: just not factually accurate.
For example, she talks about in her
testimony that the Huttons were involwved in
only one tobacco case, the Castano case.
That case was tried and lost. This 18 her
sworn testimony. Tried and lost, That is
just not true. The Castano case was never
trded. It was successfully settled out of
court. And then she has stated that she
didn't want to hire us because we were

involved in individual tobacco cases.
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Again, that 1is not true. We are involved in
class action cases, not individual cases.
As a matter of fact, her counsel Ron Motley

tried two 1individual cases.

MR. MARK HUTTON : And lost them.
MR. ANDY HUTTON: I have to give
him credit. He tried. He tried two

individual smoking cases during the time he
represented Kansas. Yet Miss Stovall said
in her testimony she didn't want to hire us
because we were involved in individual
cases. I guess; she didn*"™tgxrealize Ron

Motley, her counsel, was trying indiwvidual

cases.
MR. MARK HUTTON: I got to say

this. The one reason we weren't taking

individual cases, because the laws 1in Kansas

are so conservative because of tort reform,
we couldn't take them.

MR. ANDY HUTTON: And then Ms.
Stovall has stated the Hutton and Hutton --
I guess she's trying to imply we were
greedy, have never submitted to arbitration
over the fee. In fact, right now, we are

involved in an arbitration fee matter 1in a
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tobacco case, the same thing that happened
in Kansas.

MR. MARK HUTTON: Something else
that needs to be clarified is when we were
exchanging drafts with John Campbell, vou
know, John told us we were the only game in
town . Okav. We were the only law firm they
are doing business with. I think I read
somewhere there was a guestion me gra Tl ng
whether the up to versus the guaranteed
percentage was a deal breaker. It was never
presented to us that unless you agree to up
to, you don't have the contract. All we
were doing was tryvying to make the contract
less ambiguous. It was never presented take
it or leave it or it was a deal breaker.

MR. ANDY HUTTON: Yeah. And in
our proposed contract, we said we would
follow the model rules of ethical prccedure,
And we knew this was going to be the largest
tort case in Kansas history representing the

State of Kansas, and this would be highly

scrutinized by everybody. That's why I kept
hours. That's why we put that in the
contract, that we would follow the Kansas
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rules of ethical procedure in the case, and
the fees would be reviewed by the judge.

MR. MARK HUTTON: Yes, Mr.
Campbell said we are contingency fee lawyers

and do we zroutinely keep track of our hours.

We don't. Certain cases we do. You know
which cases you must. I was involwved in the
breast implant litigation. I did some work

for a federal judge that empocwered me to do

common work for a bunch of cases. I had to
keep track of my hours. I didn't like 1it,
but I did it. We are involved in Castano.
We keep track of hours. I knew 1f there was
ever a case to keep track of my hours, it
was goling to be the Kansas case, because we

had never represented a public entity, and I
knew there would be closgse gcrutiny, and
there should be. So 1if there ever was a
situation where a lawyer would keep track of
their hours, it would be in the
representation of a taxpayer entity, the
State of Kansas.

MR. ANDY HUTTON: And I want to
make the statement, and I hate to criticize

Entz and Chanay, because Mark and I took
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labor law from Stu Entz when we were in
i@l eige . They had referred cases to us in
the past. But I have reviewed the docket
sheet for the work they did on the Kansas AG
case. They didn't do anything. All they
did was respond to the aggressive attack by
big tobacco that's just the opposite. When
you take on big tobacco, you have to take
the attack. You have to be aggressive. .
brought examples of how we have taken the
attack against big tobacco in other cases
that we're handling. You file numerous
requests for admissions, numerous requests
for production of documents, numerous
Interrogatories. And there is even an
example how Mark has been trying to take the

deposition of all the CEO's of big tobacco.

They hate it. Well, in the Kansas AG
litigation, there was not one deposition
taken. I mean that's shocking. This 18 a

huge case not to take any depositions.
Likewise, there was just no attempted
discovery of the documents by Entz and
Chanay in the Kansas case. And Ms. Stovall

makes guite a case about how they brought
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the Liggett documents. I brocught the
Liggett documents. We had the Liggett
documents 1in 1997. They were so public,

part of them were in the Journal of the
American Medical Association and on the
Lrteraet .

MR. MARK HUTTON: In fact, I went
to, I think, Raleigh, North Carolina, and
big tobacco had some expert trying to
suggest that nicotine is not addictive. 1
took the Jourmnal of the American Medical
Association that published these Brannon,
Williamson (spelled phonetically) documents.
I used those on cross-examination of a
tobacco expert. And we had the Liggett
documents before this brew haw haw in
Shawnee County. What's shocking for me, if
you read the arbitraticon award, it says the
underlying case was stayed. Stayed means
put on hold. It means it was iced. I can't
believe anyone would want to represent the
State of Kansas and agree to a stay. That's
like filing a lawsuit and bailing ocut.

MR. ANDY HUTTON: Okav. And Ms.

Stovall says we didn't have any experience,
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and we didn't know what we were doing. I
just brought, for example, a couple of
items. I was asked to talk tcoc educate the
lawyers on the East Coast, in Florida on
tobacco litigation. Here 1is a seminar
brochure. I was invited by the Western
Trial Lawyers Association to educate them on
tobaeeo litdgation dpm 189%. I published an
article about tobacco litigation in the
Kansas Trial Lawyers Journal. More
importantly, in the Califernia Trdal Lawyers
Journal. We: were deeply involved in tobacco
litigation and still are.

MR,.. MARK HUTTON: I went to

Boston and spoke to an international group
of lawvers. There is some litigation going
on in foreign countries. They asked me to
come back and speak to a group of plaintiffs

lawyers about tobacco litigation.

MR. ANDY HUTTON: You may say so
what. How has Kansas been damaged? Well,
we'll tell vou. We can say with confidence

that the taxpayers of Kansas probably lost a
billion dollars because of the selection of

Carla Stovall in Entz and Chanay. It sounds
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great that Kansas got 1.6 tec 1.7 billion

dollars. They should have gotten more. As
a matter of fact, we even sent Miss Stovall
a letter telling her-- on November 18th

telling her to turn down the settlement.
I'll read that letter to you. Let's gee.
Where is that? I'm sorry. Ckay. During
the time there was this big national
settlement, it was coming out that Kansas
may get 1.6 billion. We wrote to her on
November 17th, 1928. I'll just read 1t to
you. "I read this morning in the Wichita
Eagle that you are leaning toward accepting
the latest settl ementwoffer made by the
tobsgceo industry. I am writing this letter
to you te reject the offer on behalf of
Kansas and to have Kansas opt out of the
settlement. I sincerely believe that by
rejecting the offer and opting out, industry
will further negotiate with the handful of
states that choose to stay the course and
continue with the litigation. Further
negotiations with those opted out states
will only lead Kansasgs to receiving a better

settlement. I know that 1s difficult for
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out-of-state counsel," that's Ness Motley
and Dickie Skruggs, "to advise yvou whether
or not to accept or reject the offer on
behalf of Kansas. Because out of state
counsel represents so many states and
because of the enormous magnitude of the
attorneys fees to be realized by out of
state counsel in the representation of so
many different states, it obviously creates
& €onfligt of dnterest for oubt-of-~statre
counsel to give you the honest and
independent legal advice. The absence of
any meaningful activity by out-of-state
counsel in the Kansas tobacco litigation
further evidences the conflict of interest
of the out-of-state counsel representing so
many different states. Obwrieusly;
out-of-state counsel has devoted its time
and attention to the representation of those
states with significantly larger populations
than Kansas. Kansas deserves better, and I
believe opting out of the settlement will be
an act of courage on your part and will put
substantially more money in the state

coffers.m Well, we sent the letter to Ms.
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funny thing, those states that opted

fought longer got a lot more mon
Kangas got $1.7 billion. That's
monevy. But I'1l1l tell you a comp

with comparable state population

OIS e .

ey . Yes,

a et ef
arable state
is

few hundred

Mississippi. Mississippi has a

thousand more people. Mississippi got

billion: Kansas got 1.7. Why? The

Mississippi case was pushed. It was

litigated. They had good Mississippi

counsel. That was not done in Kansas.
MR. MARK HUTTON: The

of the activity, lawyers working
taking depositions, putting the

into the tobacco companies, that
been done in Kansas. When lawye
you increase the wvalue of your c
settlement.

MR. ANDY HUTTON: And
brought other state examples 1ik
-- Texas got 17 billion. Probab
capita basis, maybe three to fou

Kansas got because the Texas cas

4 .1

same degree

hard,

fear of

God

should have

rs do that,

lient's

I have
e Texas
ly on a
r times

e was

litigated by good, tough Texas lawyers,

per

what

John
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O. Quinn (spelled phonetically) a friend of
ours. Maryland, Washington State, they got
a lot more money on a per capita basis than
Kansas because they had tough in-house state

lawyers that litigated the case.

MR. MARK HUTTON: We're not
faulting the out-of-state counsel. Thevy
were working wvery hard. Ness Motley, Dickie
Skruggs, they were involved in Texas. They
were pushing Texas, Florida, of course
Mississippi, their home state. They did a
nice job for those states. Qut-of-state
counsel was busy, busy elsewhere. We are
not faulting them. ‘There was no one home
here in Kansas. There was no one pushing

the Kansas case.

MR. ANDY HUTTON: That's why vyou
needed good, competent Kansas counsel. It
didn't have to be us. It could be a

consortium, Jerry Levy, Jerry Palmer,
Shamberg Johnson. A lot of good lawyers
working like a team. Louisiana lawyers,
they had a team of 11 Louisiana lawyers and
two out-of-state lawyers. They gokt a let ot

money because that case was litigated by
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tough lawyers. Any gquestions?

MR. MARK HUTTON: I think we

maybe said enough.

REPRESENTATIVE WAGLE: There 1is a
few guestions. Representative Campbell.

REPRESENTATIVE CAMPBELL: Thank
you. The most important question I have is

if I were to hire your firm, would I got
both of you to present --

MR. ANDY HUTTON: As a matter of

fact --

REPRESENTATIVE CAMPBELL: Is this
a tag team? It's pretty  effective.

MR. ANDY HUTTON: Let me tell vyou

something, being identical twins we fought

all our life. The last time we tried a case
together was 19 -- I'm sorry, 1983 because
of this very reason. Mark was
crogs-examining a doector. I said, Mark, be
more aggressive. IE'8 difEfdeult for us e
do things together in the courtroom. I'm
sorry.

REPRESENTATIVE CAMPBELL: Here's
my guestion. Would you have accepted this

case for in the languages the MRPC of 1.5
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only? Would you have accepted that case,
dnd do you feéel Iike £thatkt's @ fair eornbTantn
Hindesight ig 20/20. But based on the
contract --

MR. MARK HUTTON: If we knew the
end result. But 1if you don't know the end
result, we would have like Entz and Chanay,
they had up to and we had 25 percent.

REPRESENTATIVE CAMPBELL: Unless
maybe I have the wrong copy. It looks 1like
it's MRPC 1.5, period.

MR. MARK HUTTON: Would we have
accepted the contract.with no contingency?

REPRESENTATIVE CAMPBELL: That's
what it looks like.

REPRESENTATIVE WAGLE : We've got
a lot of contracts.

REPRESENTATIVE CAMPBELL: I know
we have a lot of contracts.

REPRESENTATIVE WAGLE : Is that
the Hutton or Entz and Motley?

REPRESENTATIVE CAMPBELL: Entz
and Chanay.

REPRESENTATIVE WAGLE : Theirs was

subject to the same ethical rules.
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REPRESENTATIVE CAMPBELL: But
vour contract, the one that was negotiated
started with the MRPC 1.5. Then it went up
to 25 percent gvontingency, and you were
negotiating or working on the up to. You
didn't like that vagueness. Their contract
was MRPC 1.5, period.

REPRESENTATIVE WAGLE: And up to
25 percent.

REPRESENTATIVE CAMPBELL: It

doesn't say that.

MR. MARK HUTTON: . It says up to.
MR. ANDY HUTTON: It says up to.
REPRESENTATIVE CAMPBELL: I've

got the wrong one.

MR. ANDY HUTTON: Had that
contract been presented to us and said this
i the way 1t's going to be, we would hawve

said ves.

REPRESENTATIVE CAMPBELL: Still
got a guestion. That's a fair --
MR. ANDY EUTTON: We were trying

to eliminate an ambiguity when you have up
&, As a matter of fact, the documents we

got from Stovall's office had copies of the
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contract from Massachusetts, Minnesota and
Texas, and their contracts are just like
ours. They just say a straight contingency

of, none of this up to ambiguity stuff.
REPRESENTATIVE CAMPBELL : Okavy .
I think you've answered my guestion. My

second guestion is you heard Representative

Sharp's guestion earlier. At this point in
time -- I'm asking the same guestion. At
this point in time, is there remedy if we

were strictly focusing on the fact --
strictly focusing  on the fact you feel like
the existingglaw firm.didn't:-earn the
dollars theyiare-gettingi* is! there remedy at
this point?

MR. MARK HUTTON: A remedy at this
point?

REPRESENTATIVE SHARP: CeElNsgriayg.

REPRESENTATIVE CAMPRBRELL:
Censoring and there can be a complaint
lodged to the local ethics committee. We've
both been on local ethics committee. They
will then do an investigation.

MR. MARK HUTTON: Jerry Levy

answered that guestion appropriately. I'ad
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like toc see their hours.

REPRESENTATIVE CAMPBELL: You'd
almost have to have that?

MR. MARK HUTTON: You do.

REPRESENTATIVE WAGLE: What about
the statements made before the arbitration
board down in Texag? Would that be critical
to determining the fees?

MR. ANDY HUTTON: Yes. That
greatly concerned me. I read the
arbitration opinion, and it sgaid by the
opinion that "after several Kansas law firms

turned down the case..!"

MR. MARX HUTTON: Refused to take
ik .

REPRESENTATIVE WAGLE: Wheo said
that?

MR. ANDY HUTTON: That was the
opinion by the arbitration committee. They
got the factual data from Carla Stovall. So

somehow someone told them, and 1t must have
been Ms. Stovall, that several Kansas law

firms turned down the cacse.

MR. MARK HUTTON: Refused to take

the case.
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MR. ANDY HUTTON: So we need two
items which is very important, her testimony
that she gave to the arbitration panel, and
No. 2, the written submission briefs,
information submitted by Entz and Chanay and
Motley and Skruggs to justify their fee.
There is written information that is
submitted.

MR. MARK HUTTON: Those two items
should be readily available if asked. I
mean I can't get them.

REPRESENTATIVE WAGLE: I did send
a letter yesterday,.and I asked John
Campbell if hercotld«delsd«Ner to us that
testimony. Yesterday Representative Powell
testified that big tobacco would consent to
the release of the testimony. So we have
sent out letters requesting - -

MR. MARK HUTTON: Reguesting the
Cranscript.

REPRESENTATIVE WAGLE: -- a
transcript.

MR. ANDY HUTTON: That statement
in there that several Kansas cases -- law
firms turned down the case, that is kind of
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consistent with what I heard on the radio.

I was driving one time. This is during the
campaign of Ms. Stovall. She was asked by
Nick Haynes, a state house reporter, like on
the Kansas Public Radio. He was
interviewing her. She said in response, why
did you hire your old law firm. She said no

Kansas lawyer would take this case.

Everyone turned it down. I had to beg my
old law firm. I heard that, and I was just
shocked. How could she say that? She knew

we wanted the case, because we were deeply
involved in tobacco litigation.

MR. MARK HUTTON: We've recovered
from all this. We've been pretty busy.

I've settled a thousand breast implant
cases. I'm not going to miss a meal or
anything. Philosophically, it would be nice
to represent the State of Kansas.

MR. ANDY HUTTON: The bottom line
is because of the lack of effective counsel
in Kansas, we probably -- the taxpayers
probably lost over a billion dollars.

MR. MARK HUTTON: Again, we'wve

got nothing te gain by being here. We'll be
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bashed and everything, but, you know, I
guess that's the reason I don't have much
hair. I'm thick skinned.

REPRESENTATIVE CAMPRELL: My
final gqguestion is I want to clarify another
poirnk . Prior to 1996 which is the meeting
you came up and that was the first meeting I
guess you said you had your first meeting

and introduced yourself.

MR. ANDY HUTTON: April 8th.
REPRESENTATIVE CAMPBELL: April
8t h . You had to introduce yourself to them.

Prior to thaf, “obvicgusly vouihad no

referrals from the attorney general.

MR:. ANDY HUTTON: That's correct.
REPRESENTATIVE CAMPBELL: LAfter
losing or not getting the contract, vou'vwve

gotten numerous referrals from the attorney
general.
MR. ANDY HUTTON: That's correct.
Attempted referrals. I turned down the
cases, but she told them to give us a call.
MR. MARK HUTTON: We get
criticized because we won't take someone's

cases. Medical malpractice, we take one of
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because we're not taking =someone's case.

REPRESENTATIVE WAGLE: We have
lot of guestions. Representative Ray.
REPRESENTATIVE RAY: Thank vyou.

Is there a process that at the time this
contract was awarded to be Entz and Chanay

that vou could have used? You obviously

really objected tcoc it and felt it was wrong.

60

Is there no process you could have lodged a

complaint at that time?

MR. MARK HUTTON: That's a good
guestion. Let me answer that. We didn't
get the business. I was disappointed. T

told my brother, let's take the high road
and not say anything. We'll just march
forward and work on other cases. I'm mek
sure 1f there was any way for us to try to
enforce the contract or anything like that
We're busy. We decided to take the high

road and move on to something else.

MR. ANDY HUTTON: As a2 matter of

fact, when I gcoct the phone call from John

Campbell, I wrote her a letter saying-- this

is August 7th. This i8~-- 1n talking with
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John Campbell this morning and understand
you have selected someone else to represent
the State of Kansas 1in the cigarette
litigation. Of course, we are disappointed,
but we will be working on other cigarette
litigation as well. We wholeheartedly
support your cause in this matter, and 1f we
can ever be of any help in the future,
please feel free to give us a call.
Incidentally, we will be also involved in
some smokeless tobacco class action out of
state, which was Louisiana, which seems to
be very promising litigation.
Unfortunately, the children seem to be the
primary targets of the smokeless tobacco
advertisements.

REPRESENTATIVE RAY: You
obviously don't support her decision now.
When did you change from supporting to not
supporting

MR. MARX HUTTON: That's a good
guestion. I heard on the radio no one else
wanted this, and she had to beg her old law
£iFm . I said to myself, wow. How can

someone say that. And then I was reading in
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the newspaper, I guess the reporters had
maybe asked her some tough questions. I was
reading in the newspaper how we had a
conflict and we're going to charge too much.
What else? We kept hearing this. And then
reporters would call us. And then I'm not
gsure 1t was somebody on the committee had
asked that we come and testify. Susan Wagle
or someone had asked that we testify. This

is not like a light bulb that turned on and

oaff.

MR. ANDY HUTTON: You' re asking =
good guestion. When did we make the
decision she hired the wrong law firm. The

day I got a phone call from John Campbell
when they decided to hire Entz and Chanay,
that day.

MR. MARK HUTTON: It that's your
gquestion, that's --

REPRESENTATIVE RAY: I was going
by the letter you read.

MR. ANDY HUTTON: We support the
litigation, the fact AGs took on big
tobacco. We supported that litigation, the

concept of the litigation, not her selection
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of local counsel.

MR. MARK HUTTON: Yeah. We
thought 1t was important to put pressure on
the tobacco industry from every direction
possible.

REPRESENTATIVE RAY: I have just
one more. Have you experienced over the
vears other oral agreements that fell
through before you had a contract?

MR. MARK HUTTON: Well,
ethically, you're encouraged -- you're

supposed to have a written contract.

MRis AND¥..HUTTON : You're asking
whether we ever faced a situation before. I
can't recall there was a situation where a

client said you're hired and they didn't
sdign the wentractht. I can't recall.

REPRESENTATIVE RAY: That's why
you feel comfortable in putting in all these
hours.

MR. ANDY HUTTON: We were fine
tuning the gsntract. We knew 1t was with
the State of Kansas that maybe had to have
some special stuff.

MR. MARK HUTTON: When John
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Campbell said we were the only game in town.

MR. ANDY HUTTON: John sent me
some stuff from the state, a form contract.
REPRESENTATIVE RAY: Thank you.

REPRESENTATIVE WAGLE:
Repregentative Aurand.

REPRESENTATIVE AURAND: Thank
yvyou, Madam Chairman. I was wondering on the
time sheets you kept, were you doing the 156
hours, was some of that going on in the last
week of June and early July.

MR. ANDY HUTTON: Oh, vyeah.

I'11 --

MR. MARK HUTTON: He'lre hot geing
to submit that bill.

MR. ANDY HUTTON: No.

REPRESENTATIVE AURAND: I'm
looking out for the taxpayers.

MR. ANDY HUTTON: The time
records go from when I first wrote my letter
to Ms. Stovall until --

REPRESENTATIVE AURAND: A number
of things in July then.

MR. ANDY HUTTCN: Ch, ves, veah,

July, vyes.

|
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REPRESENTATIVE AURAND: Have vyou
ceen we had I guess the crawdad memoc where
the attorney general wrote - -

MR. MARK HUTTON: I heard about
it.

MR. ANDY HUTTON: I heard about
it in the newspaper.

REPRESENTATIVE AURAND: It was
dated I believe the 26th of June of when
they had decided to crawdad out of the

agreement with vyou.

MR. MARK HUTTON: Yeah.
MR:.. ANDY HUTTON: Yeah.
REPRESENTATIVE AURAND: Lt eonly

me that strikes completely strange it took

five or six weeks -- are crawdads that slow?
MR. ANDY HUTTON: I was kind - -
MR. MARKX HUTTON: That's a good

guestion.

MR. ANDY HUTTON: That was a good
o F o o i I was surprised, too.

REPRESENTATIVE AURAND: June 28th
is what we have that happened. You were at

least under the impression there is enough

of an agreement there you continued to work
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in July.

MR. ANDY HUTTON: We had an oral
commitment. You'll see the time records.
Ch, ves. Lm ==

REPRESENTATIVE AURAND: That's

the part that strikes me the oddest about

the failure to inform you.

MR. ANDY HUTTON: And then
speaking of time records.

REPRESENTATIVE AURAND: One guick
thing, did you ask John Campbell in that
conversation you had in August when the

decision had been made?

MR. ANDY HUTTON: No. I was
shocked. I was speechless when he said
about Entz and Chanavy. But speaking of time

records, Miss Stovall testified under oath
that Ness Motley had no mechanism by which
they could keep time records. THat ds8 Just
not true. And here 1is an example. Mark was
a member of a 15-member steering committee
to handle all the Norplant litigation in
America along with Ness Motley. In doing
that, the federal judge from Corpus

Christi =-
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MR. MARK HUTTON: Beaumont.

MR. ANDY HUTTON: -- beaumont,
Texas, reguired all PSC's to keep time
records. Here is the protocol with Ness

Motley and Hutton and Hutton by which they
had to keep time records in the Norplant
litdgatien. So for her to say Ness Motley
had no mechanism just doesn't make sense
when we've seen time records with that same
firm in other cases.

MR, MARK HUTTON: I'm sure they
don't like to keep them.

MR. ANDY HUTTON: When vou have
to, you have to.

MR. MARK HUTTON: When you have
to, you have to if you want paid.

MR. ANDY HUTTON: Yeah.

REPRESENTATIVE WAGLE:
Representative Gregory.

REPRESENTATIVE GREGORY: Thank
you, Madam Chairman. You read the testimony
that the Attorney General Stovall gave here
the other day in how she phrased the deal
she made with Entz and Chanay, the verbal

agreement that she originally called them up
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and asked them 1if they wanted to accept. My
guestion ie this. If you had been called in

that same mode and offered the same exact

deal, would vyvou gentlemen have taken that?
MR. ANDY HUTTON: Yes.
MRE. MARK HUTTON: Oh, sure.
MR. ANDY HUTTON: OCh, vyeah. And

speaking of that, I saw the contract that
Entz and Chanay and Ness Motley and Dickie
Skruggs signed with the State of Kansas. It
said that local counsel, Stu Entz, did not
have to finance litigation. What 1is so
surprising is the KBA ad that she sent out
after the case had settled said and here's
the &sd, nobdigeftce oivil litigeaters. T T g
litigation is complex and may reguire large
expenditure of time and money. Expenses
will need to be advanced by counsel. Why
did she say this in an advertisement, vet
she had signed a contract with Entz and
Chanay that they did not have to finance
latdgation.

MR. MARK HUTTON: That would

scare lawyers off.

MR. ANDY HUTTON: This was done
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teo dete¥y lavwyers te apply fer this Job.
Here's copies.

REPRESENTATIVE WAGLE: We're
going to get ccopies of everything, right?

MR. ANDY HUTTON: Yes.

REPRESENTATIVE WAGLE:
Representative Vickery.

REPRESENTATIVE VICKERY: Were vyou
gffered a contrmaet that yow could have
accepted?

MR. ANDY HUTTON: Yed The
contract that we were going back and forth,
we would have signed dab We were just fine
tuning the details of it. That's the reason
we were still working con the Kansas case at
that time, because the contract they had
proposed did not deter us. We just wanted
te take atiy ambiguity eut of the econtrace.

MR. MARK HUTTON: It was never
presented to us on a take i1t or leave it
basis. I keep saying this, but John said
you were the only game in town.

MR. ANDY HUTTON : We would have
worked on the same contract that was signed

by Entz and Chanay.
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REPRESENTATIVE VICKERY: I guess
are you proponents of this bill?

MR. MARX HUTTON: This is where
you may get a different answer. I don't
know what to savy.

MR. ANDY HUTTON: From what I
hear of the bill, I'm for 1it.

REPRESENTATIVE WAGLE: Do vou
feel Entz and Chanay received a windfall
profit at $27,000,000°7

MR. ANDY HUTTON: Yea, ves.

MR. MARK HUTTON: Absolutely.

REPRESENTATIVE VICKERY: You
mentioned Mississippi. I understcod they
were one of the first four states to enterx

into the lawsuit.

MR. MARK HUTTON: Yes.
MR. ANDY HUTTON : Yes.
REPRESENTATIVE VICKERY: Would

that be maybe a reason that they received so

much more than we did?

MR. MARK HUTTON: That was one
factor. Kansas was one of the early states.
There was multiple factors. One factor when

in the time line did you enter the
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litigatdion. More importantly how far the
case was advanced, how far the case was
pushed. Did you advance the litigation
ball? Were your actions responsible for
bringing tebacece te the negotiating table.
And these Liggett documents that she
keeps --

MR. ANDY HUTTON: Keeps bragging
about, they were on the Internet. The only
issue that Judge Jackson ruled upon is to
whether or not those documents would be
admissible in Kansas because of the
so-called joint prosecution privilege
defense.

REPRESENTATIVE WAGLE: She called
it the joint defense argument.

MR. ANDY HUTTON: Okavy. The
bottom line is the judge just said the only

privileges in Kansas are set forth by

statute. That 1is not listed in the statute.

Therefore, that won't apply. The documents

(iR o It was a very simple ruling.
REPRESENTATIVE WAGLE: Did that

break the case?

MR. ANDY HUTTON: No.
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REPRESENTATIVE WAGLE : When Judge
Jackson said -- when he ruled on the joint
defense, did that make the naticnal case

come tumbling dcocwn?

MR. ANDY HUTTON: The reason it
didn't, that was a state-by-state issue as
to whether or not this privilege would
apply. Had only application in Kansas, not
ocn a nationwide basis.

MR. MARK HUTTON: What helped is
when the CEO for Liggett, his name was Labo
-- Liggett, when he was willing to testify
for the plaintiffs.

MR .&ANDY HUTTON: Yeah.

MR. MARK HUTTON: When you have a
manufacturer of tobacco cigarettes turn on
their co-conspiratocrs, then you're in
trouble.

MR. ANDY HUTTON: Yeah. In my
initial letter po Mg. Stovall, we told Lher
we had settled the Liggett case. We had all
the documents.

REPRESENTATIVE VICKERY: How long
was Mississippi in the suit before we

entered?
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MR. ANDY HUTTON: I don't know.
I counld find esut. But there were other
states like Wisconsin and Washington that
got a premium, a lot more money on a per
capita basis than Kansas because they had
tougher lawyers who fought the settlement
agreement.

MR. MARK HUTTON: That came in
after Kansas.

REPRESENTATIVE VICKERY: After
did.

MR. MARK HUTTON: I know who th
lawyers are in Wisconsin, they are wondertf
lawyers. Bob Haybuéh (spelled

phoneticallyis.

MR. ANDY HUTTON: He feoight £for
Wisconsin. He held out. He got a lot mor
money.

MR. MARK HUTTON: They didn't
want to face him in the court. They had t

get the checkbook out and write more 0s to
him.

REPRESENTATIVE WAGLE:
Representative Osborne.

REPRESENTATIVE OSBORNE: Thank

73
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you. I agree with Representative Campbell.
This tag team presentation 1s impressive.

REPRESENTATIVE CAMPBELL: I

didn't use the word i1mpressive.

REPRESENTATIVE OSBORNE: I'11
gualify.

REPRESENTATIVE CAMPBELL: I said
effective.

MR. ANDY HUTTON: I feel wyou're
being nice to me. I feel we are not doing a

very good job.

REPRESENTATIVE OSBORNE: Mark,
vyou've indicated several times the only game

in tewn.

MR. MARK HUTTON: Yes.

REPRESENTATIVE OSBORNE: Andrew,
would vou make that statement, also?

MR. ANDY HUTTON: That wasg the
words of John Campbell. He told us we were,
gquote, the only game 1n town.

REPRESENTATIVE OSBORNE: Was that
a day or so after you had an interview? You

mentioned early on yvou had an interview with
the attorney general. What date was that

again?

APPINO & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063



10

Al

12

13

14

15

16

1, 7

18

e

21

21

22

Z 3

24

25b

45

MR. ANDY HUTTON: I'm scrry. The
interview was April the 8th. We got a phone
call 1like the next day. The time records

reflect several phone calls to John
Campbell. It was during one of those phone
calls I think maybe in early June when he
said you guys are the only game in town.
Another point Ms. Stovall testified to, we
didn't want to work with Ness Motley or any
cther law firms. My letter dated 4/10/96

said we welcome the assistance of any other

law firm. And in our proposed contract, we
gaid we anticipate. .other law: firms joining
us in this litdigation: We had no problems

working with anybody.
REPRESENTATIVE OSBORNE: Okavy.
MR. ANDY HUTTON: We do that on
kind of a routine basis on big, complex

latcigation,

MR. MARK HUTTON: I've got a
tobacco case going on in Texas, and I'm
working with six other law firms. So we're

used to particularly when you take on big
tobacco, you've got to have a consortium of

lawyers.
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REPRESENTATIVE OSBORNE: Okay .
Now, April 8th and soon after that -- or in

June, you said you were informed by John
Campbell wvcocu were the c¢only game in town.

MR. ANDY HUTTON: Yeig .,

REPRESENTATIVE COSBORNE: And I'm
pleased we are going to get copies of this
time sheet situation, but would you point
out roughly the date that wasg indicated?
Then I would like -- I'd like to see the
numbers of contacts that you had from that
date.

MR. ANDY HUTTON: You'll see that
in here.

REPRESENTATIVE OSBORNE: All the
way to the August date?

MR. ANDY HUTTON: I have the

letters sent to us and back to them, and TC

stands for telephone call. It's all in
here.

REPRESENTATIVE OSBORNE: We '1l1
get the state examples of settlements -- of

the states that settled early on and then

the states and the amounts afterwards. Ixs

that correct?
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MR. ANDY HUTTON: I'll give vyou
examples. I jJust did this yesterday quickly
what other states got. I T&el like they gst

a lot more because they had tough
lLitdigaters .,

REPRESENTATIVE OSBORNE: Make
sure that we get -- every one of us.

MR. MARK HUTTON: You'wve got to
give it to somebody.

REPRESENTATIVE WAGLE: We'll

Xerpox At @and pass 1t oUut.

MR. ANDY HUTTON: There's two
gtates I didm@E't. leockiip- Wisconsin and
Washington State- Wessemami®=find that out.

REPRESENTATIVE OSBORNE: I want a

good, clear idea of the amount of
communication that occurred between this
April 8th date all the way to the August 7th
date where you got the --

MR. ANDY HUTTON: It's all right
here.

REPRESENTATIVE OSBORNE: Got the
information from John Campbell.

MR. MARK HUTTON: It may be hard

to believe, conversations with John Campbell
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was not a tag team.

MR. ANDY HUTTON: It was mainly

MR. MARK HUTTON: It waeg mainly
Andy.

REPRESENTATIVE WAGLE:
Representative Wilk.

REPRESENTATIVE WILK: In
fairness, I ask Representative Aurand to
join me in the guestioning here since there
are two of vyou.

MR. ANDY HUTTON: I want tc know
which one of us has more hair.

REPRESENTATIVE WILK: I weocn't
speak to that. I don't have anvy. You
mentioned John Campbell called you on August
8th.

MR. ANDY HUTTON: Yes.

REPRESENTATIVE WILK: Your letter

is dated August 7th.

MR. ANDY HUTTON: I misspcocke. I
said that before I looked -- ves.
REPRESENTATIVE WILK: He called

you on August 7th.

MR. ANDY HUTTON: Yes.
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REPRESENTATIVE WILK: You stated
you started working in April and through
August on the case. I'm a little confused
in regard to the work you've done, because
you've done work for the Castillo case?

MR. ANDY HUTTON: Castano.

REPRESENTATIVE WILK: Were vou
working for the state or working for Castano

or kind of one and the same.

MR. ANDY HUTTON: Very good
gquestion. They were detailed, separated
time sheetsgs. These are =- this is the time

records only for the Kansas AG.

REPRESENTATIVE WILK: I'"m not
interested in the time sheets. I'm
interested in the legal work.

MR. ANDY HUTTON: Yes. At the
same time I was doing some legal work on
behalf of the Castano cases and doing this
investigation on behalf of Kansas.

MR. MARK HUTTON: You have to
understand by docing one, it benefits the
other.

REPRESENTATIVE WILK: You can see

where I'm going. The work -- it's not like

APPINC & BIGGS REPORTING SERVICE, INC.
2955 SW WANAMAKER DR, TOPEKA, KS 66614
(785) 273 3063

51



10

11

12

13

14

15

16

1. 27

18

18

20

2,

2.2

23

24

25

80
you were working from April to August
thinking you had a contract with the state
and it was just totally wasted. You had
some other things going on an.

MRE. ANDY HUTTON: Exactly. I was
working on other tobaggego litigatilon: These
time records only reflect the work on the

Kansas AG anticipated litigation.

MR. MARK HUTTON: We made no
claim, make sure - -
MR. ANDY HUTTON: We're not

making any claim for a portion of the fee in
this case or anything.

REPRESENTATIVE WILK: Okavy.
We've heard some talk about it being a

products liability versus Medicaid

reimbursement case. Which is 1it?
MR. MARK HUTTON: Let me explain.
MR. ANDY HUTTON: I saw this in

the testimony.

MR. MARK HUTTON: Start with the
basics. This 1s a civil case, not a
eriminal case . Okay. Then you go down the
ladder here. It's a civil case that's a
tort case, a tort as opposed to a contract
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case, a tort case as opposed to a domestic
relations case. It's a tort case. Once vyou
have a tort case, is it a medical negligence
case, 1s 1t a slip and fall case or a
products liability case? This was a
products liability case involving a product,
a product that caused disease. I have read
comments this is not a products liability
case. This was a Medicaid reimbursement
subrogation case. Medicaid subrogation,
Medicaid reimbursement, those are the
damages. The products._.liability gets you
to.

REPRESENTATIVE WILK: We
established din your view it's a product

liability case.

MR. ANDY HUTTON: Yes.

MR. MARK HUTTON: It ag.

MR. ANDY HUTTON: One of theories
of recovery is Medicaid reimbursement, but

there were other theories of recovery

sounding in products liability. This was a

dangerous and defective product.
REPRESENTATIVE WILK: OCkavy. Is

it not typical in a products liability case
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if you take something to court, certainly
this big, why would the product remain on
the market today in basicelly the same form
today that it was before the case was
settled? I thought in a products liability
case, you used an example of the successful
case where vyvou actually had the product
completely removed from the product -- from
the marketplace. I guess making the
distinction if this was a products liability
case, I would think cigarettes wculd be off
the market.

MR. MARK HUTTON: Unfortunately,
even when we are successful in other
products liability cases, 1t remains on the
market.

REPRESENTATIVE WILK: Docesn't it
get altered?

MR. MARK HUTTON: You hope.
Sometimes the warnings get better.

REPRESENTATIVE WILK: In my mind,
that's the reason why I thought this was

more about a medical reimbursement more than

products liability.

MR. MARK HUTTON : No. This is
|
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products liability based upon many theories
0of recovery, including Medicaid
reimbursement, and the Medicaid expenditures
was the element of damage which is how much
Medicaid money was attributed to smoking
health care related costs. That 1is a
computation that is done precbably by SRS or

whoever 1is responsible for that.

MR. ANDY HUTTON: You're asking a
good gquestion. In my letter dated April
10th, '96 to Ms. Stovall, I told her of

different statutory violations, different
causes of action that Kansas could have
proceeded against big tobacco.
REPRESENTATIVE WILK: My last
question, Madam Chair, on the joint defense,
as I recall, I don't recall the General
claiming the Liggett documents were
confidential and they opened them up . I
thought she said Entz and Chanay threugh
making the joint defense argument, making
that successful then caused other documents
to be accessible in other states. And I
believe that the national counsel, there's

some record that says that decision was
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I'd like to hear your opinion.
MR. ANDY HUTTON: The national

counsel 1is supporting a colleague, Entz and

Chanavy. They are trying to help justify
this large fee for Entz and Chanay. These
documents were out there. We had them in
1997. The only 1issue - -

REPRESENTATIVE WILK: I didn't
hear the argument those were sealed. I

heard they were used in part of the joint
defense strategy that made other documents
become available.

,MR' MARK HUTTON: There wasn't a
relationship between that court's ruling and
additional documents becoming available.

MR. ANDY HUTTON: No, no.

MR. MARK HUTTON: They were out
in the public domain and whether they were

admissible in Kansas.

REPRESENTATIVE WILK: Thank vyou.

REPRESENTATIVE WAGLE: We have a
number of guestions. I'm not sure what we
want to do. We have to give the room over
to the senators. If Mark and Andy and Jerry

1
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would be here, would you want to adjourn

until noon and get back together after the

house adjourns? Do you have more
questions. I've got three people here. I'm
running cut of time. Do you want to meet
again? Jenkins is guick.

REPRESENTATIVE SHARP: I'"ll ask

after we adjourn.

REPRESENTATIVE WAGLE: We'll be
guieck. Represgsentative Jenkins.

REPRESENTATIVE JENKINS: Thank
YOu . You 1indicated in a™letter to the

General thatifyoen didnlt-—wamt“her to settle,
that we should take it to  court.

MR. ANDY HUTTON: Yes.

REPRESENTATIVE JENKINS: You
indicated you have a lot of tobacco
experience. So I was just curious how much
money have you guys won going -- taking
tobacco cases to court.

MR. ANDY HUTTON: Well,
unfortunately, those are under confidential
ocrders that we can't disclose that amount.

REPRESENTATIVE JENKINS: How many

cases have you won?
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MR. ANDY HUTTON: Won myself

through Castano?

REPRESENTATIVE JENKINS: Out of
all the tobacco histcocry you'wve done, and it
would be two casesgs tThat yvou won?

MR. MARK HUTTON: Successfully

resoclved.

REPRESENTATIVE JENKINS: How many

have gone to court and won?

MR. ANDY HUTTON: AETO;

MR. MARK HUTTON: In tobacco.

MR. ANDY HUTTON: Zero. We have
not had a case gone..to-tr¥ialiyet. There's

been two successful out of court

settlements.

MR. MARK HUTTON: And we've been
told not to talk about those. I wigh we
could tell yvou more, but they are

confidentiail.

REPRESENTATIVE WAGLE:
Representative Long.

REPRESENTATIVE LONG: Thank vyou.
I don't know 1if mine is a guestion or
statement. I notice you guys keep pretty

detailed documentation of everything you do.
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Is that pretty typical?

MR. ANDY HUTTON: Yes. But, vou
know, what also surprises me, is when I sent
a letter to Ms. Stovall and John Campbell, I
sent them a faxed copy and by regular mail.
They would have two copies of everything.
When I review the documents that Ms. Stovall
produced, she had maybe one-fourth of the
correspondence. She maintained she lost
them. I sent two copies of everything.

REPRESENTATIVE LONG: Do you feel
that 18 impostants or igsthagtistrategy for
shredding documents. has a good purpose
because they said théy deifdn ' want it to
fall in the wrdng hands or something.

MR. MARK HUTTON: I'm going to
answer that guestion. What she did or did
not do, we better not speculate.

MR. ANDY HUTTON: Yeah. Most
people - -

MR. MARK HUTTON: Don't speculate
what happened here.

MR. ANDY HUTTON: Do most people
-- I mean most lawyers keep track of letters

sent from other lawyers.
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REPRESENTATIVE LONG: In a case

as important as the tobacco case, you would
see that keeping track of all of the paper

would be pretty crucial.

MR. MARK HUTTON: That, it's
pretty routine. We could have a small car
wreck, and we keep track of everything
because we may be sued. A client may not be
happy with the result. They have the right
to review the file. Clients -- these are
client papers. We're obligated to keep

custody and control of them, but the clients

have the right to read ouUur papers.

REPRESENTATIVE LONG: It sounds
like you're very busy, too. You handle a
lot of different cases. Do ycu have a lot

of staff in yvour office?

REPRESENTATIVE WAGLE: We have to
adjourn. We have to give the room to
somebody else. You're closcse friends of

Gerry Michaud?

MR. MARKXK HUTTON: Yeg.

REPRESENTATIVE WAGLE: He lives
n my @dstrieE. He holds fund-raisers
against me every other vear. I imagine vyou
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attend those for my opponent.
MR. ANDY HUTTON: Who is your
opponents?
REPRESENTATIVE WAGLE: I have had

a number of opponents over the years.
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STATE OF KANSAS
sSSs .

COUNTY OF SHAWNEE

I, Sandra S. Biggs, a Certified
Shorthand Reporter, commissioned as such by
the Supreme Court of the State of Kansas,
and authorized to take depositions and
administer oaths within said State pursuant
ey K.8.A. 80-228, ecertdify that the foregeirg
was reported by stenographic means, which
matter was held on the date, and the time
and place set wut on the title pPpayge hereotf
and that the foregoing constitutes a true
and accurate transcript of the same.

I further certify that I am not related

to any of the parties, nor am I an employee
of or related to any of the attorneys
representing the parties, and I have no
financial interest in the outcoeme of this
matter.

Given under my hand and seal this
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