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MINUTES OF THE HOUSE COMMITTEE ON UTILITIES.

The meeting was called to order by Chairman Carl D. Holmes at 9:12 a.m. on January 27, 2000 in Room 522-
S of the Capitol.

All members were present.

Committee staff present: Lynne Holt, Legislative Research Department
Mary Torrence, Revisor of Statutes
Jo Cook, Committee Secretary

Conferees appearing before the committee: Jay Allbaugh, Multimedia Cablevision
Martha Neu Smith, Kansas Manufactured Housing Assn.
Karen France, Kansas Association of Realtors
Robert Hanson, Weigand-Omega Management, Inc.
Tony Catanese, Key Management Company
Eric Sartorius, Johnson County Board of Realtors

Others attending: See Attached Guest List

SB 54 Tenant access to television service.

Chairman Holmes welcomed Jay Allbaugh, who testified in support of SB 54 on behalf of the Kansas Cable
Telecommunications Association and Multimedia Cablevision (Attachment 1). Mr. Allbaugh stated that the
bill allows the cable company to deliver service to residents when such service is requested by either the
landlord or the resident free from any access fee or profit sharing and deliverable under the terms of the
franchise agreement.

Mr. John Federico, also on behalf of the Kansas Cable Telecommunications Association, provided written
testimony as a proponent of SB 54 (Attachment 2).

Mr. Allbaugh responded to questions from Rep. Alldritt, Rep. Loyd, Rep. Vining and Rep. Myers.

Kansas Manufactured Housing Association Executive Director, Martha Neu Smith, presented testimony in
opposition to SB 54 (Attachment 3). She stated that the most compelling reason for this was a 1982 US
Supreme Court decision which stated that landlords could not restrict cable television access to tenants and
could receive compensation for that access. Their second reason for opposition is that they feel this issue will
be determined at the federal level. Thirdly, they question if there is evidence that substantiates a problem.

Karen France, Director of Governmental Affairs for the Kansas Association of Realtors, testified next as an
opponent of SB 54 (Attachment 4). She stated that the first reason is that the legislation is unconstitutional
and constitutes a taking of private property without compensation. She provided a copy ofthe Supreme Court
decision know as the Loretto case (Attachment 5). She also explained that the bill should be rejected because
the state should not be in the business of allowing tenants to force property owners to alter their contractual
lease agreement in the name of consumer choice.

Appearing as the next opponent to SB 54 was Robert Hanson, President of Weigand-Omega Management,
Inc. Mr. Hanson explained he felt the current provisions in the Landlord Tenant Law adequately cover what
is included in SB 54. He addressed the issue of easements and access agreements and included with his
testimony (Attachment 6) a copy of an Easement Access Compensation Agreement and two letters from a law
firm about mandatory building access.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON UTILITIES in Room 522-S at 9:12 a.m. on January 27,
2000.

Mr. Tony Catanese, Vice-President of Key Management Company, presented testimony in opposition to SB
54 (Attachment 7). Mr. Catanese expressed his belief that this bill was inappropriate and probably
unconstitutional. He believes that some special interests wish to take away the rights of property owners for
their own benefit and that any forced access would take away constitutionally protected rights of property
OWNers.

Johnson County Board of Realtors Governmental Affairs Director Eric Sartorius appeared next as an opponent
to SB 54 (Attachment 8). Mr. Sartorius explained that they believe this bill tramples on private property
rights, it will stifle competition and limit choice, and it is a policy in search of a problem.

Written testimony from William J. Burhop, Executive Director of the Independent Cable &
Telecommunications Association in opposition to SB 54 (Attachment 9) was provided to the committee.

Conferees appearing as opponents to SB 54 responded to questions from Rep. Holmes, Rep. O’Brien, Rep.
Loyd, Rep. Sloan and Rep. Krehbiel.

Chairman Holmes reminded the committee that the joint Education and Utilities Sub-committee on KAN-ED
would be meeting on Monday, January 31 in Room 313-S at 9:00 a.m.

The meeting was adjourned at 10:56 a.m.

The next Utilities Committee meeting will be Tuesday, February 1, 2000 at 9:00 a.m.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 2
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Testimony In Support of SB 54
Presented By Jay Allbaugh; Multimedia Cablevision
On Behalf Of The Kansas Cable Telecommunications Association
House Utilities Committee

January 27, 2000

Chairman Holmes and members of the House Utilities Committee, my name
is Jay Allbaugh and | appear before you today on behalf of the Kansas Cable
Telecommunications Association and Multimedia Cablevision, a communications
company serving multichannel video programming to over 90 rural and urban
communities throughout Kansas.

| stand in support of SB 54, a bill we introduced last year to rectify a problem
that has only grown in severity since the bill was debated during the 1999 legislative
session. By way of background, the bill was introduced in the Senate Commerce
Committee and eventually assigned to a subcommittee for further debate. In an
effort to address each and every concern of the opponents to SB 54, we negotiated 4
different drafts of the bill before it was eventually passed out of Committee and then
by the full Senate by a vote of 34-4.

A summary of the issue is as follows: Cable television providers have
franchise agreements with cities and towns across Kansas that require, when
requested, that cable service be provided to residents living within the boundaries of
that city or town. Often times, a cable service provider is completely denied access
to a multiple dwelling unit (apartment complex) or is asked to pay a “door charge or
fee” and/or forced into a “revenue sharing” arrangement with the landlord of the
apartment complex merely for trying to fulfill its’ obligation under the terms of the
franchise agreement with the city!

SB 54 simply allows the cable company to deliver service to those residents
when such service is requested by either the landlord or the resident free from any
access fee or profit sharing, and only when specifically requested, and only if the
service is delivered under the terms of the franchise agreement.

| mentioned earlier that attempts were made to appease the concems of the
Kansas Realtors Association and the Kansas Manufactured Housing Association.
As part of that effort, language was added to SB 54 that:

1. Protects the financial interests of landlords who have installed private
satellite or cable video programming systems (satellite dishes, etc.)

HOUSE UTILITIES
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2. Protects existing contracts between landlords and providers of television
services

3. Protects the landlord by requiring that either the resident or the provider of
television programming bear the cost of the installation.

4. Protects the landlord by requiring that either the resident or the provider of
television programming bear the cost of any damage to the property.

5. Does not limit in any way the landlords' right to enter into exclusive
agreements, to enter into “bulk-rate” agreements, or engage in revenue
sharing with individual providers of television services.

In short, this is as much a bill about "consumer choice,” the right of the
consumer to select the television service provider of their choosing as it is about
allowing a television service provider the opportunity to fulfill its contractual
obligations without being held hostage at the door by the landlord.

“Consumer choice” is at the foundation of each and every argument we put
forth in support of SB 54. The current practice of denying access or forcing revenue
sharing is an economic barrier to providers that are patently unfair to residents.
Unfair, because often times the individuals or families that occupy apartments do not
enjoy the luxury of having numerous housing options available to them, and by the
actions of the landlord, is denied access to local news, weather alerts, school
closings, emergency alert signals, efc..

Further, tenants who are denied a choice in their video services because the
landlord becomes the “middleman” between the consumer and the provider may also
be denied the opportunity to enjoy the exciting products that are available to the rest
of the general public (i.e.: high speed intemet access and two-way video, etc). SB 54
would ensure that each and every consumer, if they choose to, would be able to
access the full range of telecommunications services available to others in their
community.

Finally, | feel comfortable asserting that in almost every instance, the
consumer ultimately benefits when competition is prevalent in the marketplace. SB
54 ensures “fair” competition and advances the state’s interest in promoting a
competitive market for video programming services. Currently, federal rule prohibits
a landlord from denying a tenant access to satellite service. The cable television
industry does not enjoy the same protection as our competitor does. SB 54 would
promote a competitive environment where the consumer will be the big winner!

Throughout this process we have tried to be fair in addressing the concems of
the opponents to SB 54. But each time we satisfied one of their concerns, another
was raised. In spite of that, and because of the importance of this piece of
legislation, we are prepared to once again compromise.
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It has come to our attention that opponents to the bill have become concerned
with a 1982 US Supreme Court decision, (Loretto), that ruled that cable access
where no easement existed constituted a taking and the property owner was entitled
to “just” compensation. We feel strongly that the problems we are encountering in
Kansas do not lend themselves to comparison to the facts considered in the Loretto
case. We are seeking to use existing, compatible easements and stand before you
today with an amendment that will satisfy any legal requirements that linger as to the
constitutionality of our efforts to deliver service to tenants of multiple dwelling units in
the state of Kansas.

Please also be aware that the legislation you are considering is not
controversial and is not unique. Similar legislation has passed in other states and the

US Court of Appeals in the Fourth Circuit in Virginia, upheld a statute similar to SB
54.

It is important to note that subsequent to the Loretto decision the 1984 Cable
Act was enacted. This was followed by the passage of the 1992 and 1996 Cable

Act. These decisions on the federal level provided some structure to address this
issue.

In closing, | want to remind you that unfortunately this is a growing problem
and if not fixed this year, will need to be addressed again next, or the year after. This
is an issue centered on two basic issues, that of fairness, and that of choice. We
appreciate your willingness to listen and ask for your favorable consideration of SB

54 as amended.
Jay Allbaugh

Multimedia Cablevision

(800) 756-1528
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JOHN J. FEDERICO, J.D.
MEMORANDUM
To: House Utilities Committee Members
From: John Federico on behalf of the KCTA
Date: January 26, 2000
Re: Background Information on SB54

The “Television Services Consumer Choice Bill”

What SB 54 does:

* The bill, as amended, would prohibit landlords from “denying access” or demanding “access fees”
from providers of television services when the service has been requested by an individual tenant(s)
and service is provided under the terms of the municipal or countv franchise asreement.

¢ It protects existing contracts between landlords and providers of television services.

* It protects the financial interests of landlords who have installed private satellite or cable video
programming systems (satellite dishes, etc.).

* Requires that either the provider of television programming services or the resident bear the cost of
installation or damages.

Who:
¢  SB 54 was introduced by the Kansas Cable Telecommunications Association.

*  After much negotiation and several different bill drafts, the bill has been significantly “narrowed”

following negotiations with the Kansas Association of Realtors and the Kansas Manufactured Housing
Association.

e The bill passed the Senate on February 25, 1999 by a vote of 34-4.

Summary:

¢ Cable companies have franchise agreements with cities and towns across Kansas that require that,
when requested, service be provided to residents within their jurisdiction. SB 54 will allow the cable
company access to those residents only when such service is requested and the services are delivered
under the terms of the franchise agreements. Further, SB 54 will prevent the landlord from requesting
an access fee or “door charge” for the right to fulfill the obligation under the terms of the franchise
agreement.

e The bill does not limit in any way the landlords’ right to enter into exclusive agreements or engage in
revenue sharing with individual providers of television program services.

e Plan and simple, SB 54 preserves the right of a consumer to choose who provides their television
service, while protecting the rights of the landlord/owner of the apartment building. More importantly,
it eliminates the growing problems cable television providers experience when trying to abide by the
terms of their franchise agreement with local municipalities and counties.

E UTILITIES
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TESTIMONY
BEFORE
THE

HOUSE UTILITIES COMMITTEE

TO: Representative Carl Holmes, Chairman
And Members of the Committee

FROM: Martha Neu Smith
Executive Director

DATE: January 27, 2000

RE: Sub. Senate Bill 54

Mr. Chairman and members of the Committee, my name is Martha Neu Smith and | am the
Executive Director of Kansas Manufactured Housing Association (KMHA). KMHA is a statewide
trade association representing all facets of the manufactured housing industry.

| appear today in opposition to Sub. SB 54. The reason for our opposition is three fold. First, and
probably the most compelling reason is a 1982 United States Supreme Court decision of a New
York State law which stated that landlords could not restrict cable television access to tenants
and could receive $1 in compensation for that access. The Court’s decision stated that without
just compensation to the landlerds, the New York State law constituted a “taking” of an owner's
private property.

Sub. SB 54 has a similar provision, restricting landlords from receiving any compensation.

| recently received a list of Summary of State Consumer Choice Laws which lists 14 states plus
the District of Columbia as all having some type of state law addressing cable access (attached).
After reviewing the list it is important to note that all the states which have passed their cable
access law after the 1982 Supreme Court decision, either provide for just compensation to the
landlord or do not specifically restrict landlord compensation. The only exception to this is the
State of West Virginia.

KMHA's second reascn for opposition is that we feel this issue will be determined at the federal
level. The Federal Communications Commission initiated the public comment process in
Proposed Rule Making ---99-141---entitled Promotion of Competitive Networks in Local
Telecommunications Markets on July 7, 1999. While this rule making does address
telecommunications, they are requesting the same type of access, “access to rights-of way,
buildings, rooftops, and facilities in multiple tenant environments”. KMHA's national association,
Manufactured Housing Institute and ten other national associations, representing every type of
commercial and residential real estate across the country have formed a coalition to oppose the

d forced buildi .
proposead rorce ulding access HOUSE UTILIT]ES
DATE: |-Z7-00
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KMHA's third reason for opposition is, where is the evidence that proves that there is a problem.
How many owners of manufactured home communities or multi family dwellings have denied
cable providers access to their residents?

Charlton Research Company recently conducted a survey designed to determine: the level of
access granted to competitive telecommunications services by real estate owners and managers;
and find out what the primary motivation was for real estate owners and managers to offer
telecommunications services to their tenants. With regards to level of access, the survey found
that owners and managers are actively negotiating contracts with over three-fourths of the
competitive telecommunications providers. While just over one-third of real estate owners and
managers have denied access, they usually did so believing it was because of problems on the
provider's behalf.

The overwhelming response to what is the motivation for offering services, centered around
tenant interest. The number one respanse of the owners and managers was "to offer tenants
options and amenities.” Another important reason noted was to keep their property competitive
and marketable.

Its clear from this survey that telecommunications companies are not being denied access so why
should we assume that cable providers are being denied?

With those three reasons, 1982 Supreme Court decision, FCC's proposed rulemaking and lack of
evidence documenting a problem, | would respectfully ask the Committee to oppose Sub. SB 54
in its current form.

Thank you for the opportunity to comment.



Summary of State Consumer Choice Laws

Landlord Compensation

Connecticut: (1995) Provides for procedures to determine the amount of landlord
compensation. Post 1982 Supreme Court decision.

District of Columbia: (No date) Does not address landlord compensation.

lllinois: (1986) Provisions for “just compensation”. Post 1982 Supreme Court decision.

Maine: (1987) Provides for landlord compensation of $1.00 and establishes a procedure
for the state cable commission to resolve disputes regarding compensation. Post 1982
Supreme Court decision.

Maryland: (1984) N/A (utility & condominiums)

Massachusetts: (1996) Does not restrict landlord compensation. Post 1982 Supreme
Court decision.

Minnesota: (1983) Provides landlord compensation. Post 1982 Supreme Court
decision.

Nevada: (1987) Provides landlord compensation. Post 1982 Supreme Court decision.

New Jersey: (1982) No landlord compensation. Same year as Supreme Court decision,
June 30, 1982

Pennsylvania: (1991) Provides landlord “just compensation”. Post 1982 Supreme Court
decision.

New York: (1973?) Provides landlord with compensation pursuant to NY Cable
Commission with provision to appeal. Pre 1982 Supreme Court decisions.

Rhode Island: (1986) Provides set landlord compensation $1.00. Provides procedure
by which a landlord may contest access to premise plans or compensation. Post 1982
Supreme Court decision.

Virginia: (1982) No landlord compensation. Same year as Supreme Court decision
June 30, 1982.

West Virginia: (1993) No landlord compensation. Post 1982 Supreme Court decision.

Wisconsin: (1989) Does not restrict landlord compensation. Post 1982 Supreme Court
decision.
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Kansas Association of REALTORS'

REALTOR

TO: HOUSE UTILITIES COMMITTEE
FROM: KAREN FRANCE, DIRECTOR OF GOVERNMENTAL AFFAIRS
DATE: JANUARY 27, 2000

SUBJECT: SUBSTITUE FOR SB 54, CABLE ACCESS

Thank you for the opportunity to testify. The Kansas Association of REALTORS® is opposed to
this legislation and request that you do not recommend it favorable for passage.

This legislation should be rejected for two reasons:

First, the legislation is unconstitutional and constitutes a taking of private property without
compensation. Second, the State should not be in the business of allowing tenants to force
property owners to alter their contractual lease agreement in the name of “consumer choice”.

1. The provisions of this bill are unconstitutional.

This legislation, in conjunciion with the mandatory access law already in the Kansas Landlord
Tenant law (Attachment 1), is similar to a New York state law which the United States Supreme
Court ruled unconstitutional in 1982.

The New York Law provided:
“l. No landlord shall

“a. interfere with the installation of cable television facilities upon his property or
premises, except that a landlord may require:

“i. That the installation of cable television facilities conform to such reasonable conditions
as are necessary to protect the safety, functioning and appearance of the premises, and the
convenience and well-being of other tenants;

“ii. that the cable television company or the tenant or a combination thereof bear the entire
cost of the installation, operation or removal of such facilities; and

“iii. that the cable television company agree to indemnify the landlord for any damage
caused by the installation, operation or removal of such facilities.

“b. demand or accept payment from any tenant, in any form, in exchange for permitting
cable television service on or within his property or premises, or from any cable television
company in exchange therefor in excess of any amount which the commission shall by regulation,
determine to be reasonable; or

“c. discriminate in rental charges, or otherwise, between tenants who receive cable
television service and those who do not.” ‘ HOUSE UTILITIES

REALTOR® is a registered mark which identifies a pr DATE: \ -‘2_’] - OO

Code of Ethics as a memk
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A landlord brought suit against a cable television company that had the exclusive franchise
for certain areas of Manhattan and which had installed cables on the landlord’s building before the
landlord acquired the building. The suit alleged that the company’s installation was a trespass

and, since it relied on the state law to justify its action, it constituted a taking without just
compensation.

The case was certified as a class action lawsuit, representing all similarly situated
landlords. The City of New York, who granted the company the franchise, intervened in the
case. At each appeal level within the New York state courts, the cable company and the city
prevailed. But the property owners did not give up. They appealed their case to the United
States Supreme Court and the United States Supreme Court reversed the lower court’s decision.

The United States Supreme Court held that the minor, but permanent, physical occupation
of the owner’s property authorized by the state law constituted a “taking” of property for which
just compensation is due under the Fifth and Fourteenth Amendments of the Constitution. The
court found that, when the character of the governmental action is a permanent physical
occupation of real property, there is a taking to the extent of the occupation, regardless of

whether the action achieves an important public benefit or has only minimal economic impact on
the owner.

The language in the bill before you, in conjunction with the language which already exists
in the Kansas Landlord Tenant Law is remarkably similar to the New York statute which the
Supreme Court ruled unconstitutional. We believe it is ill-advised for the Kansas legislature to
enact legislation which has already been ruled unconstitutional, and we urge you to not only reject

this proposal, but to also repeal the unconstitutional provision of the Landlord Tenant law already
on the books.

2. Consumer choice

The proponents of this legislation have touted it as a “consumer choice” issue, in that
consumers should be able to choose which cable company or cable channels they want. Tenants
make choices at the time they choose to sign a lease. They choose where they want to live based
upon the amenities which meet their criteria. They do not have inalienable rights to force the
owner to change the amenities after they have contractually agreed to accept the property with full
notice as to what sort of cable service is or is not available.

I recently experienced this “choosing” process. Because we had a fire in our home after
Christmas, we were in the difficult position of looking for a place to re-locate to while the house
is being re-constructed. We looked at approximately three different locations and then had to

choose which one would have sufficient space and features to help our family of five survive for
two or three months.

1-2.



In the decision-making process, we laid out the information for each of the locations on
the table and started evaluating them to determine which met our needs. Some of them had coin-
operated laundry facilities down the hall, some had regular washer and dryers in the units. Some
offered covered parking, some did not. Some provided cable, some did not; some provided only
basic cable but made extended cable available for an extra charge.

Eventually we chose the apartment that had the largest square footage, laundry machines
off the kitchen and covered parking. We opted to pay the additional rent for extended cable.

When we signed our lease, we agreed to the amenities in that apartment. If we had chosen
the apartment with coin-operated facilities down the hall, I would never dream of being able to
force our landlord to install laundry machines in our unit. I would never dream that the
legislature would allow me to have a contractor come and install a covered parking spot for me, if
the landlord had not provided it. I made certain choices when I chose one apartment over
another. That was the time for consumer choice, not after I had entered into an agreement.

This bill actually interferes with contractual agreements, it provides consumer choice
after-the-fact.

SUMMARY

In summary, in light of its unconstitutional nature, we urge this committee to not only not
pass this piece of legislation, but also to repeal the existing unconstitutional provision of the
Kansas Landlord Tenant law. Passage of this bill will work an unconstitutional taking of the
private property rights of apartment owners and permits cable companies to interfere with the
contractual agreements entered into by the property owners and the tenants.

We appreciate the opportunity to testify and will be happy to answer any questions the
committee may have.
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LANDLORDS

AND TENANTS
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58-2553

(1) Service of Drocess and receiving and re-
ceipting for notices and demands: and

{2) performing the obligations of the land-
lord under this act and under the rental agree-
ment and e‘cpendma or making available for Such
purpose all re it collected from the pTE‘mIScS

History: L. 1905, eh. 260, 4§ 12; Julv 1

58-2552. Delivery of possession of
premlses acton for po:sessmn damaoea. At
the commencement of the term the landlord
shall deliver possession of the premises to the
tenant in compliance with the rental agreement
and K.S.A. 58-2553. The landlord may bring an
acton for possession against any person wrong-
fullv in possession and mayv recover the damages
prowded in subsecdon ic) of :\.S A 38-2370.

History: L. 1575, ch. 290, § 13; Julv L.
Cross References to Related Sectons:

Forcible detainer ugainst noldover terants, see 51-2301 o
81-2511, wnclusive.

Research and Practice Aids:
Landlord and Tenanz = 125(1
C[.5. Lundlord and Tenant $3 310, 310

58-2553. Dutes of landlord; agreement
that tenant perform landlord's dutes; limi-
tations. :a} E\‘c:eg't when prevented by an act of
God, the § a.Jure oz public utilitv services or other
conditions bevonc the landlord’s control, the
landlord shall:

(1) Comply with the requirements of appli-
caple ou.ldmcr anc housing codes matenail\ af-
fecting health and safery. If the duty imposed by
this paragraph is :_mamf than any dut\ 1moosed
by any other paragraph of this Subsection, the
landlord’s duty shall ‘be determined in accor-
dance with the provisions of this paragraph;

(2)  exercise reasonable care in the mainte-
nance of the common areas;

(3) maintain ic Crood and safe working order
and condition all electrical, plumbing, sanitary,
heatmor ventilabng and air- -conditioning appli-
ances mcludmﬂ elevators, supplied or reqmred to
be supplied by such landlord;

(4} except ‘where provided by a governmental

ndty, provide and maintain on the grounds, for
thc common use by all tenants, appropna.te re-
ceptacles and conveniences for the removal of
ashes, garbage, rubbish and other waste inciden-
tal to the occupancy of the dwelling unit and ar-
range for their removal: and

3) supply running water and reasonable
amounts of hot water at all dmes and reasonable
heat, unless the building that includes the dwell-

ing units is not reqguired by law to be eq juipped
for that purpose, or the c.\wllm 7 unit is so con-
structed that heat or hot water is s-nerated e
an installadon within the exclusive control of the
tenant and supplied bv a direct publir_- ntiity con-
n=ction. Nothing in tl‘.:s section shall be con-
'ed as abrogating. Lmiting or othemisc -
ng Lhe obhcaum of tenant to pay for anv
ervice in nLCOI’daP e
he l.:mdlord shall not
interfere with or refuse to allow access or sen:tce
to'a tena.nt b} a communication or cablé®fele
vision service dulv fragchised bv a municipalin).
B The landlord and tenants of a dwelling
unit or units which provide 4 home, r=sidence or
siezping place for not to exceed four houscholds
hawing common areas may agres in wiiting thas
the tenant is to perform the landiord's duties
specified in paiagmpl.s 4 and 3 of swhsection

.2 of this section and also specifizd repairs.

ng
1or

mainienance tasks, alterations or remode ling, bus
onlv if the transacton is entered inso m 7000
faith and not for the purpose of =vading the cb-
lizadons of the landlord.

¢'  The landlord and tenant of anv dwellinz
uniz, other thun a sin ge famiy residence, mav
agrze that the tenant is to pertorm specified Fii-
pairs, maintenance tasks, alterations or remod-
eling only if:

17 The agreement of the parties is enterad
into in good faith, and not to evade the obliga-
tons of the landlord, and is set forth in 4 separate
written agreement signed by the parti=s and sup-
ported by :\C...C"L{U..iLC‘ consideracion:

2 the work is not necessary to cure noo-
compliance with subsection 4} 1* of this sectior;
and
3" the agreement does not diminish or affect
the oohoaton of the landlord to other tenants in
the premises.

.di The landlord mav not treat performancs
of the separate agreement described in subsec-
tion .c! of this secHon as a conditon to anv ob-
lizadon or the performance of any rental agree-
ment.

I’IJStOl’V L. 1873, ch. 290, § 14; L. 1952, ch.

JO ‘I _., JU}\
Law Review and Bar Journal References:

“The Mortgagee’s Interest in Rents: Policy and Proposals.”
Par—ick A Ra.ndolpn Téa 29 BLiRs 1; 21 {1980).

“Survev of Kansas Law: Real Propersv,” Michael [ Davis.
32 K.L.R. 773 (1984).

“Tenant Remedies for Breach of Huibitabilit: Tort Di-
mersions of 1 Contract Concept,” James Charles Sinith, 35
K.L.R. 305, 510 (1957
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458 US 419, 73 L. Ed 2d 868, 102 S Ct 3164 oceur

A
[No. 81-244) const!
Argued March 30, 1982. Decided June 30, 1982 thBLA_
e v
Decision: New York law requiring landlords to allow cable television twe_ezﬂ..
facilities on property, held to be “taking” of property compensable under subjet
Fifth and Fourteenth Amendments. are 1
. as mi:

SUMMARY

The State of New York enacted legislation to facilitate tenant access to
cable lelevision (CATV). The law provides that a landlord may not “inter-
fere with the installation of cable television facilities upon his property or
premises,” and may not demand payment {rom any tenant for permitting
CATV, or demand payment from any CATV company "in excess of any
amount which the [State Commission on Cable Television] shall, by regula-
tion, determine to be reasonable.” The Commission ruled that a one-time $1
payment is a normal fee to which a landlord is entitled. A landlord brought
suit against a cable television company which has the exclusive franchise
for certain areas of Manhattan and which had installed cables on the
landlord’s building—both “crossovers” for serving other buildings and “non-
crossovers” serving the landlord’s tenants—before the landlord acquired the
buidling, alleging that the company’s installation was a trespass and,
insofar as it relied on the state law, a taking without just compensation.
The City of New York, which granted the company the franchise inter-
vened. The New York Supreme Court, Special Term, granted summary
judgment to the company and the City, upholding the constitutionality of
the state law, (98 Misc 2d 944, 415 NYS2d 180), and the New York Supreme
Court, Appellate Division, First Department, affirmed (73 Ad 2d 849, 422
NYS2d 5501 On appeal, the Court of Appeals of New York upheld the
statute, ruling that the law served a legitimate public police power purpose
and stating that the regulation did not have an excessive economic impact

Briéfs of Counsel, p 1494, infra.
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upon a landlord when measured against her aggregate property rights, and
that it did not interfere with any reasonable investment-backed expectation
and, accordingly, did not work the taking of the landlord’s property (53
NY2d 124, 423 NE2d 320).

On appeal, the United States Supreme Court reversed and remanded. In
an opinion by MarssaLL, J., joined by Burgegr, Ch. J., and PoweLL, REHN-
quist, STEVENS and O’CoNNOR, JJ., it was held that the minor but perma-
nent physical occupation of the owner’s property authorized by the state law
constituted a “taking” of property for which just compensation is due under
the Fifth and Fourteenth Amendments of the Constitution, since when the
character of the governmental action is a permanent physical occupation of
real property, there is a taking to the extent of the occupation without
regard to whether the action achieves an important public benefit or has
only minimal economic impact on the owner, the cable installation in
question constituting a physical occupation and taking since the installation
occupied portions of a landlord’s roof inside of her building, there being no
constitutional difference between a crossover and noncrossover installation.

73 L Ed 2d

arly situated,

¢ al.

BrackMun, J., joined by BRENNAN and WaITE, JJ., dissenting, expressed
the view that the court erected a strained and untenable distinction be-
tween temporary physical invasions, which constitutionality concededly is
subject to a balancing process, and permanent physical occupations, which
are takings, and adopted an approach that is potentially dangerous as well
as misguided.

rable television
pensable under

enant access to
may not “inter-
his property or
. for permitting
1 excess of any
thall, by regula-

TOTAL CLIENT-SERVICE LIBRARY* REFERENCES

26 Am Jur 2d, Eminent Domain § 157; 74 Am Jur 2d, Tele-
communications § 186
USCS, Constitution, 5th and 14th Amendments
# g enetiine$l US L Ed Digest, Eminent Domain § 98
indlord brought L Ed Index to Annos, Eminent Domain; Radio or Television
lusive franchise & ALR Quick Index, Cable Television; Eminent Domain
cables on the . Federal Quick Index, Eminent Domain; Telecommunications

rd acquired th : ANNOTATION REFERENCES

Supreme Court's views as to what constitutes “taking,” within meaning of Fifth
Amendment’s command that private property not be taken for public use without
just compensation. 57 L Ed 2d 1254.

Validity and construction of municipal ordinances regulating community an-
tenna television services (CATV). 41 ALR3d 384. s

t compensation )
franchise inter-'
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HEADNOTES

Classified to U.S. Supreme Court Digest, Lawyers' Edition

Eminent Domain §98 — taking —
statute authorizing permanent
occupation of property — instal-
lation of cable television facilities
la—lc. A minor but permanent physi-
cal occupation of an owner's property
authorized by a state law providing that
a landlord must permit a cable television
company to install its cable facilities,
which occupied portions of the landlord’s
roof and side of her building, upon her
property constitutes a “taking” of prop-
erty for which just compensation is due
under the Fifth and Fourteenth Amend-
ments, there being no constitutional dif-
ference between a “crossover’ line for
serving other buildings and a "noncross-
over” installation serving the landlord’s
tenants. (Blackmun, Brennan, and
White, JJ., dissented from this holding.)

Constitutional Law §§ 878, 879 — po-
lice power — development of ca-
ble television

2. A state law intending te facilitate
tenant access to cable television and to
prevent landlords’ interference with that
access serves the legitimate public pur-
pose of rapid development of and maxi-
mum penetration by a means of commu-
nication which has important educa-
tional and community aspects and thus
is within the state's police power.

Eminent Domain § 98 — takings —
governmental regulation — stan-
dards for determining whether
compensation is due

2. Although there is no set formula to
determine, in all cases, whether compen-
sation is constitutionally due for govern-
ment restriction of property, standards
for such determination include the eco-
nomic impact of the regulation, espe-
cially the degree of interference with
investment-backed expectations, and the
character of the governmental action,
since a “taking” may more readily be
found when the interference with prop-
erty can be characterized as a physical
invasion by government, than when in-

870

terference arises from some public pro-
gram adjusting the benefits and burdens
of economic life to promote the common
good.

Eminent Domain §75 — taking —
physical occupation of property

4. When a physical intrusion by gov-
ernment on private property reaches the
extreme form of a permanent physical
occupation, a taking has occurred, in
such a case the character of the govern-
ment action being not only an important
factor in resolving whether the action
works a taking but being determinative.

Eminent Domain §75 — taking —
physical invasion — physical oc-
cupation

5. A government's physical invasion
short of an occupation of property is
subject to a balancing process to deter-
mine whether a taking has occurred, but
this does not suggest that a permanent
physical occupation would ever be ex-
empt from the takings clause of the

Fifth Amendment.

Eminent Domain §75 — permanent
occupation — physical invasion
— role of government
6a, 6b. A permanent physical occupa-
tion authorized by state law is a taking
without regard to whether the state, or
instead a party authorized by the state, -
is the occupant, although in cases of
physical invasion short of permanent
appropriation, the fact that the govern-
ment itself commits an invasion from 3
which it directly benefits is one relevant
factor in determining whether a taking
has occurred. §oafE

L a¥;
Eminent Domain §75 — taking 7
permanent occupation ;
7. To the extent that the governms€
permanently occupies physical prope
it effectively destroys the owner’s Tigh
to possess, use, and dispose of the ProF:s

P

erty; moreover, the owner suffers a'8
cial kind of injury when a stranger I
vades and occupies the owner’s prope
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and such an invasion is qualitatively
more severe than a regulation of the use
of property, since the owner may have
& wablic e no control over the timing, extent, or
3:; a:?d burdlzans nature of the invasion.

ste the common Eminent Domain §75 — permanent
occupation — temporary limita-
tion

8a, 8b. The permanent and absolute
exclusivity of a physical occupation dis-
tinguish it from temporary limitations
on an owner’s right to exclude, since not
every physical invasion is a taking; tem-
porary limitations are subject to more
complex balancing process to determine
whether they are a taking, the rationale
being that they do not absolutely dispos-
sess the owner of his right to use, and
exclude others from, his property.

— taking —
1 of property
itrusion by gov-
erty reaches the
nanent physical
as occurred, in
r of the govern-
ily an important
ther the action
- determinative.

— taking —
— physical oc-

Eminent Domain §75 constitu-
tional protection — size of area
9. Constitutional protection for the
rights of private property cannot be
made to depend on the size of the area
permanently occupied.

hysical invasion
. of property is
srocess to deter-
aas occurred, but

t -
lal:ia perrr;)anfg:(_ Damages §125 — compensation for
_u . ever thhe taking — factors — permanent
s clause © occupation

10. Once the fact of permanent occupa-
tion of property is shown, a court should
consider the extent of the occupation as
one relevant factor in determining the
compensation due.

; — permanent
ysical invasion

ient
physical occupa-

> law is a taking Eminent Domain §75 — taking —
‘her the state, or : landlord’s previous occupation of
‘zed by the state, 3 space

1la, 11b. Tt is conmstitutionally irrele-
vant whether a landlord (or her prede-
cessor in title) had previously occupied
Space upon a building’s roof and along
its exterior wall taken by state, since a
landowner owns at least as much of the
8pace above the ground as he can occupy
Or use in connection with the land.

ugh in cases
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ts is one relevant
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A New York statute provides that a
landlord must permit a cable television
CATV) company to install its CATV
- facilities upon his property and may not
demand payment from the company in
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Eminent Domain §98 — taking —
defining property rights
12. Under the taking clause of the
Fifth Amendment, the government does
not have unlimited power to redefine
property rights.

Eminent Domain §98 — taking —
state regulatory power

13. States have broad power to regu-
late housing conditions in general and
the landlord-tenant relationship in par-
ticular without paying compensation for
all economic injuries that such regula-
tion entails where the government does
not authorize the permanent occupation
of the landlord’s property by a third
party and the state's power to require

" landlords to comply with building codes

and provide utility connections, mail-
boxes, smoke detectors, fire extinguish-
ers, and the like in the common area of
the building, so long as these regulations
do not require the landlord to suffer the
physical occupation of a portion of his
building by a third party, will be ana-
lyzed under the multi-factor inquiry gen-
erally applicable to non-possessory gov-
ernment activity.

Appeal and Error § 1750 — remand —
issue remaining to be decided

14. The United States Supreme Court’s
conclusion that a state law which re-
quires a landlord to permit a cable tele-
vision company to install its cable facili-
ties on the property works a taking of a
portion of the landlord’s property does
not presuppose that the fee which many
landlords obtained from the cable televi-
sion company prior to the law’s enact-
ment is a proper measure of the value of
the property taken, and the issue of the
amount of compensation that is due is a
matter for the state courts to consider on
remand.

SYLLABUS BY REPORTER OF DECISIONS

excess of the amount determined by a
State Commission to be reasonable. Pur-
suant to the statute, the Commission
ruled that a one-time $1 payment was a
reasonable fee. After purchasing a five-
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story apartment building in New York
City, appellant landlord discovered that
appellee CATV companies had installed
cables on the building, both “crossovers’
for serving other buildings and “‘non-
crossovers’ for serving appellant’s ten-
ants. Appellant then brought a class
action for damages and injunctive relief
in a New York state court, alleging,
inter alia, that installation of the cables
insofar as appellee companies relied on
the New York statute constituted a tak-
ing without just compensation. Appellee
New York City, which had granted the
companies an exclusive franchise to pro-
vide CATV within certain areas of the
city, intervened. Upholding the New
York statute, the trial court granted
summary judgment to appellees. The
Appellate Division of the New York Su-
preme Court affirmed, and on further

appeal the New York Court of Appeals’

also upheld the statute, holding that it
serves the legitimate police power pur-
pose of eliminating landlord fees and
conditions that inhibit the development
of CATV, which has important educa-
tional and community benefits. Rejecting
appellant’s argument that a physical oc-
cupation authorized by government is
necessarily a taking, the court further
held that the statute did not have an
excessive economic impact upon appel-
lant when measured against her aggre-
gate property rights, did not interfere
with any reasonable investment-backed
expectations, and accordingly did not
work a taking of appellant’s property.

Held: The New York statute works a
taking of a portion of appellant’s prop-
erty for which she is entitled to just
compensation under the Fifth Amend-
ment, as made applicable to the States
by the Fourteenth Amendment.

(a) When the “character of the govern-
mental action,” Penn Central Transpor-
tation Co. v New York City, 438 US 104,
124, 57 L Ed 2d 631, 98 S Ct 2646, is a
permanent physical occupation of real
property, there is a taking to the extent
of the occupation without regard to
whether the action achieves an impor-
tant public benefit or has only minimal
economic impact on the owner.

(b) To the extent that the government
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permanently occupies physical property,
it effectively destroys the owner's rights
to possess, Use, and dispose of the prop-
erty. Moreover, the owner suffers a spe-
cial kind of injury when a stranger in-
vades and occupies the owner's property.
Such an invasion is gualitatively more
severe than a regulation of the use of
property, since the owner may have no
control over the timing, extent, or na-
ture of the invasion. And constitutional
protection for the rights of private prop-
erty cannot be made to depend on the
size of the area permanently occupied.

(¢) Here, the cable installation on ap-
pellant’s building constituted a taking
under the traditional physical occupa-
tion test, since it involved a direct physi-
cal attachment of plates, boxes, wires,
bolts, and screws to the building, com-
pletely occupying space immediately
above and upon the roof and along the
building’s exterior wall. There is no con-
stitutional difference between a Cross-
over and noncrossover installation, since
portions of the installation necessary for
both types of installation permanently
appropriated appellant’s property. The
fact that the New York statute applies
only to buildings used as rental property
does not make it simply a regulation of
the use of real property. Physical occu-
pation of one tvpe of property but not
another is no less a physical occupation.
The New York statute does not purport
to give the tenant any enforceable prop-
erty rights with respect to CATV instal-
lation, and thus cannot be construed as
merely granting a tenant a property
right as an appurtenance to his lease-
hold. Application of the physical occupa-
tion rule in this case will not have dire
consequences for the government'sl;

power to adjust landlord-tenant relation- g

ships, since it in no way alters the usual
analysis governing a State's power t@

require landlords to comply with buildy
ing codes.

53 NY2d 124, 423 NE2d 390, reversed
and remanded.

Marshall, J., delivered the opinion ofI
the Court, in which Burger, c. J., and’
Powell, Rehnquist, Stevens, and O'Con?}
nor, JJ., joined. Blackmun, J-, filed B}
dissenting opinion, in which Brennan!
and White, Jd., joined. e £
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OPINION OF THE COURT

[458 US 421]
Justice Marshall delivered the
opinion of the Court.

[1a] This case presents the ques-
tion whether a minor but permanent
physical occupation of an owner’s
property authorized by government
constitutes a “taking” of property
for which just compensation is due
under the Fifth and Fourteenth
Amendments of the Constitution.
New York law provides that a land-
lord must permit a cable television
company to install its cable facilities
upon his property. NY Exec Law
§ 828(1) (McKinney Supp 1981-1982).
In this case, the cable installation
occupied portions of appellant’s roof
and the side of her building. The
New York Court of Appeals ruled
that this appropriation does not
amount to a taking. 53 NY2d 124,
423 NE2d 320 (1981). Because we
conclude that such a physical occu-
pation of property is a taking, we
reverse.

I

Appellant Jean Loretto purchased
a five-story apartment building lo-
cated at 303 West 105th Street, New
York City, in 1971. The previous
owner had granted appellees Tele-
prompter Corporation and Tele-
prompter Manhattan CATV (collec-
tively Teleprompter)! permission to
install a cable on the building and
the exclusive privilege of furnishing

cable
[458 US 422]
television (CATV) services to
the tenants. The New York Court of
Appeals described the installation as
follows:

“On June 1, 1970 TelePrompter
installed a cable slightly less than
one-half inch in diameter and of
approximately 30 feet in length
along the length of the building
about 18 inches above the roof top,
and directional taps, approxi-
mately 4 inches by 4 inches by 4
inches, on the front and rear of
the roof. By June 8, 1970 the cable
had been extended another 4 to 6
feet and cable had been run from
the directional taps to the adjoin-
ing building at 305 West 105th
Street.” Id., at 135, 423 NE2d, at
324,

Teleprompter also installed two
large silver boxes along the roof ca-
bles. The cables are attached by
screws or nails penetrating the ma-
sonry at approximately two-foot in-
tervals, and other equipment is in-
stalled by bolts.

Initially, Teleprompter’s roof ca-
bles did not service appellant’s build-
ing. They were part of what could be
described as a cable “highway” cir-
cumnavigating the city block, with
service cables periodically dropped
over the front or back of a building

L. Teleprompter Manhattan CATV was formerly a subsidiary, and is now a division, of

Teleprompter Corp.
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LANDLORDS

AND TENANTS

58-2553

(1) Serdce of process and receiving and re-
ceipting for notices and demands; and

(2) performing the obligations of the land-
lord under this act and under the rental agree-
ment and expendinz or making available for Ssuch
purpose all rent coilected from the premises.

History: L. 1873, ch. 280, § 12; Julv 1.

58-2552. Delivery of possession of
premises; action for possession; damages. At
the commencement of the term the landlord
shall deliver possession of the premises to the
tenant in compliance with the rental agreement
and K.§.A. 38-2555. The landlord mayv bring an
action for po:sess.on aﬂmmt any person wrong-
fullv in possessxon and may recover the ddmaws
pronded in subsecdon tci of K.S.A. 38-2370.

Historv: L. 1575, ch. 290, § 13; Julv L.
Cross References to Related Sections:

Forcible detdiner agzinst holdover terants, see 51-2301 ©
61-2311. inclusive.
Research and Practice Aids:

Landiord and Teran: = 1251z

C.J.5. Landlord and Teaant §§ 510, 31L

58-2553. Dutes of landlord; agreement
that tenant perform landlord’s duties; limi-
tations. 1a) Except when prevented by an act o
God, the failure or public utility services or oth=r
conditions bevonc the landlord’s control, the
landlord shall:’

(1) Comply with the requirements of appi-
cable ouldmcr anc housing codes maLem_U\ il
fecting health and safery. I7 the duty 1mDo>ed ov
this paragraph is :T':.:\tc‘ an any doty UT]DOSE"]
by anv other Pafi'—.iDh of dm sub:cctlon th=
landlord’s dutv shall be determined in acco:-
dance with the provisions of this paragra?ﬁ';

{2}  exercise rezsonable care in the maintz-
nance of the common areas;

(3) maintain in good and safe working order
and condition all electrical, plumbing, samtr'
heating, ventilating and air- conchtmmncr appii-

ances including elevators, supplied or requ_u-ed to

be supplied b» such Iandlord

(4)  except where provided by a governmental
entity, provide and maintain on the grounds, for
the common use by all tenants, appropnate, re-
ceptacles and conveniences for the removal of
ashes, garbage, rubbish and other waste inciden-
tal to Lhe occupancy of the dwelling unit and ar-
range for their removal; and

3) supply running water and reasonable
amounts of hot water at all imes and reasonabla

heat, unless the building that includes the dwell-

-

ng urits is not required by law to be equipped
or that purpose, or the a\wlh.w unit is so con-
tructad that heat or hot water is ‘Jc‘lldl:l-.cd by
n installadon within the exclusive control of the
enant and supplied o a direct public ntility con-
nzction. Nothing in this section shall be con-
strued as aorocrmnc limiting or othelwise it
fecting the ob!.wa'c.on of a tenant to pay for anv
urlin service in accordance with the provisions
of the rental agreement. The lundlord shall not
1r_1terfere with or refuse to allow access or sen_,nce
to a tenant by a communication or cable’tele-
vision service duly franchised by a municipality.
tb) The landlord and tenants of a d»eﬂmﬂ
Lm_.t or units which provide a home, residence or
sieeping place for not to #xceed four houscholds
having common areas muy agres in wridng that
the tenant is periorm the lanchomx duties
specz:e" in Dammmlw 4 and 3 of subsecton
3" of “m section and ilso specified ri'.‘PcU 3,
maintanance tasks, alterations or remoacleling, bus
onlv i the transacHon is entered inio in gond
faith and not for the purpose of evading the ob-
lizadors of the landlord. ’

¢’ The landlord and fenant of anv
unit, otner than a single family resicdence, nia
agrae that the ten is to pcnor-“ sp ecified re-
D-"“S maintenance tasks, alteratons or remocd-
e:ma onlv if:

‘11 The agreement of the parties is enterad
into in good faith, and not to evade the obliza-
Hons of the landlord, a:c’. is set forth in 1 seoar;t—‘-
\\“rte:‘. agreement :vm 2 ov the pd'.‘tl-‘: d’ld sup-
ported v adeuu;uc col._.ixj_on,

12} the work is not necessanv to cure non-
compliance with subsectdon (ah 1} of this section;
an

:3'  the agreement does not diminish or affect
the obligation of the landlord to other tenants in
the premises.

vd; The landlord may not treat performance
of the separate agreement described in subsec-
tion ¢! of this section as a condition to any ob-
ligation or the performance of anv rental agree-
ment.

Historv L. 1973, ch. 290, §

\: .., ]LU.\ l
Law Review and Bar Journal References:

“The Mortgagee's Interest in Rents: Policy and Proposals,”
Patrick A. Randolph, J-., 29 K.L.R. 1, 21 {1930},

"Sur* ‘ev of Kansas Law: Real Property,” Michuae! [. Davis,

2 KL.R. 773 (1984).

“Tenant Remedies for Breach of Habitabilin: Tort Di-
mensions of a Contract Cancept,” James Charles Siich, 33
K.L.R. 303, 310 (1857,

iy

g.m

rr

14 L. 1952, ch.
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in which a tenant desired service.
Crucial to such a network is the use
of so-called “crossovers”’—cable lines
extending from one building to an-
other in order to reach a new group
of tenants.? Two years after appel-
lant purchased the building, Tele-
prompter connected a ‘“noncross-
over” line—i. e., one that provided
CATV service to appellant’s own
tenants—by dropping a line to the
first floor down the front of appel-
lant’s building.

(458 US 423)

Prior to 1973, Teleprompter rou-
tinely obtained authorization for its
installations from property owners
along the cable’s route, compensat-
ing the owners at the standard rate
of 5% of the gross revenues that
Teleprompter realized from the par-
ticular property. To facilitate tenant
access to CATV, the State of New
York enacted § 828 of the Executive
Law, effective January 1, 1973. Sec-
tion 828 provides that a landlord
may not “interfere with the installa-
tion of cable television facilities
upon his property or premises,” and
may not demand payment from any

73 L Ed 2d

tenant for permitting CATV, or de-
mand payment from any CATV com-
pany “in excess of any amount
which the [State Commission on Ca-
ble Television] shall, by regulation,
determine to be reasonable.”® The
landlord may, however, require the
CATV company or the tenant to
bear the cost of installation and to
indemnify for any damage caused by
the installation. Pursuant to
§ 828(1)(b), the State Commission has

ruled that a one-time 31 payment
[458 US 424]

is
the normal fee to which a landlord
is entitled. In the Matter of Imple-
mentation of Section 828 of the Ex-
ecutive Law, No. 90004, Statement
of General Policy (New York State
Commission on Cable Television Jan.
15, 1976) (Statement of General Pol-
icy), App 51-52; Clarification of Gen-
eral Policy (Aug. 27, 1976), App 68—
69. The Commission ruled that this
nominal fee, which the Commission
concluded was equivalent to what
the landlord would receive if the
property were condemned pursuant
to New York’s Transportation Corpo-

9. The Court of Appeals defined a “cross-
over” more comprehensively as occurring:

“[Wlhen (1) the line servicing the tenants in
a particular building is extended to adja-
cent or adjoining buildings, (2) an amplifier
which is placed on a building is used to
amplify signals to tenants in that building
and in a neighboring building or buildings,
and (3) a line is placed on a building, none
of the tenants of which are provided CATV
service, for the purpose of providing service
to an adjoining or adjacent building.” 53
NY2d, at 133, n 6, 423 NE2d, at 323, n 6,

3. New York Exec Law §828 (McKinney
Supp 1981-1982) provides in part:

1. No landlord shall

“a. interfere with the installation of cable
television facilities upon his property or prem-
ises, except that a landlord may require:

i, that the installation of cable television
facilities conform to such reasonable condi-
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tions as are necessary to protect the safety,
functioning and appearance of the premises,
and the convenience and well-being of other.
tenants; .

“ii. that the cable television company or the
tenant or a combination thereof bear the
entire cost of the installation, operation or

removal of such facilities; and

“iii. that the cable television company agree
to indemnify the landlord for any damage
caused by the installation, operation or Te€v
moval of such facilities. =

“b. demand or accept payment from any’
tenant, in any form, in exchange for permit:,
ting cable television service on or within his
property or premises, or from any cable teled
vision company in exchange therefor in excess
of any amount which the commission shally
by regulation, determine to be reasonable; 0

“c discriminate in rental charges, or othe
wise, between tenants who receive cable tel€
vision service and those who do not.” .
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rations Law, satisfied constitutional
requirements “in the absence of a
special showing of greater damages
attributable to the taking.” State-
ment of General Policy, App 52.

Appellant did not discover the ex-
istence of the cable until after she
had purchased the building. She
brought a class action against Tele-
prompter in 1976 on behalf of all
owners of real property in the State
on which Teleprompter has placed
CATV components, alleging that
Teleprompter’s installation was a
trespass and, insofar as it relied on
§ 828, a taking without just compen-
sation. She requested damages and
injunctive relief.! Appellee the City
of New York, which has granted
Teleprompter an exclusive franchise
to provide CATV within certain ar-
eas of Manhattan, intervened. The
Supreme Court, Special Term,
granted summary judgment to Tele-
prompter and the city, upholding the
constitutionality of §828 in both
crossover and noncrossover situa-
tions. 98 Misc 2d 944, 415 NYS2d
180 (1979). The Appellate Division
affirmed without opinion. 73 App
Div 2d 849, 422 N'YS2d 550 (1979).

On appeal, the Court of Appeals,
over dissent, upheld the statute. 53
NY2d 124, 423 NE2d 320 (1981). The
court concluded that the law re-
quires the landlord to allow both

crossover and noncrossover installa-’

tions but permits him to
[458 US 425]
request
payment from the CATV company
under §828(1)b), at a level deter-
mined by the State Cable Commis-
sion, only for noncrossovers. The
court then ruled that the law serves

a legitimate police power purpose—
eliminating landlord fees and condi-
tions that inhibit the development of
CATV, which has important educa-
tional and community benefits. Re-
jecting the argument that a physical
occupation authorized by govern-
ment is necessarily a taking, the
court stated that the regulation does
not have an excessive economic im-
pact upon appellant when measured
against her aggregate property
rights, and that it does not interfere
with anv reasonable investment-
backed expectations. Accordingly,
the court held that § 828 does not
work a taking of appellant’s prop-
erty. Chief Judge Cooke dissented,
reasoning that the physical appro-
priation of a portion of appellant’s
property is a taking without regard
to the balancing analysis courts ordi-
narily employ in evaluating whether
a regulation is a taking.

In light of its holding, the Court of
Appeals had no occasion to deter-
mine whether the $1 fee ordinarily
awarded for a noncrossover installa-
tion was adequate compensation for
the taking. Judge Gabrielli, concur-
ring, agreed with the dissent that
the law works a taking but con-
cluded that the $1 presumptive
award, together with the procedures
permitting a landlord to demon-
strate a greater entitlement, affords
just compensation. We noted proba-
ble jurisdiction. 454 US 938, 70 L Ed
2d 246, 102 S Ct 472 (1981).

I1

(2] The Court of Appeals deter-
mined that §828 serves the legiti-
mate public purpose of “rapid devel-

4. Class-action status was granted in accor-
dance with appellant’s request, except that
owners of single family dwellings en which a

CATV component had been placed were ex-
cluded. Notice to the class has been post-
poned, however, by stipulation.
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opment of and maximum penetra-
tion by a means of communication
which has important educational
and community aspects,” 53 NY2d,
at 143-144, 423 NE2d, at 329, and
thus is within the State’s police
power. We have no reason to gues-
tion that determination. It is a sepa-
rate question, however, whether an
otherwise valid regulation so frus-
trates property rights that compen-
sation must be paid. See Penn Cen-

tral Transportation
[458 US 426]

Co. v New York
City, 438 US 104, 127-128, 57 L Ed
od 631, 98 S Ct 2646 (1978); Dela-
ware , L. & W. R. Co. v Morristown.
076 US 182, 193, 72 L Ed 523, 48 S
Ct 276, 56 ALR 756 (1928). We con-
clude that a permanent physical oc-
cupation authorized by government
is a taking without regard to the
public interests that it may serve.
Our constitutional history confirms
the rule, recent cases do not gques-
tion it, and the purposes of the Tak-
ings Clause compel its retention.

A

[31 In Penn Central Transporta-
tion Co. v New York City, supra, the
Court surveyed some of the general
principles governing the Takings
Clause. The Court noted that no “set
formula” existed to determine, in all
cases, whether compensation is con-
stitutionally due for a government
restriction of property. Ordinarily,
the Court must engage in “essen-
tially ad hoec, factual inquiries.” Id.,
at 124, 57 L Ed 2d 631,98 S Ct 2646.

5. Professor Michelman has accurately sum-
marized the case law concerning the role of
the concept of physical invasions in the devel-
opment of takings jurisprudence:

“At one time it was commonly held that, in
the absence of explicit expropriation, a com-
pensable ‘taking’ could occur only through
physical encroachment and occupation. The

modern significance of physical occupation is
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But the ingquiry is not standardless.
The economic impact of the regula-
tion, especially the degree of inter-
ference with investment-backed ex-
pectations, is of particular signifi-
cance. “So, too, is the character of
the governmental action. A ‘taking’
may more readily be found when the
interference with property can be
characterized as a physical invasion
by government, than when interfer-
ence arises from some public pro-
gram adjusting the benefits and bur-
dens of economic life to promote the
common good.” Ibid. (citation omit-
ted).

[4] As Penn Central affirms, the
Court has often upheld substantial
regulation of an owner's use of his
own property where deemed neces-
sary to promote the public interest.
At the same time, we have long
considered a physical intrusion by
government to be a property restric-
tion of an unusually serious charac-
ter for purposes of the Takings
Clause. Our cases further establish
that when the physical intrusion
reaches the extreme form of a per-
manent physical occupation, a tak-
ing has occurred. In such a case,
“the character of the government
action” not only is an important
factor in resolving whether the ac-
tion works a taking but also is deter-
minative.

[458 US 427]

When faced with a constitutional
challenge to a permanent physical
occupation of real property, this
Court has invariably found a tak-
ing’ As early as 1872, in Pumpelly ¥

that courts, while they sometimes do hold
nontrespassory injuries compensable, never
deny compensation for a physical takeover:
The one incontestable case for compensation
(short of formal expropriation) seems to occur
when the government deliberately brings pu
about that its agents, or the public at large
‘regularly’ use, or ‘permanently’ occupy: space
or a thing which theretofore was underst
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Green Bay Co., 13 Wall 166, 20 L Ed
557, this Court held that the defen-
dant’s construction, pursuant to
state authority, of a dam which per-
manently flooded plaintiff’'s property
constituted a taking. A unanimous
Court stated, without qualification,
that “where real estate is actually
invaded by superinduced additions of
water, earth, sand, or other mate-
rial, or by having any artificial
structure placed on it, so as to effec-
tually destroy or impair its useful-
ness, it is a taking, within the mean-
ing of the Constitution.” Id., at 181,
20 L Ed 557. Seven years later, the
Court reemphasized the importance
of a physical occupation by distin-
guishing a regulation that merely
restricted the use of private prop-
erty. In Northern Transportation Co.
v Chicago, 99 US 635, 25 L. Ed 336
(1879), the Court held that the city’s
construction

[458 US 428]

of a temporary dam in
a river to permit construction of a
tunnel was not a taking, even
though the plaintiffs were thereby
denied access to their premises, be-
cause the obstruction only impaired
the use of plaintiffs’ property. The
Court distinguished earlier cases in
which permanent flooding of private
property was regarded as a taking,
e. g.,, Pumpelly, supra, as involving
“a physical invasion of the real es-
tate of the private owner, and a

practical ouster of his possession.” In
this case, by contrast, “[nJo entry
was made upon the plaintiffs’ lot.”
99 US, at 642, 25 L. Ed 336.

Since these early cases, this Court
has consistently distinguished be-
tween flooding cases involving a per-
manent physical occupation, on the
one hand, and cases involving a
more temporary invasion, or govern-
ment action outside the owner’s
property that causes consequential
damages within, on the other. A
taking has always been found only
in the former situation. See United
States v Lynah, 188 US 445, -468—
470, 47 L. Ed 539, 23 S Ct 349 (1903);
Bedford v United States, 192 US
217, 225, 48 L Ed 414, 24 S Ct 238
(1904); United States v Cress, 243
US 316, 327-328, 61 L Ed 746, 37 S
Ct 380 (1917); Sanguinetti v United
States, 264 US 146, 149, 68 L Ed
608, 44 S Ct 264 (1924) (to be a
taking, flooding must “constitute an
actual, permanent invasion of the
land, amounting to an appropriation
of, and not merely an injury to, the
property”); United States v Kansas
City Life Ins. Co. 339 US 799, 809-
810, 94 L Ed 1277, 70 S Ct 885
(1950).

In St. Louis v Western Union Tele-
graph Co. 148 US 92, 37 L. Ed 380,
13 S Ct 485 (1893), the Court applied
the principles enunciated in Pum-

to be under private ownership.” Michelman,
Property, Utility, and Fairness: Comments on
the Ethical Foundations of “Just Compensa-
tion” Law, 80 Harv L Rev 1165, 1184 (1967)
(emphasis in original; footnotes omitted).
See also 2 J. Sackman, Nichols’ Law of Emi-
nent Domain 6-50, 6-51 (rev 3d ed 1980); L.
Tribe, American Constitutional Law 460
(1878).

For historical discussions, see 53 NY2d, at

157-158, 423 NE2d, at 337-338 (Cooke, C. J.,
dissenting); F. Bosselman, D. Callies, & J.
Banta, The Taking Issue 51 (1973); Stoebuck,
A General Theory of Eminent Domain, 47
Wash L Rev 553, 600-601 (1972);, Dunham,
Griggs v Allegheny County in Perspective:
Thirty Years of Supreme Court Expropriation
Law, 1962 S Ct Rev 63, 82; Cormack, Legal
Concepts in Cases of Eminent Domain, 41
Yale LJ 221, 225 (1931).
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pelly to a situation closely analogous
to the one presented today. In that
case, the Court held that the city of
St. Louis could exact reasonable
compensation for a telegraph compa-
ny’s placement of telegraph poles on
the city’s public streets. The Court
reasoned:

“The use which the [company]
makes of the streets is an exclu-
sive and permanent one, and not
one temporary, shifting and 1in
common with the general public.
The ordinary traveler, whether on
foot or in a vehicle, passes to and
fro along the streets, and his use

and occupation
[458 US 429]

thereof are tempo-
rary and shifting. The space he
occupies one moment he abandons
the next to be occupied by any
other traveller. . .. But the use
made by the telegraph company is,
in respect to so much of the space
as it occupies with Its poles, per-
manent and exclusive. It as effec-
tually and permanently dispos-
sesses the general public as if it
had destroyed that amount of
ground. Whatever benefit the pub-
lic may receive in the way of
transportation of messages, that
space is, so far as respects its ac-
tual use for purposes of highway
and personal travel, wholly lost to
the public. . . .

et

It matters not for what

that exclusive appropriation is
taken, whether for steam railroads
or street railroads, telegraphs or

6. The City of New York objects that this
case only involved a city's right to charge for
use of its streets, and not the power of emi-
nent domain; the city could have excluded the
company from any use of its streets. But the
physical occupation principle upon which the
right to compensation was based has often
been cited as authority in eminent domain
cases. See, e.g., Western Union Telegraph Co.
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telephones, the state may if it
chooses exact from the party or
corporation given such exclusive
use pecuniary compensation to the
general public for being deprived
of the common use of the portion
thus appropriated.” Id., at 98-99,
101-102, 37 L Ed 380, 13 S Ct 485
(emphasis added).?

Similarly, in Western Union Tele-
graph Co. v Pennsylvania R. Co., 195
US 540, 49 L Ed 312, 25 S Ct 133
(1904), a telegraph company CcOn-
structed and operated telegraph
lines over a railroad’s right of way.
In holding that federal law did not
grant the company the right of emi-
nent domain or the right to operate
the lines absent the railroad’s con-

sent, the Court assumed that
[458 US 430]

the invasion
of the telephone lines would be a
compensable taking. Id., at 570, 49 L
Ed 212, 25 S Ct 133 (the right-of-way
“cannot be appropriated in whole or
in part except upon the payment of
compensation”). Later cases, relying
on the character of a physical occu-
pation, clearly establish that perma-
nent occupations of land by such
installations as telegraph and tele-
phone lines, rails, and underground
pipes or wires are takings even if
they occupy only relatively insub-
stantial amounts of space and do not
seriously interfere with the landown-
er's use of the rest of his land. See,
e. g., Lovett v West Va. Central Gas
Co., 65 W Va 739, 65 SE 196 (1909);
Southwestern Bell Telephone Co. v
Webb, 393 Swad 117, 121 (Mo ApP
1965). Cf. Portsmouth  Harbor

v Pennsylvania R. Co. 195 Us 540, 566-56T,
49 L Ed 312, 25 5 Ct 133 (1904); California v
United States, 395 F2d 261, 263 n 4 (‘CAQ
1068). Also, the Court squarely held that 1nso-
far as the company relied on a federal statute
authorizing its use of post roads, an approprt-
ation of state property would require com

sation. St. Louis v Western Union Telegraph -
Co. 148 US, at 101, 37 L Ed 380, 13 S Ct 485.1
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Land & Hotel Co. v United States,
260 US 327, 67 L Ed 287, 43 S Ct
135 (1922). See generally 2 J. Sack-
man, Nichols’ Law of Eminent Do-
main § 6.21 (rev 3d ed 1980).7

More recent cases confirm the dis-
tinction between a permanent physi-
cal occupation, a physical invasion
short of an occupation, and a regula-
tion that merely restricts the use of
property. In United States v Causby,
328 US 256, 90 L Ed 1206, 66 S Ct
1062 (1946), the Court ruled that
frequent flights immediately above a
landowner’s property constituted a
taking, comparing such overflights to
the quintessential form of a taking:

“If, by reason of the frequency and
altitude of the flights, respondents
could not use this land for any
purpose, their loss would be com-
plete. It would be as complete as if
the United States had entered
upon the surface of the land and
taken exclusive possession of it.”
Id., at 261, 90 L. Ed 1206, 66 S Ct
1062 (footnote omitted).

[458 US 431]
As the Court further explained,

“We would not doubt that, if the
United States erected an elevated
railway over respondents’ land at
the precise altitude where its
planes now fly, there would be a
partial taking, even though none
of the supports of the structure
rested on the land. The reason is
that there would be an intrusion
so immediate and direct as to sub-

tract from the owner’s full enjoy-
ment of the property and to limit
his exploitation of it.” Id., at 264-
265, 90 L Ed 1206, 66 S Ct 1062.

The Court concluded that the dam-
ages to the respondents “were not
merely consequential. They were the
product of a direct invasion of re-
spondents’ domain.” Id., at 265-266,
90 L Ed 1206, 66 S Ct 1062. See also
Griggs v Allegheny County, 369 US
84, 7 L Ed 2d 585, 82 5 Ct 531
(1962).

Two wartime takings cases are
also instructive. In United States v
Pewee Coal Co. 341 US 114. 95 L Ed
809, 71 S Ct 670 (1951), the Court
unanimously held that the Govern-
ment’s seizure and direction of oper-
ation of a coal mine to prevent a
national strike of coal miners consti-
tuted a taking, though members of
the Court differed over which losses
suffered during the period of Govern-
ment control were compensable. The
plurality had little difficulty conclud-
ing that because there had been an
“actual taking of possession and con-
trol,” the taking was as clear as if
the Government held full title and
ownership. Id., at 116, 95 L Ed
809, 71 S Ct 670 (plurality opin-
ion of Black, J., with whom
Frankfurter, Douglas, and Jackson,
JdJ., joined; no other Justice chal-
lenged this portion of the opinion).
In United States v Central Eureka
Mining Co. 357 US 155, 2 L Ed 2d
1228, 78 S Ct 1097 (1958), by
contrast, the Court found no taking

7. Early commentators viewed a physical
occupation of real property as the quintessen-
tial deprivation of property. See, e. g., 1 W.
Blackstone, Commentaries *139: J. Lewis, A
Treatise on the Law of Eminent Domain in
the United States 197 (1888) ("Any invasion
of property, except in case of necessity . . .,
either upon, above or below the surface, and

whether temporary or permanent, is a taking:
as by constructing a ditch through it, passing
under it by a tunnel, laying gas. water or
sewer pipes in the soil, or extending struc-
tures over it, as a bridge or telephone wire"”
(footnote omitted; emphasis in original)); 1 P.
Nichols, The Law of Eminent Domain 282 (2d
ed 1917).



U.S. SUPREME COURT REPORTS

where the Government had issued a
wartime order requiring nonessen-
tial gold mines to cease operations
for the purpose of conserving equip-
ment and manpower for use in
mines more essential to the war ef-
fort. Over dissenting Justice Har-
lan’s complaint that “as a practical
matter the Order led to conse-
quences no different from those that
would have followed the temporary
acquisition of physical possession of
these mines by the United States,”
id., at 181, 2 L Ed 2d 1228, 78 5 Ct
1097, the Court reasoned that “the

Government did not occupy,
[458 US 432]

use, or
in any manner take physical posses-
sion of the gold mines or of the
equipment connected with them.”
1d.. at 165-166, 2 L Ed 2d 1228, 78 S
Ct 1097. The Court concluded that
the temporary though severe restric-

tion on use of the mines was justi-

fied by the exigency of war.t Cf.
YMCA v United States, 395 US 85,
92, 23 L Ed 2d 117, 89 S Ct 1511
(1969) (“Ordinarily, of course, gov-
ernment occupation of private prop-
erty deprives the private owner of
his use of the property, and it is this
deprivation for which the Constitu-
tion requires compensation”).

(5] Although this Court’s most re-
cent cases have not addressed the
precise issue before us, they have

73 L Ed 2d

emphasized that physical Iinvasion
cases are special and have not repu-
diated the rule that any permanent
physical occupation is a taking. The
cases state or imply that a physical
invasion is subject to a balancing
process, but they do not suggest that
a permanent physical occupation
would ever be exempt from the Tak-
ings Clause.

[6a] Penn Central Transportation
Co. v New York City, as noted above,
contains one of the most complete
discussions of the Takings Clause.
The Court explained that resolving
whether public action works a tak-
ing is ordinarily an ad. hoc inquiry
in which several factors are particu-
larly significant—the economic im-
pact of the regulation, the extent to
which it interferes with investment-
backed expectations, and the charac-
ter of the governmental action. 438
US, at 124, 57 L Ed 2d 631, 98 S Ct
2646. The opinion does not repudiate
the rule that a permanent physical
occupation is a government action of
such a unique character that it is a
taking without regard to other fac-
tors that a court might ordinarily
examine.®

(458 US 433]
In Kaiser Aetna v United States,
444 US 164, 62 L Ed 24 332, 100 S
Ct 383 (1979), the Court held that

the Government’s imposition of a

8. Indeed, although dissenting Justice Har-
lan would have treated the restriction as if it
were a physical occupation, it is significant
that he relied on physical appropriation as
the paradigm of a taking. See United States v
Central Eureka Mining Co. 357 Us, at 181,
183-184, 2 L Ed 2d 1228, 78 S Ct 1097,

9. [6b] The City of New York and the
opinion of the Court of Appeals place preat
emphasis on Penn Central’s reference to a
physical invasion “hy government,” 438 Us,
at 124, 57 L Ed 2d 631, 98 S Ct 2646, and
argue that a similar invasion by a private
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party should be treated differently. We dis-
agree. A permanent physical occupation auz.
thorized by state law is a taking withouk
regard to whether the State, or instead
party authorized by the State, i

pant. See, e. g, Pumpelly v Green Bay ; 5
Rl 166, 20 1, Ed 557 (1872). Penn Centfal &
simply holds that in cases of physical invasio
short of permanent appropriation, the_fam‘
that the government itself commits an 1VE
sion from which it directly benefits is OD€X
relevant factor in determining whether a ,
ing has occurred. 438 US, at 124, 128, 57 L_,
2d 631, 98 S Ct 2646. v
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navigational servitude requiring
public access to a pond was a taking
where the landowner had reasonably
relied on Government consent in
connecting the pond to navigable
water. The Court emphasized that
the servitude took the landowner’s
right to exclude, “one of the most
essential sticks in the bundle of
rights that are commonly character-
ized as property.” Id., at 176, 62 L
Ed 2d 332, 100 S Ct 383. The Court
explained:

“This is not a case in which the
Government is exercising its regu-
latory power in a manner that
will cause an insubstantial devalu-
ation of petitioner’s private prop-
erty; rather, the imposition of the
navigational servitude in this con-
text will result in an actual physi-
cal invasion of the privately
owned marina. And even if
the Government physically in-
vades only an easement in prop-
erty, it must nonetheless pay com-
pensation. See United States v
Causby, 328 US 256, 265 [90 L Ed
1206, 66 S Ct 1062] (1946); Ports-
mouth Co. v United States, 260 US
327 [67 L Ed 287, 43 S Ct 135]
(1922).” Id., at 180, 62 L Ed 2d
332, 100 S Ct 383 (emphasis
added).

Although the easement of passage,

not being a permanent occupation of
land, was not considered a taking
per se, Kaiser Aetna reemphasizes
that a physical invasion is a govern-
ment intrusion of an unusually seri-
ous character."

[458 US 434)

Another recent case underscores
the constitutional distinction be-
tween a permanent occupation and a
temporary physical invasion. In
PruneYard Shopping Center v Rob-
ins, 447 US 74, 64 L Ed 2d 741, 100
S Ct 2035 (1980), the Court upheld a
state constitutional requirement
that shopping center owners permit
individuals to exercise free speech
and petition rights on their prop-
erty, to which they had already in-
vited the general public. The Court
emphasized that the State Constitu-
tion does not prevent the owner
from restricting expressive activities
by imposing reasonable time, place.
and manner restrictions to minimize
interference with the owner's com-
mercial functions. Since the invasion
was temporary and limited in na-
ture, and since the owner had not
exhibited an interest in excluding all
persons from his property, “the fact
that [the solicitors] may have ‘physi-
cally invaded’ [the owners’] property
cannot be viewed as determinative.”
Id., at 84, 64 L. Ed 2d 741, 100 S Ct
2035.1

10. See also Andrus v Allard, 444 US 51, 62
L Ed 2d 210, 100 S Ct 318 (1979). That case
held that the prohibition of the sale of eagle
feathers was not a taking as applied to trad-
ers of bird artifacts. “The regulations chal-
lenged here do not compel the surrender of
the artifacts, and there is no physical inva-
8lon or restraint upon them. . . . In this case,
it is crucial that appellees retain the rights to
possess and transport their property, and to
donate or devise the protected birds. . . .
(Lloss of future profits—unaccompanied by
any physical property restriction—provides a
slender reed upon which to rest a takings

g‘lagm Id., at 65-66, 62 L Ed 2d 210, 100 S Ct

11. Teleprompter's reliance on laboer cases
requiring companies to permit access to union
organizers, see, e. g., Hudgens v NLRB, 424
US 507, 47 L Ed 2d 196, 96 S Ct 1029 (1976;
Central Hardware Co. v NLRB, 407 US 539,
33 L Ed 2d 122, 92 S Ct 2238 (1972); NLRB v
Babcock & Wilcox Co. 351 US 105, 100 L Ed
975, 76 S Ct 679 (1956), is similarly misplaced.
As we recently explained:

“[T)he allowed intrusion on property rights

is limited to that necessary to facilitate the

exercise of employees’ § 7 rights [to orga-
nize under the National Labor Relations

Act]. After the requisite need for access to

the employer's property has been shown.

the access is limited to (i) union organizers;
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In short, when the “‘character of Corp. 323 US 373, 378,89 L Ed 311,
the governrnental action,” Penn Cen- 65 g Ct 357, 156 ALR 390 (1945). To
tral, 438 US, at 124, 57 L Ed 2d 631, the extent that the government per-
98 S Ct 2646, is a permanent physi-
cal occupation of property, our cases
uniformly have found a taking to
the extent of the occupation, without
regard to

manently occupies physical property,
it effectively destroys each of these
rights. First, the owner has no right
to possess the occupied space him-
[458 US 435] self, and also has no power to ex-
whether the action clude the occupier from possession
achieves an important public benefit and use of the space. The power to
or has only minimal economic im- exclude has traditionally been con-
pact on the owner. sidered one of the most treasured
strands in an owner’s bundle of
B - property rights.!” See Kaiser Aetna,

o (458 US 436]
The historical rule that a perma- 444 US, at 179-180, 62 L Ed 24 332,
nent physical occupation of anoth- 100 S Ct 383; see also Restatement

er's propelr’gy is a taking ha_xs more  of Property §7 (1936). Second, the
than tradition to commend it. Such permanent physical occupation of

an appropriation is perhaps the most property forever denies the owner

z?éo;lfo;?:& ?ié:;;ii;onTgfbi?rggn; any power to control the use of the
; ty; h t
o ey M TRl TR an ke re
US 51, 65-66, 62 L Ed 2d 210, 100 S BENETS, n make no nonp
) ) , sory use of the property. Although

Ct 318 (1979), the government does deprivation of the right to use and

not simply take 2 single “strand” = jhiqin a profit from property is not,

from the “bundle” of property g
i ; in every case, inde endently suffi-
rights: it chops through the bundle, cient toyestablish a Et)aking, syee An-

taking a slice of every strand. ras v Allard, supra, at 66 62 L Ed

[7, 8a] Property rights in a physi- od 210, 100 S Ct 318, it is clearly
cal thing have been described as the relevant. Finally, even though the
rights “to possess, use and dispose of owner may retain the bare legal
it.” United States v General Motors right to dispose of the occupied

1
- ect to a more

(ii) prescribed nonwerking areas of the em- temporary limitations are subj C
ployer’s premises; and (iii) the duration of complex balancing process to determine
the organization activity. In short, the prin- whether they are a taking. The rationale i8
* ciple of accommodation announced in Bab- evident: they do not absolutely dispossess the,
cock is limited to labor organization cam- owner of his rights to use, and exclude others
paigns, and the ‘yielding' of property rights  from, his property.
it may require is both temporary and lim- The dissent objects that the distinction be-
ited.” Central Hardware Co. supra, at 545, tween a permanent physical occupation and 8
33 [ Ed 2d 122, 92 5 Ct 2238, temporary invasion will not always be clear.

Post, at 448, 73 L Ed 2d, at 890. This objec”
12. [8b] The permanence and absolute €X-  tion is overstated, and in any event is irrele:

clusivity of a physical_occupation distinguish  yant to the critical point that a permanent‘
it from temporary limitations on the right to  physical occupation is unquestionably &
exclude. Not every physical invasion is a tak- ipg. In the antitrust area, similarly,

ing. As PruneYard Shopping Center v Robins, (Court has not declined to apply a per % IV
447 US 74, 64 L Ed 2d 741, 100 S Ct 2035  simply because a court must, at the bounds
(1980), Kaiser Aetna v United States, 444 US  of the rule, apply the rule of reason-#
|64 62 L Ed 2d 332, 100 S Ct 383 (1978), and  engage in a more complex balancing anal

the intermittent flooding cases reveal, such
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space by transfer or sale, the perma-
nent occupation of that space by a
stranger will ordinarily empty the
right of any value, since the pur-
chaser will also be unable to make
any use of the property.

Moreover, an owner suffers a spe-
cial kind of injury when a stranger
directly invades and occupies the
owner’s property. As Part II-A, su-
pra, indicates, property law has long
protected an owner’s expectation
that he will be relatively undis-
turbed at least in the possession of
his property. To require, as well,
that the owner permit another to
exercise complete dominion literally
adds insult to injury. See Michel-
man, Property, Utility, and Fairness:
Comments on the Ethical Founda-
tions of "Just Compensation” Law,
80 Harv L, Rev 1165, 1228, and n 110
(1967). Furthermore. such an occupa-
tion is qualitatively more severe
than a regulation of the use of prop-
erty, even a regulation that imposes
affirmative duties on the owner,
since the owner may have no control
over the timing, extent, or nature of
the invasion. See n 19, infra.

[9] The traditional rule also avoids
otherwise difficult line-drawing prob-

lems. Few would disagree that if the
State required landlords to permit
third parties to install swimming
pools on the landlords’ rooftops for
the convenience of the tenants, the
requirement would be a taking. If
the cable installation here occupied
as much space, again, few would
disagree that the occupation would
be a taking. But constitutional pro-
tection for the rights of private prop-
erty cannot be made to depend on
the size of the area permanently
occupied.t?
[458 US 437]

Indeed, it is possible that
in the future, additional cable instal-
lations that more significantly re-
strict a landlord’s use of the roof of
his building will be made. Section
828 requires a landlord to permit
such multiple installations.!

[10] Finally, whether a permanent
physical occupation has occurred
presents relatively few problems of
proof. The placement of a fixed
structure on land or real property is
an obvious fact that will rarely be
subject to dispute. Once the fact of
occupation is shown, of course, a
court should consider the extent of
the occupation as one relevant factor
in determining the compensation

13. In United States v Caushy, 328 US 258,
90 L Ed 1206, 66 S Ct 1062 (1946), the Court
approvingly cited Butler v Frontier Telephone
Co. 186 NY 486, 79 NE 716 (1806), holding
that ejectment would lie where a teiephone
wire was strung across the plaintiff’s property
without touching the soil. The Court quoted
the following language:

"“‘[Aln owner is entitled to the absolute and

undisturbed possession of every part of his

Premises, including the space above, as

much as a mine beneath. If the wire had

been a huge cable, several inches thick and
but a foot above the ground, there would
have been a difference in degree, but not in

Principle. Expand the wire into a beam

Supported by posts standing upon abutting

lots without touching the surface of plain-

tiff’s land, and the difference would still be

one of degree only. Enlarge the beam into a
bridge, and yet space only would be occu-
pied. Erect a house upon the bridge, and
the air above the surface of the land would
alone be disturbed.”” 328 US, at 265, n 10,
90 L Ed 1206, 66 S Ct 1062, quoting Butler
v Frontier Telephone Co. supra, at 491-492,
79 NE 718.

14. Although the City of New York has
granted an exclusive franchise to Telepromp-
ter, it is not required to do so under state law,
see NY Exec Law §811 et seq. (McKinney
Supp 1981-1982), and future changes in tech-
nology may cause the city to reconsider its
decision. Indeed, at present some communities
apparently grant nonexclusive [franchises.
Brief for National Satellite Cable Association
et al. as Amici Curiae 21.
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due.’s For that reason, moreover,

there is
(458 US 438]

less need to consider the
extent of the occupation in deter-
mining whether there is a taking in
the first instance.

c

[1b, 11a] Teleprompter’s cable in-
stallation on appellant’s building
constitutes a taking under the tradi-
tional test. The installation involved
a direct physical attachment of
plates, boxes, wires, bolts, and
screws to the building, completely
occupying space immediately above
and upon the roof and along the
building’s exterior wall.'®

In light of our analysis, we find no
constitutional difference between a
crossover and a NONCrossover instal-
lation. The portions of the installa-
ion necessary for both Crossovers

73 L Ed 2d

and NONCrossovers permanently ap-
propriate appellant’s property. Ac-
cordingly, each type of installation is
a taking.

Appellees raise a series of objec-
tions to application of the traditional
rule here. Teleprompter notes that
the law applies only to buildings
used as rental property, and draws

(458 US 439]

conclusion that the law is simply
a permissible regulation of the use
of real property. We fail to see, how-
ever, why a physical occupation of
one type of property but not another
type is any less a physical occupa-
tion. Insofar as Teleprompter means
to suggest that this is not a perma-
nent physical invasion, we must
differ. So long as the property re-
mains residential and a CATV com-
pany wishes to retain the installa-
tion, the landlord must permit it."”

tion necessary for both crossovers BOm W T ———o

15. In this case, the Court of Appeals noted
testimony preceding the enactment of §828
that the landlord’'s interest in excluding cable
installation “consists entirely of insisting that
some negligible unoccupied space remain un-
occupied.”” 53 NY2d, at 141, 423 NE2d, at 328
(emphasis omitted). The State Cable Commis-
sion referred to the same testimony in estab-
lishing a S1 presumptive award. Statement of
General Policy, App 48.

A number of the dissent’s arguments—that
§828 “likely increases both the building’s
resale value and its attractiveness on the
rental market,” post, at 452, 73 L Ed 2d, at
893, and that appellant might have no alter-
native use for the cable-occupied space, post,
at 453454, 73 L Ed 2d, at 824—may also be
relevant to the amount of compensation due.
It should be noted, however, that the first
argument is speculative and is contradicted
by appellant's testimony that she and “the
whale block” would be able to sell their build-
ings for a higher price absent the installation.
App 100.

16. [11b] 1t is constitutionally irrelevant
whether appellant (or her predecessor in title)
had previously occupied this space, since a
“landowner owns at least as much of the
space above the ground as he can occupy or
use in connection with the land.” United
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States v Causby, supra, at 264, 90 L Ed 1206,
66 S Ct 1062.

The dissent asserts that a taking of about
one-eighth of a cubic foot of space is not of
constitutional significance. Post, at 443, 73 L
Ed 2d, at 887. The assertion appears to be
factually incorrect. since it ignores the two
large silver boxes that appellant identified as
part of the installation. App 90; Loretto Affi-
davit in Support of Motion for Summary
Judgment (Apr. 21, 1978), Appellants’ Appen-
dix in No. 8300/76 (NY App), p 77. Although
the record does not reveal their size, appel-
lant states that they are approximately 18" X
12" x 6", Brief for Appellant 8 1, and appel
lees do not dispute this statement. The dis
placed volume, then, is in excess of 14 cubi
feet. In any event, these facts are not criti

whether the installation is a taking does v;é,

depend on whether the volume of space
occupies is bigger than a breadbox. ’

17. Tt is true that the landlord could avold:
the requirements of §828 by ceasing to r?ﬂt,
the building to tenants. But a landlord’s abilk;
ity to rent his property may not be condi;
tioned on his forfeiting the right to compens
tion for a physical occupation. Teleprompter’
broad “use-dependency” argument proves; 09
much. For example, it would allow the_
ernment to require a landlord to devo

HERE S G me 4t e P e TT AT
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[12] Teleprompter also asserts the
related argument that the State has
effectively granted a tenant the
property right to have a CATV in-
stallation placed on the roof of his
building, as an appurtenance to the
tenant’s leasehold. The short answer
is that § 828(1)(a) does not purport to
give the fenant any enforceable
property rights with respect to
CATV installation, and the lower
courts did not rest their decisions on
this ground.'® Of course, Telepromp-
ter, not appellant’s tenants, actually
owns the installation. Moreover, the
government does not have unlimited
power to redefine property rights.
See Webb's Fabulous Pharmacies,
Inc. v Beckwith, 449 US 155, 164, 66
L Ed 2d 358, 101 S Ct 446 (1980} (“a
State, by ipse dixit, may not trans-
form private property into public
property without compensation”).

[458 US 440]

[13] Finally, we do not agree with
appellees that application of the
physical occupation rule will have
dire consequences for the govern-
ment’s power to adjust landlord-ten-
ant relationships. This Court has
consistently affirmed that States
have broad power to regulate hous-
ing conditions in general and the
landlord-tenant relationship in par-
ticular without paying compensation
for all economic injuries that such
regulation entails. See, e. g., Heart
of Atlanta Motel, Inc. v United

States, 379 US 241, 13 L Ed 24 258,
85 S Ct 348 (1964) (discrimination in
places of public accommodation);
Queenside Hills Realty Co. v Saxl,
328 US 80, 90 L Ed 1096, 66 S Ct
850 (1946) (fire regulation); Bowles v
Willingham, 321 US 508, 88 L Ed
892, 64 S Ct 641, 28 Ohio Ops 180
(1944) (rent control); Home Building
& Loan Assn. v Blaisdell, 290 US
398, 78 L Ed 413, 54 S Ct 231, 88
ALR 1481 (1934) (mortgage morato-
rium); Edgar A. Levy Leasing Co. v
Siegel, 258 US 242, 66 L Ed 595, 42
S Ct 289 (1922) (emergency housing
law); Block v Hirsh, 256 US 135, 65
L Ed 865, 41 S Ct 458, 16 ALR 165
(1921) (rent control). In none of these
cases, however, did the government
authorize the permanent occupation
of the landlord’s property by a third
party. Consequently, our holding to-
day in no way alters the analysis
governing the State’s power to re-
quire landlords to comply with build-
ing codes and provide utility connec-
tions, mailboxes, smoke detectors,
fire extinguishers, and the like in
the common area of a building. So
long as these regulations do not re-
quire the landlord to suffer the phys-
ical occupation of a portion of his
building by a third party, they will
be analyzed under the multifactor
inquiry generally applicable to non-
possessory governmental activity.
See Penn Central, Transportation
Co. v New York City, 438 US 104, 57
L Ed 2d 631, 98 S Ct 2646 (1978).1

substantial portion of his building to vending
and washing machines, with all profits to be
retained by the owners of these services and
with no compensation for the deprivation of
Space. It would even allow the government to

requisition a certain number of apartments as
permanent government offices. The right of a
property owner to exclude a stranger’s physi-
cal occupation of his land cannot be so easily
manipulated.

18, We also decline to hazard an opinion as
to the respective rights of the landlord and
tenant under state law prior to enactment of

§ 828 to use the space occupied by the cable
installation, an issue over which the parties
sharply disagree.

19. If §828 required landlords to provide
cable installation if a tenant so desires, the
statute might present a different question
from the question before us, since the land-
lord would own the installation. Ownership
would give the landlord rights to the place-
ment, manner, use, and possibly the disposi-
tion of the installation. The fact of ownership
is, contrary to the dissent, not simply “inci-
dental,” post, at 450, 73 L Ed 2d, at 891; it
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(458 US 441]
111

[1c] Our holding today is very nar-
row. We affirm the traditional rule
that a permanent physical occupa-
tion of property is a taking. In such
a case, the property owner enter-
tains a historically rooted expecta-
tion of compensation, and the char-
acter of the invasion is qualitatively
more intrusive than perhaps any
other category of property regula-
tion. We do not, however, question
the equally substantial authority up-
holding a State'’s broad power to
impose appropriate restrictions upon
an owner's use of his property.

[14] Furthermore, our conclusion

73 L Ed 2d

that § 828 works a taking of a por-
tion of appellant’s property does not
presuppose that the fee which many
landlords had obtained from Tele-
prompter prior to the law’s enact-
ment is a proper measure of the
value of the property taken. The
issue of the amount of compensation
that is due, on which we express no
opinion, is a matter for the state
courts to consider on remand.®

[458 US 442]

The judgment of the New York
Court of Appeals is reversed, and the
case is remanded for further pro-
ceedings not inconsistent with this
opinion. '

It is so ordered.

SEPARATE OPINION

Justice Blackmun, with whom
Justice Brennan and Justice White
join, dissenting.

If the Court's decisions construing
the Takings Clause state anything
clearly, it is that “[t]here is no set

would give a landlord (rather than a CATV
company) full authority over the installation
except only as government specifically limited
that authority. The landlord would decide
how to comply with applicable government
regulations concerning CATV and therefore
could minimize the physical, esthetic, and
other effects of the installation. Moreover, if
the landlord wished to repair, demolish, or
construct in the area of the building where
the installation is located, he need not incur
the burden of obtaining the CATV company's
cooperation in moving the cable.

In this case, by contrast, appellant suffered
injury that might have been obviated if she
had owned the cable and could exercise con-
trol over its installation. The drilling and
stapling that accompanied installation appar-
ently caused physical damage to appellant'’s
building. App 83, 95-96, 104. Appellant, who
resides in her building, further testified that
the cable installation is "ugly.” ld., at 99.
Although § 828 provides that a landlord may
require “reasonable” conditions that are '‘nec-
essary” to protect the appearance of the
premises and may seek indemnity for dam-
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formula to determine where regula-
tion ends and taking begins.” Gold-
blatt v Town of Hempstead, 369 US
590, 594, 8 L Ed 2d 130, 82 S Ct 987
(1962).!

In a curiously anachronistic deci-

age, these provisions are somewhat limited.
Even if the provisions are effective, the incon-
venience to the landlord of initiating the
repairs remains a cognizable burden.

20. In light of our disposition of appellant’s
takings claim, we do not address her conten-
tion that § 828 deprives her of property with-
out due process of law. :

1. See Kaiser Aetna Vv United States, 444
UsS 164, 175, 62 L Ed 2d 332, 100 S Ct 383
(1979); Andrus v Allard, 444 US 51, 65, 62 L
Ed 2d 210, 100 S Ct 318 (1979) (“There is no
abstract or fixed point at which judicial inter-
vention under the Takings Clause becomes .
appropriate’); Penn Central Transportation
Co. v New York City, 433 Us 104, 124, 57 L
Ed 2d 631,98 S Ct 2646 (1978); United States
v Caltex, Inc. 344 US 149, 156, 97 L Ed 15?. 2
73 § Ct 200 (1952) (“No rigid rules can be laid
down to distinguish compensable losses from h3
noncompensable losses™); Pennsylvania
Co. v Mahon, 260 US 393, 416, 67 L Ed 3223
43 S Ct 158, 28 ALR 1321 (1922) (a takings
question “is a question of degree——and there-
fore cannot be disposed of by general prop
tions"). B rt
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sion, the Court today acknowledges
its historical disavowal of set formu-
lae in almost the same breath as it
constructs a rigid per se takings
rule: “a permanent physical occupa-
tion authorized by government is a
taking without regard to the public
interests that it may serve.” Ante, at
426, 73 L Ed 2d, at 876. To sustain
its rule against our recent prece-
dents, the Court erects a strained
and untenable distinction between
“temporary physical invasions,”
whose constitutionality concededly
“is subject to a balancing process,”
and “‘permanent physical occupa-
tions,” which are "taking(s] without
regard to other factors that a court
might ordinarily examine.” Ante, at
432, 73 L Ed 2d, at 880.

In my view, the Court’s approach
“reduces the constitutional issue to a
formalistic quibble” over whether
property has been “permanently oc-
cupied” or “‘temporarily invaded.”
Sax, Takings and the Police Power,

74 Yale LJ 36, 37
[458 US 443]

(1964). The Court’s
application of its formula to the
facts of this case vividly illustrates
that its approach is potentially dan-
gerous as well as misguided. Despite
its concession that “States have
broad power io regulate . .. the
landlord-tenant  relationship . ..
without paying compensation for all

economic injuries that such regula-
tion entails,” ante, at 440, 73 L. Ed
2d, at 885, the Court uses its rule to
undercut a carefully considered leg-
islative judgment concerning land-
lord-tenant relationships. I therefore
respectfully dissent.

I

Before examining the Court’s new
takings rule, it is worth reviewing
what was “taken” in this case. At
issue are about 36 feet of cable one-
half inch in diameter and two 4" X
4" x 4" metal boxes. Jointly, the
cable and boxes occupy only about
one-eighth of a cubic foot of space on
the roof of appellant’s Manhattan
apartment building. When appellant
purchased that building in 1971, the
“physical invasion” she now chal-
lenges had already occurred.* Appel-
lant did not bring this action until
about five years later, demanding
5% of appellee Teleprompter’s gross
revenues from her building, and
claiming that the operation of NY

Exec. Law § 828 (McKinney
[458 US 444]

Supp
1981-1982) “took” her property. The
New York Supreme Court, the Ap-
pellate Division, and the New York
Court of Appeals all rejected that
claim, upholding § 828 as a wvalid
exercise of the State’s police power.

2. In January 1968, appellee Teleprompter
signed a 5-year installation agreement with
the building’s previous owner in exchange for
a flat fee of $50. Appellee installed both the
30-foot main cable and its 4- to 6-foot “cross-
over” extension in June 1970. For two vears
after taking possession of the building and the
appurtenant equipment, appellant did not ob-
ject to the cable's presence. Indeed, despite
numerous inspections, appellant had never
even noticed the equipment until Telepromp-
ter first began to provide cable television

service to one of her tenants. 53 NY2d 124,
134-135. 423 NE2d 320, 324 (1981). Nor did
appellant thereafter ever specifically ask Tele-
prompter to remove the components from her
building. App 107, 108, 110.

Although the Court alludes to the presence
of “two large silver boxes” on appellant’s roof,
ante, at 438, n 16, 73 L Ed 2d, at 884, the
New York Court of Appeals' opinion nowhere
mentions them, nor are their dimensions
stated anywhere in the record.




The Court of Appeals held that

“the State may proscribe a tres-
pass action by landlords generally
against a cable TV company which
places a cable and other fixtures
on the roof of any landlord’s build-
ing, in order to protect the right of
the tenants of rental property,
who will ultimately have to pay
any charge a landlord is permitted
to collect from the cable TV com-
pany, to obtain TV service in their
respective apartments.” 53 NY2d
124, 153, 423 NE2d 320, 335
(1981). - '

In so ruling, the court applied the
multifactor balancing test prescribed
by this Court’s recent Takings
Clause decisions. Those decisions
teach that takings questions should
be resolved through “essentially ad
hoe, factual inquiries,” Kaiser Aetna
v United States, 444 US 164, 175, 62
L Ed 2d 332, 100 S Ct 383 (1979),
into “such factors as the character
of the governmental action, its eco-
nomic impact, and its interference

3. The court found that the state legislature
had enacted §828 to “prohibit gouging and
arbitrary action” by “landlords [who] in many
instances have imposed extremely onerous
fees and conditions on cable access to their
buildings.” 33 NY2d, at 141, 423 NE2d. at
328, citing testimony of Joseph C. Swidler,
Chairman of the Public Service Commission,
before the Joint Legislative Committee consid-
ering the CATV bill.

Given the growing importance of cable tele-
vision, the legislature decided that urban ten-
ants' need for access to that medium justified
a minor intrusion upon the landlord’s inter-
est, which
‘consists entirely of insisting that some negli-
gible unoccupied space remain unoccupied.
The tenant's interest clearly is more substan-
tial, consisting of a right to receive (and per-
haps send) communications from and to the
outside world. In the electronic age, the land-
lord should not be able to preclude a tenant
from obtaining CATV service (or to exact a
surcharge for allowing the service) any more
than he could preclude a tenant from receiv-
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73 L Ed 2d

with reasonable investment-backed
expectations.” PruneYard Shopping
Center v Robins, 447 US 74, 83,64 L
Ed 2d 741, 100 S Ct 2035 (1980). See
53 NY2d, at 144-151, 423 NE2d, at
330-334. 2

The Court of Appeals found, first,
that §828 represented a reasoned
legislative effort to arbitrate be-
tween the interests of tenants and
landlords and to encourage develop-
ment of an important educational
and communications medium.? Id., at

(458 US 445]
143-145, 423 NE2d, at 329-330.
Moreover, under PruneYard Shop-
ping Center v Robins, 447 US, at 83~
84 64 L Ed 2d 741, 100 S Ct 2035,
the fact that § 828 authorized Tele-
prompter to make a minor physical
‘ntrusion upon appellant’s property
was in no way determinative of the
takings question. 53 NYZ2d, at 146-
147, 423 NE2d. at 331

Second, the court concluded that
the statute's economic impact on ap-
pellant was de minimis because

ing mail or telegrams directed to him.” Ibid.,
citing Regulation of Cable Television by the
State of New York, Report to the New York

Public Service Commission by Commissioner
William K. Jones 207 (1970).

4. Section 828 carefully regulates the cable
television company's physical intrusion onto
the landlord's property. If the landlord re-
quests, the company must conform its instal-
lations "to such reasonable conditions as are_
necessary to protect the safety, functioning,
and appearance of the premises, and the con-
venience and well-being of other tenants.”
Exec Law § 828(1nai) {McKinney Supp 1981-_‘
1982). Furthermore, the company must “agree
to indemnify the landlord for any damage.
caused by the installation, operation or re--
moval of such facilities.” § 828(1)a)iii). P
nally, the statute authorizes the landlord 9’
require either “the cable television company’
or the tenant or a combination thereof [to};
bear the entire cost of the installation, OpeLe
tion or removal’ of any equipmenizy
§ 828(1)Nalii). ‘ 2
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§ 828 did not affect the fair return
on her property. 53 NY2d, at 148-
150, 423 NE2d, at 332-333. Third,
the statute did not interfere with
appellant’s reasonable investment-
backed expectations. Id., at 150-151,
423 NE2d, at 333-334., When appel-
lant purchased the building, she was
unaware of the existence of the ca-
ble. See n 2, supra. Thus, she could
not have invested in the building
with any reasonable expectaticn
that the one-eighth cubic foot of
space occupied by the cable televi-
sion installment would become in-
come-productive. 53 NY2d, at 155,
423 NE2d, at 336.

[458 US 446]
II

Given that the New York Court of
Appeals’ straightforward application
of this Court’s balancing test yielded
a finding of no taking, it becomes
clear why the Court now constructs
a per se rule to reverse. The Court
can escape the result dictated by our
recent takings cases only by resort-
ing to bygone precedents and argu-
ing that “permanent physical occu-
pations” somehow differ qualita-
tively from all other forms of gov-
ernment regulation.

The Court argues that a per se
rule based on “permanent physical
occupation™ is both historically
rooted, see ante, at 426-435, 73 L Ed
2d, at 876-882, and jurisprudentially
sound, see ante, at 435-438, 73 L. Ed
2d, at 882-884. 1 disagree in both
respects. The 19th-century prece-
dents relied on by the Court lack
any vitality outside the agrarian
context in which they were decided.’
But if, by chance, they

[458 US 447)

have any
lingering vitality, then, in my view,
those cases stand for a constitutional
rule that is uniquely unsuited to the
modern urban age. Furthermore, I
find logically untenable the Court’s
assertion that §828 must be ana-
lyzed under a per se rule because it
“effectively destroys” three of “the
most treasured strands in an own-
er's bundle of property rights,” ante,
at 435, 73 L Ed 2d, at 882.

A

The Court’s recent Takings Clause
decisions teach that nonphysical gov-
ernment intrusions on private prop-
erty, such as zoning ordinances and
other land-use restrictions, have be-

5. The Court properly acknowledges that
none of ocur recent takings decisions have
adopted a per se test for either temporary
physical invasions or permanent physical oc-
cupations. See ante, at 432-435, and 435, n
12, 73 L Ed 2d, at 880-882, and 882. While
!.he Court relies on historical dicta to support
its per se rule, the only holdings it cites fall
Into two categories: a number of cases involv-
ing flooding, ante, at 427-428, 73 L Ed 2d. at
876-8717, and St. Louis v Western Union Tele-
graph Co. 148 US 92, 37 L Ed 380, 13 S Ct
485 (1893), cited ante, at 428, 73 L Ed 2d, at
877-878.

In 1950, the Court noted that the first line
of cases stands for “"the principle that the
destruction of privately owned land by flood-
Ing is ‘a taking’ to the extent of the destruc-
tion caused,” and that those rulings had al-
ready “been limited by later decisions in some

LT e S LA S e d A R i

respects.” United States v Kansas City Life
Ins. Co. 339 US 779, 809-810, 94 L Ed 1277,
70 S Ct 885. Even at the time of its decision,
St. Louis v Western Union Telegraph Co.
addressed only the question "[w]hether the
city has power to collect rental for the use of
streets and public places” when a private
company seeks exclusive use of land whose
“use is common to all members of the public,
and . . . [is] open equally to citizens of other
States with those of the State in which the
street is situate.” 148 US, at 98-99, 37 L Ed
380, 13 S Ct 485. On its face, that issue is
distinct from the question here: whether ap-
pellant may extract from Teleprompter a fee
for the continuing use of her roof space above
and beyond the fee set by statute, namely,
“any amount which the commission shall, by
regulation, determine to be reasonable.” NY
Exec Law § 828(1)xb) (McKinney Supp 1982).
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come the rule rather than the excep-
tion. Modern government regulation
exudes intangible “axternalities”
that may diminish the value of pri-
vate property far more than minor
physical touchings. Nevertheless, as
the Court recognizes, it has “often
upheld substantial regulation of an
owner's use of his own property
where deemed necessary to promote
the public interest.” Ante, at 426, 73
L Ed 24, at 876. See, e.8., Agins v
City of Tiburon, 447 US 255, 65 L Ed
2d 106, 100 S Ct 2138 (1980); Penn
Central Transportation Co. Vv New
York City, 438 US 104, 124-125, 57
I, Ed 2d 631, 98 S Ct 2646 (1978);
Village of BEuclid v Ambler Realty
Co., 272 US 365, 71 L Ed 303, 47 S
Ct 114, 4 Ohio L Abs 816, 54 ALR
1016 (1926).

Precisely because the extent to
which the government may injure
private interests now depends so lit-
tle on whether or not it has autho-
rized a “physical contact,” the Court
has avoided per se takings rules rest-
ing on outmoded distinctions be-
tween physical and nonphysical in-
trusions. As one commentator has
observed, a takings rule based on
such a distinction is inherently sus-
pect because its capacity to distin-
guish, even crudely, between signifi-
cant and insignificant losses is too
puny to be taken seriously.” Michel-
man, Property, Utility, and Fairness:
Comments on the Ethical Founda-
tions of “Just Compensation” Law,
80 Harv L Rev 1165, 1227 (1967).

Surprisingly, the Court draws an
even finer distinction today—be-
tween temporary physical inva-

sions” and “permanent
(458 US 448]

physical oc-
cupations.” When the government
authorizes the latter type of intru-
sion, the Court would find “a taking

890

commercial property,

73 L Ed 2d

without regard to the public inter-
ests” the regulation may Serve.
Ante, at 426, 73 L Ed 2d, at 876. Yet
an examination of each of the three
words in the Court's ‘‘permanent
physical occupation” formula illus-
trates that the newly created distinc-
tion is even less substantial than the
distinction between physical and
nonphysical intrusions that the
Court already has rejected.

First, what does the Court mean
by ”permanent”’.’ Since all “tempo-
rary limitations on the right to ex-
clude” remain “subject to a more
complex balancing process to deter-
mine whether they are 2 taking,”
ante, at 435, n 12, 73 L Ed 2d, at
882, the Court presumably describes
a government intrusion that lasts
forever. But as the Court itself con-
cedes, § 828 does not require appel-
lant to permit the cable installation
forever, but only “[s]lo long as the
property remains residential and a
CATV company wishes to retain the
installation.” Ante, at 439, 73 L Ed
2d, at 884. This ig far from “‘perma-
nent.”

The Court reaffirms that “States
have broad power to regulate hous-
ing conditions in general and the
landlord-tenant relationship in par-
ticular without paying compensation
for all economic injuries that such
regulation entails.” Ante, at 440, 73

L Ed 2d, at 885. Thus, § 828 merely

defines one of the many statutory -
responsibilities that a New Yorker
accepts when she enters the ren
business. If appellant occupies her
own building, or converts it into 8.
she becomef
perfectly free to ex [
ter from her one-eig

roof space. But

chooses to use

rental purposes,

with all reasonable governm
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utes regulating the landlord-tenant
relationship.¢ If § 828 authorizes a
“permanent’ occupation,
[458 US 449]
and thus
works a taking “without regard to
the public interests that it may
serve,” then all other New York
statutes that require a landlord to
make physical attachments to his
rental property also must constitute
takings, even if they serve indisput-
ably valid public interests in tenant
protection and safety.’

The Court denies that its theory
invalidates these statutes, because
they “do not require the landlord to
suffer the physical occupation of a
portion of his building by a third
party.” Ante, at 440, 73 L Ed 2d, at
885. But surely this factor cannot be
determinative, since the Court si-
multaneously recognizes that tempo-
rary

(458 US 450]

invasions by third parties are
not subject to a per se rule. Nor can
the qualitative difference arise from
the incidental fact that, under § 828,
Teleprompter, rather than appellant
or her tenants, owns the cable in-
stallation. Cf. ante, at 440, and n 19,
73 L Ed 2d, at 885. If anything, § 828
leaves appellant better off than do
other housing statutes, since it en-
sures that her property will not be
damaged esthetically or physically,
see n 4, supra, without burdening
her with the cost of buying or main-
taining the cable.

In any event, under the Court’s
test, the “third party” problem
would remain even if appellant her-
self owned the cable. So long as
Teleprompter continuously passed
its electronic signal through the ca-
ble, a litigant could argue that the
second element of the Court’s for-
mula—a “physical touching” by a
stranger—was satisfied and that

6. In my view, the fact that § 828 inciden-
tally protects so-called “crossover” wires that
do not currently serve tenants, see ante. at
422, n 2, 73 L Ed 2d, at 874, does not affect
§828’s fundamental character as a piece of
landlord-tenant legislation. As the Court rec-
ognizes, ante, at 422, 73 L Ed 2d, at 874,
crossovers are crucial links in the cable “high-
way," and represent the simplest and most
economical way to provide service to tenants
in a group of buildings in close proximity.
Like the Court, I find “no constitutional dif-
ference between a crossover and a noncross-
over installation,” ante, at 438, 73 L Ed 2d, at
884. Even assuming arguendo that the cross.
over extension in this case works a taking. [
would be prepared to hold that the incremen-
tal governmental intrusion caused by that 4-
to 6-foot wire, which occupies the cubic vol-
ume of a child’s building block, is a de mini-
mis deprivation entitled to no compensation.

7. See, e. g, NY Mult Dwell Law §35
(McKinney 1974) (requiring entrance doors
and lights); § 36 (windows and skylights for
public halls and stairs); §50-a (Supp 1982)
(locks and intercommunication systems); § 50-

. ¢ (lobby attendants); § 51-a (peepholes); § 51-b

(elevator mirrors); §53 (fire escapes); §57
(hells and mail receptacles); § 67(3) (fire sprin-

klersi. See also Queenside Hills Realty Co. v
Saxl. 328 US 80, 90 L Ed 1096, 66 S Ct 850
(1946) (upholding constitutionality of New
York fire sprinkler provision).

These statutes specify in far greater detail
than § 828 what types of physical facilities a
New York landlord must provide his tenants
and where he must provide them. See, e. g.,
NY Mult Dwell Law §75 (McKinney 1974)
towners of multiple dwellings must provide
"proper appliances to receive and distribute
an adequate supply of water,” including “a
proper sink with running water and with a
two-inch waste and trap”); §35 (owners of
multiple dwellings with frontage exceeding 22
feet must provide "at least two lights, one at
each side of the entrance way, with an aggre-
gate illumination of one hundred fifty watts
or equivalent illumination™); § 50-a(2) (Supp
1981-1982) towners of Class A multiple dwell-
ings must provide intercommunication system
"located at an automatic self-locking door
giving public access to the main entrance hall
or lobby™).

Apartment building rooftops are not ex-
empted. See § 62 (landlords must place para-
pet walls and guardrails on their roofs “three
feet six inches or more in height above the
level of such area",
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§ 828 therefore worked a taking.?
Literally read, the Court’s test opens
the door to endless metaphysical
struggles over whether or not an
individual’s property has been
“physically” touched. It was pre-
cisely to avoid “permit(ting] techni-
calities of form to dictate conse-
quences of substance,” United States
v Central Eureka Mining Co, 367
US 155, 181, 2 L Ed 2d 1228, 78 S Gt
1097 (1958) (Harlan, J., dissenting),
that the Court abandoned a “physi-
cal contacts” test in the first place.

Third, the Court’s talismanic dis-
tinction between a continuous “occu-
pation” and a transient “invasion”
finds no basis in either economic
logic or Takings Clause precedent. In
the landlord-tenant context, the
Court has upheld against takings
challenges rent control statutes per-
mitting “temporary”

[458 US 451]

physical inva-
sions of considerable economic mag-
nitude. See, e. g., Block v Hirsh, 256
US 135, 65 L Ed 865, 41 S Ct 438, 16
ALR 165 (1921) (statute permitting
tenants to remain in physical posses-
sion of their apartments for two
years after the termination of their
leases). Moreover, precedents record
numerous other ‘‘temporary” offi-

U.S. SUPREME COURT REPORTS

73 L Ed 2d

444 US 164, 62 L Ed 2d 332, 100 S
Ct 383 (1979) (public easement of
passage to private pond); United
States v Causby, 328 US 256, 90 L
Ed 1206, 66 S Ct 1062 (1946) (noisy
airplane flights over private land).
While, under the Court’s balancing
test, some of these “temporary inva-
sions” have been found to be tak-
ings, the Court has subjected none of
them to the inflexible per se rule
now adapted to analyze the far less
obtrusive ‘“occupation” at issue in
the present case. Cf. ante, at 430-
431, 432-435, 73 L Ed 2d, at 879,
880-882.

In sum, history teaches that tak-
ings claims are properly evaluated
under a multifactor balancing test.
By directing that all “permanent
physical occupations” automatically
are compensable, “without regard to
whether the action achieves an im-
portant public benefit or has only
minimal economic impact on the
owner,” ante, at 434-435, 73 L Ed
9d, at 882, the Court does not fur-
ther equity so much as it encourages
litigants to manipulate their factual
allegations to gain the benefit of its
per se rule. Cf. n 8, supra. 1 do not
relish the prospect of distinguishing
the inevitable flow of certiorari peti-
tions attempting to shoehorn insub-
stantial takings claims into today’s

cially authorized invasions by third
parties that have intruded into an
owner’s enjoyment of property far
more deeply than did Teleprompter’s
long-unnoticed cable. See, e. g,
PruneYard Shopping Center v Rob-
ins, 447 US 74, 64 L Ed 2d 741, 100
S Ct 2035 (1980) (leafletting and
demonstrating in busy shopping cen-
ter); Kaiser Aetna v United States,

“get formula.”

B

Setting aside history, the Court:.
also states that the permanent phys:
ical occupation authorized by § 828,
is a per se taking because it,
uniquely impairs appellant’s powers,

the roof to inside the wire. . . . [The Wt
itself is owned by the landlord, but the t_:Bb.]e;_
company has the right to pass its SsIBL:
through the wire without compensation 0

landlord, for its commercial benefit.” Trd

Qral Arg 15.

8. Indeed, appellant’s counsel made pre-
cisely this claim at oral argument. Urging the
rule which the Court now adopts, appellant’s
counsel suggested that a taking would result
even if appellant owned the cable. "“[Tlhe
precise location of the easement [taken by
Teleprompter changes] from the surface of
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to dispose of, use, and exclude others

from, her property. See ante, at
[458 US 452]

435-438, 73 L Ed 2d, at 882-884. In
fact, the Court’s discussion nowhere
demonstrates how § 828 impairs
these private rights in a manner
qualitatively different from other
garden-variety landlord-tenant legis-
lation.

The Court first contends that the
Statute impairs appellant’s legal
right to dispose of cable-occupied
space by transfer and sale. But that
claim dissolves after a moment's re-
flection. If someone buys appellant’s
apartment building, but does not use
it for rental purposes, that person
can have the cable removed. and use
the space as he wishes. In such a
case, appellant’s right to dispose of
the space is worth just as much as if
§ 828 did not exist.

Even if another landlord buyvs ap-
pellant’s building for renta] pur-
poses, § 828 does not render the ca-
ble-occupied space valueless. As a
practical matter, the regulation en-
sures that tenants living in the
building will have access to cable
television for as long as that build-
ing is used for rental purposes, and
thereby likely increases both the
building’s resale value and its at-
tractiveness on the rental markert.®

In any event, §828 differs little
from the numerous other New York
statutory provisions that require
landlords to install physical facilities
“permanently occupying” common
spaces in or on their buildings. As
the Court acknowledges, the States
traditionally—and constitutionally—
have exercised their police power “to

require landlords to . . provide
utility connections, mailboxes,
smoke detectors, fire extinguishers,
and the like in the common area of
a building.” Ante, at 440, 73 L Ed
2d, at 885. Like § 828, these provi-
sions merely ensure tenants access
to services the legislature deems im-
portant, such as water, electricity,
natural light, telephones, intercom-
munication systems, and mail ser-
vice. See n 7, supra. A landlord’s
dispositional rights are affected no
more adversely
[458 US 453]

when he sells a build-
ing to another landlord subject to
§ 828, than when he sells that build-
ing subject only to these other New
York statutory provisions.

The Court also suggests that § 828
unconstitutionally alters appellant’s
right to control the use of her one-
eighth cubic foot of roof space. But
other New York multiple dwelling
statutes not only oblige landlords to
surrender significantly larger por-
tions of common space for their ten-
ants’ use, but also compel the /and-
lord—rather than the tenants or the
private installers—to pay for and to
maintain the equipment. For exam-
ple, New York landlords are re-
quired by law to provide and pay for
mailboxes that occupy more than
five times the volume that Tele-
prompter’s cable occupies on appel-
lant’s building. See Tr of Oral Arg
4243, citing NY Mult Dwell Law
§ 57 (McKinney 1974). If the State
constitutionally can insist that ap-
pellant make this sacrifice so that
her tenants may receive mail, it is
hard to understand why the State
may not require her to surrender

9. In her pretrial deposition, appellant con-
ceded not only that owners of other apart-
ment buildings thought that the cable's pres-
ence had enhanced the market value of their

buildings, App 102-103, but also that her own
tenants would have been upset if the cable
connection had been removed. Id., at 107, 108,
110.
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less space, flled at another’s ex-
pense, so that those same tenants
can receive television signals.

For constitutional purposes, the
relevant question cannot be solely
whether the State has interfered in
some minimal way with an owner's
use of space on her building. Any
intelligible takings inquiry must also
ask whether the extent of the State's
interference is so severe as to consti-
tute a compensable taking in light of
the owner’s alternative uses for the
property.'® Appellant freely admitted

that she would have
(458 US 454]

had no other
use for the cable-occupied space,
were Teleprompter’s equipment not
on her building. See App 97 (Deposi-
tion of Jean A. Lorettol.

The Court’s third and final argu-
ment is that § 828 has deprived ap-
pellant of her “power to exclude the
occupier from possession and use of
the space” occupied by the cable.
Ante, at 435, 73 L Ed 2d, at 882.
This argument has two flaws. First,
it unjustifiably assumes that appel-
lant’s tenants have no countervail-
ing property interest in permitting

73 L Ed 2d

Teleprompter to use that space.!!
Second, it suggests that the New
York Legislature may not exercise
its police power to affect appellant’s
common-law right to exclude Tele-
prompter even from one-eighth cubic
foot of roof space. But this Court
long ago recognized that new social
circumstances can justify legislative
modification of a property owner’s
common-law rights, without compen-
sation, if the legislative action serves
sufficiently important public inter-
ests. See Munn v Illinois, 94 TIS 1138:
134, 24 L Ed 77 (1877) ("A person
has no property, no vested interest,
in any rule of the common law. . . .
Indeed. the great office of statutes is
to remedy defects in the common
law as they are developed, and to
adapt it to the changes of time and
circumstance”); United States v
Causby, 328 US, at 260-261, 90 L Ed
1206, 66 S Ct 1062 (In the modern
world, “[clommon sense revolts at
the idea” that legislatures cannot
alter common-law ownership rights).

[458 US 455]
As the Court of Appeals recog-
nized, §828 merely deprives appel-
lant of a common-law trespass action

10. For this reason, the Court provides no
support for its per se rule by asserting that
the State could not require landlords, without
compensation, “to permit third parties to in-
stall swimming pools,” ante, at 436, 73 L Ed
2d, at 883, or vending and washing machines,
ante, at 439, n 17, 73 L Ed 2d, at 884885, for
the convenience of tenants. Presumably, these
more intrusive government regulations would
create difficult takings problems even under
sur traditional balancing approach. Depend-
ing on the character of the governmental
action, its economic impact, and the degree to
which it interfered with an owner's reason-
able investment-backed expectations, among
other things. the Court’s hypothetical exam-
ples might or might not constitute takings.
These examples hardly prove, however, that a
permanent physical occupation that works a
de minimis interference with a private prop-
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erty interest is a taking per se.

11. It is far from clear that, under New
York law, appellant's tenants would lack all
property interests in the few square inches on
the exterior of the building to which Tele-
prompter’s cable and hardware attach. Under
modern landlord-tenant law, a residential ten-
ancy is not merely a possessory interest in
specified space, but also a contract for the
provision of a package of services and facili-
ties necessary and appurtenant to that space.
See R. Schoshinski, American Law of Land-
lord and Tenant § 3:14 (19801 A modern ur-
ban tenant's leasehold often includes not only
contractual, but also statutory, rights. includ-

ing the rights to an implied warranty of

habitability, rent control, and such services a$
the landlord is obliged by statute to provide.
Cf. n 7, supra.
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LORETTO v TELEPROMPTER MANHATTAN CATV CORP.
458 US 419, 73 L Ed 2d 868, 102 5 Ct 3164

against Teleprompter, but only for
as long as she uses her building for
rental purposes, and as long as Tele-
prompter maintains its equipment in
compliance with the statute. Justice
Marshall recently and most aptly
observed:

“[Appellant’s] claim in this case
amounts to no less than a sugges-
tion that the common law of tres-
pass is not subject to revision by
the State . . If accepted, that
claim would represent a return to
the era of Lochner v New York,
198 US 45, [49 L Ed 937, 25 S Ct
539] (1905), when common-law
rights were also found immune
from revision by State or Federal
Government. Such an approach
would freeze the common law as it
has been constructed by the
courts, perhaps at its 19th-century
state of development. It would al-
low no room for change in re-
sponse to changes in circumstance.
The Due Process Clause does not
require such a result.”” PruneYard
Shopping Center v Robins, 447 US,
at 93, 64 L Ed 2d 741, 100 S Ct
2035 (concurring opinion).

111

In the end, what troubles me most
about today’s decision is that it rep-
resents an archaic judicial response
to a modern social problem. Cable
television is a new and growing, but

somewhat controversial, communica-
tions medium. See Brief for New
York State Cable Television Associa-
tion as Amicus Curiae 6-7 (about
25% of American homes with televi-
sions—approximately 20 million
families—currently subscribe to ca-
ble television, with the penetration
rate expected to double by 1890).
The New York Legislature not only
recognized, but also responded to,
this technological advance by enact-
ing a statute that sought carefully to
balance the interests of all private
parties. See nn 3 and 4, supra. New
York’s courts in this litigation, with
only one jurist in dissent, unani-
mously upheld the constitutionality
of that considered legislative judg-
ment.

[458 US 456]

This Court now reaches back in
time for a per se rule that disrupts
that legislative determination.’* Like
Justice Black, I believe that "the
solution of the problems precipitated
by . .. technological advances and
new ways of living cannot come
about through the application of
rigid constitutional restraints formu-
lated and enforced by the courts.”
United States v Causby, 328 US, at
274, 90 L. Ed 1206, 66 S Ct 1062
(dissenting opinion). I would affirm
the judgment and uphoeld the reason-
ing of the New York Court of Ap-
peals.

12. Happily, the Court leaves open the ques-
tion whether §828 provides landlords like
appellant sufficient compensation for their
actual losses. See ante, at 441, 73 L Ed 2d, at
886. Since the State Cable Television Commis-
sion's regulations permit higher than nominal
awards if a landlord makes "'a special show-
ing of greater damages,” App 52. the concur-
ring opinion in the New York Court of Ap-
peals found that the statute awards just com-
pensation. See 53 NY2d, at 155, 423 NE2d, at

336 (“[I]t is obvious that a landlord who actu-
ally incurs damage to his property or is re-
stricted in the use to which he might put that
property will receive compensation commen-
surate with the greater injury™. If. after the
remand following today’s decision, this minor
physical invasion is declared to be a taking
deserving little or no compensation, the net
result will have been a large expenditure of
judicial resources on a constitutional claim of
little moment.




January 27, 2000

Testimony of Robert G. Hanson

President, Weigand-Omega Management, Inc.
333 S. Broadway, Suite 105

Wichita, KS 67202

Regarding Substitute For Senate Bill No. 54

¢ Itis a common practice in most of the United States for providers of television services to
multiple dwelling units (MDUs), whether cable or satellite based, to give the landlord a
percentage of the revenue stream from the property.

+ In return, the property owner signs an agreement with the provider of television services for
a fixed period of time to assure them of that revenue stream.

¢ My first such agreement was in Tulsa. When | asked why the cable company was making
me this unsolicited proposal, | was told that it was fair to share the revenues generated from
the property with the owner of that property. Attached is a copy of that initial agreement.
This cable company is owned by AT&T.

¢ | have since had several other companies want to do similar agreements for broadband
and/or video services on the properties that | manage. In every case, the service provider
was willing to share revenues with the property owner. The reasons for the revenue
sharing is again, its fair and the property owner usually provides some degree of service, ie
keeping receivers, allowing entry into a unit, coordinating additional outlets, etc.

¢ There are no access agreements signed by property owners, no easements granted over
the property that the cablevision lines run. The franchise agreements granted by the Cities
were for television services only and now without the property owner's approval, some of
these lines are carrying internet access to customers on our properties. This is probably in
violation of the franchise agreements since the internet did not exist when the agreements
were signed.

¢+ Enclosed are copies of two letters from the law firm of Bickerstaff, Heath, Smiley, Pollan,
Kever & McDaniel, LLP, from Austin, Texas, one of the most prominent law firms in the
nation dealing with regulatory issues, mandatory building access and matters in the
broadband and telecommunications industry. These letters address mandatory building
access in Wichita, Kansas. Their answer is no. There is no mandatory building access in
Wichita.

¢ This letter also mentions that the current Landlord Tenant Act, provides, in a pertinent part,
as follows:

The landlord shall not interfere with or refuse to allow access or service to a tenant by a
communication or cable television service duly franchised by a municipality.

The law_yer whom they contacted in Wichita City Attorney’s office stated that the general
legal opinion was that this provision is unconstitutional. HOUSE UTILITIES

paTE: \=2 ]-00
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This has been the case in other states on mandatory access.

| believe that current provisions in the Landlord Tenant Law adequately cover what is
anticipated in the Substitute for Senate Bill No. 54. whether constitutional or not. Additional
laws are not needed. The only provision that is different, is that Multimedia Cable does not
want to revenue share with the property owner as is common by other cable providers as
well as satellite service providers.

At the hearings last year, Landlords and Property owners were portrayed as greedy
individuals who, if allowed to operate or own a satellite video network, would needlessly
gouge their tenants and the tenants would be unable to do anything about it. It needs to be
pointed out that rental income represents 98% of the income stream in most apartment
communities and owners would not be so ignorant to not be competitive and have tenants
move at the end of their leases because they were disgruntled over the 2% ancillary income.
By being able to go on the open market, the landlord can get better services for less money
and improve the service to his tenants. Please note the attached article from the front page
of the Wichita Eagle, January 26, 2000. As found by an independent consultant hired by the
City of Wichita, Wichita's cable costs are “out of line with those in other communities.”

To me it is clear, that the proposed Substithte for Senate Bill No. 54 is unnecessary, not in
the best interests of the consumers, and is probably unconstitutional by violating the rights
of the property owner.

b-2
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We're taking television
into tomorrow.

Wi‘ TCl Cablevision of Tulsa

Dear Property Owner,

The following are the terms we would like to offer the propexty owner.

1. TEN (10%) REVENUE SHARING FOR THE PROPERTY
OWNER
A. BXAMPLE
TOTAL BILLING MONTHLY 100 UNITS
@ $23.31 PER TENANT = §2,331.00

OWNER PAID $233.10 &
2. OWNER IS PAID QUARTERLY N
3. SERVICE AT NO CHARGE
4. FREE CABLE FOR MANAGERS AND OWNER WY
5. DULK BILLING TO BE PAID BY OWNER 6

{ADDITIONAL OPTION)
A. $12.00 PER APARTMENT
B. OWNER MAY BE BILL TENANT AT AN ADDITIONAL
COST
BOTI OPTIONS REQUIRE A MINIMUM FIVE (5) YEAR CONTRACT
7. IF AN OWNER DOES NOT WANT TO TAKE ADVANTAGE OF
EITHER OPTION A BROADBAND EASEMENT RIGHT OF ENTRY
1S STILL REQUIRED IN ORDER FOR US TO SERVE YOUR
TENANTS

o

if 1 can be of any further assistance please let me know. I follow up with you at the end of the week.
I would be available to meet with you at your request, I can be reached at (918) 459-3612.

Regards,
(bpnes L.Q;D ‘
\'jf'ﬁ\’u'u ¢ NQ’7,

%ice Pankey _
Commercial Accounts ¥

P.O. Box 470800
Tulsa, Oklahoma 74147-0800
B421 E. 6131, Suite U
Tulsa, Oldahoma 74133
- (818)458-3500
AX (9181 459-3520

- ag
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Form Agreement Revised 12/10/96

EASEMENT ACCESS COMPENSATION AGREEMENT

THIS EASEMENT ACCESS COMPENSATION AGREEMENT (the

“Agreement “) is entered into as of January 1, 1997 by and between
Tulsa Cable Television, Inc. (“Operator”) and ASHLEY PARK LIMITIED LIABILITY
COMPANY (“Owner”).

RECITALS

A. Operator and Owner have entered into a Broadband Easement and Right of Entry
Agreement, dated JANUARY 1, 1997 (the “Access Agreement”), whereby Owner has
granted Operator exclusive access to the property located at ASHLEY Apartments

5477 E. 715T, Tulsa, OK. 74136 (the “Property”) in order to construct, install, own
operate and maintain equipment necessary to provide various services to the Property (as
described in the Access Agreement; and

B. Operator desires to provide to Owner compensation for providing Operator exclusive
access to the Property, on the terms and conditions set forth herein.

AGREE T

In consideration of the following mutual covenants and agreements, each of the parties
hereto agree as follows:

1. Inexchange for Owner granting Operator exclusive access to the Property for the
purposes described in the Access Agreement , Operator agrees to provide to the Owner the

following:

Operator agrees to pay Owner ten percent (10%) of the gross monthly reoccurming
Basic and Expanded Basic revenue collected from cable services at the property
excluding franchise fees, sales taxes, agency commissions, equipment, installation
and services fees. Operator agrees to make commission payments and deliver
accounting statements within thirty (30) days after the completion of each quarter
during the remaining term of this agreement.

2. ®@wner and Operator agree that no other payment, compensation or remuneration
(monetary or otherwise) shall be due and owing 10 Owner by Operator during the term of
the Access Agreement in exchange for Owner providing Operator access to the Property.

3. Owner shall be responsibie for ail taxes attributabie o any and ail payments received by
it pursuant to the Agreement. Operator shall provide to Owner all statements which it is
required to prepare pursuant to the Internal Revenue Code of 1986, as amended, in
connection with the payment made to Owner by Operator as described in Section 1 above.

FORM AGREEMENT REVISED 1/10/96

4. Ttis understood and agreed by each of the parties hereto that (a) no agency,
employment, joint venture or partnership is created hereby between the parties hereto; (b)
the Operator is not an affiliate of Owner; and (c) neither party, nor their agents ot
employees shall be deemed to be an agent of the other. In addition, neither party shall have

a4
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s

the right, power or authority to act for the other in any manner [0 create obligations or debts
which would be binding upen the other party.

.5, This Agreement shall inure to and be binding upon the successors, assigns, heirs, and
personal representatives of each of the parties hereto.

6. This Agreement shall be effective on the date hereof and continue for a period of
FIVE (5) years.

7. This Agreement supersedes any and all other agreements (other than the Access
Agreement), either oral or written, between the parties hereto relating to the subject matter
hereof. This Agreement contains the entire agreement berween Owner and Operator (other
than the Access Agreement) and may not be amended except by an agreement in writing
signed by the parties. The person signing on behalf of the Owner represents that he/she is
the owner of the Premises or the authorized agent of Owner, with full authority to bind
Owner 10 the terms and conditions of this Agreement. This Agreement shall not be binding
upon Operator until signed by an anthorized representative of Operator.

8. Owner and/or the person signing on behalf of the Owner hereby warrant, represent and
covenant that he or she shall not, directly or indirectly, disclose to any third party the
material terms of this Agreement including, but not limited to, the financial terms agreed to
between Owner and Operator.

Owner and Operator have caused this Agreement to be executed by their duly
authorized representatives or officers, to be effective as of the dare of the last signature
provided hereunder.

QOWNER: QOPERATOR:
PRSI of - ¢ DG S Y o
i, P A\
By: , By: Tulsa Cable Television, Ine.
Name? 2 Name:
) (PRINT OR TYP ) (PRINT OR TYFPE)
Address: woyS\ioS Address: 24 J1/ 1 B
wifetida LS wao D=y | &
\leaf I Ko
Aun: Attn: -
E.Frankfa
T.du:hao%zaﬂmﬁoa‘r
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BROADBAND EASEMENT AND RIGHT OF ENTRY AGREEMENT

» CIANUARY, 1 19 97 is
e) M AND RIGHT OF ENTRY AGREEMENT %this “dcpess Agreement”) dated as of : el
THIS BROADBAND EAS ENT TR i

made and entered into by and botween — SR ATCA CORPORAW "Operator"), and

I5HTEY PARK LIOMLTED LIABILITY COMPANY : 2
(“Owner”), cffective as of the date of Operator’s oxecution of this Access Agreement set forth below.

Bt App— e A

“-,'t.\:;r.-r-,.?p-;:;;‘é;;_h.}‘a', SER e S i e SR o G . S I .
ASHLEY DARK APARTMENPS BECOALS 5477 §. 7lst St. Mwlsa, OK 74138
) (the “Premises™), consisting of -‘E__ units, plus any units added or constructed in the future, A legal
description of the Premises is attached hereto 23 Exbibit A TITSA - =
B. Operator owns and operates a cable television system In (the “System™). . . )
C. Owner and Operator desire to provide for Operator’s access 1o the Premises in order to install the equipment Ineoessm.f to provide multi-channel video
peogeamming and any other services that it may lawfully provide (the “Services") to the Premises, on the terms and conditions provided horein. .

A, Owner owns the

In consideration of the mutwal promises and conditions herein set forth, Qwner and Operator agree as follows:
1. OWNERSHIP OF THE PREMISES. Owner represcats and warrants that it is the record holder of fee title to the Premises.

3. EASEMENTS; ACCESS. Owner hereby grants, bargains and conveys to Operator an Irevocable casemett In gross across, under and over the Prewises as neeessary of
desirable for the routing, installation, maintenance, service and aperation of the Equipment (as hereinafter defined), and the marketing and provision of the Services, Owner
anrees that the Operator may from time to time enter into vatious agreements or amangements with its approved lesseos, agentd of antharized vendors (collectively, the
*ppents™) and access to, and entry upon, the Fromises granted by Owner pucsuant 1o this Section shall extend to such Agents. Owner shall cause its designated representatives
ta accompany employees or contractors of Operator into &ny unoccupied residential unit for the purpose of wiring such residential unit, if such wiring is required. Afler the
Premices have been wired for the provision of Services, Owner shall pravide Operatar’s employecs and contractors access to the Promises at reasonable times for the axercise
of its easement rights herounder. In addition to the other rights granted by Owner hereunder, upon termination of this Access Agreement, Qwner hereby grants, bargainy and
conyeys to Operator the right to enter the Premises in acder to remove the Equipment from the Premises if Operator 50 desires. Owner represents that it has not granted and
will not grant any other eascments or rights which will interfere with the operation \q&ﬁﬁ @g\l’mmisen of Operator’s Service or System.
s

3. TYPE OF ACCOUNT; PROVISION OF SERVICES. ¢
(2) Operator shall provide the Services to the Property as follows:
(Check one}
Individual Rate Account: Operator, or the Agents, shall market and contract with individusl residents of the Premiscs for all Services, and all
arrangemenits for conniecting, serving and billing residents of the Premises for the Services shall be made directly between Qperator and such residents.

( ) Bulk Rate Account: Operator shall market and contract with the Qwner for certain of the Services in accordance with a Bulk Ratc Agresment to be
signed by Operator and Owner. Operator, or the Agents, shall market and contract with \ndividual residents of the Premises for all other Services, and all arrangements for
cannecting, serving and billing residents of the Premises for such Services sheli be made directly between Operator ox the Agents, and such residents.

(b) The Scrvices shall iitially be provided as set forth above. During the term of this Access Agroement, the method of billing may be changed (i, from a bulk
rate to an ingividual rate account and visa versa) without in any way affecting the validity of this AgreemenL

4. TERM; TERMINATION, .TliiiAccus‘a" Kgreen*cn\ shall be effective on the date hereof and continue for a period of 5 years {the “Initial Term”), and theseafter
shatl aptomatically continve for additional terms, each additional term consisting of the sane number of years ag the Initial Term (cach a “Renewal Term™),
unless zither party gives the other written notice of rion-renewal at least six months prior to the end of the Initlal Term or then-effective Renewal Term, as appropriate. All
notices which are given pursuant fo this Section shall be sufficient in all respects if given in writing and delivered personally, by telecopy, by ovemight courier, or by
registered or certified mail, postage prepaid, to the receiving party at the respective address set forth below their signatures on the signature page to this Access Agresment of
ta such other address as such party may have given notica,to ffi¢ other pursuant hereto. Notice shall be deemed given on the data of delivery, in the case of personal delivery,
on the date specificd in the telecgpy confimation, in £ telecopy; of on the delivery or tefusal date, as specified on the reumn receipt, in the case of overnight courier

or registered or centificd mail. W

e
S, OTHER SYSTEMS. In con s{ of Operator’s inv _ant Inthe Bquipment and other vatuable consideration, for a period of time ending upon the earlier of (2) the
date of temination of this Access Agreement and (b) the anniVrsary of the effective date of thia Access Agreement, Qwner shall not, without the prior written
cansent of Opetator, operate or instaii or permii the opsiation of installatidn of any other snienna, receiver, converfer, cable or other signal amplification system on the
Premjses for use in connection with television or radio equipment.

[ CERTIEY THAT I UNDERSTAND AND AGREE TO THE INFORMATION AND PROVISIONS PROVIDED HEREIN, 1 HAVE READ THE AGRESMENT ON THE
REVERSE SIDE. :

THE PARTIES HAVE EXECUTED THIS ACGESS AGREEMENT BY THEIR DULV:UTHORIZED REPRESENTATIVES.

OWNER~ &\ OPERATOR
By: “'"":'T"A}z L CL&‘_ %‘ : .¥gg:=’\ N —— By:

Print Name: \ ROBERT i b Print Name:
— VMANPGING RERTMER MEMBER Title:
Address: A T (:‘31 \f'sb sk wxd Avy <V \OS Address:

ATV R N V. - W o

Telephone: [ 21\ \ N 2 letme TR < Telephone: m&%ﬁ%_
] —— ' 0
Telecopy: ?5\ m P P AAAD Telecopy: il : ;
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This Instrument was acknowledged before me on ___ 177 /- 7/Q “2a f é : 19
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Given under my hand and seal of office.

0 hifid

My commission expires:

27 b@éﬁ@c\éﬁﬁv
=

s -~ B Kk Iff‘l'!}?']
5 Notary Public
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88.

COUNTY OF QW ) !
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This instrument was acknowledggd before me on F) l'
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Given under my hand and seal of office.

of fﬁ?ﬂ.&a.dm

My comaission expires:

KEVIN T, PHILLIPS
NOTARY PUBLIC
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Bickerstaff, Heath, Smiley, Pollan, Kever & McDaniel, L.L.p

1700 Frost Bank Plaza 818 Congress Avenue Auvatin, Texas 787012443 (612)472-8021 Fax (512)320-5638 www.bjckerstalfcom
MEMORANDUM
To: Jay Maxwell
From: Carolyn E. Shellman
Date: August 5, 1999
Re: Mandatory Building Access

Question and Short Answer;

You bave asked whether there is any right of mandatory building access in Wichita, Kansas.
The short. answer to your question js no. The consequence of this answer is that; in the absence of
a mandatory access requirement, a private property owner can sign an exclusive contract with a cable
television or telecommunications service provider for the right to enter the property owner’s
premises and provide service to tenants. The property owner can also prevent other cable and
telecommunications providers from entering the property for the same purpose.

Discussion:

It is our understanding that you own or represent owners of various apartment complexes in
the City of Wichita, Kansas. Through a newiy-formed company, It’s ROE.com, you plan to offer
telecommunications, video (cable television), security and internet services to the tenants of these
complexes. All of these complexes are located on private property and.none of the facilities It’s
ROE:cor plans to install will be located within or will be required to cross the public right of way.

The locally-franchised cable television provider recently became aware of the fact that your

a5
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company was installing facilities within or to one of these properties. Objecting to the installation
of a‘potential competitor’s equipment, the local cable provider argued that it had an exclusive ri ght
to provide service to this complex. You have asked our advice concerning the validity of the cable
provider’s argument.

The provision of cable television services is regulated at the local level by a city through the
requirement that a cable provider obtain a franchise fror the city to operate within the city limits.
A provider whose facilities are not located within and/or do not cross the public right of way is not
required to obtain a francﬁise from a city to operate within the city limits. This is because a
municipality’s franchise authority is derived from its entitlement to payment for use of the public
streets and alleys.

Some states, e.g.,, Texas, have enacted statutes that guarantee building access. Attached for
puwrposes of illustration, is a copy of Section 54.259 of the Texas Public Utility Regulatory Act
prohibiting a property owner from discriminating against a locally-franchised and state certified
telecommunicatons utility by preventing the utility from installing its own equipment in the building
in order to respond customer requests for service. We have confirmed our earlier investigation and
have determined that there is no similar mandatory building access statute in Kansas and that the
City of Wichita does not have & mandatory access ordinance. Therefore, we believe that there is no
legal requirement for you to provide another cable provider with access to your properties.

Yo meniioped and we have beard from the Wichita City Attomey’s office that there may
be old law in Kansas that would allow a tenant to choose a telecommunications provider.. The
lawyer with whom we spoke, howeVer, was unaware of the law or any cases interpreting it.

However, if the complaining cable company is asserting a legal right to building access, this may be
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the basis for the assertion. We had not previously researched this issue and have not pursued it now
to limit research costs. However, just as mandatory building access regulations are challenged on
constitutional grounds, it could also be argued that a landlord/tenant statute with similar provisions
could be vulnerable to an argument that it results in an unconstitutional taking of private property.
If you would like us to follow-up on this research, we can do so quickly and amend this
memorandum to add our comments about it.

Finally, you may be aware that there are two proceedings on-going at the Federal
Communications Comumission that affect building access issues, a Notice of Proposed Rule Making
that has been pending since 1997 (CS Dacket No. 95-184, In the Matter of Telecommunications
Services Inside Wiring, Released October 17, 1997) and 2 new competitive networks Notice of
Proposed Rulemaking issued July 7. The FCC’s position in both of these proceedings is that
mandatory building access is necessary to relieve barriers to competition. If you are interested in the
Federal perspective on the building access issue, we can send you some materials on these two
proceedings.

If there are any incorrect facts in this Memorandum, please let us know. We would want to

revise it to ensure that we have given you advice that addresses your situation directly.
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a private or independent institution of higher education as defined by Section .

61.003, Education Code.

(¢) Notwithstanding any other law, the commission has the jurisdiction to enforce this
section.

(V.A.C.S. Art. 1446¢-0, Secs. 3.2555(c), (e), (g).)

Sec. 54.260. PROPERTY OWNER'S CONDITIONS.

(a) Notwithstanding Section 54.259, if a telecommunications utility holds a municipal

- consent, franchise, or permit as determined to be the appropriate grant of authority by

the municipality and holds a certificate if required by this title, 2 public or private
property owner may:

M

®

@)

@)

()

(6)

- operating, or removing a facility;

impose a condition on the utility that is reasonably necessary to protect:
(A) the safety, security, appearance, and condition of the property; and
(B) the safcty and convenience of other persons;

impose a reasonable limitation on the time at which the utility may have access to
the property to install a telecommunications service facility;

impose a reasonable limitation on the number of such utilities that have access to
the owner's property, if the owner can demonstrate a space constraint that requires
the limitation; '

require the utility to agree to mdcmmfy ‘the owner for damage caused installing,

—

require the tenant or the utility to bear the entire cost of installing, operating, or
removing a facility; and

require the utjlity to pay compensation that is reasonabic and nondiscriminatory
among such telecommunications utilities. ' '

(b) Notwithstanding any other law, the commission has the jurisdiction to enforce this

PRS-

SCCUTI,

(V.A.C.S. Art. 1446c-D, Secs. 3.2555(d), (e).)
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MEMORANDUM

TO: Jay Williams

FROM: Carolya Shellman (’JJJ

DATE: August 19, 1999
RE: Mandatory Access in Kansas
e e S == e ey

Confirming the conversation we had by telephone today, there is a Kansas statute which
addresses building access in the context of landlord/tenant lew. The statute, the Residential
Lundlord and Tenant Act, KS St. § 58-2553(a)(5) provides, in pertinent part, as follows;

The landiord shall not interfere with or refuse to allow access or service to
a tenant by a communication or cable television service duly franchised by a

municipality.
This statute seems o require a building owner to permit access to his building and inside wiring
by a franchised telecommunications or cable provider. A Westlaw search of Kansas cases
revealed no cases interpreting this provision. Because of its location in the Residential Landlord
and Tenant Act, the statute could be interpreted to require access only if requested by a tenant,
and not merely by a telecommunications or cable provider and, of course, would not require
access for an unfranchised provider. As indicated, there is no case law that we have found
supporting such a limited interpratation of the statute but this is certeinly one of the arguments
that could be developed if a franchised provider sought building access under the authority of this
statute,

We have spoken with a representative of the Kansas Corporation Commission who has

been invclved in the most recent STS-related docket at the Commission and he was unaware of

(b-12
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the statute and unaware .of‘ any attempts to enforce j1. We also checked with @ representative of
the City Attorney's Office in Kansas City, Kansas thinking that this issye might have arisen in a
larger city than Wichita, The lawyer with whom we spoke was similarly unaware of the statute
and had never heurd of its being enforced. Finally, in late July, we had a conversation with a
iawyer in the Wichita City Atiomey’s office. At that time, he had mentioned 1o ub the existence
of this sta'mte_, but added that general legal opinicn regarded it as unconstitutional, and that the
lepislature had tried to address the issue in r.h;e most recent legislative session, bue that no bill had
passad, |

We wanted you to have this information but will not pursue this further unjess you instruct

usto do 30, A copy of the entire Kansas statute is attached for your files.

b-13
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KS$ ST » $8.25523 P
K.S.A. § 582553 -
KANSAS STATUFES ANNOTATED

CHAPYER 53, -PERSONAL AND REAL PROPERTY
ARTICLE 25.-LANDLORDS AND TENANTS
RESTDENTIAL LANDLORD AND TENANT ACT

COPR. © 1998 By Revisor of Statutes of Kanas
Current through Bnd of 1998 Reg. Sess.

382553, Duties of landlord; sgreement that tonant perform Inadlerd’s duties; limitations,

(2) Excopt whew prevented by an act of God, the failure of public utility services or other counditions beyond the
landlord's coutrol, the isndlord vhell; '

(1} Comply with the requirermente of applicable buildisg and housing sodes materiatly affecting health and eafety, If
the duty imposed by this paragraph iv greater thao any duty imposed by any other parsgraph of this subsestion, the
laadlord's duty shull be detarmired in sccordance with, the pravisions of this paragraph;

(2) axercise reasonable care in the maintevance of the common arcas;

(3) waintain in good and safe working order and conditien all eloctrical, pldmbing, sanitary, beating, ventilatiog and
air<onditioning appliatces including elavators, supplied or raquired to be suppliad by such lasdlord;

(4) oxcept whare providad by » govermmentul entity, provide and maistain on the grounds, for the common use by all
fonants, Bppropriate receptacies and convesiences for fhe removal of ashes, garbage, rubbish apd otber waste
cidental to the sosupansy of the dwelling ugit and arcange for their removal; and

(3) supply ruaning weter and reasonsbls amouats of bot water at wil times and reasnsble beal, uniess the building
thit inoludes the dwelling units is ot required by law to be squipped -for thal purpose, or the dwelling wnit is 50
coustructed that best or hot water ia gensrated by an installation within ths exclusive contol of the teusat sgd
tupplied by & direct public willity connestion. Nething in this section skall be construed as sbrogating, Limiting or
otberwise affecting the obligation of a tenant to pay for any utility sorvice in accordance with the provisioms of the
rental agresment. The landlord shall pov imterfere with or refuse to allow access or sarvice to 2 fenant by =
eommunication or cable television service duly franchised by a municipality.

(b) The landlord and tenants of & dwelting wnit or units which provide a home, residence or sleeping place for got to
exceed four houselinlds having comenon arsas may agree in writing that the tenant is to perform the landlord's duties
specified 1o paragrapiu (@) atd (5) of subsection (a) of this section avd ales spacifiad repairs, tainienance tasks,
altecations or vewmodeling, but only if the transeotion is eatered into in good faith gud not for the purpose of evading
the obligations of the landlord,

(c) The landlord and tohant of amy dwselling unit, other than a singls family cosidence, may agree that the tenant is to
perform specifiad ropairs, maittenanse tasks, alterations or rewodeling aaly if:

(1) The agreamont of the parties is entered into i good faith, aod pot to avade the abligations .cf the landlord, and is
set forth in 8 soparets writtan agreement vigned by the pasties and supported by adequats consideration;

2) the work is not necessary 1o cure nonsowplines with subsection (a}(1) of this section; and
(3) the agroesasnt does not diminish or affect the abligation of ths landlord to other tonants in the premises.
(d) The landlord may not treat performance of the suparate agresment duvcribed in subsection {c) of this section as s

vondition to asy whligation or the performance of sny rental sgrestment.

Copr. © Wem 1999 No Claim to Orig. U.5. Govt. Works
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K3 8T ¢ 58.2553 Page2
History; L. 1975, cb, 290, § 14; L. 1982, ch, 290, §2; July L.
< Gensra Materials (GM) - References, Annotations, or Tableg >
LAW REVIEW AND BAR JOU'#NAL REFERENCES:
1994 Main Volume LAW REVIBW AND BAR JOURNAL REFERENCES:
"The Morgages's Interest in Rents: Palicy and Froposals,’ Patrick A. Randolgh, Jr,, 29 K.L.R. 1, 21 (1980,
'Survey of Kansas Law: Real Property,” Michnel J. Davis, 32 K.L.R. 773 {1984),

"Teaant Remodiss for Breach of H;Biu:bility: Tort Dimensions of & Contract Concept,” James Charles Stnith, 35
K.LR. 508, 510 (1987),

1998 Pocke: Past LAW REVIEW AND BAR JOURNAL REFERENCES:

Proecuting and Defeading Forcible Entry tad Detainer Aetions,’ Stepben Kirachbaum, 65 J.K.3.A, No. 7, 20
(1996). ‘

CASE ANNQTATIONS
1994 Main Volume CASE ANNOTATIONS

1. Mentioned in upholding comstiwtionality of subsection (d) of 58.2550, Clark v. Walker, 223 K, 359, 364, $90
P.2d 1043,

2. Cited in showing legislative intent to impose absoiuts and non-delegable duties on one parly to coutract, State v,
Mweuza, 4 K.A.2d 738, 741, 610 P.2d 662.

3. Applied; violations of city housing code found to muterially affect healh and safery of tenart. Joo v. Spaggler, &
K.A.2d 630, 631, 632, 631 P.2d 1243 (1981). .

4. Whers landlord kaew or should have kmown of defective condition, duty is owed to tenatt and invited guests.
Jackson v. Wood, 11 K.A.2d 473, 483, 484, 726 P.2d 7196 (1986).

3. Measure of damages determined whers landlord fails to comply with statutory duties. Love v. Monarch
Apartmgents, 13 K.A.2d 341, 348, TII P24 79 (1989).

6. Landlord's failuts 16 supply hot Water to teaant's bathtub dotermined geot proximafe cause of imjuries to tenant's
child. Aguirre v. Adams, 19 K.A.24 470, 471, 809 P 24 § (1931,

K. 8 A § 382553
K$ ST § 38.2553
END OF DOCUMENT

Copr. © West 1999 No Clain to Orig. U.S. Govt. Works
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A consultant calls
Wichita’s cable rates “out
of line” with other citjes.

BY LILLIAN ZIER MARTELL
The Wichita Eagle

The city of Wichita should urge Cox
Communications to set up a lower

' . basic cable television rate, a consul-

tant told the City Council on
Tuesday.

The lowest monthly rate in Wichita
is Multimedia Cablevision’s basic
package of $25.76 a month for 44
channels

Atanta-based Cox is buying
Multimedia Cablevision, the Wichita
company that has provided cable ser-
vices in the city since 1990. The sale
is expected to close Monday.

Cox offers an option of 15 channels
for $6.16 a month in Oklahoma City

and $10.76 for a 24-charmel package -

in Omaha.
*The consultant’s report calls
Multiniedia Cablevision’s basic cable
“Tates “out of line” with those in other’
COTTOITImtiES. '
—Along with asking for a low-cost
option, the city should consider
adopting consumer protection stan-
dards and working with Cox to make
better use of the five public-access
channels available in Wichita, said
the consultant, Adrian Herbst of The
Waller Herbst Law Group, based in
Washington, D.C.

His advice comes as the ity is
reviewing its franchise agreement
with the cable company, as it does
every five years. The cable company
pays the city a franchise fee in
exchange for use of public rights of
way, The fee is 5 percent of revenues,

Please see CABLE, Page 4A

CABLE

From Page 1A

worth $2.5 million to the city last
year.

Mayor Bob Knight said he wanted
to hear the city staff’s report before
deciding what he wants to see hap-
pen with.the cable system.

“I's way too early for me to be
forming a conclusion,” he said.

The consultant’s report says the city
can regulate rates for basic service.
But it cannot force the company to
start a new, lower-level package.
That would have to be negotiated
with the cable company.

City Manager Chris Cherches said
city officials will explore the low-cost
option.

About 70 percent of Wichita house-
holds subscribe to cable. Of those
that don’t subscribe, it’s likely some
simply feel they can't afford it,
Cherches said.

Multimedia officials received the
report Tuesday. Mary Jobe, regional
marketing manager for Multimedia,
said she did not know whether the
company would consider a low-cost

package.

Although Multimedia has a good. .
customer service record, the consul-
tant said, it’s unusual that the fran-
chise agreement does not include a set
of customer service standards. The
report recommends that the city adopt
standards that match federal regula-
tions, and consider additional rules.

Many questions need to be
answered before the city considers
new regulations, City Council mem-
ber Joe Pisciotte said.

- “We don’t need to go out looking to
regulate things unless there’s a clear
public purpose,” he said.

. Multimedia’s five public access
channels are used by the city, Wichita
State University and the Wichita
school district.

In many cities, cable companies
pay for equipment or expenses to
provide programming on such chan-
nels. Multimedia does not do that in
Wichita.

The channels are not fully used,
Herbst said. He recommended the city:
work with the schools and the cable
company to improve those services.

Pisciotte agreed.

“We don'’t even come close to
putting those to their fuilest and best
use,” he said.

bo-lp



Jo "ok - remarks fe senate bil 54dos

s5ge ]

My name is Tony Catanese. I am vice president of Key Management Company in Wichita
Kansas. We manage over 3,000 multifamily residential units and over 1 million square feet of
commercial office and retail space. I am here today to express my grave concern that a bill such
as Substitute for Senate Bill number 54 is even being considered in the United States of America.
I had hopes that when this bill was tabled last year it was because those working on it realized
that it was inappropriate and probably unconstitutional.

It is very apparent that some special interests wish to take away the rights of property owners for
their own selfish benefit. What I find difficult to believe is that members of this committee
would even consider helping to facilitate this usurpation under the guise of beneficial legislation.
No matter how they try to justify or explain it, any forced access would take away
constitutionally protected rights of property owners. Similar legislation has been found to violate
the Takings Clause of the Fifth Amendment and other Constitutional rights of the owners of
private property.

Putting the Constitutional issue aside, I question whether such legislation is even needed. In
argument against the need for such legislation I would like to quote from a recent article in the
January 2000 issue of Multifamily Executive magazine. “4 nationwide survey commissioned by
the 11-trade association of Real Access Alliance, and conducted this past July by ithe Charlton
Research Co., points to evidence that today’s [telecommunication] markets are healthy and
competitive, just as Congress intended under the 1996 Telecommunications Act. The Charlton
Survey demonstrates that lack of access is not a problem. Owners rarely turn providers away
and when they do, it is for sound business reasons. The survey reveals that 82 percent of
building owners and managers cited tenant interests and building marketability as their primary
reasons for facilitating tenant access to these services. And, in more than 65 percent of the time,
building access is successfilly negotiated or negotiations are still in progress.”

I would also like to quote from information received from the national Institute of Real Estate
Management. “Perhaps no other industry understands the concept of and need for healthy
competition better than real estate. Consider that no single entity controls more than five
percent of the real estate industry’s assets. This stands in stark contrast to other major sectors
of the economy, including telecommunications. From the very start, our [the real estate] industry
has been founded on entrepreneurialism and competition. To that end, we welcome the focus on
consumer choice that telecommunications companies bring to the market. It parallels our own
interest in giving tenants what they want and need in the way of new telecommunications
services. Tenants today demand the most advanced technologies for data and messaging
capabilities at the most affordable cost - needs that the real estate management industry is
working diligently to meet”

In short, building owners are motivated to take action that would be in the best interest of the
tenants of their respective properties. As respectfully as I can say it, the government should
have no right to take away the property owners’ rights to make decisions concerning their
properties, to remove their prerogative to engage in commerce nor should it insert itself into what
should be the private business practices of Americans in matters such as this. Thank you for

| your consideration and understanding.

HOUSE UTILITIES
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Johnson County Board of REALTORS®, Inc

6910 W. 83rd Street, Suite 1
Overland Park, Kansas 66204-3397
(913) 381-1881

EQUAL HOUSING
FAX (913) 381-4656 OPPORTUNITY
e-mail-jcbr@kcrealty.org

REALTOR" The Voice for Real Estate®

Testimony of Erik Sartorius
Governmental Affairs Director
Before the
House Utilities Committee
Regarding
Substitute for SB 54 Forced Access to Private Property

January 27, 2000

The Johnson County Board of REALTORS® opposes this bill for three primary reasons.
First, Substitute for Senate Bill 54 tramples on private property rights. Second, while the bill’s
purported purpose is to increase competition in the provision of telecommunication services and
thereby give tenants greater “choice,” we believe it will actually stifle competition and limit choice.
Third, SB 54 is a policy in search of a problem. Any action in this arena is premature, at best.

PROPERTY RIGHTS

Entry into private property should be provided pursuant to a negotiated agreement between
the property owner and the service provider — not by legislative fiat. We agree with the opinion of
the U.S. Supreme Court in Loretto v. Teleprompter, 458 U.S. 419 (1982), where the Court held that

“a permanent physical occupation authorized by government is a taking without regard to the public
interests it may serve.”

In the above-mentioned case, the State of New York passed legislation forcing landlords to
permit cable companies onto their property. The U.S. Supreme Court struck down this law, saying
that such government-mandated access infringed upon property owners’ Fifth Amendment rights,
and that they were due compensation under the Takings Clause. Allowing a permanent physical
occupation of property destroys the owners’ rights to possess, use and dispose of the property, as
well as exclude persons from their property. As the Court noted in Loretto, government-mandated
access does not “simply take a ‘strand’ from the ‘bundle’ of property rights: it chops through the
bundle, taking a slice of every strand.”

Along with these rights come responsibilities, and SB 54 could prevent property owners
from meeting their responsibilities to their tenants. Landlords are required to maintain their
property in good working order. Serious concern must be raised as to the ability of landlords to
meet such requirements if they cannot control what is being attached to their property and ensure
that such work is being done in a safe manner.

CHOICE & COMPETITION

Real estate is a dynamic, market-driven business. Owners know that competing properties
are doing all they can to be attractive to prospective tenants. They must respond to tenants’ desires
for amenities. The very reason the real estate industry is competitive is that tenants can and do
leave. As such, the market — not government — is forcing greater access to better technologies.
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Property owners are moving to meet the demands of their tenants. Some are doing so by
deploying technology in their buildings at their own cost. Senate Bill 54 would make it difficult for
property owners to recoup the costs of that investment. Witnessing this, other owners will be
reluctant to invest in technology for their tenants.

Under current law, property owners may bring technology to their tenants through exclusive
agreements with providers. Such contracts enable new providers the time required to solidify their
financial standing and expand their operations. Without such opportunities, new competitors often
cannot compete with established companies, who have the capital to withstand the time it takes to
recoup the costs of wiring a new building. With mandatory access, incumbent service providers can
threaten the toehold a new company has in an apartment complex.

A POLICY IN SEARCH OF A PROBLEM

Understandably, cable telecommunication companies are concerned about competition in
the rapidly changing technology marketplace. Being the provider of cable, telephone, and internet
access is the prize being sought by the many technologies.

The Federal Communications Commission has given a “leg up” to one of cable’s
competitors, satellite dishes, by adopting a rule creating “forced access” for that product. The
National Association of REALTORS®), joined by numerous other groups, has filed a petition for
review of this rule. Whether in Kansas or at the federal level, whether cable or one of its com-
petitors, we are consistent: property owners must not be required to surrender their property rights.

Worth noting is that many states are refusing to harm owners’ property rights. In the last
year or so, Florida, Georgia, Indiana, lowa and Virginia have all rejected “forced access™ legislation
similar to Substitute for Senate Bill 54. While some states have adopted laws requiring property
owners to admit cable providers onto their property, many of those laws allow owners fair
compensation for this access.

We respectfully seek your opposition of this legislation. The Johnson County Board of
REALTORS® calls on the committee to not pass out a bill that takes away the rights of property
owners.
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In conclusion, ICTA respectfully submits that the Kansas legislature should not
snact this unconstitutional and anti-consumer mandatory access law. It and the current
statute have no place in a competition-oriented telecommunications environment nor does
it advance the interests of Kansans. in addition, we suggest that the legislature take steps
to create real choice for video programming customers at MDUs by repealing the
language in K.8.A. § 58-2553(a)(5). Thank you.

Sincerely,

[ Woiar P Benhap

byin

William J. Burhop
Executive Director

cc: Member Committee on Utilities





