Approved: February 15, 2000
MINUTES OF THE SENATE ELECTIONS AND LOCAL GOVERNMENT.

The meeting was called to order by Chairman Senator Janice Hardenburger at 1:30 p.m. on February 10,
2000, in Room 529-8S of the Capitol.

All members were present:

Committee staff present: Dennis Hodgins, Legislative Research Department
Mike Heim, Legislative Research Department
Ken Wilke, Revisor of Statutes
Graceanna Wood, Committee Secretary

Conferees appearing before the committee: Cindy Kelly, Kansas Association of School Boards
Brlla Scott, Exec. Director United School Administrators
Craig Grant, Kansas National Education Association
Linda Baker, Teacher Dist. 501 and School Board Member
Others attending: See attached list

Chairman Hardenburger opened the meeting asking for approval of the minutes for February 1 and 2.

Senator Steineger moved that the minutes be approved as written, seconded by Senator Becker. Motion
carried.

Chairman Hardenburger opened the hearing on SB 231 concerning school districts; relating to
membership on boards of education and repealing existing section.

Cindy Kelly, Kansas Association of School Boards, testified in favor of the bill which would make it clear
that an employee of a unified school district could not be a member of the board of education in the school
district in which the person is employed. (Attachment #1)

Senator Becker asked if this situation had ever been challenged by the Kansas Supreme Court, and Ms.
Kelly produced a copy of excerpts from the brief of U.S.D. No. 501 vs Baker, which is on appeal from the
Shawnee District Court to the Kansas Supreme Court, a memorandum decision of the District Court of
Shawnee County, Kansas, Third Judicial District, Third Division. (Attachment #2 (Attachment #3)

Brilla Scott, Executive Director United School Administrators of Kansas, presented testimony in support
of the bill, advising the Committee that the board-member teacher would have access to confidential
information about fellow teachers as well as supervisors during closed executive meetings. (Attachment
#4)

Craig Grant, representing the Kansas NEA, in opposition of the bill, advised the Committee that KNEA
already has some school boards with employees serving on the board and it does not seem to harm the
operation of the schools. (Attachment #5)

Senator Lawrence asked why school boards should be exempt from the same kind of law that covers
community colleges and universities. Mr. Grant advised that members of universities are appointed rather
than elected.

Linda Baker, teacher in USD 501, also Board of Education of the District, gave testimony in opposition of
SB 231. Ms. Baker advised the Committee that she has had no problems in the dual role as a teacher and
a board member. She said many schoo board members had spouses that were employed as teachers in
those school board districts. (Attachment #6)

Senator Huelskamp asked Ms. Baker if she excused herself from contracts, and she informed the
Committee this has happened.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to the
individuals appearing before the committee for editing or corrections. Page 1o0f2



CONTINUED SHEET

The Committee discussed conflict of interest of the dual roles. Chairman Hardenburger informed the
Committee that there are some basic conflict of interest laws in the state of Kansas that do apply to

situations similar to this. Other governmental organizations do ban being board members because they
are an employee of the city or county. She suggested that there would be nothing to prevent the entire
school board of being comprised of teachers.

Chairman Hardenburger closed the hearing on SB 231.
Chairman Hardenburger opened discussion on SB 478 amending the junkyard and salvage control act;

relating to county and township highways and repealing existing sections. This bill would remove
the jurisdiction of KDOT over county and township roads regarding salvage yards and junkyards.

The Committee discussed if “cities” should be removed from the jurisdiction of KDOT.

Senator Steineger moved to amend the bill by removing cities from KDOT jurisdiction, seconded by
Senator Huelskamp.

The Committee discussed further if city ordinances would take care of problems regarding highways
going through their cities and if the Federal government would take care of any laws required under its
jurisdiction.

Motion carried.

Senator Vidricksen moved to pass the bill out favorably as amended, seconded by Senator Steineger.
Motion carried.

Meeting was adjourned at 2:30 p.m. Next meeting is scheduled for February 14, 2000.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to the
individuals appearing before the committee for editing or corrections. Page 20f2
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KANSAS
ASSOCIATION

420 SW Arrowhead Road « Topeka, Kansos 66604-402
- FB5 073360 .

TO: Senate Committee on Elections & Local Government
FROM: Cynthia Lutz Kelly, Attorney

DATE: February 10, 2000

RE: Testimony on S.B. 231

Madame Chair, members of the committee, thank you for the opportunity to testify, on behalf of
our members, in favor of the proposed amendments to K.S.A. 72-7901 which would make it absolutely
clear an employee of a unified school district cannot be a member of the board of education in the school
district in which the person is employed. Our association has a long-standing position against allowing one
person to serve in the capacity of both board member and employee in the same school district. We do not
believe the prohibition should be limited to professional or administrative employees, however, and would
ask that you amend the bill on line 21 by eliminating the words “professional employee or administrative”

and replacing the word “a” with “an.”

It is our belief that the legislature intended language in 72-8202e to create this prohibition. That
statute provides, “No member of a board of education shall receive compensation from the school district
for any work or duties performed by him.” However, the Attorney General’s office and courts in Shawnee
and Edwards Counties have ignored the word “any” and concluded this language prohibits compensation
only for duties performed as a board member. One of those cases has been appealed to the Kansas
Supreme Court and arguments in that action are scheduled next month. Although the Court may resolve
the argument in our favor, we urge this committee to take definitive action which will provide the taxpayers
and residents of school districts with the same protection provided to other units of local government:
protection against the inherent conflict which exists when one person is allowed to be both employer and
employee, both the one supervised and the supervisor.

= K.S.A.25-1904 prohibits a “state, school district or community college officer or employee”
from being a member of the state board of education.
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Date: 4-/0-¢0
Attachment # /—/



= K.S.A.71-1403(d) provides “No member of the board of trustees of a community college
shall be an employee of the community college.”

= K.S.A. 14-1302 prohibits city commissioners and mayors from being appointed to any
position the commission creates or for which the commission sets compensation.

= Attorney General opinions have long concluded the common law principle of incompatibility
of office prohibits an employee of a county from serving as a county commissioner. (See
Attorney General Opinion No. 82-111).

Allowing a school employee to serve as a school board member thwarts the public interest. A
good example exists in the area of negotiations. Under the Kansas Professional Negotiations Act, K.S.A.
72-5413, et seq., a teacher is automatically a member of the bargaining unit once the unit is recognized.
Under the law, the board must bargain with teachers. The Kansas Open Meetings Act, K.S.A. 75-4517, et
seq., allows boards of education to discuss matters concerning negotiations in executive session. The
reason for this exception is to allow the board to discuss its strategy in the negotiation process and protect
the public interest in negotiating a fair and equitable contract which will be financed with public money.
The purpose of this exception, to promote the public interest, is wholly thwarted if a member of the
opposite side sits as a member of the board and is privy to the board's strategy. Further, an employee’s
interests in this situation are far different from those of the average citizen. As a member of the bargaining
unit, the employee’s interests must be in getting the most favorable contract for every teacher. As a board
member, focus must be on the public interest, and the interests of other employees, not just the interests of

the teachers.

Another example exists in the area of evaluation and hiring and firing of employees: the principal
who must evaluate the employee can be fired by that same employee sitting in his or her capacity as a
board member. The same is true of the superintendent, who is in charge of administering the district.
Every court that has examined the incompatibility question in the context of a school board and school
employee has concluded one individual cannot properly act in both capacities and faithfully fulfill the
duties of either position. In an era of heightened accountability, school boards should not be required to

have members who cannot give the public interest their undivided attention.

Because employees are currently serving on some school boards, we also suggest you add

language to address that issue. We would propose the following amendment:

(c) Any employee of a school district who was serving as a member of the board of
education of the unified school district by which the person was employed prior to the
effective date of this act and who continues to serve as a member of the board of
education of the unified school district by which such person is employed after the
effective date of this act shall be deemed to have abandoned their employment with the
school district and shall no longer receive compensation as an employee.

We do not question that an employee of a school district should be allowed to run for school
board. However, if elected, the employee should be required to either decline the office or resign from
employment with the school district. We urge you to adopt the amendments we have proposed and

recommend SB 231, as amended, favorably for passage.
Senate Elections & Local Government
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Excerpts from the brief of U.S.D. No. 501 in U.S.D. No. 501 v. Baker, on appeal from the
Shawnee District Court to the Kansas Supreme Court.

IV. ARGUMENT AND AUTHORITIES

K.S.A. 72-8202e prohibits a school board member from receiving compensation as
an employee of the school district.

A. The plain language of K.S.A. 72-8202¢ prohibits a school board
member from receiving compensation as an employee.

K.S.A. 72-8202e provides:

In addition to the officers provided for in this act, the board of education of any
school district may appoint other officers and employees to serve at the pleasure
of the board. Such officers and employees shall receive compensation fixed by
the board. No member of a board of education shall receive compensation
from the school district for any work or duties performed by him. (emphasis
added).

Initially cases reviewing the rules of statutory construction should be considered.
In Estate of Soupene v. Lignitz, 265 Kan. 217, 220, 960 P.2d 205 (1998), the Kansas
Supreme Court reviewed the rules of statutory construction and stated:

'We initially note our fundamental rule of construction that it is the
intent of the legislature, where it can be ascertained, which governs the
construction of a statute. See City of Wichita v. 200 South Broadway, 253
Kan. 434, 436, 855 P.2d 956 (1993). The legislature is presumed to have
expressed its intent through the language of the statutory scheme it
enacted. We will not read into legislation provisions which do not there
exist. See, Joe Self Chevrolet, Inc. v. Board of Sedgwick County
Comm'rs, 247 Kan. 625, 633, 802 P.2d 1231 (1990).’ Marais des Cygnes
Valley Teachers' Ass'n. v. U.S.D. No. 456, 264 Kan. 247, 954 P.2d 1096
(1998).

Stated another way, when a statute is plain and unambiguous, the court must give
effect to the intention of the legislature as expressed, rather than determine what the law
should or should not be. Brown v. U.S.D. No. 333,261 Kan. 134, 141-42, 928 P.2d 57
(1996). "In construing statutes, the legislative intent is to be determined from a general

consideration of the entire act. Effect must be given, if possible, to the entire act and
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every part thereof. To this end, it is the duty of the court, as far as practicable, to
reconcile the different provisions so as to make them consistent, harmonious, and
sensible." In re Marriage of Ross, 245 Kan. 591, 594, 783 P.2d 331 (1989).

'[I]ln construing statutes, "[s]tatutory words are presumed to have been and should
be treated as consciously chosen and, with understanding of the ordinary and common
meaning, intentionally used with the legislature having meant what it said." [Citation
omitted.]'" State v. Crank, 262 Kan. 449, 451, 939 P.2d 890 (1997)." "'t is presumed the
legislature understood the meaning of the words it used and intended to use them; that
the legislature used the words in their ordinary and common meaning; and that the
legislature intended a different meaning when it used different language in the same
connection in different parts of a statute.' [Citation omitted.]" Bank of Kansas v.
Davison, 253 Kan. 780, 788, 861 P.2d 806 (1993).

If a statute's language is straight forward, the court must simply enforce it
according to its terms. Its words then bear their ordinary meaning, and the statute is not
read so as to add or subtract from that which is stated. Gardner by and through Gardner
v. Chrysler Corp., 89 F.3d 729 (10th Cir. 1996). A statute should not be read to add that
which is not readily found therein. George v. Capital South Mortgage Investments, Inc.,
265 Kan. 431 (1998).

Given these rules, the language of K.S.A. 72-8202e must be considered. The first
sentence of the law provides:

In addition to the officers provided for in this act, the board of education

of any school district may appoint other officers and employees to serve at
the pleasure of the board.

Senate Elections & Local Government
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The plain language of this provision allows the board to appoint officers and
employees to serve at the pleasure of the board, other than those officers and employees
specifically delineated in the act. K.S.A. 72-8202e came into existence as part of the
session laws of 1973, L. 1973, ch. 297, §5. Prior to that time provisions governing
compensation for school board members were included in K.S.A. 72-8203, which was
repealed when K.S.A. 72-8202e was enacted. The provisions of "the act" are now
codified at K.S.A. 72-8202a-e. K.S.A. 72-8202a through 72-8202d provide for the
following officers: the president and vice-president of the board (K.S.A. 72-8202a), the
superintendent and assistant superintendents (K.S.A. 72-8202b), the clerk (K.S.A. 72-
8202c) and the treasurer (K.S.A. 72-8202d). The first sentence of K.S.A. 72-8202e gives
the board authority to hire and fire additional employees or appoint additional officers.
The second sentence of K.S.A. 72-8202e provides:

Such officers and employees shall receive compensation fixed by the board.

This provision requires any officer or employee, appointed under the authority of
the board in the previous sentence, to receive compensation and gives the board the
authority to determine the amount of compensation. The language in this provision
mirrors the language in K.S.A. 72-8202b(a) ("The superintendent, any assistant
superintendents, supervisors and principals shall receive compensation fixed by the
board."); K.S.A. 72-8202c(a) ("The clerk shall receive compensation fixed by the
board."); and K.S.A. 72-8202d(a) ("The treasurer shall receive compensation fixed by the
board."). K.S.A. 72-8202a which defines the officers of the board itself contains no
similar provision.

Senate Elections & Local Government
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The final sentence of K.S.A. 72-8202¢ provides:

No member of a board of education shall receive compensation from the
school district for any work or duties performed by him.

This provision prohibits the board from compensating a board member for any
work or duties performed by him or her for the school district in any capacity. The trial
court erred in reading this section of the statute to include a limiting provision which
prohibits compensation to a board member only in his or her capacity as a board member.
This reading is clearly erroneous, and violates the rule of statutory construction by adding
language which is clearly not included in the statute, and deleting consideration of the
word "any," which is placed in the statutory language for a purpose.

The trial court erred in determining there is a conflict between the last two
sentences of the statute if the statute is read to prohibit a board member from receiving
compensation as an employee. Such a conflict does not exist. The statute allows board
members to appoint employees, who must receive compensation. Board members can
receive no compensation for any work or duties performed by them. The logical
conclusion is that board members cannot be employees of the district. This is the plain
and logical meaning of the statute and gives effect to all of the statute's words.

This becomes even clearer when looking at the plain and ordinary meaning of
potentially ambiguous words used in the statute. Webster's Ninth Collegiate Dictionary
provides the following definitions:

any . .. 1: one of some indiscriminately of whatever kind: a: one or

another taken at random . . . b: EVERY--used to indicate one selected

without restriction . . . 2: one, some, or all indiscriminately of whatever

quantity: a: one or more -- used to indicate an undetermined number or

amount . . . b: ALL -- used to indicate a maximum or whole . .. c: aor

some without reference to quantity extent. . . 3 a: unmeasured or

Senate Elections & Local Government
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unlimited in amount, number, or extent. . . b: appreciably large or
extended. . .

work . .. 1: activity in which one exerts strength or faculties to do or
perform something: a: sustained physical or mental effort to overcome

obstacles and achieve an objective or result b: labor, task, or duty that is

one's accustomed means of livelihood
* % k

syn WORK, EMPLOYMENT, OCCUPATION, CALLING, PURSUIT,
METIER, BUSINESS (emphasis added)

duty . .. 2 a: obligatory tasks, conduct, service, or functions that arise

from one's position (as in life or in a group) b: assigned service or

business . . . 3 a: a moral or legal obligation b: the force or moral

obligation. . .

Duties are those things a board member must do because of his or her position as
a board member. The definition of work goes beyond those things a board member has a
legal obligation to do and includes employment. Further by using the word "any" to
modify work, the legislature clearly intended it to include all work, any type of work,
including work for which another individual could be compensated as an employee. This
reading of the statute allows all parts of the language to be read in harmony, gives
meaning to all of the words in the statute, and does not read limiting language into the
statute. Applying the primary rules of statutory construction, an employee of a school
district cannot receive compensation for work if he or she accepts a position on the board

of education.

B. The legislative history of the Act supports the board’s
interpretation of the statute.

Although the trial court erred in determining the statute was ambiguous, if it can
be argued the language of the statute is ambiguous, another rule of statutory construction
can be applied. In determining legislative intent, courts are not limited to mere

consideration of the language used, but can look to the historical background of the
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enactment, circumstances attending its passage, the purpose to be accomplished, and the
effect the statute may have under various suggested constructions. State v. Le, 260 Kan.
845 (1996).

Kansas statutes have long included provisions which prohibit school board
members from receiving compensation. For instance, in 1935 the General Statutes of
Kansas contained the following provision: "72-1713. No member of the board of
education shall receive any pay or emolument for his services. [L. 1876, ch. 122, art. 10,
§13; April 7; R.S. 1923 §72-1713] (Source on prior law: L. 1862, ch 46, art. 4, § 7; L.
1864, ch. 67, §13; G.S. 1868, ch. 18, §84.)" Provisions of this nature apparently date
back to the 1860s.

The modern day version of the statute had its genesis in the Unification Acts of
1963, L. 1963, ch. 393, §20. With regard to the provision in question, that law provided,
in pertinent part:

SEC. 20. Unified district; officers and employees. At the first meeting in

August in each year, the board shall elect a president and vice-president

from its members, each of whom shall serve for one (1) year or until his

successor is elected and qualified. The board shall appoint a clerk and

treasurer, and other personnel as needed. Such clerk, treasurer, and

other personnel shall not be board members and shall serve at the

pleasure of the board. (emphasis added.)

This provision was codified at 72-8203. While the section was amended again in
1965, 1967 and 1968, the pertinent language was not changed in those amendments. The
next significant amendments came in 1973. In the 1973 session of the legislature, two
bills were introduced to amend the provisions of K.S.A. 72-8203: Senate Bill 135 and

House Bill 1250. House Bill 1250 was ultimately passed and those are the provisions

now found at K.S.A. 72-8202a-e. The legislative history reveals the following:

Senate Elections & Local Government
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On February 20, 1973, the House Education Committee had hearings on the bill.
The executive director of the Kansas Association of School Boards was the only conferee
on the bill and, according to the committee minutes, provided testimony explaining the
bill. The minutes of the committee reveal the purpose of the bill was to require that the
clerk of the board be someone other than the superintendent and to eliminate the
requirement that a superintendent's contract expire on July 31 of each year. (R.II, p. 49-
52). With minor amendments, the bill was recommended favorably for passage. The bill
created separate provisions for the board officers, the superintendent, the clerk, the
treasurer, and other personnel. There is absolutely no testimony or committee discussion
which indicates the committee considered deviating from the position clearly articulated
in the previous language or intended the language used in section 5 (now 72-8202¢)
would nullify the State's long-standing position that board members could not be
personnel of the school district.

The Senate Education Committee considered S.B. 135 on February 22, 1973.

Those minutes reveal the discussion centered around the superintendent provisions. (R.II,
p. 42-43). On March 20, 1973, the Senate considered H.B. 1250 and amended the
provisions of S.B. 135 into the bill. (RII, p. 44-45). Again there is no discussion or
testimony which would reveal any intent to change the provisions of 72-8203, which
prohibited school board members from being personnel of the district, by changing the
language. Rather, it would appear the language was changed to make all of the
provisions of the entire act consistent. The bill was worded in terms of compensation. It
indicates each type of officer (clerk, treasurer, superintendent & assistant superintendent)

or employee who could receive compensation from the district, and specifically disallows
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any type of compensation for any board member. Because the new language forbade a
board member from receiving compensation for any work, there was no need to add
language which specifically stated an employee could not be a board member. A person
who is not entitled to receive compensation from the school district clearly cannot be
employed by the district. The language specifically included in K.S.A. 72-8202b, 72-
8202c and 72-8202d forbidding employment would have been redundant in K.S.A. 72-
8202e. (For these same reasons, application of the maxim of expressio unius est exclusio
alterius by the trial court was erroneous. The legislature clearly defines, in each part of
the statute, who can and cannot receive compensation for their services. The
superintendent, clerk, treasurer, and other employees can receive compensation. Board
members cannot receive compensation.)

There is nothing in the committee minutes or testimony to suggest the change in
this wording was intended to change the long-standing prohibition on a board member
being an employee of the district. It is highly improbable the legislature would make
such a change without any discussion of the issue, and without knowledge they had done
so. Therefore, not only does the plain language of the statute suggest a board member
cannot receive compensation for work they might do as an employee of the district, the
legislative history supports this conclusion.

C. Legislative intent should not be presumed when the legislative
history clearly reveals the intent.

In this case, the lower court concluded, “Since the legislature repealed the clear
prohibition against an employee serving as a board member, it must be presumed that
they intended to repeal that prohibition.” R.IIIL, p. 61. It is true, as stated by the trial

court, “[w]hen the legislature revises an existing law, it is presumed that the legislature
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intended to change the law as it existed prior to the amendment. Kaul v. State of Kansas
Department of Revenue, 266 Kan. 464, 471 (1988).” However, this rule of statutory
construction cannot be extended to allow a court to presume an intent when the actual
intent of the change is revealed in the legislative history of the act.

The trial court erred in presuming the legislature intended to remove the
prohibition on an employee serving on a board of education in the 1973 amendments.
They intended to change the provisions regarding the superintendent and clerk. This is
clear in the legislative history. There is no testimony and no indication in the minutes of
either education committee to suggest that additional changes were intended. The
prohibition in the current language on receipt of compensation can easily be read to
prohibit a board member from being compensated as an employee of the school district.

Applying the construction suggested by the trial court presumes a legislative
intent which is entirely unsupported in the legislative history. Further, this construction,
according to the trial court, eliminates common law protections with regard to
incompatibility of office. This overwhelming change in the law could not have been
intended, and the court should not presume this intent.

In Layton v. Heinlein, 14 Kan. App. 2d 104, 107, 782 P. 2d 1254 (Kan. App.
1989) the court rejected a trial court’s interpretation of a statute stating, “Neither the
language of the statute nor the history of the legislative purpose and intent of the statute
supports the exception proposed by the trial court in this case.” The same is true here.
The court here should reject the trial court’s interpretation of the statute.

D. Legislative inaction is not indicative of legislative intent.

Senate Elections & Local Government
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The trial court correctly ignored arguments of the plaintiff that legislative action
reveals legislative intent. While bills have been introduced in the legislature to clarify the
language of 72-8202e, the legislature has failed to pass the legislation. Passage of
legislation constitutes affirmative action on the part of the legislature, and it has taken no
action to make it clear a compensated employee of a school district can be a member of
the board of education of the same school district. Hundreds of bills are introduced in the
legislature every year. The fact a bill is introduced and fails to become law is irrelevant
to the question at hand.

Case law supports the conclusion legislative action is not indicative of legislative
intent. See Board of County Com'rs of Leavenworth County v. McGraw Fertilizer
Service, Inc., 261 Kan. 901, 933 P.2d 698 (Kan. 1997) (the court can draw many
contradictory inferences from the legislature's failure to pass a bill); Jackson v. Jackson,
217 Kan. 448, 536 P.2d 1400 (Kan. 1975) (legislative inaction should not be interpreted
as an indication that the taxpayers of Kansas were intended to be deprived of the full
benefit of the marital deduction provision in federal law); Higgins v. Cardinal Mfg. Co.,
188 Kan. 11, 360 P.2d 456 (Kan. 1961) (legislature's failure to pass a bill on the subject
at hand was indicative of legislative intent as "highly speculative;" legislature may have
considered the legislation unnecessary in light of current state law); Murphy v. City of
Topeka-Shawnee County Dept. of Labor Services, 6 Kan.App.2d 488, 630 P.2d 186
(Kan.App. 1981) (evidence of legislative inaction rather than action cannot defeat the

public policy considerations ).
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Common law principles of incompatibility of office, as interpreted by the Kansas
courts, prohibit defendant from being a member of the Board of Education of
U.S.D. No. 501 and, at the same time, an employee of the school district.

The trial court erred in concluding a specific legislative statement supplants the
common law doctrine of incompatibility of office in this case. R III, p. 62. There is no
specific legislative statement that would defeat the common law principle. Nothing in
K.S.A. 72-8202e¢ affirmatively allows a board member to receive compensation as an
employee. If the legislature had intended a board member could receive compensation as
an employee it could have clearly stated its intent. Had it done this, common law
principles would not apply. However, in the absence of action to defeat rights at
common law, the legislature should not be presumed to have eliminated these rights.

Kansas case law indicates there is an incompatibility of offices in this situation
which would prohibit a board member from also being an employee. This was the
conclusion of the attorney general in Kan. Att'y. Gen. Op. 75-52 (2/7/75), where the
attorney general was asked if a teacher could serve as a member of the board of education
in the district in which he or she was employed. The Attorney General stated:

Thus, on the basis that the two positions are demonstrably incompatible,

we cannot but conclude that a person holding office and serving in the

capacity of a member of the board of education of a unified school district

may not receive compensation from that same district as an employee

thereof in the position of a teacher.

In reaching this conclusion, the Attorney General relied on the opinion of the
Kansas Supreme Court in Dyche v. Davis, 92 Kan. 971 (1914). In that case, the state
auditor challenged whether the plaintiff, a professor on the faculty of the University of

Kansas, was entitled to receive a salary for services as a state fish and game warden in

addition to his salary for his services as a faculty member. The auditor argued the
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following: paying an individual compensation for two positions violated public policy
and the common law on incompatibility of offices did not apply because Dyche's position
as a professor at a state university was not a "public office." (The auditor did not argue
the position as state fish and game warden was not a "public office," and it would appear
from the description of the position in the case that this position would be deemed a
public office.) The Kansas Supreme Court rejected both of these arguments.

Initially the court concluded one person could receive compensation for two
positions if the positions were not incompatible:

The auditor does not say, however, that it is against the law or public

policy to hold two offices, but contends that it is against public policy for

one man to draw the salaries of two offices.

In the absence of constitutional or statutory restrictions, the incumbent of

two offices, which he may rightfully hold, is entitled to the compensation

provided by law for each. (Mechem on Public Offices & Officers, § 857;

29 Cyc. 1424; United States v. Saunders, 120 U. S. 126, 7 Sup. Ct. 467,

30 L. Ed. 594; Cornell v. Irvine, 56 Neb. 657, 77 N. W. 114; State v.

Grant, 12 Wyo. 1, 73 Pac. 470, 2 Ann. Cas. 382, and Note.) 92 Kan. at

977.
The opinion continues:

This principle is not disputed, but the auditor distinguishes this case by the

fact that a professor in the university is not a public officer. While that is

true, his compensation is fixed by public authority and is made payable

out of public funds and the principle is applicable. United States v.

Saunders, supra. (Emphasis added). 92 Kan. at 977.

The Kansas Supreme Court has clearly rejected the notion that incompatibility of
offices does not apply to the situation where an individual holds a public position of
employment. While other states may have rejected this notion, several have not, and

Kansas Supreme Court decisions cannot be disregarded in interpreting Kansas law.

The court then goes on to explain what constitutes incompatibility:
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Offices are incompatible when the performance of the duties of one in
some way interferes with the performance of the duties of the other. This
is something more than a physical impossibility to discharge the duties of
both offices at the same time. It is an inconsistency in the functions of the
two offices. It is difficult to give a definition which will have universal
application. The distinction is best determined by an examination of the
cases which have been held to fall on one side or the other of the line of
cleavage. Many of these cases are collated in a note in 2 Ann. Cas. 380.
In the Abry case this court held that the offices of clerk of the district court
and city clerk were not incompatible so that by accepting one the other
was vacated. In Cornell v. Irvine, supra, it was held that the duties of a
commissioner of the Supreme Court of Nebraska were not incompatible
with the duties of a lecturer at the state university, and that the
commissioner who had received his salary in full was also entitled to the
compensation allowed him as a lecturer. That case is quite similar to this
one, and the opinion is very valuable, reviewing several other decisions.
(emphasis added). 92 Kan. at 977-78.

Incompatibility is described in 63A Am. Jur. 2d, Public Officers and Employees §78
(1984) as follows:

Incompatibility is to be found in the character of the offices and their
relation to each other, in the subordination of the one to the other, and in
the nature of the duties and functions which attach to them. They are
generally considered incompatible where such duties and functions are
inherently inconsistent and repugnant, so that because of the contrariety
and antagonism which would result from the attempt of one person to
discharge faithfully, impartially, and efficiently the duties of both offices,
considerations of public policy render it improper for an incumbent to
retain both. Two offices or positions are incompatible if there are many
potential conflicts of interest between the two, such as salary negotiations,
supervision and control of duties, and obligations to the public to exercise
independent judgment. If the duties of the two offices are such that when
placed in one person they might disserve the public interests, or if the
respective offices might or will conflict even on rare occasions, it is
sufficient to declare them legally incompatible. Incompatibility has been
said to exist when there is a built-in right of the holder of one position to
interfere with that of the other, as when one is subordinate to, or subject to
audit or review by, the second; obviously, in such circumstances, where
both posts are held by the same person, the design that one act as a check
on the other would be frustrated. (emphasis added).

Further, in §80 it is stated:
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In order for two offices to be incompatible, they must be subordinate, one
to the other, and they must, per se, have the right to interfere, one with the
other. Thus, two offices are incompatible where the incumbent of the one
has the power of appointment to the other office or the power to remove
its incumbent, even though the contingency on which the power may be
exercised is remote.

Since the Attorney General opinion on this subject was issued in 1975, there have
been two other Attorney General opinions issued on this subject. Both opinions are
erroneous in their conclusions. In Kan. Atty. Gen. Op. No. 79-108 (6/7/79), the Attorney
General stated:

In applying the doctrine of incompatibility of offices in this type of case,
the courts have, traditionally, held that this principle does not apply unless
the person holds two, incompatible, public offices. The general rule is
stated thusly:

‘The prohibition against one person holding more than one office at the
same time has reference to offices, as distinguished from positions in the
public service that do not rise to the dignity of office. It does not extend to

a position which is a mere agency or employment.' (Emphasis added.) 63
Am Jur. 2d Public Officers and Employees § 64, pp. 669, 670.

Although some courts have now enlarged this doctrine to include both
public offices and public employment (see 70 A.L.R. 3d 1188), the
majority of states follow the traditional rule. (See 63 Am Jur. 2d Public
Officers and Employees § 64, pp. 669, 670.) Unfortunately, the Kansas
Supreme Court has not had occasion to address this issue. For that reason,
we will not speculate whether our Court would deviate from the traditional
common law rule and expand it so as to include positions of public
employment, as well as public offices. Thus, it is our judgment that the
traditional common law rule of incompatibility of offices is dispositive of
the issue you have raised.

In reaching this conclusion, the Attorney General read the Dyche application of
incompatibility principles as being limited to situations in which a public officer or
employee receives two salaries from two different public positions. While Dyche
involved the receipt of compensation in both positions, nothing in the opinion suggests
Senate Elections & Local Government
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receipt of two salaries is a factor to consider in determining if positions are incompatible.
It is the function and duties of each position that must be considered. If the functions and
duties are compatible, one person may receive a salary for each position. However, if the
functions and duties are incompatible, one person cannot hold both positions, whether or
not either of those positions is salaried. Receipt of salary simply is not a factor to
consider in determining incompatibility.

Further, both the Dyche case and the Cornell case from Nebraska, cited in Dyche,
involved individuals who held one public office (state fish and game warden and state
commissioner of the Supreme Court) and one public employment position (professor at a
state university and lecturer at the state law school). The Attorney General opinion is
simply wrong when it states the Kansas Supreme Court has not addressed the issue. The
Kansas Supreme Court has found that incompatibility analysis should apply in situations
involving one individual holding both public office and a position of public employment.
Receipt of salary in either position is irrelevant to that analysis; it is the nature of the
functions performed in each position, and their interference with each other that must be
examined. When these factors are examined in the context of one person serving as a
school board member and an employee of the same school district, the conclusion is
inescapable: incompatibility exists.

Other courts have reached similar conclusions. See, e.g., Otradovec v. City of
Green Bay, 347 N.W.2d 614,616 (Wis. App. 1984) ("The public detriment in having one
person hold incompatible public offices can also exist when one person holds a public
office and a position of public employment with duties that might conflict.”); Reilly v.

Ozzard, 33 N.J. 529, 166 A.2d 360, 366 (1960) (“The question is whether the public evil
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which the doctrine of incompatibility was designed to meet is any less because one of the
posts is other than an ‘office.””); Hermann v. Lampe, 175 Ky. 109, 194 S.W. 122 (1917)
(“This seems to be a sound rule [refering to the test of incompatibility of office at
common law] to be adopted in determining whether an employment which one accepts in
incompatible with the duties of an office which he holds.”).

Several courts in other jurisdictions have considered the question of whether a
school board member can simultaneously serve as a teacher in the same school district.
Those cases are summarized in "Right Of School Teacher To Serve As Member Of School
Board In School District Where Employed," 70 A.L.R. 3rd 1188. In every case collected
in the annotation the court, most frequently applying an incompatibility of office analysis,
held a teacher does not have a right to serve as a member of the school board which
governs the school district in which the teacher is employed.

In Haskins v. State, ex rel, Harrington, 516 P.2d 1171 (Wyo. 1973), members of
the board of education of a Wyoming school district filed a quo warranto action
challenging the election of a teacher in the district to the board of education. The petition
alleged incompatibility of office and requested ouster and a declaration of forfeiture of
office. The court agreed. Initially the court concluded "the application of the rule
against holding incompatible offices, whether by common law or as it might be declared
by legislative enactment, does not result in unconstitutional infringement of personal and
political rights." 516 P.2d at 1173. Next the court considered whether principles of
incompatibility could be applied to employment as well as offices. After reviewing cases
from other jurisdictions, the court noted that in cases where offices are involved, courts

"uniformly declare that it is inimical to the public interest for one in public employment
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to be both the employer and the employee or the supervisor and the supervised." 516 P.2d
at 1178. The court refused to be "bound by technical definitions of the word office" and
held "that employment as a teacher and office as a member of the board of trustees of the
school district are incompatible within the meaning and intent of the common law rule."
Id. The court stated:

We believe that the undisputed facts established by the affidavits are
sufficient to establish that the employment as a teacher is subordinate to
and under the supervision of the board of trustees; that a member of the
board would have the right to hire and fire; that there are many instances
in which Haskins' self-interest as a teacher has and will run counter to the
board's loyalty to the public; that Haskins as a trustee would be
supervising himself and at the same time supervising other teachers and
administrative personnel who in turn have supervision or authority over
Haskins as a teacher.

... There is present a conflict in the duties of the two positions which
constitutes an incompatibility which is not in the best interests of the
school district or the general public and which, under properly interpreted
principles of common law, should not be permitted to exist. 516 P.2d at
1180.

See, also, Thomas v. Dremmel, 868 P.2d 263 (Wyo. 1994) (employment with
district disqualified defendant from holding office as a member of the board of trustees).

Other courts have reached similar conclusions. In Visotcky v. City Council of the
City of Garfield, 113 N.J. Super. 263, 273 A.2d 597, 599 (1971), the court stated:

Common sense dictates the conclusion that being a school teacher and a
member of a board of education in the same school district is patently
incompatible. "The members of the board of education of a municipality
are public officers holding positions of public trust. They stand in a
fiduciary relationship to the people whom they have been appointed or
elected to serve." Cullum v. Board of Education, 27 N.J. Super. 243, 248,
99 A.2d 323, 326 (App. Div. 1953). A teacher's position is also one of
public service, but the teacher is an employee whereas the board of
education is the employer. There are many potential conflicts of interest
between the two. . . The widespread differences throughout our State in
matters of salary negotiations, with resultant 'job action' by teachers and
injunctions obtained by boards of education against teachers activities,
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remind us vividly of the conflicts between teachers and boards of
education. A teacher's self-interest can readily run counter to a board
member's loyalty to the public. We entertain no doubt that an individual
may not properly act contemporaneously as a teacher and a member of the
board of education in the same school district. The positions are
incompatible and represent intolerable potential conflicts of interest.

In Tarpo v. Bowman Pubic School District No. I, 232 N.W.2d 67, 70 (N.D.
1975), the court stated:

In that case [State v. Lee, 78 N.D. 489, 50 N.W.2d 124 (1951)], at 126 of
50 N.W.2d, we said:

'It is hard, and the courts have hesitated to form a general
definition of what constitutes incompatibility. Each case is
discussed and decided upon its particular facts. The
functions and duties of the offices are determinative of
whether they are incompatible or not.'

Recognizing that this court said, in Mootz v. Belyea, 60 N.D. 741, 236
N.W. 358, 75 A.L.R. 1347(1931), that "when a teacher is employed by a
school district she is not employed as an officer and she does not become
an officer," nevertheless, the same test must be applied to determine the
compatibility of the two positions held by Tarpo, even though one of those
positions is not an 'office.'

Concluding the rule should apply to offices or employments, the court went on to
explain incompatibility:

Two offices or positions are incompatible when one has the power of
appointment to the other or the power to remove the other, and if there are
many potential conflicts between the two, such as salary negotiations,
supervision and control of duties and obligations to the public to exercise
independent judgment.

See, also, Ferguson v. True, 66 Ky. 255 (1897) (duties of school trustee and
teacher were incompatible; when trustee accepted teaching contract he ceased to be a
trustee); Clifford v. School Committee of Lynn, 275 Mass. 258, 175 N.E. 634 (1931) (by
becoming a member of the school committee, a teacher who was wrongfully discharged
and ordered reinstated in her teaching position was no longer eligible to be a teacher in
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the district); Doebler v. Mincemoyer, 446 Pa. 130, 285 A.2d 159 (1971) (instructor from
an area community college was precluded from being a school director in one of the
sponsoring school districts by state statute); and Cranston Teachers Alliance v. Miele,
495 A.2d 233 (R.I. 1985) (upheld application city ordinance prohibiting employment
with city and serving in a municipal elected office finding the governmental interest in
preventing a potential conflict of interest outweighed the defendant's right to hold office).

In each of these cases, the court concluded a school teacher does not have a right
to serve as a member of the governing body of the school in which the teacher is
employed. While some cases include references to state statutes which prohibit such
service, others are based solely on common law incompatibility principles. Each of these
cases has found one individual cannot act as both employer and employee.

Two cases suggest a teacher is not disqualified from assuming a position on the
board if the teacher resigns or takes a leave of absence without pay before taking office.
Wright v. State Comm. on Ethics, 389 So.2d 662 (Fla. App. 1980) (teacher did not violate
state statute prohibiting employee from serving on board of employer by serving on
board of education of school district from which she took leave of absence without pay);
Lane Education Service Dist. v. Swanson, 71 Or. App. 328, 692 P.2d 662 (1984) (teacher
who resigned before the date his term of office commenced was entitled to hold office on
the board).

In addition to the cases dealing with school board members serving as employees
of the school district, there are a number of cases addressing similar issues at the city
level. See, e.g. Otradovec v. City of Green Bay, 347 N.W. 2d 614 (Wis. App. 1984)
(individual could not serve as city alderman and be employed as residential appraiser);
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Acevedo v, City of North Pole, 672 P.2d 130 (Alaska 1983) (city council member could
not serve as a member of the municipal police force); Rogers v. Village of Tinley Park,
451 N.E.2d 1324 (Ill. App. 1983)(city council member could not simultaneously be
employed by the municipal police force); O'Connor v. Calandrillo, 117 N.J. Super. 586,
285 A.2d 275 (1971), aff'd, 121 N.J. Super. 135, 296 A.2d 326, cert. denied, 62 N.J.
1193, 299 A.2d 727, cert. denied, 412 U.S. 940 (city commissioners could not be
employed as police sergeant, secretary to the Board of Assessors or advisor of veterans'
affairs, positions which were subordinate to the board of commissioners); Kaufman v.
Pannuccio, 121 N.J. Super. 27, 295 A.2d 639 (1972) (positions of city council member
and police lieutenant were incompatible).

Allowing a school employee to serve as a school board member is against the
public interest. A good example of the incompatibility exists in the area of negotiations.
Under the Kansas Professional Negotiations Act, K.S.A. 72-5413, et seq., a teacher is
automatically a member of the bargaining unit once the unit is recognized. Under the
law the board must bargain with teachers. The Kansas Open Meetings Act, K.S.A. 75-
4517, et seq., allows boards of education to discuss matters concerning negotiations in
executive session. The reason for this exception is to allow the board to discuss its
strategy in the negotiation process and protect the public interest in negotiating a fair and
equitable contract which will be financed with public money. The purpose of this
exception, to promote the public interest, is wholly thwarted if a member of the opposite
side (teacher) can sit as a member of the board and be privy to the board's strategy.
Further, the teacher's interests in this situation are far different from those of the average

citizen. As a member of the teacher bargaining unit, his or her interests must be in

Senate Elections & Loecal Government

Date: A -10-00
Attachment # - z ﬂ



getting the most favorable contract for every teacher. As a board member, focus must be
on the public interest, and the interests of other employees, not just the interests of the
teachers.

Another example exists in the area of evaluation and hiring and firing of
employees: the principal who must evaluate the teacher can be fired by the teacher sitting
in her capacity as a board member. The same is true of the superintendent, who is in
charge of administering the district.

In determining there was no common law incompatibility of office, the Kansas
Attorney General also relied on Public Disclosure Commission advisory opinions which
conclude no conflict of interest would exist under the state conflict of interest law, if an
employee of a school district, sitting as a member of the board, votes on his or her own
contract of employment with the district. K.S.A. 75-4304 provides:

(a) No local governmental officer or employee shall, in the capacity of

such an officer or employee, make or participate in the making of a

contract with any person or business by which the officer or employee is

employed or in whose business the officer or employee has a substantial

interest.

(b) No person or business shall enter into any contract where any local

governmental officer or employee, acting in that capacity, is a signatory to

or a participant in the making of the contract and is employed by or has a

substantial interest in the person or business.

The commission has reasoned that since a school board is not a "business" or a
"person,"” the provisions do not apply. This opinion has not been tested in the Kansas
courts. Regardless, reliance on these decisions by the Attorney General is misplaced.

The distinction between incompatibility and conflict of interest is discussed in 63A Am.

Jur. 2d, Public Officers and Employees §79:
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Incompatibility of office or a position is not the same as a conflict of
interest. Incompatibility of office or position involves a conflict of duties
between two offices or positions. While this conflict of duties is also a
conflict of interest, a conflict of interest can exist when only one office or
position is involved, the conflict being between that office or position and
a nongovernmental interest. Incompatibility of office or position requires
the involvement of two governmental offices or positions. Moreover,
incompatibility of office or position may be sufficient for a vacation of an
office when conflict of interest is not.

The courts in Tarpo and Haskins rejected similar arguments in those states,
correctly recognizing that the ability to avoid a conflict under state conflict of interest law
does not cure other factors which make positions incompatible. Further, the existence of
conflict of interest laws does not abrogate the common law rule against the holding of
incompatible positions. Tarpo, 232 N.W.2d at 71. The same is true here.

Although interpreting an older version of Kansas conflict of interest laws, the
case of Weston v. Lane, 20 P. 260, 261-262, 40 Kan. 479 (Kan. 1889), should not be
ignored. In that case Weston had a construction contract with the district and was later
elected to the board of the same district. At the time of the election, the contract had not
been completed. Because of the contract, his predecessor on the board seat refused to
relinquish the seat. Weston brought an action in guo warranto seeking an order that he
be awarded the seat. The court refused, stating:

When the plaintiff was elected he might have transferred his interest under

the contract to another, and have severed the contract relations which

existed between him and the district. The voters of the district had a right

to assume that he would do so; and, if this had been done, he would have

been entitled to the possession of the office and to the remedy which he

now seeks. Instead of doing this, however, he insists upon occupying the

incompatible positions of clerk and contractor. He boldly declares in his

petition that he proposes to complete the contract which he has entered

into, and at the same time asks to be installed as one of the officers who

are to supervise, control, and pay for the materials furnished and labor
done under that contract. If he was invested with the office, and should
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proceed as he proposes, he would subject himself to removal and to
punishment.

The court is invested with some discretion in granting this extraordinary
remedy, and it would exercise its discretion unwisely to assist the plaintiff
in violating the law as he proposes. It would also be idle to clothe him
with an office from which he would be at once subject to removal, and
when the performance of its duties would lay him liable to prosecution and
to punishment. Judgment must therefore be given in favor of the
defendant.

While this case was decided based on the conflict of interest law in place at the
time of the decision, the court also recognized the incompatibility inherent in this
situation, clearly suggesting there is no right to be both the supervisor and supervised.

Under incompatibility analysis, a person who accepts an office which is
incompatible with a previous office or position is deemed to have voluntarily resigned
from the first position. In Congdon v. Knapp, 106 Kan. 206, (Kan. 1920), the court
stated:

Granting that the office of mayor and councilman are incompatible, and
that the duties of both may not be exercised by the same person at the
same time, a councilman is not thereby rendered ineligible to election to
the office of mayor. Granting, further, that the resignation of an officer is
not completed until it is accepted by the body empowered to appoint a
successor, still the contention of the defendant would not be sound. There
are other ways plaintiff may lay down the office of councilman, besides by
resignation. One of these is by the acceptance of an incompatible office.
23 A. & E. Ency. of Law (2d Ed.) 427. This would not require the
concurrence of the mayor and council. When he shall be inducted into the
office of mayor, he thereby vacates the office of councilman. He cannot
hold both at the same time, but he may carry on the necessary legal
proceedings to obtain the adjudication of his right to assume the office of
mayor while he is yet councilman, just as he may carry on the effort to be
elected as mayor while he is yet councilman. They are both means to the
end of actually becoming mayor.

Under this rule, when a school employee accepts the position of school board

member, he or she automatically resigns his or her employment. Accord, Clifford, supra.
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Alternatively, some courts have held that by remaining in the employ of the district after
accepting a position on the board, the right to the board position is relinquished. See,
Haskins, supra, Ferguson, supra. Finally, some states have allowed the individual to
choose which position will be resigned. See, Tarpo v. Bowman Public Sch. Dist. No. 1,

232 N.W.2d 67 (N.D. 1975).
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IN THE DISTRICT COURT OF SHAWNEE COUNTY ,KANSAS -
THIRD JUDICIAL DISTRICT
THIRD DIVISION
UNIFIED SCHOOL DISTRICT NO.
501, SHAWNEE COUNTY, KANSAS;
Et Al,
Plaintiffs
V. Case No. 99 C 589
LINDA MARIE BAKER,
Defendant

MEMORANDUM DECISION AND ORDER
This matter is before the Court on motions for summary judgment filed by each of the parties.
The parties agree upon the facts.

Findings of Fact

1. Unified School District (U.S.D.) 501, Shawnee County, Kansas, is a public school
district with the authority to sue and be sued pursuant to K.S.A. 72-8201. The Board of Education
of U.S.D. 501 is the district’s duly and legally authorized governing body under the laws of the State

of Kansas.
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2. Linda Mane Baker is a duly licensed and certified teacher who is presently teaching
in U.S.D. 501 under a contract. Baker was first employed by U.S.D. 501 on August 24, 1984, and
has remained an employee of U.S.D. 501 since that time.

3, Baker filed for and was elected to a position on the Board of Education of U.S.D. 501
on April 6, 1999. Baker is a qualified elector in the U.S.D. 501 school district and, having received
a majority of the votes in the election, is entitled to become a member of the Board of Education of
U.S.D. 501. Baker filed her official oath of office on April 16, 1999. She assumed the office and
duties of being a member of the board of education of U.S.D. 501 on July 1, 1999. Baker's term of
office will be for four years, at which time she could seek reelection.

4. Baker desires to continue as a teacher, employed by U.S.D. 501 during the 1999-2000
school year and for school years thereafter.

& U.S.D. 501 had no grounds on which to nonrenew Baker’s contract of employment
on or before May 1, 1999. Therefore, pursuant to the continuing contract law, K.S.A. 72-5411 and
K.S.A. 72-5437, Baker’s contract of employment continued for the 1999-2000 school year.

6. Baker’s contract of employment with U.S.D. 501 i1s governed by Kansas law and the
negotiated agreement between U.S.D. 501 and its certificated employees.

7. Paragraph 5 of Baker’s contract of employment provides: “That this contract is subject

- to the satisfactory performance of the Employee according to the applicable orders, rules and
regulations of the District which are hereby incorporated herein and made a part hereof by reference

« as though fully set forth herein.”

2
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Conclusions of Law

1. The petition states a valid claim for declaratory judgment. U.S.D. 501 and the other
Plaintiffs (who will be collectively referred to as U.S.D. 501) seek a declaration of the rights and legal
relations of parties to a written contract. U.S.D. 501 contends the contract was or will be breached
by Baker simultaneously serving as an employee and school board member of U.S.D. 501. K.S.A,
60-1701, 60-1704 and 60-1705 provide the right to a declaratory judgment under those
circumstances. The Court is granted the power under K.S.A. 60-1707 to declare the nghts, status
and legal relations of the parties and, thus, terminate the controversy and remove the uncertainty.

2. The parties seek resolution of this case through K.S.A. 60-256, with both parties filing
motions for summary judgment. Although the parties have not filed responsive pleadings as
contemplated by 1998 Kan. Ct. R. Annot. 141, the parties waived their right to file responsive briefs,
requested oral argument and submitted the matter to the Court for decision. The issues are
appropriate for summary judgment. First, there are no genuine issues of material fact. Second, the
issues are appropriate for resolution as a matter of law. The issues raised require the construction
of a contract and of Kansas statutes. The construction of a contract and the determination of whether
the contract is ambiguous are questions of law. Oetinger v. Polson, 20 Kan. App. 2d 255, 257-58,
855 P.2d 1274 (1994), review demeci‘ 256 Kan. 996 (1995). Similarly, the interpretation of a statute
- is a question of law. Kansas Public Employees Retirement System v. Reimer & Koger Associates,
Inc., 262 Kan. 635, 941 P.2d 1321 (1997).

3. The Kansas Supreme Court recently reiterated the rules of statutory construction:

3. The fundamental rule of statutory construction is that the intent of
the legislature, where it can be ascertained, governs, and it is the

(O8]
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function of the court to interpret a statute to give it the effect intended
by the legislature.

4. In construing statutes, the legislative intention is to be determined
from a general consideration of the entire act. Effect must be given,
if possible, to the entire act and every part thereof. To this end, it is
the duty of the court, as far as practicable, to reconcile the different
provisions so as to make them consistent, harmonious, and sensible.

5. When a statute is plain and unambiguous, a court must give effect
to the intention of the legislature as expressed rather than determine
what the law should or should not be. However, where the face of the
statute leaves its construction uncertain, the court may properly look
into the historical background of the enactment, the circumstances
attending its passage, the purpose to be accomplished, and the effect
the statute may have under various constructions suggested.

In re Tax Appeal of University of Kansas School of Medicine, 266 Kan. 737, 737 (1999).

4. The act which is at issue in this case is 1973 Kan. Sess. L. ch. 297, The provisions
of the act were codified at K.S.A. 72-8202a through 72-8202e. In that act, there are several
statements regarding compensation and disqualification to serve as a member of a board of education.

Those provisions state:

72-8202b. Superintendent of schools; assistant superintendents;
supervisors; principals; appointment and powers.

(a) The board of education of each school district shall appoint a
superintendent of scheols for a term of not more than three (3) years.
The board may appoint one or more assistant superintendents of
schools, supervisors and principals for terms of not more than three
(3) years. The board may give any assistant superintendent of schools
the title of "assistant superintendent of schools," "deputy
superintendent of schools" or "associate superintendent of schools."
No person employed under the authority of this section shall be
a member of the board. The superintendent, any assistant
superintendents, supervisors and principals shall receive compensation
fixed by the board.
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72-8202¢. Clerk; appointment and duties.

(a) The board of education of each school district shall appoint a
clerk, who shall serve at the pleasure of the board. The clerk shall
receive compensation fixed by the board. The clerk shall not be a
member of the board and shall not be the same person as the
superintendent of schools or the treasurer.

72-8202d. Treasurer; appointment and duties; surety bond required.

(a) The board of education of each school district shall appoint a
treasurer, who shall serve at the pleasure of the board. The treasurer
shall receive compensation fixed by the board. The treasurer shall
not be a member of the board and shall not be the same person as
the superintendent of schools or the clerk. Before entering upon the
discharge of his duties, the treasurer shall furnish a corporate surety
bond in an amount fixed by the board. Such bond shall be subject to
approval by the board and shall be paid for by it.

72-8202e. School district officers and employees; appointment; board
members to receive no compensation.

In addition to the officers provided for in this act, the board of
education of any school district may appoint other officers and
employees to serve at the pleasure of the board. Such officers and
employees shall receive compensation fixed by the board. No
member of a board of education shall receive compensation from
the school district for any work or duties performed by him.

Emphasis added.

5, The last provision, “[n]o member of a board of education shall receive compensation
from the school district for any work or duties performed by him”, when read in isolation does not
appear ambiguous. However, the provision cannot be read in isolation.

“In order to ascertain the legislative intent, courts are not permitted
to consider only a certain isolated part or parts of an act, but are
required to consider and construe together all parts thereof in pari
materia. When the interpretation of some one section of an act
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according to the exact and literal import of its words would
contravene the manifest purpose of the legislature, the entire act
should be construed according to its spirit and reason, disregarding so
far as may be necessary the strict letter of the law." Todd v. Kelly, 251
Kan. 512, 516, 837 P.2d 381 (1992) (quoting Kansas Commission on
Civil Rights v. Howard, 218 Kan. 248, Syl. ] 2, 544 P.2d 791
[1975)).
Aves v. Shah, 258 Kan. 506, 513, 906 P.2d 642 (1995).

When the provision is read in the context of the entire act, the meaning of the provision is
ambiguous.

6. In K.S.A. 72-8202b, -8202¢, and -8202d, the legislature specifically stated that
superintendents, assistant superintendents, supervisors, principals, board clerks and board treasurers,
“shall not be a member of the board.” When “other officers and employees™ are referenced in K.S. A.
72-8202e, there is no similar statement. Application of the maxim of expressio unius est exclusio
alterius leads to the conclusion that had the legislature intended for employees to not become
members of the board of education they would have stated specifically that no employee shall be a
member of the board of education. The Court finds that Baker can be an employee and a member
of the Board.

r That conclusion does not resolve the question raised by the following language: “[n]o

member of a board of education shall receive compensation from the school district for any work or

- duties performed by him.” Does this language mean that the legislature did not prohibit an employee

from serving on the school board, but did prohibit that employee from being compensated for their
services as an employee? Alternatively, does this language mean that a school board member could
not be compensated for any duties or work as a school board member, but could be compensated for

duties performed as an “other . . . employee™
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8. As previously noted, to resolve this ambiguity, the court may properly look into the
historical background of the enactment, the circumstances attending its passage, the purpose to be
accomplished, and the effect the statute may have under various constructions suggested in order to
determine legislative intent.

After consideration of these matters, the Court finds that the interpretation suggested by
U.S.D. 501 is contrary to the spirit and purpose of the act. The Plaintiffs’ suggested interpretation
places in conflict the last two sentences of K.S.A. 72-8202e. The statutes must be interpreted in a
manner which harmonizes the provisions. 266 Kan. at 737, 4. The legislative history also supports
the conclusion that the legislature did not intend to prohibit an employee from serving as a member

of the school board. The 1935 General Statutes of Kansas stated: “72-1713. No member of the

1"

board of education shall receive any pay or emolument for his services.” In 1963, the statute was
amended to state: “the board shall appoint a clerk and treasurer, and other personnel as needed. Such
clerk, treasurer, and other personnel shall not be board members and shall serve at the pleasure of the
board.” Thus, in the 1963 version of the statute, the legislature clearly disqualified employees from
being board members. However, the language which disqualified “other personnel” was not included
in the legislative revision made in 1973. When the legislature revises an existing law, it is presumed

-

that the legislature intended to change the law as it existed prior to the amendment. Kaul v. State of

. Kansas Department of Revernue, 266 Kan. 464, 471 (1998). Since the legisiature repealed the clear

prohibition against an employee serving as a board member, it must be presumed that they intended
to repeal that prohibition.
9. While many policy arguments are raised regarding the potential conflicts of interest

which arise, it is not the appropriate role of the Court to determine policy. The legislature and the
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voters have considered the policy issue. Additionally, the Governmental Ethics Commission has
opined that school district employees may serve as board members. Opinion No. 79-12. The courts
will give great weight and judicial deference under the doctrine of operative construction to the
interpretation of a statute by the administrative body charged with enforcing the Statute. Pouncil v.
Kansas Employ. Sec. Board of Review, 25 Kan. App. 2d 740, 744 (1998).

10. Similarly, given the legislative expression, the Court finds that the common law
principle of incompatibility of office (see Dyche v. Davis, 92 Kan. 971 (1914)) cannot be given effect.
1973 Kan. Sess. L. ch. 297 is a specific legislative statement and supplants the common law doctrine.

11. The Court finds that U.S.D. 501's policy 1050, quoted above, is void and
unenforceable. The board of education does not have the constitutional or statutory authority to
determine who is qualified to serve as a member of the board of education. See Constitution of the
State of Kansas, § 18. The policy is w/tra vires and, therefore, void.

Conclusion

The Court finds that Linda Marie Baker may serve as a member of the Board of Education
of U.S.D. 501 while employed by the board. The Court further finds that Linda Marie Baker may
be compensated for services rendered in her capacity as an employee, but may not receive
" compensation for any duties or work performed as a member of the board of education.

The motion for summary judgment filed by the Plaintiffs (docket number 2) is denied.

The motion for summary judgment filed by the Linda Marie Baker (docket number 3) is

granted.
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This Memorandum Decision and Order shall serve as the order of the Court pursuant to

K.S.A. 60-256 and 60-258. No further journal entry is required.

PIhili 4 e st

Mé?/a[}. Luckery/ District Court Judge

Copies to:
Cynthia Lutz Kelly
David M. Schauner
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SB 231: Membership on Boards of Education

Testimony presented before the Senate Election and Local
Government Committee

by .
Brilla Highfill Scott, Executive Director
United School Administrators of Kansas

February 10, 2000

Madam Chairman and Members of the Committee:

United School Administrators of Kansas supports SB 231 which
states that a professional employee or administrative employee of a
unified school district cannot be a member of the board of education
where s/he is employed.

When a teacher or administrator serves as a member of the board of
education where s/he is employed, a conflict of interest occurs. A
teacher-board member would have the right to listen to executive
sessions involving pre-negotiation strategies; then actually be
negotiating his/her contract and the contracts of peers.

Personnel matters are discussed in board of education executive
sessions. The board-member teacher would have access to
confidential information about fellow teachers as well as supervisors.

An administrator-board member could be in the position of
evaluating his/her superintendent when the superintendent is actually
the supervisor of the principal. How does a fair evaluation occur
from either party in such a situation?

United School Administrators of Kansas asks that you favorably
report SB 231.
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KANSAS NATIONAL EDUCATION ASSOCIATION / 715 W. 10TH STREET / TOPEKA, KANSAS 66612-1686

Craig Grant Testimony Before
Senate Elections & Local Government Committee
Thursday, February 10, 2000

Thank you Madame Chair. Members of the Committee, I am Craig Grant
and I represent Kansas NEA. I appreciate this opportunlty to visit with the
committee in opposition to SB 231.

Kansas NEA looks at this bill as one which could deny education employees
the right to hold public office in their community. We do not think this is necessary.
We already have some school boards with employees serving on the board. It does
not seem to harm the operation of the schools. The board member involved usually
excuses himself or herself when his or her contract is the topic of discussion. I have
not observed major problems with the system as it is now.

The key to this situation, we believe, is that the voters of a school district
realize who is running for office. The issue of whether or not to allow an employee
to serve on a board should be left to the voters. If there is a problem, the voters in
the district will deal with it at the ballot box. Kansas NEA believes that the voters
are intelligent enough to sort out the situations and vote accordingly. A change in
the Iaw will allow, in some cases, fewer choices for voters to have as schooll-board
members. It really is not a change needed in -our laws.

Attorney General Stephan issued two opinions which indicated that no law,
either common or actual, prevented an employee from serving on the school board.
Mr. Stephen indicated that a person could even vote on his/her own contract and
could definitely be paid for his/her teaching duties. I have enclosed a copy of both
opinions. Since these were issued, I am unaware of problems which exist in our
school districts, unless statewide organizations perpetuated them.

Kansas NEA would ask that you report SB 231 unfavorably for passage.
Thank you for listening to our concerns. Senate Elections & Local Government
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June 7, 1979

ATTORNEY GENERAL OPINION NO. 79-108

Dr. Merle Bolton

Commissioner of Education

Kansas State Department of Education
120 East Tenth Street

Topeka, Kansas 66612

Re: Schools--Boards of Educatlon~-Employees Serving as
Board Members

Synopsis: An employee of a unified school district may hold
office as a school board member for the district by
whom he or she is employed The doctrine of incom-
patibility of offices is inapplicable.

Dear Dr. Bolton:

You have advised our office that an employee (school bus driver) of
Unified School District No. 101 has been duly elected as a member
of the board of education of said district, and you have requested
our opinion whether he can serve in such dual capacities. You fur-
ther indicate that this employee requested of, and received from,
the Governmental Ethics Commission an opinion, i.e. Opinion No.

79-12 under date of March 21, 1979, in which the Comm1881on opined
that governmental entities are not a "person or business" as said
terms are employed in K.S.A. 75-4304 and 79-4305. Thus, the Com-
mission concluded:
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Dr. Merle Bolton
Page Two
June 7, 18979

"K.S.A. 75-4304 and K.S.A. 75-4305 are inap-
plicable to this situation. In other words,
the fact that you are employed by the school
district on whose board you would serve as a
member does not present any conflict of inter-
est which prohibits you from serving on the
board. In addition, based on this factual
situation, those sections place no restric-
tions on your activities as a member of the
board in fully performing vour duties incident
thereto including taking part in decisions
dealing with vyour position of employment."
(Emphasis added) Governmental Ethics Commis-
sion Opinion No. 79-12.

Since the Governmental Ethics Commission has concluded that no
statutory conflict of interest is presented by a bus driver serving
as a member of the board of education by whom he is employed, and
as there are no other statutory provisions which would prevent him
from being a member of the board, we limit our discussion to con-

sideration of possible common law principles which might prevent
such action.

In our judgment, the only common law rule which may prevent such
action is the doctrine of incompatibility of offices. However, in
discussing this doctrine, it is important to note that the doctrine
of incompatibility of offices has been applied by the courts in two
different and distinct types of cases, to wit:

(1) in cases where the issue is whether one
person may be paid two salaries from public
funds; and

!
(2) In cases where the issue is whether a
person who holds one public office has for-
feited, ipso facto, that office by acceptance
of another public office.
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Dr. Merle Bclton
Page Three
June 7, 1979

Although the doctrine of incompatibility of offices, as it applies
to situations in which a person seeks two salaries from the public
treasury, would apply to this case, this issue does not arise be-
cause members of boards of education may not, pursuant to K.S.A.
1578 Supp. 72-1202e, receive compensation for their services.
Thus, 1in regard to the person involved herein, the only issue 1is
whether he may hold the office of school board member and retain
his position as bus driver.

In applying the doctrine of incompatibility of offices in this type
of case, the courts have, traditionally, held that this principle
does not apply unless the person holds two, incompatible, public
offices. The general rule is stated thusly:

"The prohibition against one person holding
more than one office at the same time has ref-
erence to offices, as distinguished from posi-
tion in the public service that do not rise to
the dignity of office. It does not extend to
a position which is mere agency or employ-
ment . " (Emphasis added.) 63 Am Jur. 2d Pub-
lic Officers and Employees 5§64, pp. 69, 670.

Although some courts have now enlarged this doctrine to include
both public offices and public employment (see 70 A.L.R. 34 1188),
the majority of states follow the traditional rule. (See 63 Am Jur.

2d Public Officers and Emplovees §64, pPp. 669, 670.) Unfortu-
nately, the Kansas Supreme Court has not had occasion to address
this issue. For that reason, we will not speculate whether our

Court would deviate from the traditional common law rule and expand
it so as to include positions of public employment, as well,as pub-
lic offices. Thus, it is our judgment that the traditional common
law rule of incompatibility ,of offices is dispositive of the issue
you have raised. '

Thus, the determination of what is a "public office" and who is a
"public officer," are relevant to your inquiry. These questions
were directly in issue in Sowers v. Wells, 150 Kan. 630 (1934) .
There the Court said:
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Dr. Merle Bolton
Page Four
June 7, 1979

"While the authorities are not in complete
harmony in defining the term “public office’
or “public officer,' it universally has been
held that the right to exercise some definite
portion of sovereign power constitutes an in-
dispensable attribute of Hpublic office.®
(Cites omitted.)" (Emphasis added.) Id. at
633.

Thus, under this definition, little question exists but that an
elected school board member is a public officer. However, as im-
portant as the job of safely transporting children to and from
school is, it in no way can be said that in performing his or her
duties, a bus driver is "exercising some definite portion of sover-
eign power." Thus, one who is employed as a bus driver does not
hold public office. Consequently, the common law doctrine of in-
compatibility of offices, as it applies to the holding of public
offices, is inapplicable to the question of whether a bus driver
may serve as a member of the board of education of the unified
school district by whom he or she is employed. In such a situa-
tion, only one public office, that of school board member, is in-
volved. The person holds no other public office.

In light of the foregoing analysis, we are unable, as a matter of
law, to conclude that a bus driver may not hold the office of
school board member, even though he or she is employed by the
school district. The common law doctrine of incompatibility of of-

fices is not applicable. If some other matter of public policy
prevents the holding of these two positions, it is for the courts
or the legislature to so declare. Such has not been done, and,

therefore, in our judgment, a bus driver may serve as a member of
the board of education of the district by whom he or she is em-
ployed. |

Very truly yours,

ROEBERT T. STEPHAN
Attorney General of Kansas

Rodney J. Bieker
Assistant Attorney General

RTS:BJS:RJB:glc
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February 28, 1991

ATTORNEY GENERAL OPINION NO. 91-15

The Honorable Don Montgomery

State Senator, Twenty-First District
State Capitol, Room 128-8

Topeka, Kansas 66612

The Honorable Carl D. Holmes
State Representative

One Hundred Twenty-Fifth District
State Capitol, Room 156-E

Topeka, Kansas 66612

Re: Schools--Organization, Powers and Finances of Boards of
Education--School District Officers and Employees; Board

Members to Receive No Compensation;

Board Members

School Employees as

Syncpsis: As stated in Attorney General Opinion No. 79=108; Tib

statute or common law doctrine

preclude an individual
district as a teacher,

school bus driver, counselor,
event from serving as a member

of the wunified school

district

exists which would
employed by a unified school
substitute teacher, custodian,
or referee of an athletic
of the board of education
which employs the

individual. Such individuals are permitted to vote on
their contracts as a school board does not constitute a

business or person under K.S.A.
seq. K.S.A. 72-8202e.prohibits
receiving compensation for work
member of the board of education.

1990 Supp. 75-4301a et
an individual from
or duties performed as a

The individual,

however, may receive compensation for services performed
as an employee of the unified school district. Cited

herein.
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Senator Don Montgomery
Representative Carl D. Holmes
Page 2

K.S.A. 72-7901; 72-8009; 72-8202e; K.S.A. 1990 Supp.
75-4301a; 75-4303a; 75-4304:

Dear Senator Montgomery and Representative Holmes:

As state legislators you request our opinion regarding whether
certain individuals employed by a unified school district may
receive compensation for their services if the individuals also
serve as members of the board of education for the unified school
district which employs them. The individuals of concern to you are
employed as: teacher; substitute teacher; custodian; school bus
driver; and referee at an athletic event. You also ask whether a
teacher would be required "to abstain from voting on any decisions
relating to employment or in any other areas." Because these two
requests involve related issues, the requests have been
consolidated into this one opinion.

The governing body of a unified school district is a board of
education composed of seven members. K.S.A. 72-7901. The members
must reside within the unified school district. KX.S.A. 72-8009.
No statutory prohibition exists which would preclude an employee of
a unified school district from serving as a member of the board of
education. Therefore, it will be necessary to determine whether
the common law doctrine of incompatibility of offices precludes an
individual employed by a unified school district from serving as a
member of the board of education of the unified school district
which employs him. )

!
In applying the doctrine of incompatibility of offices, the courts
have traditionally held that this principle does not apply unless
the person holds two incompatible public offices.

"The prohibition against one person holding
more than one office at the same time has
references to offices, as distinguished from
positions in the public service that do not
rise to the dignity of office. It does not
extend to _a position which is a mere agency or
employment . (Emphasis added.) 632
Am.Jur.2d Public Officers and Emplovees § 69
(1984) .
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Senator Don Montgomery
Representative Carl D. Holmes
Page 3

While the Kansas Supreme Court has generally adhered to this rule,
in Dyche wv. Davis, 92 Kan. 971 (1914), "the Court applied the
doctrine to a situation where a public officer also held a position
of public employment and the compensation for the public office and
public employment were both payable from public funds. 1d. at 977,

As stated in Attorney General Opinion No. 79-108, little question
exists but that an elected school board member is a public officer.

However, an employee of a unified school district does not
exercise some portion of sovereign power. See Sowers V. VWellg, 150
Kan. 630, 633 (1934). Thus, the position of employee of a unified
school district does not constitute a public office. Pursuant to
K.S.A. 72-8202e, a member of a board of education does not receive
compensation from the unified school district. Therefore, we are
not faced with a situation involving two offices or two salaries
payable from public funds. As stated in Attorney General Opinion
No. 79-108, the common law doctrine of incompatibility of offices
does not preclude an individual employed by a wunified school
district from serving as a member of the board of education of the
unified school district which employs the individual, regardless of
whether the individual 1is employed as a teacher, substitute
teacher, custodian, school bus driver, or referee.

A conflict of interest can exist when only one office or position
is involved, the conflict being between that office or position and
a nongovernmental interest. 63A Am.Jur.2d supra § 79. A conflict
of interest of a local governmental employee or local governmental
officer is subject to K.S.A. 1990 Supp. 75-430la et seg. K.S.A,.
1990 Supp. 75-4304 states in part:

"(a) No local governmental officer or employee
shall, in the capacity of such an officer or
employee, make or participate in the making of
a contract with any person or business by
which the officer or employee is emploved or
in whose business the officer or employee has
a _substantial interest.

"(b) No person or business shall enter into
any contract where any local governmental
officer or employee, acting in that capacity,
is a signatory to or a participant in the
making of the contract and is employed by or
has a substantial
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Senator Don.Montgomery
Representative Carl D. Holmes
Page 4

interest in the person or business." (Emphasis
added.)

Pursuant to X.S.A. 1990 Supp. 75-4303a, the Kansas public
disclosure commission has issued Kansas Public Disclosure
Commission opinion No. 90-14. In that opinion, the commission
states "that a school board is not a 'business' and since the term
'person' is undefined, a school board is not a 'person' either.
Thus, under the local conflicts law, it is permissible for a member
of a school board to vote on his or her own contract." The opinion
continues to apply the analysis enunciated in Governmental Ethics
Commission Opinion No. 79-12. Because "[tlhe [ ] commission--shall
render advisory opinions on the interpretation and application of
K.S.A. 75-4301a, 75-4302a, 75-4303a, 75-4304, 75-4305 and 75-4306

[and alny person who requests and receives an advisory opinion
and who acts in accordance with its provisions shall be presumed to
have complied with the provisions of the general conflict of
interests law," we must defer to the commission regarding
individuals employed as a school bus driver (Governmental Ethics
Commission Opinion No. 79-12) and school counselor (Kansas Public
Disclosure Commission Opinion No. 90-14). As the econtrglling
factor precluding application of K.S.A. 1990 Supp. 75-430la et seq.
to the activities of such individuals is that a board of education
does not constitute a business or person under X.S.A. 1990 Supp.
75-4301a et seg., the same controlling factor would arise in
situations involving individuals employed as teachers, substitute
teachers, custodians and referees. Therefore, as is the situation
regarding school bus drivers and school counselors, those
individuals employed as teachers, substitute teachers, custodians
and referees, and serving as a member of the board of education,
are not precluded from voting on their own contracts.

The interpretation of a statute is a question of law. State ex rel
Stephan v. Kansas Racing Commission, 246 Kan. 708, 719 (1990). The
function of the court is to interpret the statute, giving it the
effect intended by the legislature. Id. In determining legislative
intent, we may lock at the purpose to be accomplished, the
necessity and effect of the statute, and the effect the statute may
have under the various constructions suggested. Id. A statute
should not be given a construction that leads to uncertainty,
injustice, or confusion if possible to construe it otherwise. Id.

With these rules of statutory construction in mind, it must be
determined whether K.S.A. 72-8202e prohibits an individual who
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Senator Don Montgomery
Representative Carl D. Holmes
Page 5

is employed by a unified school district from receiving
compensation for services performed as an employee because the
individual also serves as a member of the board of education.
K.S.A. 72-8202e states:

"[Tlhe board of education of any school
district may appoint other officers and
employees to serve at the pleasure of the
board. Such officers and employees shall
receive compensation fixed by the board. No
member of a board of education shall receive
compensation from the school district for any
work or duties performed by him." (Emphasis
added.)

K.S.A. 72-8202e does not preclude an individual employed by a
unified school district from receiving compensation for services

performed as an employee. Rather, the statute prohibits an
individual from receiving compensation for any work or duties
performed as a member of the board of education. Any other

interpretation of the statute would result in a conflict between
the last two sentences of the statute, resulting in a violation of
the rules of statutory construction.

In review, no statute or common law doctrine exists which would
preclude an individual employed by a unified school district as a
teacher, substitute teacher, custodian, school bus driver,
counselor, or referee of an athletic event from serving as a member
of the board of education of the unified school district which
employs the individual. Suth individuals are permitted to vote on
their contracts as a school board does not constitute a business or
person under K.S.A. 1990 Supp. 75-430la et S5eqg. K.S.A. 72-8202e
prohibits an individual from receiving compensation for work or
duties performed as a member of the board of education. The
individual, however, may receive compensation for services
performed as an employee of the unified school district.

Very truly yours,

ROBERT T. STEPHAN
Attorney General of Kansas

Richard D. Smith

Assistant Attorney General
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KANSAS NATIONAL EDUCATION ASSOCIATION / 715 W. 10TH STREET / TOPEKA, KANSAS 66612-1686

Linda Baker Testimony
Senate Elections and Local Government Committee
Thursday, February 10, 2000

Thank you Madame Chair. Members of the Senate Elections Committee, T am Linda Baker and I
appreciate the opportunity to visit with the committee about 5B 231.

['am a teacher in USD 501 here in Topeka. I am also on the Board of Education of the District. T ran
for election about a year ago for one of the at-large positions 6n the board. Almost immediately the issue of
my being a teacher hit the public through the newspaper and other media in Topeka. In fact, there was a
second 501 teacher who also ran for one of the positions on the board. Shortly after I filed, &231 was
introduced at the request of the 501 district. The district made sure that the publicity continued throughout
the primary and general election.

The voters of the district knew I was a teacher; and elected me to my position on the board in April.

I worked hard as I went door-to-door in the district to address the concerns of the voters. At no time
did I hide the fact that I was a teacher in the district. The second teacher running was defeated by the voters
and did not win her election.

I'was proud to win and anxious to start my duties as board member.

Shortly before I took office, USD 501 filed suit in district court alleging that they could not pay me as
a teacher because the law said that no board member should be compensated by the district. The lawsuit was

- heard by Judge Marla Luckert, who ruled in my favor. Since then the district has appealed the case to the
Court of Appeals. We are waiting for a decision in this éa_se.

There is no doubt in my mind that my teaching in the district was an issue in the election. My
opponent used it and the press covered the issue, as they should. The voters of this district believe that I
could fairly and competently represent them on the school board. T believe that their wishes should be
respected.

[ have not had problems in my dual roles in USD 501. I believe I can continue to teach my students
and represent the voters on the school board. T would ask that you defeat SB 231 and allow the voters voice

to be honored. Thank you for your time.

Senate Elections & Local Govern
ment

Date: /- /0-0 0o

Attachment # (

Telephone: (785) 232-8271  FAX: (785) 232-6012



