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MINUTES OF THE SENATE JUDICIARY COMMITTEE.

The meeting was called to order by Chairperson Emert at 10:14 a.m. on January 26, 2000 in Room 123-S
of the Capitol.

All members were present.

Committee staff present:
Gordon Self, Revisor
Mike Heim, Research
Jerry Donaldson, Research
Mary Blair, Secretary

Conferees appearing before the committee:
Senator Janis Lee
Elwaine Pomeroy, Kansas. Credit Attorneys Association
Jerry Slaughter, Kansas Medical Society and Ks. Medical Mutual Insurance Co.
Susan Bechard, Kansas. County and District Attorneys Association
Christy Molzen, Attorney, KJC Code Advisory Committee
Judge Terry Bullock, KJC Civil Code Advisory Committee
Terry Humphrey, Kansas Trial Lawyers Association
Wayne Stratton, Kansas Association of Defense Counsel
Brad Smoot, Kansas Civil Law Forum

Others attending: see attached list

Bill Introductions:

Senator Lee requested a bill that regards the Crime Victims Restitution Fund (CVRF). She requested that
in counties with populations under 10,000 where no tax dollars are used in CVRF, the bill would allow

money to be given for restoration of businesses as well as individuals. (no attachment) Senator Bond moved
to introduce the bill, Senator Goodwin seconded. Carried.

Conferee Pomeroy requested introduction of a bill to add an amendment to K.S.A. 61-2309 which he stated
should have been dealt with but was inadvertently missed during the 1999 legislative session when K.S.A.61-
2305 was amended.(attachment 1) Senator Vratil moved to introduce the bill, Senator Bond seconded.
Carried.

Conferee Slaughter requested introduction of a bill to amend a current statute regarding licensure of physicians
convicted of a felony or class A misdemeanor. (attachment 2) Senator Feleciano moved to introduce the bill,
Senator Vratil seconded. Carried.

Conferee Bechard briefly discussed four bills she requested be introduced. The bills would: provide that no
felon can own any firearm for ten years; allow preliminary breath tests into evidence; increase the level of
penalty for arson crimes; and amend the juvenile code regarding affidavits to be used in revocations hearings.
(attachment 3) Senator Goodwin moved to introduce the bills, Senator Vratil seconded. Carried.

Senator Emert discussed a request by Kansas Adjutant General Gardner for an amendment to the statute
regarding allocation of forfeited property. The bill would allow the Kansas National Guard which, in 1997,
was designated an LEA for the limited purpose of counter drug and drug interdiction operations, to use
forfeited property. (attachment 4) Senator Feleciano moved to introduce the bill, Senator Vratil seconded.
Carried.

SB 420—an act concerning civil procedure; relating to divorce or separate maintenance actions and
interspousal tort actions

Conferee Molzen reviewed the current statute regarding divorce and interspousal tort actions and stated that
the purpose of SB 420 is to “set out the applicable civil procedure where spouses anticipate filing both a
divorce action (or action for separate maintenance) and an interspousal tort action.” She discussed whether



or not the two types of actions should be tried together or separately, and whether one type of action should
preclude the other. (attachment 5)

SB 422—an act concerning contracts; relating to interest rates

Conferee Bullock testified in support of SB 422 a bill which he stated would allow for recovery of
prejudgment inferest at the rate of 10% per year in certain limited cases. He stated that the bill is needed to
provide equity for the victim of wrongdoing and it assures efficiency in payment of a judgment because it
creates some incentive to settle disputes. (attachment 6) He provided a record of the rate of interest, date of
accrual, and cases allowed in 35 states which allow for prejudgment interest in all civil actions or personal
injury and contract cases. (attachment 7)

Conferee Humphreys testified in support of SB 422. Her testimony mirrored the previous conferee’s
testimony. (attachment 8).

Conferee Slaughter expressed concerns about SB 422 questioning how the bill will work in actual practice,
how appeals will be handled, it’s use in the complexity of medical malpractice cases, etc. and offered an
amendment. (attachment 9)

Conferee Stratton testified in opposition to SB 422 because of it’s unfaimess to the defendant in the case. He
noted that the interest penalty as described in the bill is unfair because it may be assessed back to a date
before a lawsuit is even filed and before the defendant has had his trial. He discussed judgments where large
sums of money are granted for past economic damages as well as future economic damages “permitting a
double recovery because the plaintiff would be entitled to interest upon amounts not yet due.” He also
questioned why the bill assumes a 10% interest rate rather than the normal computed rate in judgments.
(attachment 10). Discussion followed

Conferee Smoot testified in opposition to SB 422 stating that the bill will not significantly increase settlements
or clear dockets as previous conferees have stated because lawyers fees provide incentive to settle protracted
litigation. He reiterated the previous conferee’s claim regarding the bill’s unfairness to defendants. He further
discussed how the interest penalty in the bill relates to past, present, future and punitive damages and
discussed the problems this generates. (attachment 11) Discussion followed.

The chair called for a motion on SB 420. Senator Oleen moved to pass the bill out favorably, Senator Bond
seconded. Carried.

The meeting adjourned at 10:55 a.m. The next scheduled meeting is January 27th.
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REQUEST FOR BILL INTRODUCTION

SENATE JUDICIARY COMMITTEE

JANUARY 26, 2000

Thank you for giving me the opportunity to appear before you to request the
introduction of a bill on behalf of the Kansas Credit Attorneys Association, which is a
state-wide organization of attorneys whose practice includes considerable collection
work, and Kansas Collectors Association, Inc., which is an association of collection
agencies in Kansas.

At the request of theses two organizations, the 1999 Legislature passed HB 2222,
which amended K.S.A. 61-2305, to provide that in eviction actions, the original action
can be simply for eviction, and a subsequent action can be brought for the amount
Plaintiff claims to be due from the defendant as rent. That was passed to eliminate
compliance problems with the Federal Fair Debt Collection Act.

At the time of passage of HB 2222, we overlooked the fact that an amendment
also should have been made to K.S.A. 61-2309. The failure to also request an
amendment to K.S.A. 61-2309 was pointed out to Bruce Ward, a member of the Kansas
Credit Attorneys Association, by Professor Casad, at meetings of the Kansas Judicial
Council Civil Code Advisofy Committee. Mr. Ward agrees with the fact that if K.S.A.
61-2309 is to remain on the books, it should be amended to take into account the 1999

amendment.
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The Kansas Judicial Council has requested the introduction of a bill that would
completely re-write Chapter 61. That bill was introduced on January 24, and is HB 2697.
Our groups support the Judicial Council bill, HB 2697, and hope that it is passed this
year.

However, in the event that the complete re-write of Chapter 61 contained in HB
2697 does not pass, we do request that a bill be introduced to make the appropriate
amendment to K.S.A. 61-2309. Attached to my remarks is e-mail correspondence
between Bruce C. Ward and Professor Robert Casad which sets out the proposed

amendment to the statute.

Elwaine F Pomeroy
For Kansas Credit Attorneys Association
And Kansas Collectors Association, Inc.



Elwaine F Pomeroy

From: Bruce C. Ward [bruce@brucewardlaw.com]
Sent: . Thursday, January 13, 2000 5:31 AM

To: Prof. Robert Casad

Cc: J Nick Badgerow; Christy Molzen

Subject: 61-2309

Prof. Casad:

Set forth below is the proposed amendment to K.S.A. 61-2309 | have
drafted to be submitted to the legislature on behalf of the Kansas
Credit Attorneys Association and Kansas Collectors Association.

This amendment was made necessary by the 1999 amendment to 61-2305.

Although the proposed amendment is not as artful as | might otherwise
prefer, | think it will be sufficient to satisfy your concerns. As you

may recall, the Chapter 61 bill approved by the Judicial Council
contains a complete re-write of the article on forcible detainer. If

the Chapter 61 bill passes and becomes law this session, the proposed
amendment to 61-2309 will not be necessary as that section will be
repealed by the Chapter 61 hill.

If the Chapter 61 bill does not pass this session, the proposed

amendment to 61-2309 should be passed this session to remove the
inconsistencies between existing 61-2309 and 61-2305 as amended in 1999,
which were noted by you.

The proposed amendment to 61-2309 is shown below in all CAPS to make it
easier to read in e-mail. If you have any questions or comments, please

let me know ASAP. | will submit this amendment to our lobbyist on

Monday morning (Jan. 17). Thanks.

61-2309. Trial; judgment; costs.

If the suit be not continued or place of trial changed or neither party
demands a jury trial, the judge shall try the case at the time appointed

for trial; and if, after hearing the evidence, said judge shall conclude

that the facts alleged in the petition are not true, said judge shall

enter judgment against the plaintiff for costs. If said judge finds the

facts alleged in the petition are true, said judge shall rendera

general judgment against the defendant and in favor of the plaintiff for
restitution of the premises and costs of the suit; if said judge finds

the facts alleged in the petition are true in part, said judge shall

enter a judgment for the restitution of such part only, and costs may be
taxed as the judge may deem just and equitable. If the action is brought
for the purpose of recovering possession from a tenant for nonpayment of
rent, in addition to the judgment hereinbefore provided for, the judge

shall enter judgment against the defendant for the amount of rent which
said judge shall find to be due the plaintiff IF THE PLAINTIFF SOUGHT
JUDGMENT FOR RENT DUE IN THE PETITION, and shall enter costs against the
defendant as in civil suits for the recovery of money. The jurisdiction

of the judge hearing such action shall not be limited by the amount of
dollars involved in such judgment.



Senate Judiciary Committee
Bill Request by the Kansas Medical Society
January 26, 2000

Subject: Felony Convictions

K.S.A. 65-2836

A licensee's license may be revoked,
suspended or limited, or the licensee may be
publicly or privately censured, or an application
for a license or for reinstatement of a license
may be denied upon a finding of the existence of
any of the following grounds:

(a) The licensee has committed fraud or
misrepresentation in applying for or securing an
original, renewal or reinstated license.

(b) The licensee has committed an act of
unprofessional or dishonorable conduct or
professional incompetency.

(c) The licensee has been convicted of a
felony or class A misdemeanor, whether or not
related to the practice of the healing arts. In the
case of a person with a felony conviction who
applies for renewal, reinstatement or original
licensure, a license may not be granted unless a
2/3 majority of the board members present and
voting on such application determine by clear
and convincing evidence that such person will
not pose a threat to the public in such person’s
capacity as a licensee and that such person has
been sufficiently rehabilitated to warrant the
public trust.
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Julie A. McKenna, President

David L. Miller, Vice-President

Jerome A. Gorman, Sec.-Treasurer
William E. Kennedy, II1, Past President
Steven F. Kearney, Executive Director

Kansas County & District Attorneys Association

1200 W. 10th Street - P.O. Box 2428
Topeka, KS 66601-2428
(785) 232-5822 « FAX (785) 232-5868

William B. Ellliott
John M. Settle
Christine K. Tonkovich
Gerald W. Woolwine

MEMORANDUM

DATE: January 23, 2000

TO: Chairman Emert
Members of the Senate Judiciary Committee

FROM: Susan Bechard, KCDAA

RE: Request for bills to be introduced

On behalf of Kansas County and District Attormeys Association, I request the following
bills to be introduced:

1. Amend and simplify K.S.A. 21-4204 to provide that no felon can own any
firearm for ten years.

2. Pass a statute that would allow Preliminary Breath Tests to be used as
evidence in minor in possession or consumption of alcohol cases.

3. Amend the arson statute to make the crime a higher level felony, a person
felony for arson of a dwelling, and to remove value as a determuning factor for the

level of the crime,

4. Amend the juvenile code to allow affidavits to be used in revocation hearings
as in adult revocation hearings.

Thank you for your consideration of these matters.



STATE OF KANSAS
THE ADJUTANT GENERAL

2800 5.W.TOPEKA BLVD.
TOPEKA, KANSAS 66611-1287

Bill Graves, Major General Gregory B. Gardner
Governor Adjutant General
20 Jan 00
The Honorable Tim Emert

Kansas Senate
Topeka KS 66612

Dear Mr. Emert
SUBIJECT: Proposed Amendment to K.S.A. 60-4117, Allocation of Forfeited Property

1. This letter requests your assistance to amend K.S.A. 60-41 17, titled Allocation of Forfeited Property.
This will allow the Kansas National Guard counter drug operations to use forfeited property, further
enhancing our support of state and federal law enforcement agencies (LEAs).

2. On January 29, 1997, the Kansas Attorney General opinion number 97-7 designated the Kansas National
Guard as an LEA for the limited purpose of counter drug and drug interdiction operations. This allowed
the agency to participate in the Comprehensive Drug Prevention and Control Act of 1997. That act
authorizes the transfer of forfeited property to any state or local law enforcement agency based on their
share of counter-drug operations. Therefore, we request your assistance in modifying K.S A. 60-4117 to

include our agency.

3. Specifically the recommendation is to amend K.S.A. 60-4117

a. Paragraph (d)(1), line 9, to read, "Kansas department of corrections state forfeiture fund and the
Kansas National Guard Counter Drug state forfeiture fund.”

b. Paragraph (d)(1), line 27, to read, “the secretary of the Department of Corrections or by a person or
persons designated by the Secretary. Expenditures from the Kansas National Guard Counter Drug
state forfeiture fund should be made upon warrants of the Director of Accounts and Reports issued
pursuant to a voucher approved by the Adjutant General of Kansas or by a person or persons
designated by the Adjutant General of Kansas.”

c. Paragraph (d) (3), line 5, to read, “moneys in the Kansas burecau of investigation state forfeiture
fund, Kansas highway patrol state forfeiture fund, Kansas department of corrections state forfeiture
fund, the special Law Enforcement Trust Fund", and the Kansas National Guard counter drug
forfeiture fund shall not be considered a source of revenue to meet normal operating expenses.”

4. There are NO negative fiscal impacts on the state or other law enforcement agencies due to this change.
Presently, our forfeiture account has a balance over $20,000 that could be spent on a drug detection dog or
additional equipment used to support Kansas LEAs. If there arc any questions or concerns, please feel free
to call me at 274-1001.

The Adjutant Gerieral /‘E"g
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Point Paper
on
Federal Asset Sharing Program

¢ Federal Asset Sharing is a Department of Justice (D OJ) Program
® DOJ approved Kansas National Guard Counter Drug participation on 2 July 1998

¢ Kansas Attorney General opinion # 97-7 said Kansa s National Guard is law enforcement
agency (LEA) for limited purpose of drug interdiction

¢ Federal asset sharing does not compete the Nationa 1 Guard with state or federal LEAs

e Assets are shared based on percentage of agency participation (compares hours expended or
significant contribution by each agency)

e Kansas National Guard supports numerous federal agency cases that do not include
participation by Kansas LEAs.

¢ Asset forfeiture funds are designed to enhance not r e place LEA resources

¢ Any funds Kansas National Guard receives will ben efit all state LEAs and community based
organizations — not just one agency or organization.

¢ Permitted use of funds include:
e Purchase of equipment (e.g., radios, vehicles)
e Drug education and awareness programs
e Law enforcement agency training
e Drug detection dog(s)
e Facility support
e Travel in support of law enforcement agency
¢ Status: Two cases filed with department of justice.
o April 98: Drug Enforcement Agency (DEA) delivery to Maryland (potential for $70-80K)
e November 1998: DEA Kansas City pipeline interdiction (potential for $7K)

¢ National Guard Bureau Counter Drug funds primar ily go to pay and allowances for soldiers
and airmen (81%). The balance is for day-to-day expenses.

¢ Department of Defense annual budget for National Guard program varies annually
e Asset sharing can help stabilize our support to LEAs and community based programs

¢ Recommendation: Change K.S.A. 60-4117 Alloca tion of Forfeited Property to add Kansas
National Guard to the agencies allowed to share in the allocation of forfeited property

01/20/00 Federal Asset Sharing PP.doc
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JUDICIAL COUNCIL TESTIMONY
BEFORE THE SENATE JUDICIARY COMMITTEE
ON 2000 S.B. 420

JANUARY 26, 2000

The issue addressed by this bill was first brought to the attention of the Judicial Council’s
Family Law Advisory Committee by Topper Johntz who is a long time member of the committee
and has extensive experience in the area of divorce law in both Kansas and Missouri. Topper
was aware of a recent Missouri decision which identified a problem that is becoming more and
more common nationwide. That problem is how simultaneous divorce proceedings and
interspousal tort actions should be handled.

Before the 1980's, Kansas had in place a judicial doctrine called interspousal tort
immunity. That doctrine prevented spouses from suing each other for things like assault and
battery, or negligence in causing a car accident. In 1982, the Kansas Supreme Court created an
exception to that doctrine and allowed spouses to sue each other for intentional torts. Stevens v.
Stevens, 231 Kan. 726, 647 P.2d 1346 (1982). Then, in 1987, the Kansas Supreme Court
followed the national trend and abolished interspousal tort immunity completely in Flagg v. Loy,
241 Kan. 216, 734 P.2d 1183 (1987). Since that time, spouses in Kansas have been able to sue
each other for both intentional and unintentional torts.

The purpose of this bill is to set out the applicable civil procedure where spouses
anticipate filing both a divorce action (or action for separate maintenance) and an interspousal
tort action. Some of the questions that arise in discussing interspousal torts and divorce
proceedings are whether the two types of actions should be tried together or separately, and
whether one type of action should preclude the other.

Subsection (a) of this bill addresses the first question-- whether there should be
permissive or compulsory consolidation of an interspousal tort claim with a divorce action. The
Committee decided that it would be best not to consolidate the two types of actions for the
following reasons:

(1) the factual situation in the divorce case is far more wide ranging than the specific
factual situation of an interspousal tort case;

(2) the divorce action sounds in equity and its factual issues must be determined by the
court, whereas the tort action sounds in law and a jury trial may be demanded to
determine the factual issues; and

(3) attorneys may charge a contingency fee in a tort action, but not in a divorce action.

Accordingly, subsection (a) only allows consolidation where the parties agree and the court
approves the arrangement.
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Subsections (b) and (c¢) deal with the issue of whether an action for divorce precludes the
bringing of a separate interspousal tort action, and vice versa. A person may sue for divorce
under one of three different grounds:

o incompatibility or "no-fault" under K.S.A. 60-1601(a)(1),
o failure to perform a marital duty or "fault" under K.S.A. 60-1601(a)(2), or
o mental illness or incapacity under K.S.A. 60-1601(a)(3).

By far the majority of divorce cases in Kansas are brought under the no-fault, or incompatibility
provision of 60-1601(a)(1).

Subsection (b) of the bill states that if a party brings the action for divorce under K.S.A.
60-1601(a)(1) or (a)(3) (the no-fault grounds, or mental illness/incapacity, divorce provisions),
then a separate action for interspousal tort is not precluded.

Subsection (c¢) of the bill states that if a party brings the action for divorce under K.S.A.
60-1601(a)(2) (the "fault" grounds divorce provision), then he or she would be precluded from
bringing a separate interspousal tort action which is based upon the same factual allegations.
This subsection addresses the rare circumstance where a person sues for divorce under the fault
provision. Even under this subsection, the court will only consider fault in determining the
financial aspects of the divorce in the "rare and unusual situation where misconduct is so gross
and extreme that failure to penalize would itself be inequitable." Marriage of Sommers, 246
Kan. 652, 792 P.2d 1005 (1990). However, where the court does consider fault in making a
division of the marital property or in awarding maintenance, it would be unfair to allow the
plaintiff to then file a tort action based upon the same facts that constituted the fault element of
the divorce, thereby obtaining a double recovery.

Logically, if a party elects to bring his or her divorce action on a fault ground (thereby
attempting to obtain a more favorable division of property or maintenance) the party should be
precluded from "double dipping" by bringing a separate tort action in front of a jury and asking
for what amounts to additional financial compensation for the same injury. On the other hand, if
a party brings a divorce action under a non-fault ground (or mental illness/incapacity), then a
separate tort action would be appropriate.



KANSAS DISTRICT COURT
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TESTIMONY OF
JUDGE TERRY L. BULLOCK

IN SUPPORT OF SB 422

(Adding pre-judgment interest
in certain cases)

I appear today representing the Judicial Council’s Civil Code Advisory Committee
which drafted the amendment to K.S.A. 16-205, the subject of SB 422.

In the simplest of terms, this amendment would allow for the recovery of pre-
Jjudgment interest at the rate of 10% per annum in certain limited cases. The amendment is
needed for two reasons:

1. EQUITY. Because judgments take time, interest is needed to make the
victim of wrongdoing fully whole. In fact, I could make a convincing
case for allowing the recovery of pre-judgment interest fully and in
every case.

For example, if you are injured by another’s fault and your income is interrupted, you
will have to borrow to live until your case is decided, appeals exhausted and compensation
paid. If all you receive is your wages (less your legal fees and expenses) you will still be
short the interest you have had to pay on the borrowed money. As one of my friends says,
“if that’s winning, thank God I didn’t lose!”

2. EFFICIENCY. To put it simply, there is no incentive to pay what you
owe if waiting costs you nothing and if, in fact, you can invest that same
money during the wait and earn a handsome profit for yourself. This
means, of course, that there is no pressure on parties in litigation to
either settle their case or move quickly to resolution, if the one who
ultimately is required to pay can profit from delay.

In recent times, the national trend has been to allow pre-judgment interest. In fact,
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35 states now allow it in certain cases. A survey of the states is attached to this testimony
for your information.

SB 422 is a compromise. It does not allow full pre-judgment interest in every case.
In fact, it would allow interest in only limited situations. Those situations are:

1. If the claimant offers to settle and ultimately recovers that much, or
more, then 10% interest will be added beginning 30 days following the
date of the offer.

2. If the claimant offers to settle and the defendant makes a counteroffer,

interest will be added to sums recovered above the counteroffer,
provided the recovery is the same or greater than the original offer.

In other words, if you sue me and offer to settle for $100,000 and I make no counter
offer, you can recover 10% interest beginning 30 days following your offer, if your Judgment
is $100,000 or more. If I make a counter offer of $50,000, you would receive interest on
anything above $50,000, provided your judgment exceeds $100,000.

The plan is really simple: If you make me a reasonable offer (ie. at a level you can
recover if the case is tried) and [ ignore you, interest can be added. If I want to limit that
exposure for interest I can make a counteroffer to cut off interest below that sum.

In other words:

1. SB422 goes a small way toward equity for victims; and

2. SB422 creates some incentive to settle or resolve disputes more quickly
and efficiently.

These objectives, albeit limited, are worthwhile, in my judgment, and I seek your
support of this Bill.

Respectfully submitted,

Terry L. Bullock
District Judge



PREJUDGMENT INTEREST

Thirty-ﬁve (35) states allow for prejudgment interest in all civil actions or
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| : PREJUDGMENT INTEREST
. r8judgment fntamsf Is one of the enly maessures which forces insurance companies to sattie claims
: : quickly and efficiently.

" WHAT IS PREUDGMENT INTEREST?

Pre-}udgmient inferest is imposed aniy after 3 Party. hag baen found responsibla for causing injury to another.
The maln goal of prejudgment interast ig o engure that insurancs companies arg not profitadly investing and
using mondy that has already deen designated 1 go to an injureg party, Because the iength of time from the
daie a ctaim is filad to the date itis dacided orssttled is often long, insurancs compantes sei asida large
amounts ofreserves to pay such disims and invest this money, and restize huge profits, until the ciaim is paid.'
Their delay can result in substantal profits at the expensa of the Injured party.

=4 *’-’-“"‘ F intarest rediyce; & - 2BV [gdgment: Prejudgment intarest encourages a
party to deal with a clair with greater enoy,

® Wlﬂ‘iout prejudgment intereat, thers is an incentve lo delay judgment sy sffectively providing a party with
an Intarest free loan from the injured party unt the Judgment is rencered,

¢ Siné&e prejudgment interest is caicutated back to e data of the injury of the date of filing the claim,
dcfgndants have an Incentive id reducs delzy. This discourages insurance companies ang other

19 ofy peRiyes il ¢ pInsation: Ths psymant of Prejudgment interest engurea that the
Y Iy compensated and that the ather party Is not unjustly enriched. Common businass practices
require intesast be charged when lending or borrowing money. Why shouid ihe dafendant be allowed to dsiay
an actien tniuse the money fres of charge. Prejudgmant interest anabies both partias to be placed In the sama
position tha{ they would have baen in if the judgment had been paid imrmediately. '

Furthermord, an Insuranca company can avoid paying pre-{udgment intersst by making a reasonable offer, If the
Injuresd party-does not get a verdict higher thar the affer, pre-judgment intereat is generally not assessed against
the i'mrancfn company. .

* PREJUDGMENTINTEREST IS ONLY ASSESSED AT THE END OF A FULL TRIAL

The eniy tima pre-judgment infersst is assessed is whers g party is found respansible for causing injuriss to
anothar party at the end of a full #'al and no satttement cffer in that amount was ever mads. If the court finds
that nothing js owed to the alleged injured party, no pre-udgment Interest will be assessed. Prejudgment
Interast is naver assesead in settemants.

" PRE-JUDGMENT INTEREST WILL REDUCE COURT BACKLOG

Prejudgmqni?lnterut encourage sarly satflements. Insurencs companies tend to ba opposed 19 such laws
bscausa It will prevent them rom collecting imarest on tha Money designated for the injureg.

® (NJURED PART}éB DO NOT HAVE AN INCENTIVE TO DELAY THEIR CASES TO GET MORE PRE-JUDGMENT
INTEREST :

Bacause pmﬁudcment intarest rates are lower than market rates of invesimen! return, infurad parties would be
better off settiing early and investing the maney thamselveas,

Prejudqment fnramf‘:'r reducas a party’s incentiva to delay judgment, enguras that the plaintiff recovers their losses and
promates efficiancy,

‘Michasi S. Knall, A Primer On Profudgment ifersst. 75 Tex. L Rav. 293 (1998),



: PREJUDGMENT INTEREST -
Prejudgment Interest is one of the only meesures which forces insumnce companies to seitie claims
quickly and efficiently.

" WHAT IS.PREUDGMENT INTEREST?

Presudgment interest is imposed anly after 3 party. has been foung responaible for causing injury to another.
The main goal of prejudgment interest is to ensure that insurancs companies are not profiadly investing and
using mongy that has already been designated to go to an injures party, Because the length of time from the
date a claim is flled to the date it is decided or settied i often long, insurancs compantes set aside large
amounts ofreserves to pay such daitms and invest this money, and reatize huge profits, until the claim is paid.'
Their dalay. can result in substardial profits at the expenss of the Injured party.
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party to deal with a clam with greatar efficiency,

L Wniiout prajudgment intsraat, thera iz an incentive Io delay judgment by effectively providing a party with
an intarest free Joan from the injured party untl the judgmant is rendered,

® Singe prejudgment intarest s calcutated back to he date of the injury of the date of filing the claim,
defgndants have an incentive td reducs delay. This discourages insurance companies and other
defgndants from deiaying settement so that they can sam more monay on the money they have
ragarved for the payment of the claim.

P 2 pd 15 1ol compensatfon: Ths paymant of prejudgment interest angurea that the
Injured parf:i_- is fully compensated and that the ather party Is not unjustly enriched. Common business practicas
requirs intesest be charged when lending or borrowing money. Why should ihe defendant be allowed to dsiay
an action toiisse the money fres of charge, Prejudgment interest anables both parties fo ba placed In tha sama

position ths@-they would have been in i the judgment had been paid immedistsly.

Furthurmgm; an insuranca coMpany can avord paying pre<{udgment intersst by making a reasonable offer. If the

injured party does not get a verdict higher thar the offer, pre-judgment interest is generally not assessed agsinst

the hsuranc:'p company.

» PREJUOGMENT INTEREST IS ONLY ASSESSED AT THE END OF A FULL TRIAL

The anly ttm; pre~judgment interest is assessod is whers a party is found responsible for cavsing injuries to
anoter psarty at the end of a full trial and no setfement offer in that amount was ever mads. If the court finds
that nothing js cwed 10 the alleged injursd party, no pre<udgment Interest will be 3ssassad. Prelydgment
Interast Is ndver aysessed In settements.

» PRE-JUDGMENT INTEREST WILL REDUCE COURT BACKLOG

Prejudgmcnilfnterut encourags aarty satiements. insuranca companies tend to ba opposed 19 such laws
bscausa It wil prevent them from coitecting intarest on the money designated for the injured.

¥ INJURED PARTIES DO NOT HAVE AN INCENTIVE TO DELAY THEIR GASES TG GET MORE PREJUDGMENT

INTEREST

Because pm:%judcment intarest rates ars lower than market rates of investment retum. injured parties would be
better off setliing early and investing the maney themsaivaa.

Prejudgment intamif reduces a party’s mcemtive o delay juogment, ensuras that e plaintiff racovers their losses and
P promatas efficiancy,

‘Micrael S. Knall, A Primer On Prefudgment intsrest, 75 Tax. L Rev. 293 (1996).



KANSAS TRIAL LAWYERS ASSOCIATION

Lawyers Representing Consumers

Jan. 26, 2000

BL8 L Members of the Senate Judiciary Committee

FROM: Terry Humphrey, Executive Director
Kansas Trial Lawyers Association

RE: SB 422

Mr. Chairman and members of the Senate Judiciary Committee, I am Terry Humphrey,
executive director of the Kansas Trial Lawyers Association and T thank you for the
opportunity to comment on SB 422.

The KTLA supports the efforts of the Kansas Judicial Council in recommending the
implementation of pre-judgment interest. This legislation reflects the Council’s thorough
consideration of all sides of this issue and has been carefully and fairly drafted.

Pre-judgment interest, as provided for in this bill, is a resolution or settlement tool
currently used in 35 states. It encourages parties to a legal dispute to exchange settlement
perspectives and seriously explore early resolution. There are many benefits of early
resolution, including saving time, money and conserving judicial resources.

KTLA commends the Kansas Judicial Council for its efforts to promote legislation that
provides an incentive for settlement without putting additional demands on the judicial
system.

In closing, T respectfully request your support of SB 422 and thank you for the
opportunity to comment.

Terry Humphrey, Executive Divector
Jayhawk Tower ® 700 SW Jackson, Suite 706 * Topeka, Kansas 66603-3758 © 785.232.7756 * Fax 785.232.8825 or %232.2 580
E-Mail: triallaw @ ink.org PP YR o]



KaMMCO

KANSAS MEDICAL MUTUAL INSURANCE COMPANY

Date: January 26, 2000

To: Senate JudlClary Comm M
From: Jerry Slaughter LU%
Subject: SB 422; relatm@ prejudgment interest

KaMMCO is pleased to have the opportunity to appear today as the committee considers
SB422, which would authorize prejudgment interest penalties in civil actions. We do have some
concerns about the bill, and a suggested amendment.

By way of background, KaMMCO is the only domestic medical malpractice insurance
company in the state. It was formed in 1989 by the Kansas Medical Society as a result of years
of steeply rising premiums, instability and severe volatility in the market. These conditions
adversely affected the availability of high risk services such as obstetrics, especially in rural areas
of the state. Our mission is to provide physicians and other health care providers with a stable
source of professional liability insurance, and to vigorously defend claims against our insureds
when they have met the standard of care. It is a primary tenet of our mission that, except in very
exceptional circumstances, we do not settle claims in which our insureds were not negligent.
This philosophy arose out of widespread frustration in the medical community over the practice
of insurers settling non-meritorious claims for “nuisance” value, usually without the insured’s
knowledge and approval.

Having said that, we generally agree with the philosophy behind the bill, that is, to
encourage parties to resolve their differences expeditiously. In practice we make every effort to
settle claims quickly when there has been a deviation from the standard of care that causes injury.
However, if after careful review and investigation of the facts, we believe our insured met the
standard of care, then we have an obligation to defend the claim through trial, if necessary. Itis

against our company philosophy, and our responsibility to our insureds, to settle claims that
should be defended.

This 1s just not hard-headedness on our part. Every medical malpractice claim payment
against a physician is reported to the National Practitioner Data Bank, where it becomes a
permanent record that affects every future application for licensure, hospital privileges, and
managed care network credentialing. While reports of claim payments made as a result of
injuries caused due to negligence are appropriate, settlements even for “nuisance” value claims
when there has been no negligence unfairly blemish a physician’s permanent record.

Endorsed by the Kansas Medical Sociery

623 W. TENTH ST.-STE. 200 TOPEKA, KANSAS 66612 Jm é

913-232-2224/800-232-2259 1 913.232-4704 (FAX)



SB 422; Statement of KaMMCO
January 26, 2000
Page 2

As we mentioned above, we do have some questions about how the bill will work in
actual practice. First, there is an assumption that all delays in litigation are the fault of the
defendant. That is not always the case. Frequently the plaintiff will ask for more time, maybe
due to the inability to get an expert witness on a timely basis. Also, the defendant has no control
over the court docketing; a case could be delayed months because of crowded dockets.

What about appeals? The bill is silent about how the prejudgment interest will be figured
in the case of appeals. Should the accrual of interest penalties be tolled in the case of appeals?

Another concern of ours has to do with the complexity of medical malpractice cases.
They frequently involve multiple defendants, all of whom may have participated in the care of
the plaintiff. Sorting out causation and fault in the preliminary analysis phase of preparing a
defense of the claim can take months. Under the bill, a plaintiff has the advantage of unlimited
time to prepare their claim and demand for damages, and then the defendant gets only 30 days to
evaluate the claim and decide whether to make a counteroffer. That may be unintended, but it is
unfair to the defendant.

An overarching concern of ours also has to do with whether a problem really exists in
medical malpractice claims. Do defendants in medical malpractice cases unreasonably delay
claim resolution in Kansas? We are not aware of any statistics that demonstrate that there is a
problem that needs to be addressed legislatively. Do courts not already have the tools to compel
parties to move their cases along more quickly? You may recall that in 1986, the legislature
mandated settlement conferences in all medical malpractice cases (K.S.A. 60-3413; see
attached). In our experience, the mandatory settlement conferences have done much to avoid the
problems SB 422 is intended to address. Perhaps you should consider expanding the mandatory
settlement conference requirement to all actions. At a minimum, we urge you to amend SB 422
to take into account the mandatory settlement conference provisions affecting medical
malpractice claims (a suggested amendment is attached).

In summary, we question the need for this legislation in medical malpractice cases. There
are several details that should be addressed, such as appeals and delays not caused by the
defendant. Finally, if the committee believes the bill is needed, then it should be amended to
take effect only after the mandatory settlement conferences in medical malpractice actions.
Thank you for the opportunity to offer these comments.



PROFESSIONAL MALPRACTICE LIABILITY SCREENING PANELS

60-3502

as defined in K.S.A. 60-3401 and amendments
thereto, in which the standard of care given by
a practitioner of the healing arts is at issue, no
person shall qualify as an expert witness on such
issue unless at least 50% of such person’s pro-
fessional time within the two-year period pre-
ceding the incident giving rise to the action is
devoted to actual clinical practice in the same
profession in which the defendant is licensed.

History: L. 1986, ch. 229, § 17; July 1.
Research and Practice Aids:

Evidence = 338.

C.].S. Evidence §§ 457, 546(79) et seq.

Law Review and Bar Journal References:

“K.5.A. 60-3412: The Good, the Bad and the Ugly of Kan-
sas’ Hired Gun Law,” Jay Thomas, 11 J.K.T.L.A. No. 4, 18
(1988).

“Proof Of Causation: 3 Modes For Technical Issues,” Jack
Peggs, 58 .LK.B.A. No. 8, 21, 22 (1989).

“Establishing and Maintaining Positive Relationships With
Expert Consultants In a Litigation Practice,” John L. White,
XIV J.LK.T.L.A. No. 5, 20 (1991).

“Medical Malpractice in the 1990s: A Review of Changes
in the Last Decade,” Michael Sexton and Mark Sachse,
JJK.T.L.A. Vol. XV, No. 4, 10 (1992).

CASE ANNOTATIONS

1. Cited; prohibition against use of “professional wit-
nesses,” qualification as expert witness examined. Wisker v.
Hart, 244 K. 36, 766 P.2d 168 (1988).

2. Legislative limitation on recavery of noneconomic dam-
ages (60-19a01, 60-19a02) as not viclating any constitutional
rights determined. Samsel v. Wheeler Transport Services,
Inc., 246 K. 336, 340, 789 P.2d 541 (1990).

3. Dector of osteopathy serving only at osteopathic hos-
pitals qualified to testify as to standards regarding “medical”
hospitals. Denton by Jamison v. U.S., 731 F.Supp. 1034
(1990).

4. Trial court’s refusal to allow expert testimony on de-
viation from standard of care in medical malpractice case ex-

(1994).

60-3413. Settlement conference. (a) In
any medical malpractice liability action, as de-
fined by K.S.A. 60-3401 and amendments
thereto, the court shall require a settlement con-
ference to be held not less than 30 days before
trial.

(b) The settlement conference shall be con-
ducted by the trial judge or the trial judge’s des-
ignee. The attorneys who will conduct the trial,
all parties and all persons with authority to settle
the claim shall attend the settlement conference
unless excused by the court for good cause.

(c) Offers, admissions and statements made
in conjunction with or during the settlement con-
ference shall not be admissible at trial or in any
subsequent action.

History: L. 1986, ch. 229, § 18; July 1.

t amined. Smith v. Milfeld, 19 K.A.2d 252, 254, 869 P.2d 748

Research and Practice Aids:

Physicians and Surgeons = 18.20.

C.].S. Physicians, Surgeons, and Other Health-Care Pro-
viders §§ 97 to 109.

Law Review and Bar Journal References:

“Medical Malpractice in the 1990s: A Review of Changes
in the Last Decade,” Michael Sexton and Mark Sachse,
J.K.T.L.A. Vol. XV, No. 4, 10, 11 (1992).

60-3414. Severability. If any provisions of
this act or the application thereof to any person
or circumstances is held invalid, the invalidity
shall not affect other provisions or applications of
the act which can be given effect without the
invalid provisions or application and, to this end,
the provisions of this act are severable.

History: L. 1986, ch. 229, § 51; July 1.
Revisor’s Note:

For remainder of act, see Table of Sections, L. 1986, ch.
229, in Constitutions Volume.

CASE ANNOTATIONS
1. Cited; 60-3403 violates Kansas equal protection clause;
classifications therein do not further legitimate legislative ob-
jective. Farley v. Engelken, 241 K. 663, 676, 678, 740 P.2d
1058 (1987).

Article 35.—PROFESSIONAL
MAILPRACTICE LIABILITY
SCREENING PANELS

Law Review and Bar Journal References:

“A Practitioner’s Guide to Tort Reform of the 80’s: What
Happened and What's Left after Judicial Scrutiny,” Jerry R.
Palmer and Martha M. Snyder, 57 J.K.B.A. No. 9, 21, 27
(1988).

60-3501. Definitions. As used in K.S.A.
60-3501 th.rough 60-3509:

(a) “Professional licensee” means any person
licensed to practice a profession which a profes-
sional corporation is authorized to practice but
does not include any health care provider as de-
fined by K.S.A. 40-3401 and amendments
thereto.

(b) “Professional malpractice liability action”
means any action for damages arising out of the
rendering of or failure to render services by a
professional licensee.

History: L. 1987, ch. 214, § 1; July 1.
Research and Practice Aids:

Physicians and Surgeons & 17.5.

C.].S. Physicians, Surgeons, and Other Health-Care Pro-
viders §§ 97 to 119.

60-3502. Convening of screening
panel; selection of members; list of profes-
sional licensees to be maintained by state
agencies. If a professional malpractice liability

437

12
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counterclaim, the claimant shall be entitled to have simple interest at the
rate of 10% per annum added to the amount of the compensatory portion
of the recovery or credit in accordance with the following conditions:

(1) No interest shall be added pursuant to this subsection if interest
on the claimant’s recovery or credit is otherwise provided by law or
contract;

(2) interest pursuant to this subsection shall be allowed to the claim-
ant only if the claimant has served on the party adjudicated. to be liable
« written offer of settlement of the claim, setoff or counterclaim, in an
amount no greater than the amount of the recovery or allowance as there-
after adjudicated. The offer shall be served either personally or by re-
stricted mail if made before suit is filed, or pursuant to K.S.A. 60-205,
and amendments thereto, if made after suit is filed. The offer shall not be
subject to revocation for a period of 30 days after service thereof on the
party claimed to be liable, but shall be automatically deemed to be with-
drawn unless accepted and payment made or credit given within such
period of 30 days;

(3) if the party claimed to be liable has served on the claimant a
counteroffer, any interest pursuant to this subsection shall be added only
to that portion of the recovery or allowance which exceeds the amount of
the counteroffer. The counteroffer shall be served either personally or by
restricted mail if made before suit is filed, or pursuant to K.S.A. 60-205,
and amendments thereto, if nade after suit is filed. The counteroffer shall
not be subject to revocation for a period of 30 days after service thereof
on the claimant, but shall be automatically deemed to be withdrawn unless
accepted and payment nade or credit given within such period of 30 days;

(4) interest to be added pursuant to this subsection shall be allowed
by the court from 30 days after the date the claimant served such offer to
the date of judgment, except that if the party claimed to be liable makes
a counteroffer, such interest shall be allowed from 30 days after the date
the counteroffer is served to the date of judgment; and

(5) an offer or counteroffer made hereunder but not accepted shall
not be filed in the case until relevant to the entry of judgment, and neither
the offer, the counteroffer, nor a fuilure to accept shall be an admission
against interest nor be evidence in the case until effect is to be given
thereto in the entry of judgment by the count.

Sce 2 KSA. 16-205 is hereby repealed.
Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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(6) in any medical malpractice action, as defined by K.S.A. 60-

3401 and amendments thereto, for the purposes of computing

interest pursuant to this subsection, any offer of settlement madc

prior to the settlement conference required by K.S.A. 60-3413

shall be considered to have been served at the conclusion of such

settlement conference unless withdrawn by the claimant.
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| am Wayne Stratton, a member of the Kansas Association of Defense Counsel.
The KADC is an organization of attorneys who principally defend civil lawsuits. It is
opposed to Senate Bill 422.

Historically, interest has been a sum assessed for the use of someone else’s
money. Senate Bill 422 presents a major change. The general rule is "that an
unliquidated claim for damages does not draw interest until liquidated - usually by

judgment.” Lightcap v. Mobil Oil Corporation, 221 Kan. 448, 466, 562 P.2nd 1, cert

denied 434, U.S. 876 (1977). The court has stated that "a claim becomes liquidated
when both the amount due and the date on which it is due are fixed and certain or
when the same becomes definitely ascertainable by mathematical computation.”

Plains Resources, Inc. vs. Gable, 235 Kan.580, Syllabus 1, 682 P.2d 653 (1984).

In the ordinary personal injury case, plaintiff’s medical expenses have been paid
by a third party. The claim for pain and suffering is certainly an unliquidated sum
which may or may not be accepted by the jury. The majority of the large verdicts
involve damages for future economic losses. There has been no use of the money by
anyone under these circumstances.

| principally defend medical malpractice suits. My experience is that many times
the plaintiff’'s attorney has spent months in preparation of a case. Frequently, the
filing of the case is the first notice the defendant has that he is the target of a lawsuit.

Senate Bill 422 allows a plaintiff to serve a notice that he is willing to settle in
an amount no greater than the amount of the recovery and can even be served before
suit is filed. If a judgment is ultimately obtained, interest may be assessed back to a

date before suit is even filed.
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Frequently, the defendants take the position that if they believe there is better
than a 50% chance of winning a case, the suit is tried. This would only have the
effect of imposing a penalty for the defendant/physician exercising his right to trial by
jury. Even if a plaintiff recovers much less than the amount of the settlement offer,
he still is entitled to pre-judgment interest under the terms of this bill. This bill
amounts to an attempt to coerce settlements.

Assuming the scenario in which a doctor and a hospital are sued for millions of
dollars because of a so-called birth defect. Much of the damages is based upon future
economic loss. | have had cases in which an economist has testified that the loss in
wages and the cost of medical care and support for a child is $30,000,000. When
the case is tried, the jury is instructed to make an award for past economic damages
as well as future economic damages and the economist then reduces the future
damages to a present value utilizing a rate of inflation and return on investments. This
bill would permit a double recovery because the plaintiff would be entitled to interest
upon amounts not yet due.

One also wonders why this bill assumes a 10% interest rate which is the
contract rate of interest. Judgments carry an interest rate based upon a rate equal to
4 percentage points above the discount rate which amount is computed annually by
the Secretary of State. K.S.A. 16-204.

In summary, Senate Bill 422 represents a number of problems and is a major

shift in our law with no public purpose being served.
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KANSAS CIVIL LAW FORUM

A Coalition of Professionals and Businesses
Interested in the Kansas Court System
Brad Smoot, Coordinator
800 SW Jackson, Suite 808; Topeka, Kansas 66612
(785) 233-0016 FAX (785) 234-3687

STATEMENT OF BRAD SMOOT, COORDINATOR
KANSAS CIVIL LAW FORUM
TO THE SENATE JUDICIARY COMMITTEE
REGARDING 2000 SENATE BILL 422
JANUARY 26, 2000

Mr. Chairman and Members,

Thank you for this opportunity to comment on 2000 Senate Bill 422. I appear today
on behalf of the Kansas Civil Law Forum, a coalition of businesses, associations and
professionals interested in the Kansas civil court system. A copy of the KCLF membership
list is attached to our statement. Although this bill, which would impose prejudgment interest

in civil cases at a fixed rate of 10%, may be proposed with the best of intentions, we must
respectfully express our opposition.

Proponents of such laws often argue that prejudgment interest will encourage
settlement of cases. Our members are unconvinced that such will be the result. Plaintiffs and
defendants already have substantial incentives to settle cases. Anyone who has paid lawyers
fees knows the costs of protracted litigation. And anyone involved in a lawsuit today knows

the powers district court judges already have to promote settlements. In our view, SB 422
will not significantly increase settlements or clear dockets.

More importantly, the "interest hammer" proposed in SB 422 truly effects only parties
from whom damages are claimed. Any settlement "incentive" of prejudgment interest is born
mostly by defendants. Since all delays are not caused by defendants and defendants, just like
plaintiffs, ought to be entitled to "their day in court,” prejudgment interest operates unfairly.
Whatever balance exists in today's court system is disturbed by this proposal.

In addition, the interest penalty specified in this bill applies to all types of damage
claims -- past, present, future and punitive damages. If the goal is to make the claimant
whole, collecting interest on damages that have not yet occurred or punitive damages which
do not "compensate" the plaintiff for an actual loss is excessive. We see nothing in SB 422 to
delineate such differences by limiting interest to losses actually incurred by a plaintiff.
Likewise, a fixed interest rate bears no relationship to the actual "loss" of any claimant. An

interest rate indexed to a bond return or other standard measure (treasury bill) would be
preferable.

SB 422 is unnecessary, somewhat arbitrary and punitive to only one party in civil
litigation. We urge you to reject this proposal. I would be pleased to respond to questions.
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KANSAS CIVIL LAW FORUM

A Coalition of Professionals and Businesses
Interested in the Kansas Court System
Brad Smoot, Coordinator
800 SW Jackson, Suite 808; Topeka, Kansas 66612
(785) 233-0016 FAX (785) 234-3687

KCLF MEMBERSHIP LIST - 1999

American Family Insurance Group
American Insurance Association
American Tort Reform Association
Farmers Insurance Group
Glenn Comish Hanson and Karns
Kansas Association of Defense Counsel
Kansas Association of Insurance Agents
Kansas Hospital Association
Kansas Insurance Associations

Kansas Medical Mutual Insurance Company (KaMMCO)

Kansas Medical Society
KOCH Industries, Inc.
Pfizer, Inc.

Pharmaceutical Research & Manufacturers Association (PhRMA)

Raytheon Aircraft Company
Shook, Hardy & Bacon L.L.P.
State Farm Insurance Companies
Western Resources, Inc.
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