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MINUTES OF THE SENATE JUDICIARY COMMITTEE.

A joint hearing of the Senate Judiciary Committee and the House Judiciary Committee was called to order
by Chairperson Emert at 12:40 p.m. on March 20, 2000 in Room 313-S of the Capitol.

All members were present except: Senator Feleciano (excused)
Senator Harrington (excused)
Senator Donovan (excused)
Senator Pugh (excused)
Senator Petty (excused)
Senator Bond (excused)
Senator Gilstrap (excused)

Committee staff present:
Gordon Self, Revisor
Jerry Donaldson, Research
Mary Blair, Secretary

Conferees appearing before the committee:
Former Governor Robert Bennett
Jill Docking
John Bremer, District Magistrate Judge, Decatur County
John Todd, Attorney, Wichita
William Davitt, Attorney, Wichita

Others attending: see attached list

SCR 1642—proposition to amend section 6 of article 3 of the constitution of the State of Kansas:;

regarding qualifications and eligibility of members of the legislature

Conferee Bennett, testifying as a proponent of SCR 1642, reviewed the structure and function of the Kansas
Justice Commission (KJC), presented an overview of it’s report on the selection and evaluation of district
court judges in Kansas and discussed it’s recommendation to adopt a constitutional amendment to provide
for a uniform method of non-partisan selection of district court judges statewide. He further discussed several
language changes he felt should be made in the proposed amendment. (attachment 1) On inquiry by the
Committee, the conferee detailed the mechanics of the proposed evaluation in the amendment.

Conferee Docking testified in support of SCR 1642. She stated that she has served, along with Conferee
Bennett, as Co- Chairperson of the Kansas Citizens Justice Initiative. She discussed her initial preference for
Partisan selection of judges because she felt elections promoted accountability but, through personal
experience, has learned the value of non-partisan evaluative selection. (no attachment)

Conferee Bremer presented the Kansas District Magistrate Judges Association’s (KDMJA) views on SCR
1642. He stated that members of KDMIJA are split on this issue. He discussed several matters of concern and
offered language changes in the amendment. (attachment 2)

Conferee Davitt testified as an opponent of SCR 1642. He discussed the negative aspects of election of judges
and appointment of judges. He alluded to a better way of selecting judges and ceded the podium to Conferee
Todd to explain. (no attachment)

Conferee Todd testified as an opponent of SCR 1642 as well as an opponent of the current Kansas
Constitution regarding election of judges. He discussed suggestions made by Gerry Spence in several ofhis
publications regarding selection of judges and made reference to two newspaper articles attached to his
previous testimony before the Senate Judiciary Sub-Committee which call for municipal court reform. (see
Wichita Eagle, August 6. 1999 and September 5, 1999) (attachment 3)

The meeting adjourned at 1:23 p.m. The next scheduled regular Senate Judiciary meeting is today upon
adjournment of the Senate in Room 234-N.
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III. Rationale

Recommendation 1: Methods of Selecting and Evaluating District Court Judgoes.

(2) Kansas should adopt by a constitutional amendment a uniform method of
non-partisan selection of district court judges statewide.

Rationale

In the American democracy, violence and governmental crises are averted through
submission of disputes to courts for resolution. This works based upon a simple principle that is not
found in many other places in the world: there is a shared attitude of acceptance among the public
of the results of court proceedings, which itself is based upon respect for the integrity of the judicial
process. We believe that partisan elections have become so expensive that they necessarily erode
public faith in the integrity of the judicial system; that the election system can erode the
independence of the judiciary, as judges are supposed to defend and uphold our constitutional rights
regardless of public opinion; and that promoting oneself based on popular sentiments is contrary to
the judge’s job description. We also believe that Kansas should complete the transition it began in
the 1970’s to a single, unified court system by adopting a uniform method of judicial selection —
merit selection.

All appellate judges in Kansas are appointed through non-partisan selection and are subject
to periodic retention votes. Kansas is one of twelve states that has a bifurcated system in which local
districts choose between electing their judges in partisan elections and having judges chosen through
a non-partisan selection process. About half of the judicial districts in the state presently use each
system: 14 of 31 judicial districts, covering 53 counties, elect their judges in partisan elections,
while 17 of 31 judicial districts, covering 52 counties, use the non-partisan selection process. The
four largest counties are evenly divided: Johnson and Shawnee counties use merit selection;
Sedgwick and Wyandotte counties use partisan elections.

The non-partisan selection system presently used in Kansas provides for substantial public
input. In fact, in many ways, it actually increases the extent to which informed public input can
guide judicial selections. Half of the members of each nominating commission are non-lawyers
appointed by the elected members of the local county commission (or, in multi-county districts, by
each county commission in the district). The other half of each nominating commission consists of
lawyers elected by the lawyers in the judicial district. News releases are routinely sent out soliciting
public input regarding nominees, and letters from the public regarding nominees are received and
considered. The commission then interviews the nominees, in addition to considering the comments
it has received. Once the commission sends three names to the Governor, who must choose one as
the new judge, there is once again an opportunity for substantial public input to the Governor, who
is elected by all of the people. Thus, the non-partisan system provides for knowledgeable, public
participation, while judicial elections often receive much less publicity — and generate much less
voter interest — than elections for other public offices. Voters in partisan judicial elections often
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are forced to make uninformed choices because candidates for Judge are prohibited by rules of
Jjudicial ethics from stating how they would rule on legal issues or decide cases.

This issue is one on which the baseline opinions of those who work within the system are
greatly at odds with those held by the general public. Those within the system strongly favor the
non-partisan system.

How District General
Judges Should Be Judges Attorneys Public
Selected

Appointed by 77% 77% 35%
Governor

Partisan Election 23% 23% 65%

Although we do not doubt that the baseline public opinion favors election, it probably is not
as strong as the Justice Commission Survey suggests. There simply is no way, in the context of a
telephone survey on this subject, to provide sufficient detail about the process to the person
answering the survey. Qur question asked: “There are people who argue that state and loca] judges
should run for office in a competitive election as candidates of 2 political party, while others believe

think the judges should be elected or appointed by the governor.” The question did not provide
information regarding the existence of nominating commissions, or the screening procedures used
by those commissions. In a fuller presentation of the issue — something simply unattainable in a
telephone survey — we think the baseline view of the public would be much closer.

We believe that this difference in viewpoint can be narrowed or eliminated through a well-
conceived discussion of the issue as part of the election process in which a proposed constitutional
amendment would be considered. The Commission’s recommendation is supported by members
who reside in both election and selection districts. Majorities of voters in the districts that already

Contested, partisan elections require substantial fund-raising by committees supporting the
judges seeking election. Who would contribute to judicial elections? The answer 1s simple: lawyers
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fear that you will not be able to get a fair hearing? Unfortunately, these are not abstract, hypothetical
questions. That is one of the things that judges and attorneys know about the system.

Election of Judges Creates

Potential for Conflict of Appointment of Judges

Interest When Attorneys or . Leads to a More Impartial

Parties Have Supported Judiciary

Judge Judges Attorneys Judges Attorneys
Strongly Agree 55% 40% Strongly Agree 37% 53%
Agree 24% 38% Agree 32% 27%
Neutral 8% 9% Neurtral 14% 13%
Disagree 11% 9% Disagree 7% 5%
Strongly Disagree 3% 5% Strongly Disagree 9% 2%

The problems inherent in judicial elections were well summarized by Stacie Sanders, whose
father is a district judge, in her Note: “Kissing Babies, Shaking Hands, and Campaign Contributions:
Is This the Proper Role for the Kansas Judiciary?” 34 Washbum L.J. 573 (1995). In addition to the
conflict of interest and appearance of impropriety issues, she provides testimonial evidence of the
time investment required for retail politics: door-to-door campaigning, fund-raising and advertising,
all while carrying on a full-time job that has a docket that does not go dormant. Unlike the
legislative branch of government, the judicial branch does not have a season when it is not in
session. The expense of these campaigns is also quite significant. Even in a rural district, in which
the expenses might be the least, the Sanders article reports expenditures of twenty percent of the
Jjudge’s annual salary for a contested race. In Sedgwick County, one campaign committee spent
approximately $57,000. This, too, is an impediment to obtaining the best possible judges. To
campaign full-time, the lawyer in private practice will necessarily work less hard on the income-
producing aspects of the practice and will spend substantial sums of his or her own funds in a
contested race i which the result cannot be guaranteed. Ifhe or she wins, there is a possible election
loss looming only four years away, and if the incumbent loses, he or she no longer has a private
practice base with ongoing clients to which to return. Lawyers typically apply in greater numbers
for a judicial vacancy when non-partisan selection is used than when they are forced to run as a
Republican or a Democrat in a partisan election.

The central issue, though, in our view, is the inherent conflict between the independence,
integrity and impartiality a judge must display and represent and the need to raise funds and engage
in retail partisan politics. This conflict has led the Kansas Commission on Judicial Qualifications
— the group that receives, reviews and acts upon ethical complaints against Kansas judges - to take
the rare step of writing to the Kansas Justice Commission in support of merit selection of judges.
Its letter noted “that some of the most difficult issues involving judicial ethics ... [relate] to [what
is] appropriate political activity for those judges subject to partisan election.” Its comments, made
after considering election-related ethical complaints and issues over many years, are compelling:

Kansas has removed its Supreme Court Justices and Court of Appeals Judges from
the political process. Electors in seventeen of the state’s thirty-one judicial districts
have likewise voted to remove their district judges from the political process. Judges
in those seventeen judicial districts are subject to a nonpartisan selection process.
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Judges in the remaining fourteen judicial districts who are elected through a partisan
political process find themselves enmeshed in the political system to attain and retain
an office founded on impartiality and independence. The conflict is inherent in the
system.

Modern-day elections, including judicial elections, require large commitments of
money and time. Family members, friends, fellow church members, clients and
others are routinely requested to provide work and money for these campaigns, but
normally those most interested in who will be elected judge are the attorneys who
work in that court. It is a fact of life that a judge who must raise money and enlist
help to conduct a campaign to attain the office is under obligation to someone and
usually to many. As a result, that judge’s impartiality is subject to question anytime
a party or an attorney comes before the judge who is known to have contributed to
the judge’s election campaign. The judge then becomes subject to disqualification
in that case if the judge’s impartiality might reasonably be questioned. The more
successful the judge is as a fund-raiser, the more significant the impact on the judge’s
ability to perform his or her job. However, it is no less problematic when the judge
goes 1n debt to conduct the campaign and has to engage in fund-raising activities to
retire the debt after the election. The public does not understand this dilemma and
the election process significantly diminishes the impartial appearance of all judges,
no matter how circumspect their conduct.

It 1s a tribute to the integrity of the Kansas judiciary that relatively few serious
disciplinary complaints are filed against judges. In presenting this position paper in
support of nonpartisan selection, the Commission on Judicial Qualifications does not
mmpugn the integrity of individual judges but rather suggests that judges and the
public would be well served by removing judges from the political process.

We agree with the Kansas Commission on Judicial Qualifications and with the judges and
attorneys who work 1n our judicial system on a daily basis. The system needs to be changed to
protect its integrity and independence. We ask Kansas to adopt a constitutional amendment
expanding the current, non-partisan selection system to the entire State. Members of the
Commission are committed to lead the educational effort to explain to voters why this change is so
important to the continued integrity of — and public confidence in — our judicial system.

(b) To increase the information available to voters, the constitutional
amendment adopting non-partisan selection of district court judges should
authorize creation of a Kansas Judicial Evaluation Commission. The
Commission would prepare and make available to the public evaluations of each
judge prior to each judicial retention election. The Commission should include
lawyer and non-lawyer members, appointed in equal numbers by the Governor
and by the Kansas Supreme Court.

Rationale
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All public officials should be accountable to the citizens of this State. The work done by
judges is uniquely difficult for the public to evaluate. The actions of a judge over his or her term of
office take place in hundreds of individual cases. Most of the time, no one other than the parties is
present. Finding out whether a judge is generally fair, knowledgeable, polite to litigants, or is
otherwise doing a good job cannot be accomplished by a trip to the library, a single visit to the
courthouse, or even several courthouse visits. When voters are asked whether a judge should be
retained in office, they should be given some solid information upon which they might make that
decision.

In addition to public accountability, most workers benefit from some supervision and
feedback regarding their work. Judges generally do not receive any. Each judge is assigned a docket
of cases and is responsible for handling them. No one systematically reviews the judge’s work and
provides feedback. Comments made to the judge by attorneys or litigants are always suspect: if
such comments are negative, they may just be sour grapes regarding a particular decision; if positive,
they may just be an attempt to curry favor with a judge the attorney or litigant is likely to see again
in the future.

At least four states — Alaska, Arizona, Colorado and Utah — have well-established, statewide
judicial performance evaluation programs in place. These programs provide a comprehensive review
of each judge’s performance prior to retention elections. Some of them also provide interim reports
to the judge during his or her term of office, allowing private feedback to be exchanged and,
hopefully, acted upon.

The American Judicature Society, which since 1913 has supported improvement of the
nation’s courts and efficient administration of justice at all levels, recently completed an extensive
study of these judicial performance evaluation programs, conducting voter exit surveys during the
1996 election and also conducting surveys of judges and judge evaluators. Especially after such
programs have been in place for more than one election, voters were aware of the evaluation process
and many voters indicated they obtained information specifically from those reports. In Alaska,
where two decades of information was available, there was a direct correlation between the ratings
of the judges in the evaluations and their votes in the retention elections. Judges reported that the
reviews were fair and that the reports would help them in improving their job performance.

Kansas lawyers strongly support implementing some formal method of judicial evaluation.
Kansas judges, by a sizeable plurality, also support such evaluations.

Some Form of
Evaluation Should Judges Attorneys
Be Implemented

Strongly Agree 15% 41%

Agree 33% 34%

Neutral 35% 14%

Disagree 9% 7%
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We agree that such a program should be established in Kansas. Good examples of such
programs are found in each of the states listed above. Alaska has had the longest experience, having
started retention evaluations in 1976. Its commission conducts a professional survey of lawyers,
police officers and probation officers; sends a questionnaire to each judge; surveys jurors; reviews
performance-related data (such as case handling statistics); sends a separate questionnaire to selected
lawyers who have recently appeared before the judge; and seeks general public input. The
commission then publishes the result of each survey, along with its recommendation of whether the
judge should be retained in office. Similar processes, with some variations, are used in each of the
states. Sample reports from other states are found in Appendix C.

The establishment of a judicial performance evaluation program is not without accompanying
costs. To provide a credible evaluation, with appropriate public input, is an involved process.

These programs can have several potential benefits. First, they provide meaningful
information that voters can use when evaluating whether 2 judge should be retained in office.
Second, they can be a powerful mechanism for removing the rare judge who proves unfit for the
bench. This can occur either by voters acting upon an unfavorable recommendation or by a judge
choosing not to seek retention after learning that he or she will be receiving an unfavorable review.
Third, they provide meaningful information for judges to use

in improving their own performance. At present, Kansas State 1996 Budget
judges do not receive any systematic feedback about their job | Alaska $107,550
performance. Arizona $256,400
Colorado $17,000
We propose including this recommendation in the Utah $121,750

same constitutional amendment package that would make Notes:

merit selection a uniform, statewide method of selecting [l. Utah figure based on 1997-
judges. We think the two recommendations go hand in hand, 98 budget request; 1996
and that guaranteeing the citizens a useful judicial | data not available.
performance evaluation process would be quite helpful in 2. Colorado figure apparently
justifying support for the nonpartisan, merit selection system. excludes separate funding
Indeed, we doubt that the judicial evaluation process we | of local commissions.
propose could be implemented fully in districts where judges
are elected since it would be unfair to publicize the
evaluation of an incumbent judge but provide no evaluation for the opponent.

We suggest that the constitutional provision not attempt to provide detailed procedures for
the judicial evaluation commission to follow. The methodologies will, no doubt, need to be
developed and refined over time. This can best be done, in our view, under rules adopted by the
Kansas Supreme Court. Arizona’s program, for example, operates primarily under rules established
by the Arizona Supreme Court. Some others establish their own rules or operate under statutory
directives. The Kansas Supreme Court has the constitutional mandate to supervise the lower courts
of the State. In addition, through its staff and its own training, the Kansas Supreme Court is
uniquely qualified to design and implement a judicial performance evaluation program. A variety
of helpful resources are available. Accordingly, we recommend that the constitutional amendment
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authorize creation of the performance evaluation commission, while leaving the rules goveming its
operation to be established by court rule.



THE SELECTION OF JUDGES IN KANSAS:
A COMPARISON OF SYSTEMS

By Jeffrey D. Jackson

Since 1958, judicial selection in Kansas has been the product of a bifurcated system,
wherein supreme court and court of appeals judges are selected through the use of
a non-partisan commission system, and district court judges are selected by either a
non-partisan commission system or partisan election, at the option of the local judi-
cial district.' The selection of judges has recently become an issue in the state of
Kansas due to the Kansas Justice Initiative. The [nitiative, conducted by the Kansas
Justice Commission, represents the first “stem to stern” study of the Kansas court
system since 1974, and focuses upon ways to improve the court system, including
reform in the selection of judges.? A survey conducted on behalf of the Kansas
Justice Commission by the Docking Institute of Public Affairs concluded that nearly
63% of citizens in Kansas favored the election of district court judges rather than the
appointment of such judges by the governor, and S4percent favored the election of
appellate court judges.?> Conversely, a survey of judges and attorneys in the state
by the same organization revealed a strong bias in favor of gubernatorial appoint-
ment over competitive election.*



‘he conclusions to be drawn from this response are
highly questionable. It is clear that neither of the choices
given to respondents in the survey actually reflect either of
the methods currently used to select judges in Kansas. The
questions asked failed to distinguish or explain the differ-
ence between partisan and nonpartisan election, and fur-
ther did not explain the role of the judicial nominating
commission in the selection of candidates from whom the
governor appoints district and appellate court judges.

The effect of these surveys has been two-fold. First, the
results of the surveys have already led some groups to call
for a movement toward partisan election in order to
“reform” the judicial selection system in accordance with
the “will of the people.” In its final report, however, the
Kansas Justice Commission has recommended the presenta-
tion of an amendment to the Kansas Constitution which
would adopt a uniform method of non-partisan judicial
selection statewide, and which would also create a judicial
evaluation committee, with the responsibility of evaluating
the performance of judges and making public those evalua-
tions prior to retention elections.

One reason for the difference of opinion on this issue
arises from the inherent difficulty of attempting to reduce
the concepts involved in judicial selection into simple
choices, such as those used in the surveys. In reality, the
mechanics of the different methods of judicial selection and
the policies each method is designed to address are far
more complex, and the advisability of one method over another is
not readily apparent to the casual observer. Before any conclusions are
drawn regarding what method of judicial selection is best for Kansas, a

Footnotes

1. See, infra notes 23-29 and accompanying rext
2. Kansas Justice Iniriative;website ar hitp:/fks courrs.
org/ksistinhem. i

3. The Docking Institute of Public Affairs Center for Survey

Research, Kansas Citizens Justice Initiative: Public Opinion Survey, at

21, 65-66. (1998). Respondents were asKed the questions: *Shouid locaf

uial judges be elected by citizens or appointed by the governor?” and

“Should judges who hear appeals be elected by cirizens or appointed :

by the governor®. e —
4. The Dacking: Institute of Public: Affairs Center for Survey
Research, Kansas Citizens Justice Initiative Surveys of Kansas Judges

and Auorneys (1998) at 9. As in. prior-survey, judges add’ attorneys:

were asked to:identify whether district court judges should'be selected

by gubernatorial appointment or: competitive election. 77.4% of judges:
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6. See Kansas Citizens Justice Initiative-Draft Final Report, May 4,
©1599: Such a judicial evaluation. commission would be made up of
‘lawyers and non-lawyers. on an equal basis, appointed by the

Governor and the Supreme Court. /d

more thorough analysis is needed.

To that end, this article will discuss the history of judicial
selection which led to the adoption of the two systems cur-
rently in use in Kansas, as well as the different objectives
which are vital to the development of a system of judicial
selection. The article will also analyze the manner in
which each of the two current methods seeks to meet those
objectives and its relative success in so doing.

IIl. JUDICIAL SELECTION - THE KANSAS EXPERIENCE

Kansas entered the Union in 1861, at a time when the
movement toward an elected judiciary was at its peak.” In
conformance with that movement, Kansas provided that all
of its judges were to be elected.8

Dissatisfaction with the involvement of political parties in
the selection process, however, led some states to move to
nonpartisan election in the late 1800's and early 1900's.
While the nonpartisan system was implemented as a reform
attempt, it came under quick criticism, with the major
objection being that the electorate was unable to make rea-
soned choices without the benefit of party labels to differ-
entiate between the candidates.'® As was the case in other
states, Kansas experimented with nonpartisan elections in
the early 1900's as a means to alleviate some of the prob-
lems associated with partisan elections.!! Enacted in 1913,
nonpartisan judicial elections proved to be unsatisfactory,
and the legislation authorizing them was repealed in
1915_12

The Kansas Bar Association spearheaded further attempts
at reform in 1923 and 1925 which would have resulted in
the nomination of judicial candidates at party conventions

7, See Sari S. Escavitz, Judicial Selection and Tenure 6 (1975). Eady
judicial selection systems in-America either vested the power of
appointment in one or both houses of the legislature, in the governor

“with the-advice of his council, or in thegavernor subject o the

cansent of the:council. However, this appointment merhod of
selecting judges was short-lived; and was soon eclipsed by the popular
election of judges. 4. ar 450 The use of popular elections for the

- judiciary flourished during the: popular sovereignty movement, and

became the predominant methad for selecting the state judiciaries,

- especially in the newly settled West, with every new state form 1846 to
1912 adopting judicial elections in some form. See Phillip L. Dubois,

From:Ballc Bench 3 (1980); Lyle Warrick, Judicial Sefecrion in the
United:States::A Compendiurm of Provisions 3 (2nd Ed. 1593). 2

8. See Ks Const. art 3, § ¥1.(1859) (providing that “{aill the judicial
officers pravided for by this aricle shall be elécted art the first election :

“: under this constiration”).

9. Warrick, supra-note 7, at 3-4. Warrick reports that by 1927,
rwelve statesiemployed a nonpartisan system for the election of judges.
100 fd. ar 4. This is: 2 prevalent criticism of nonpartisan: lections.
Nathan Heffernan notes: “If a candidate cannar pose as either a
Republican or Democrat:and espouse the respective: partisan position,

- what can the candidate stand for in an election?”” Nathan S. Heffernan,

Judicial Responsibility, judicial Independence and the Election of
Judges, 80 Marq. L. Rev. 1035, 104344 (1997). =

11. Jobn' F. Fontraom; Jr:, The KBA Story, in- Requisite: Learning and
Good.Moral Character: A History of the Kansas Bench:and: Bar 16
(1982). Under this nonpartisan plan, separate judicial ballots . were
voted on at primary elections. These: ballots, rather than listing: the
judicial candidates as belonging ta:a particular party, instead listed alf
of the candidates for the particular office. The two candidares receiving
the most votes in-the primaries were declared the nominees and had
their names placed on the general election bailot. fd:.."
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-cher than party primaries, thus alleviating one of the
problems with popular elections at the primary level: lack
of voter recognition.!®> However, these attempts were

rebuffed by the legislature. One dis-

... the gruntled KBA committee member
; stated that the attempt failed because
election it was viewed by the legislature as “an
system effort to take from the people their
, cherished right of selecting men for
sub]ea‘ed judicial positions concerning whose
judges to the qualifications they know nothing” 14
In fact, the entire idea of an elected
realm Of judiciary, whether achieved in a parti-
politics.” san or nonpartisan manner, came

under attack in the early 1900's on the

grounds that the election system sub-
jected judges to the realm of politics.'>  Critics such as
Roscoe Pound complained that “putting courts into poli-
tics, and compelling judges to become politicians in many
jurisdictions . . . had almost destroyed the traditional
respect for the bench.”™'® This criticism led Albert M. Kales,
the director of research for the newly formed American
Judicature Society, to devise a new system for selecting
judges, which, after a lengthy period of time and some
revision, was endorsed by the American Bar Association
and adopted in 1940 by the State of Missouri.’” The so-
called “Missouri Plan” provided for a judicial nominating
committee to nominate candidates for the bench, a gover-
nor could then make appointments from the list. The
appointed judge would then subsequently run for retention
in a noncompetitive election.’® This plan, which became
also known as the “merit plan” or “commission plan”,
began gaining acceptance throughout the country in the
1950's.

The advent of the commission plan spurred debate as to
whether that plan should be adopted by Kansas. A resolu-
tion for the submission of a constitutional amendment
which would adopt the commission plan was introduced in
1953, but defeated in the house judiciary committee.!®
Again proposed in 1953, the resolution was defeated in the
senate judiciary committee.*® However, subsequent events
were 1o lead to the adoption of the commission plan for
the selection of supreme court justices: The intensive lob-
bying efforts of the Kansas Bar Association; and public out-

12./d

130 /4 at 16-17.

4./ ac17.

15. Escovitz, supra note 7, a1 7-8

16. Warick, supra note 7; at 4 (quoting: from Roscoe  Pound, The
Causes: of Popular Dissatisfaction with he Administrition of Justice,
reprintediin 20 Judicarure 178 ¢1937)). - i :

17. Escovitz; supra note 7, at'8-9.. Kale's plan.as originally devised.

. - would have used an elected justice 1o full judicial vacancies from a list

- submitted by a'judicial nominating commission. The-}ippoinreq:judgas
- would then. after-& short period’ of time. be:subject 10 a retention
_election. In- 1926, Harold: Laski a potitical scientist from: England,

~ -revised:the plan by substituting the governar for the electedjustice as:

~appointing officer. - This plan was endorsed. by the American Bar
Association in. 1937. 7. P E e ‘
18../d. av 9. The initial plan adopted by Missouri provided that the

judicial nominating commission, composed. of three lawyers elected by
members of the Stite Bar Ass6eiition and three lay persons appointed:

by the governor and chief justice of the: Missouri: Supreme Court,
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cry over the infamous “triple play” of 1956.2!

The “triple play” involved Chief Justice of Kansas
Supreme Court Bill Smith, Governor Fred Hall, and
Lieutenant Governor John McCuish. In 1956, Governor
Hall was defeated in the Republican Primary by Warren
Shaw, who then lost the general election 1o Democrat
George Docking. In December of that year, Chief Justice
Smith, who was seriously ill, forwarded his resignation to
Governor Hall. Hall then immediately resigned his post of
Governor in favor of Lieutenant Governor McCuish, who
prematurely returned from a Newton Hospital to make his
first and only official act of his 11 day tenure as Governor-
The appointment of Hall to the supreme court.?? Such a
result would have been avoided under the commission
plan, as the nominating commission would have deter-
mined which candidates to send to the governor for
appointment, rather than allowing the govemor to appoint
replacement justices in between elections.

The legislature submitted a proposal to amend the consti-
tution to adopt the commission plan for the selection of
supreme court justices only, and this amendment was
passed by a wide margin in the 1958 general election.?
The Kansas commission plan for the selection of supreme
court justices provides for a statewide supreme court nomi-
nating commission, composed of a member of the bar from
each of the four congressional districts as well as a non-
lawyer member from each district.®* The lawver members
are selected by a vote of the members of the bar in each
congressional district, while the non-lawyer members are
appointed by the governor.?> The commission is chaired by
a member of the bar who is selected in a statewide vote of
all members of the bar.? Candidates for the supreme court
are reviewed by the commission, which nominates three of
the candidates to the governor, who then selects the new
justice from among those three candidates within 60 days.?
In the event the governor fails to make a selection within
60 days. the chief justice of the supreme court makes the
selection.” This same procedure is also used to select
judges to the court of appeals.?® Once selected, judges in
these two courts must stand for retention at the next gen-
eral election which occurs after one year in office, and if
retained, must stand for retention every four years there-
after.

In 1972, the constitution was amended again to allow

submit a list of three nominees. o the governar for selection.

19. [dav17.. ;

20,44,

21. See Fontron, supra note 11, at 17 (explaining lobbying efforts of
the Kansas Bar Association): Stacie' L. Sanders, Kissing Babies, Shaking
Hands. and Campaign Contributions: Is this the proper Role for the

“Kansas Judiciary?, 34 Washburn L. J.- 573, 577-378 (1995) (noting the

role ofithe “tripte play:": in the decision:to implement the commission

plan). ; i £ 3
.22, Brain | Moline; Bill Smith: “The furist as Politician; J. Kan. Bar

_Ass'n, Nov-Dec 1988 ar'31, 34-35.

23. Fonwron, supra note 11, at 17,
24, K.S.A 20-119; 20-120; 20-124.
25, K.5.A.20-120; 20:124. -
26, KS.A 20-119. -
27 K.S.AL 20-135.
28 KS.A 20-135, - =
- 29. See K.S.A, 20-3004 to 20-3005. The Kansas Court of Appeals was
established in 1975. E
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,-=icial districts to opt for a nonpartisan selection of district
judges.®' In accordance with this amendment, Kansas
adopted statutory provisions to implement the commission
plan at the district court level for those
judicial districts who wished to do

Once a district 50.°2 Under the statutory scheme
votes to established by the legislature, voters in
S a judicial district may submit a petition
institute the signed by at least 5 percent of the
commission qualified voters who voted for the
; office of secretary of state in the pre-
b hmf or 1ts ceding general election to change their
judges, itis district's method of judicial selection
, from election to the commission plan,
reqmred to or vice versa.* It is the duty of the
setup a secretary of state, upon receipt of such
o band a petition, to place this issue on the
dwt.rwt ballot at the next succeeding general
]udzczal election occurring more than 90 days
nominatin after the filing of the petition.*
8 Once a district votes to institute the

COmmissSion .. commission plan for its judges, it is
required to set up a district judicial
nominating commission consisting of
an equal number of lawyers and non-
lawyers, chaired by a supreme court justice or district court
judge appointed by the Chief Justice of the Supreme
Court.*® The lawyer members of such commission are
elected by the lawyers of judicial district, while the non-
lawyer members are appointed by the county commission-
ers of the counties within the judicial district.’® Whenever
a vacancy occurs in the office of district judge, the commis-
sion nominates 2-3 persons for the office and submits those
names to the governor, who then has thirty days to make
the appointment from the nominees.?” If the governor fails
to do so within thirty days, the chief justice of the supreme
court makes the appointment.’® As is the case with
supreme court and court of appeals judges, each newly
appointed district judge must then stand for retention at the
next general election which occurs after one year in office,
and if retained then remains in office for a four year term
before having to once again stand for retention.??

30. KS Const, art: 3, §5; K.S.A. 20-3006. :

31. Sanders, supra note 21, at 579. The amended section requires
the legislature to “provide a method of nonpartisan selection of district
judges and for the manner of submission and resubrmission thereof to
the electors of the judicial district™. KS Const: art. 3, § 6. The
amendment was approved by the electorate; 349,264 to 211,026,
Francis H,. Heller, The Kansas State Constitution: 4 Reference. Guide 83
1992 :

32. See KS.A. 20-2901. el seq: I 1973, Chief Justice Harold R. Fatzer

appointed z Juditial Study Advisory Commitee: to survey the court:
system and make recommendations for its' modernization, including 2

recommendation for a2 plan to implement:a nonpartisan selection

plan. Sanders, supranote 21, at 579-80.
33. K.S.4..20-2901(a), (g): - :
34. KS:A.:20-2901(g). - : :

system.  The Committee enthusiastically recommended the:Missouri

35. KIS!A. 20-2903.. The chairperson. of the commission does not

© vote, but instead simply: presides over the meetings of commission:
36. K.S.A. 20-2904, 2905. The number of members on each
commission. is dependent on' the number of counties in each judicial

district: In-a district consisting of one county, exch member of the

Since the establishment of the commission plan as a,,
alternative to the partisan election of district court judges,
17 judicial districts have opted to implement the plan,
while 14 districts still continue the par-

tisan election of their district court The concept of
judges. s ga s
With this historical perspective, we Judicial
now turn to an examination of some of independence
the recognized objectives that judicial that iud
selection systems are designed to fos- 15 thal judges
ter. Among these are judicial inde- Sshould befree
pendence and its converse, judicial 2
accountability, as well as judicial qual- to decide
ity and representativeness. cases
according to
Ill. GOALS OF JUDICIAL SELECTION 5 .
their merits,

A. JUDICIAL INDEPENDENCE AND ACCOUNTABILITY

Judicial independence has been called “the backbone of
the American democracy”,* the “bulwark of the
Constitution”,*! and "an indispensable element of our con-
stitutional framework and its commitment to freedom”.#
The concept of judicial independence is that judges should
be free to decide cases according to their merits, without
fear of reprisal from the public or the executive or legisla-
tive branches of government.® In other words, a judge, in
deciding a case, should not be forced to consider whether
his or her decision, if contrary to public opinion or the will
of the executive or legislative branch, will result in the loss
of his or her job, but instead should be free to make the
proper decision under that judge’s understanding of the
law and facts, whether the decision is popular or not.

The importance of an independent judiciary has been
long recognized in American legal theory.* Joseph Story, in
1821, stated: “It is in vain, that we insert bills of rights in
our constitutions, as checks upon legislative power, unless
there be firmness in courts, in the hour of trial, to resist the
fashionable opinions of the day.” History is replete with
examples of decisions made by the courts which, although
contrary to public opinion or the will of the other branches

 board of county commissioners appoints one non-lawyer member, and

the same number of lawyer members are elected. 'In judicial districts
consisting of two:counties, eachcounty. board appoints two members,
while in three- county judidial districts, each county board appoints
one non-lawyer member. K.SA. 20-2905(1) to (3).

37. K.8:A.20-2909, 20-2911. :

38. K.S:A- 20:2911¢a).

39. K.S.A 20-2912;. - o

40. Penny J. White. Ir's @ Wonderful Life, or is it? America Witbout
Judicial Independence, 27 U. Mem. L. Rev. 1, 3 (1966). -

41 William H. Rehnquist, AmIndependent judiciary: Bulwark of the
Constitution; 9 N. Il U.L. Rev. 1 (1998).

42:Dan L. Nolan, Jr., We Must Mainmin an Independent judiciary,
Tenn; Bar ], Sepr-Oct:1997, at3.... =g

43. See White, supranote 40 a4, :

44. Alexander Hamilton wrote'in 1778 that judicial independence
was necessary to “guard the rights of individuals from the effects of’
those-ill humors, which: the arts of designing men, ar the influence of
particular conjuncters, sometime disseminate among the p&:ﬂple
themselves, and which, though they speedily give place to better
information,. and more. deliberate reflection, have a:tendency in the:
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-ficult, and the public, who may feel that the judge is “let-
ting criminals go on a technicality.”

This does not mean, however, that
the concept of judicial accountability
has no place in the formation of a
method of selecting and retaining
judges. Instead, accountability works
in combination with independence to
ensure that the judicial system retains
the respect and confidence necessary

In order for a
court system
to function, it
is essential

that tbepubhc to its effectiveness.®® In order for a
bave a court system to function, it is essenrial
. that the public have a proprietary
P"OP?’WM?J’ interest in the system. Thomas E.
interest in the  Brennan notes that while other cul-
tures might accept “a justice system

syStem' administered by their elders, heredi-

tary Levites, or monarchial appoint-

ments”, the confidence of the commu-
nity in America requires some degree of participation.® If
the public instead feels that it has no voice in the selection
and retention of their judges, the system itself will lack
legitimacy. To this end, all selection and retention systems,
whether state or federal, involve some level of accountabil-
ity.8! The question is only one of degree.

As the above analysis demonstrates, judges should not be
subjected to the pressure that their decision, if contrary to
public opinion or the will of the government, will result in
the loss of their jobs. On the other hand, there should also
be some avenue by which a judge who has proven to be
clearly biased or incompetent may be removed from bench.
Further, if the public is to have faith in the legal system, the
public itself must be able to not only engineer the removal
of such judges, but to have some input into their selection.

Thus, it would seem that the ideal system of selection
and retention of judges would provide a high level of inde-
pendence for individual judges. so that they are free to
make decisions in accord with the law rather than worrying
about public or government opinion as to the results.
There must also be a system whereby the public can
remove the judges, but removal must not be made so that it
will be used simply as a tool to remove those judges who
make decisions with which the popular majority disagrees.

S8. Jd: 2t 420-21.

59. See Strephen B. Bucbank. The Past and Present of Judicial

Independence;80 Judicature 117, 118 (1956). Burbank uses. the- history:

of the federal judicidry to point out the roles. played by both
independence and accountability in our representative demecracy.

60. See Thomas. E. Brennan, Nanpartisan: Election of Judges: The
Michigan Case; 40 SW. L ]J. (Special [ssue), May 1986, at 23, 24.. -+ =~

61 It is true that in the federal sysrem this accounrability
minimized: However, it exists pre-appointment in: that the:judge: must
be confirmed by the senate, who themselves are elected, and it exists
post-zppointment in that 1 judge may be impeached for treason;
bribery or other high crimes and misdemeancrs.- See U.S. Const, arrll;
§:3; art I, § 1. See also William G. Ross, Farticipation by the Public in
the Federal fudicial Selection Process, 43 Vand. L. Rev. 1 €(1990)
(examining the: influence  of public opinion on the judicial selecrion
process).

62. Actually, maybe not evervone would agree. Witnessithe

statement of Senator John Hruska following:Senate hearings on the

..se';erely :

B. QUALITY

[f the above goal of judicial inde-
pendence seems somewhat subjective,

in that there are many different posi- All would
tions on the mix between independ-

ence and accountability, there are no a’gree that a
such problems with the goal of qual- high level of
}ty.- The question w:t.h_ regard to qual- competence is
ity is one of composition, not degree:

What are the attributes that make for a to be sought

qualified judge?

One attribute that seems basic with
regard to judicial quality is compe-
tence, that is, the ability of the judge
to understand the law and apply it to a situation. All
would agree that a high level of competence is to be
sought in a judge.®? However, there is little consensus as to
the other attributes that comprise judicial quality,
Frequently listed desirable attributes for judges include
honesty, moral courage, diligence, courtesy, patience, deci-
siveness, independence, impartiality, open-mindedness and
experience.® It should be noted that these are all per-
sonal attributes which are not unique to the field of judge,
but rather are generally desirable for any job.5

One method to determine what attributes are uniquely
essential (o judicial quality is to examine the rules govern-
ing judicial behavior. The Kansas Code of Judicial
Conduct® provides five canons which govern the behavior
of judges in the state. It is possible, from examining the
types of behavior that the Code attempits to foster, to distill
two specific attributes which its authors felt were essential
to judicial quality.

First, and foremost, the Code stresses impartiality, both in
action and appearance. All of the five canons concern
impartiality to some extent.® Second, the Code stresses dili-
gence in the performance of official duties. In addition to
disposing of all judicial matters promptly, efficiently and
fairly, judges are directed to place the duties of the office
above all and to refrain from those activities which would
interfere with the performance of those duties.6”

For purposes of objective analysis. then, the three impor-
tant attributes which make up the objective of judicial qual-

in a judge.®

nomination of G. Harrold Carswell for associare justice of the Supreme
Courr. When interviewed abour testimony indicating that Carswell was
not the. most competent person: for the job, Hruska states “Thers are a
lot of mediocre judges and people and lawyers, and they are entitled
to a lirtle representation;. aren't they? We can’t have all: Brandeises,
Frankfurters, and Cardozes.” Roman L. Hruska, Interview after speech
in:United States Senate, quoted in the New York Times, 17 Mar. 1970; at

. 21 See Davidow; supra nate 1, at 418-19 (relating Hruska incident and

stating: that; other things Being equal, the most intelligent people
should be in government).- -

63. Davidow, supra.nate 53, ar417. :

G64:. See Rosenberg, supra note 54, at 1067-68; Rosenberg notes that

- measuring these gualities is a highly subjective sand difficult process.

65. Rule 6014, 1998 Kan. CL Ri*Annot. 445-47T. This Code; with
some modifications, is based on the: American Bar Association: Modef

. Code of Judicial Conductadopted on August 7, 1990. Id. at 445

G6. See Id. at 449-469. Cannon 1 directs judges to act in accordance
with the other standards in:order to maintain public'confidence in the
impartiality of the judiciary: - Cannon 2(B) provides that 3 judge “shall
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. 4reé competence, impartiality, and diligence. A system of
judicial selection and retention should therefore seek to ful-
fill this objective by encouraging the advancement of com-
petent, impartial and diligent individu-
als to the bench, and not only to
retain those individuals, but also

... the three

important refrain from impeding their impartiality
attributes and diligence.
which make
C. REPRESENTATIVENESS

up the

Sy The final objective of systems of
?b] ?wae Of judicial retention and selection should
Judzczal be representativeness; that is, judges

alitv ar. should be representative of the com-
quality are munity in which they serve. Davidow
competence, suggests that this function is analogous
impartiali to the jury system in criminal cases,

P . o where the objective is for jurors to
and dihgfmce- reflect a cross-section of the commu-

nity, with the expectation that their

view will reflect the beliefs, arttitudes
and values of the community.%® Thus, a system of judicial
selection and retention should seek to achieve a judiciary
which reflects the values of the entire community, rather
than favoring any one particular group.

With these objectives firmly established, we now turn to
an examination of the success of the two methods through
which Kansas judges are selected in meeting these objec-
tives.

IV. AN ANALYSIS OF THE TWO SYSTEMS
A. JUDICIAL INDEPENDENCE AND ACCOUNTABILITY

With regard to the concept of judicial independence and
accountability, the commission system scores highly.
Although providing for more accountability than the federal
system, the commission system as used in Kansas allows
judges to decide cases free from the external pressures of
the government and the public. By only subjecting judges
to a retention vote, the commission system helps to dimin-
ish the possibility that judges will be called to account for
the results of their decisions rather than for their skill as
judges.

It is with regard to the subject of accountability that the
commission system is often criticized. Critics note that his-

nat allow family; social. political or other relationships toiinfluence the

judge’s conduct or judgement”; use the office to-advance his or her
own or other's private interests. or convey or permit others to convey
the-impression: that ‘they can influence:the: judge. Cannon 3(A)35)
directs:the judge to:perform judicial dutes without bias or prejudice.
Cannon 3(E} requires the judge to disqualify himself: or herself ima
proceeding where the judge's impartiality might be questioned.
Cannon4(1) directs the judge to. refrain from: extra-fudicial activity that

would cause reasonable doubts on the judge’s.capacity to act
- impartially a5 a judge. ‘Cannon:5€A)(3)(d)(i) and (i) prohibit a judicial
candidate from making pledges or promises. of conduct in office other

than the faithful and' impartial performance of the duties of the office

. and from: making statements that commit or appear ta commit the

“candidate with respect 1o cases; controversies or issues: that are: likely
to come before the court. P 2
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torically, very few judges lose in retention elections, a,,,
point to this as proof that accountability is lacking under
the commission system.¥? However, if
this criticism is accurate, it is not

because the system fails to provide for It is with
a method of accountability. While regard to the
judges are subject to selection by the .
nominating commission and appoint- sub]ed Of
ment by the Governor, the commis- accountabi[ity
sion system requires that they stand bat th
for retention at what is essentially the that the
first available general election follow- commission
ing their appointment, thus giving the 3
public an fa]ily opportunity to pass on System is
the propriety of the selection.”™ often
Following this early evaluation, the criticized.

judge is subject to a retention election

every four years, thus giving the pub-

lic periodic opportunities to voice its

opinion on the judge's performance in office.” While it
may be said that the overwhelmingly high rate of retention
shows a lack of accountability, this claim is impossible to
evaluate without empirical evidence showing that demon-
strably bad judges are being retained.

Further, the measure of judicial accountability in a selec-
tion and retention system is not only whether judges are
being retained or dismissed, but also the effect of the sys-
tem on judicial behavior.™ A 1991 survey of current and
former judges in 10 states, including Kansas, found that a
majority of the judges felt that voter image of their perform-
ance was the most important factor in retention elections,
and a majority also felt that retention elections influenced
judicial behavior. A majority also felt that competent judi-
cial performance was the most effective thing a judge could
do to win a retention election.” These responses indicate a
larger degree of judicial accountability in the commission
system than the sole use of retention rates might suggest.

Partisan elections, on the other hand, are not as protec-
tive of judicial independence. Rather than shielding judges
from the pressures of the public in reaching a decision,
partisan elections directly subject judges to these very pres-
sures, and increase the likelihood that judges will be
removed from office simply because a decision, although
legally correct, is unpopular to a majority of persons, or
even 1o a vocal minority. The simple threat of losing his or
her job because of an unpopular decision may be enough
Lo create unwarranted pressure on a judge.

67. See Cannons 3(B)(8), 4(AX3) (1988'Kan. Ct: R. Anno. 450-464).

68. Davidow, supra note 53. at 423. : G i

69: See Dubois, supra note 48, at 45-46. Dubois: notes thar the: merit
system itself tends to- favor incumbents because it provides litle in the
way of cues, and thus incumbents are fivored in the absence of other
information. B

70. See K.§.A. 20-2912.

FLRE < :

72. Larry T. Aspin and William X. Hall. Retention Elections and
Judictal Bebavior, Judicarure, May-June 1994, at 306,312-13. 64.7% of
the judges surveyed felt that vorer image of judicial performance was
the primary determinant in the way people voted in judicial retention

_elections. while 60.5% indicated thart judicial retention elections

influenced judicial behavior. /.
= 73 1d. 43.7% cited “competent performance on the bench”, while
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the strength of partisan elections supposedly lies in their
ability to guarantee accountability.” In theory, at least, judi-
cial elections provide for a large meas-
ure of desired accountability, in that

The Stre"gt h the public can easily remove biased or
ofpaﬁisan incompetent judges and elect more
; qualified judges. However, there is a
elections question as to whether this accounta-
supposedly bility actually exists in practice. It has
lies in their bee:_a pomtgd out tl?a.t while some vot-
. €rs in partisan judicial elections may
ability to make their choices based on the
guarantee actions or fitness of the cz_mchdate in
o question, others may be influenced
accountability simply by the party of the candidate,

resulting in the election of ‘"party
hacks and brothers-in-law” on party
slates.” Dubois counters these argu-
ments by asserting that elections achieve accountability by
setting out the “general directions and broad boundaries of
public policy”.”® Thus, the public has the choice, by choos-
ing judges of a particular party, to broadly influence the
general tenor of the court's decision. However, this notion
of accountability seems no more concrete than thar claimed
by the advocates of the retention election. in that while in
each case it is possible for an incompetent or biased judge
to be removed from office, there is no guarantee that the
public will do so.

Further, although the partisan election system claims to
provide the public with a voice in the actual selection of
judges, in reality the majority of judges in partisan election
Systems are appointed by the state governor to fill judicial
posts which become vacant berween elections.”™ This origi-
nal selection of judges provides for even less public input
than that under the commission system, because there is no
bipartisan committee to check the power of the governor to
appoint the judge of his or her choosing.™

On the whole, the commission system seems superior
with regard to the goal of judicial independence and
accountability. While it provides for a large amount of
independence, it also offers a measure of accountability

others cited such things as “be fair and hnpébtial", “good ménagemé:ﬁ

of cases™ and “be knowledgeable”. In towl, 33.3% of the judges-

referenced competent judicial performance:

74. See-Dubois, From Ballo: io-Bench; supra note 7, at 28. Dubeis
notes that the role of popular efections in enabling the public 1o assert
control over:the course of judicial’ policy-making is the “mainstay” of
the argument favoring such elections over other methods of judiciat
election and retention. T 5

75. Janice' €.:May and’ Nathan C. Goldman, Judicial Selection: An
Analysis, 45 Tex. BJ. 316,.317-18¢1983). May and Goldman aiso
question the findings: of partisan election advocates like Dubois: who
believe that the party labekis ar important Factor in determining future
judicial decisions: /d. e it

* 76. Dubois, supra note 48, at 50-51. TEn

77. See Anthony Champagne: The Selecrion and Retention of Judges

n Texas. 40 SW. L.J. (Special Issue). May. 1986, at 53; 65-67... A survey

of Texas judges found that of the judges serving in: 1984,.G7%: of the
trial-court judges had obtained their posts through-appointment, and :
51% of appellate court judges had done so. See also Krivosha, supra .

note 53, at'19. Krivosha notes that the legal system in partisan election
states works simply because most judges are actually appointed: to

that allows the public input in determining its judges.
While the partisan election system allows for what should
theoretically be a greater degree of public accountability,
this accountability is somewhat dilured
in practice due to partisan politics, and

comes at the expense of judicial inde- The goal Of a
pendence. selection

system wi
B0 'y with
regard to

We now turn to the second major lity sh

goal of selection systems, that of judi- quabty should
cial quality. As stated above, judicial  pe to select to
quality can be divided into three the bench

attributes which are important for E Gene
judges to possess: competence, competent,

impartiality, and diligence. The goal .

of a selection system with regard to mp artial and
quality should be to select to the dih'gent
bench competent, impartial and dili- judges .

gent judges, and to make sure that
those judges are retained and that
their abilities in those areas are not
compromised.

With regard to the auribute of competence, little empiri-
cal data exists. While the commission selection system lays
claim to its base in "merit", there is little evidence that
judges elected under a partisan system are any less compe-
tent than their commission selected counterparts.”™

What is known, however, is that in some cases, popular
election has resulted in the defeat of highly competent
incumbent judges simply because they failed to display
charismatic campaigning skills, or are members of a differ-
ent political party than that which has become popular.?
An especially egregious example of this activity occurred in
Texas in 1994, when Stephen Mansfield campaigned for the
Texas Court of Criminal Appeals on promises of greater use
of the death penalty, greater use of the harmless error doc-
trine, and sanctions for attorneys who filed what he termed
to be "frivolous appeals" in death penalty cases. Despite
the fact that Mansfield had been found before the election

their posts rather than elected:

78: Krivosha; supra:note 70; at 19. ;

79. See Champagne, supra note 77,.at 33, 104-05. A subjective survey
conducted by the Missouri: bar found' that, on the subject of judicial
quality as a2 whole; members of the-bar found litle difference berween
elected judges:'or commission selected judges. There was some::
difference, in:that fewer commission: selected judges: earned the-

-highest marks; and further-that fewer commission: selected judges

received the lowest marks. Thus.there was 2 greater variarice in the
perceived quality of the elected judges. Id ar 104 A study: by encry
Glick and Craig Emmert of stare supreme court justices. showed that
both: merit and’ elecred judges had comparable educational
backgrounds. Henry Glick and Craig Emmert; Sefection Systems and
Judicial Characteristics, 70 Judicature 229-235 (1987). ; =

-80. See Heffernan, supra nore 10, at 1026-37. I Wisconsin, which
operates under a nonpartisan election system;. three: Wisconsin.
Supreme Court justices, including: Chief Justice George Currie in 1967,
were defeared by opponents simply because they were, in-Hefférnan’s:
terms “charismaticaily impaired” in that they lacked the presumptuous
ego that candidares for polirical office seem 'to require. . Jd. See also
Thomas E. Brennan, Nonpartisan Electior of Judges: The Michigan
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- have misrepresented his record, had virtually no experi-
ence in criminal law, and had been fined for practicing law
without a license in Florida, he defeated an incumbent

judge who had served twelve distin-

.. the mere guished years on the court®' Thus, on
; this issue the retention vote encom-
requirement passed in the commission system does
of a better job of ensuring that qualified
iy . individuals, once on the bench, are

p artzczp atmg retained.
in partisan Further, it has been suggested that
p olitics Fhe mere requi{'gmen_[ of participating
In partisan politics discourages some
discourages qualified individuals with experience
some from running for the bench, in that not
only are the costs of participating in
qualz'ﬁed an election high and results uncertain,
individuals but the time involved takes the candi-

. date away from his or her practice.®?
with While proponents of judicial elections,

expeﬁence in rebuttal, point to the number of

) highly competent judges which have
Sfrom FURNING  chosen to engage in the "high risk"
fOT‘ the bench game of partisan politics, this does not

effectively counter the argument that
S an even larger pool of highly qualified
judges might seek the nomination if
the uncertainty of doing so were
reduced.®

Both the systems in theory show some vulnerability with
regard to impartiality. The greatest potential problem
occurs with partisan judicial elections. and involves the
need (o raise campaign funds. In a partisan election, cam-
paign costs can be fairly substantial # The money for these
costs has to come from somewhere, and in most cases it
comes from lawyers who expect to practice before the
judge to whom the money is donated.®5 This raises serious
questions with regard to a judge's impartiality in cases
involving lawyers who are contributors. If nothing else, it
creates an appearance of impropriety which diminishes
respect for the judicial system.%

Even where contributions do not come from lawyers,
contributions from other special interests raises concerns
with judicial impartiality. Recently, there has also been a
trend of business interests becoming involved in the financ-

Case, 40 SW. L. (Secial Tssue), May 1986, at 23, 24, Writing in favor of
nonpartisar-elections rather than partisan elections, Brennan notes that

in a:twenty vear period; six members of the: Michigan Supreme: Court

with nearly fifty years of judicial experience: were: defeated at'the polls

by opponents “whose principat qualification was:loyalty to-a different

-+ political party”.

“81. See Stephen B. Brfghr, Political Attacks on t.‘.we.-jjud:‘é:’mj_{,._ae‘

Judicature 165, 171 (1997). : G

82. Krivasha, supra note 53, at 18: Sanders, supranote 21, at 582.
 83. See Heffernan, supra note 10, at 1045 ) arguing that many great
lawyers have chosen to seek the bench despite the risks).

84, See Mark Hansen, A Run.for the Bench; A.B.A. J., October 1998,
at 68, 69. Hansen notes that in 1995, two candidates for the
Pennsylvania Supreme Court rzised together nearly $2.8 million dolfars:
See also Champagne, supra note 77, at 34-88. Champagne found that
in 1982. the-average total contributions to successful district candidates
in Dallas County was over $44,000.00 while the average contributions
for winning candidates for the Texas Supreme Court. for 1982-84 was
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ing of judicial campaigns in order to elect pro-business
judges.’” Such special interests contributions, no matter
what the source, pose a grave threat to the impartiality of 3
judge who is dependent upon such sources for campaign
financing, and even where they do not actually influence
the judge's decision, they undermine public confidence and
respect.

Kansas has attempted to lessen the problems inherent in
political campaigning by passing rules which prohibit judi-
cial candidates in a partisan election from directly soliciting
Or accepting campaign contributions, mandating instead
that such contributions be solicited and accepted by a com-
mittee established by the candidate.?® However, because
candidates must publicly disclose campaign contribution
over fifty dollars, this rule does litle to prevent the prob-
lem, in that candidates are certainly aware of major contrib-
utors to their campaign.®

This is not to say that the commission system has no vul-
nerability with respect to campaign contributions.
Nationally, some judges have been known to”accept sub-
stantial contributions for retention campaigns.®® However,
such contributions are generally much smaller than those
involved in partisan elections.?! Further, Kansas has enacted
rules which serve to minimize, if not entirely eradicate,
campaign financing problems in retention elections. Under
Cannon 5(C)(4) of the Kansas Rules of Judicial Conduct,
only those incumbent judges in a retention election who
face active opposition to their retention may engage in
soliciting and accepting campaign funds through a commit-
tee set up for that purpose.’ As a result, those judges up
for retention who do not face active opposition may not
solicit or accept campaign funds.® Thus, there is little
opportunity for problems with regard to impartiality to
develop.

Certainly, with regard to the attribute of impartiality, the
partisan election system falls short. Under a partisan elec-
tion system, judges are forced to actively seek campaign
contributions from lawyers, law firms, and other special
interests, all of which not only potentially affect the impar-
tality of the judge, but compromise the confidence of the
public in the judiciary. On this score, the commission sys-
tem, especially as it is used in Kansas, is clearly the better
choice.

The third component with regard to quality, diligence, is
again difficult to empirically measure. While there is no

'oy_'er S:‘»TD,DOOI:CI)O. Sanders,reports ch.a.trin Kansas a district ji;dge might
expect 1o spend. twenty percent of a year’s. salary on his or her

campaign. Sanders; supra note 21, at 382-83 n. 65,
85. Marlene Arnold Nicholson and: Bradley: Scott Weiss, Funding

 Judicial Campaigns in the Circuit Court of Cook County, 70 Judicature

17, 21-22 (1986). - Nichoison and Weiss found that in the 1984 élections
in: Cook County, Illinois; contributions. from: lawyers and'[aw firms.
consisted of 54% of the total ourside contributionsto judges in partisan
elections. See also Hansen;: supra note 84, at 70 (finding that more
than 40 percent of the nearly $9.2 million: dollars raised by the seven:
winning candidates for the Texas Supreme Court'in 1994 came either
from parties and lawyers with cases before the: court or from
contributions linked to those partes;, =
86.. See Joel Achenbach, Why Reporters: Love Judicial Elections, 49U.

Miami L. Reve. 155 (1994). Achenbach. z reporter for the Washingron
Post. addressing his' own. experience in the Florida: Judicial® system,
states that “I wondered whether my: lawyer contributed to-this guy’s
election campaign. Did the opposing counsel make a contribution?
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evidence which suggests that elected judges are any less
diligent than those selected through the commission Sys-
tem, the partisan election system provides one important
roadblock which hinders the ability of its judges in this
regard. In order to gain election and to retain office,
judges in a partisan election system must take time out to
run political campaigns. Often these campaigns drastically
detract from the time the judge has to fulfill his official
duties.* As a result, the justice system suffers. Such prob-
lems are largely avoided by the commission system, espe-
cially where, as in Kansas, judges who do not face active
opposition are forbidden to campaign for retention.

Overall, with regard to the general goal of selection Sys-
tems 1o promote judicial quality, it may be said that while
there is little difference in the systems with regard to
attracting competent judges, the commission system does a
better job than the partisan election system in retaining
knowledgeable judges. Further, the commission system is
clearly superior to the partisan election system in promot-
ing impartiality and diligence of judges.

C. REPRESENTATIVENESS

The final goal to be promoted in developing a system of
judicial selection and retention is representativeness. Stated
simply, the judicial selection svstem should attempt to pro-
duce a judiciary which reflects the values of the entire com-
munity, rather than favoring any one particular group. At
first glance, it would seem that the partisan election system
would provide the best opportunity for establishing a rep-
resentative judiciary, because any person may become a
candidate. However, in practice this is not necessarily true
with regard to opportunities for minorities or women to
become judges. A 1985 nationwide survey found that
those states which had adopted the commission system had
a higher percentage of minority and women judges than
those which selected judges through partisan election.?
One reason for this apparent discrepancy has to do with
the dilution of minority voting strength in judicial districts.%
Because a majority is required to elect a judge in a partisan
election, and because judicial districts are usually fairly
largely drawn, it is extremely difficult for minority judges to
be elected”” Under the commission system, on the other
hand, at least some minority and women judges tend to be
appointed. The main problem with representativeness in
the commission system is that the lawyer members of the

* How would I know that [ hadn'talready lost the case?” Id. at 157,
7. See Charles Mahtesian, Bench Press: “Business Moves in on the
State: Courts, Governing, August 1998, at 18. In part, this trend is a
response ta efforts: of organized labor in funding fudicial candidares:

L ldiae 19, : o
- 88 Kansas Code of Judicial Conduct, Canon 5(C)(2) (1998 Kan. CtR.
Annot:468). : :
89: Sanders; supranote 21, ar 583. K.5.A. 25-4148 requires the filing
of: periodic. reports. which disclose the name and address of each

‘person. who-has made one or more contributions in excess of $50, =

along with the:amount and:date of such contributions, /d. s

90: See Marlene Arnold Nicholson nd Norman Nicholson, Ffunding
Judicial Campaigns’in Hlinots, 77 Judicature 294, 295-96 (1994)
{finding thar some justices in [llinois Supreme Court retention elections
raised as muchras $25,000 in 1980-90). :

91.7d

commission tend to be white males, while the non-lawyer
members, because they are appointed by the governor,
tend to belong to the majority political party and make
nominations with its view in mind.*®

The bottom line is that neither system does a particularly
effective job of ensuring representativeness.® However, it
appears that the commission system is slightly better in this
regard than the partisan election system, and provides
more opportunities for women and minorities to become
judges.

V. EVALUATION

Of the two systems currently in use, the commission 5ys-
tem better achieves the goals of judicial selection. It pro-
vides for a large degree of judicial independence, while at
the same time providing a modicum of accountability to the
people of Kansas. While the commission system is not
markedly better than the partisan election system in select-
ing the most competent judges, it better insures that those
judges, once selected will retain their seats. The commis-
sion system in Kansas also eliminates almost entirely the
necessity for judicial campaigns found under the partisan
election system, and as a result promotes the impartiality
and diligence of its judges. Finally, although neither Sys-
tem is particularly proficient in achieving the goal of repre-
sentativeness, the commission system seems to provide
more opportunity for the selection of minority and women
judges.

The proposal to adopt the commission system recom-
mended by the Kansas Justice Commission embodies the
advantages of the commission system. In addition, it takes
steps to address one of the main problems associated with
the selection of judges: lack of public awareness. In order
to provide the public with more information regarding the
qualification of judges, the a Kansas Justice Commission
has recommended the formation of Kansas Judicial
Evaluation Commission.'® This judicial evaluation commis-
sion would be made up of both lawyer and non-lawyer
members, chosen equally by the Governor and the
supreme court.'®! [t would have the responsibility of evalu-
ating judges and making such evaluations available to the
public prior to retention elections. 02

The creation of a commission for judicial evaluation, as
recommended by the Justice Commission, has the advan-
tage of providing the public with a guide to use in evaluat-

92: 1998 Kan. Ct. R. Annot. 469, =

93. See Cannan: 5(DY; Kansas Rules of fudicial Conduct: (1997 Kam
Ct. R Arnot. 447) {prohibiting judges: from engaging in ‘any’ political
activity not authorized by the Rulesy. 7 ;

94. Sanders; supra note 21, at:383-84. In: addition to time: spent
actively campaigning, the pressure of an upcoming election may prave
distracting for the judge i the performance of his or her official duties:
{d. See also Heffernan, supra note 10, 1t 1045 (noting that one of the

_problems of. the Wisconsin elective system is that judges must spend

time away from their duties to campaign). .

95. Fund for Modern. Courts, Inc:, Success of Wamen: and Minorities
in Achieving Judicial:Office.  The: Selection Process:(Dec. 1985). The
study- found that in states. using the-commission system 17.1% of the
judges were women: or minorities, as compared with 11:2% in those

‘states using partisan election.
.- 96: Davidow; supra note 53, at427,
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¢ judges. thus furthering the goal of accountability by  the best judges available. It is for such reasons that studic,
allowing the public to make a more informed decision on such as the one undertaken by the Kansas Justice
which judges it retains. A judicial evaluation commission Commission are necessary. A comparison of the selection
will presumably also further the goal systems currently in use reveals that the commission SYs-
Judicial of judicial independence by providing tem, particularly when used in conjunction with a system
selection in the public with an independent view, for evaluating judges and disseminating those evaluations
which will help to counteract the to the public, and not partisan election, is the best method
Kansas bas influence of campaigns waged by for Kansas.
f01‘ the most .[hose_ tho would seek to r'e'move
judges simply because of a disagree-
part mirrored ment with a particular ruling.

that in the
; VI. CONCLUSION
nation as a

whole. Judicial selectiog in Kansas has for

the most part mirrored that in the

nation as a whole. It has evolved

throughout the years in an attempt to
achieve the possible judiciary. with the proper mix of inde-
pendence and accountability, made up of the most compe-
tent judges who are representative of the values and ideals
of the areas in which they serve. This steady evolution has
moved Kansas from a statewide system of partisan election
of judges to a system in two which different methods of
judicial selection are used. While no method of judicial
selection is perfect, the people of Kansas deserve to have
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97. Id: : : : = pis £ % ;
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March 20, 2000
Senate Judiciary Committee Members

and
House Judiciary Committee Members

Testimony Seeking Amendment of SCR No. 1642
Judge John Bremer
Legislative Committee Chairman
Kansas District Magistrate Judges Association

Mr. Chairmen, members of this joint meeting of
the Senate and House Judiciary Committees:

I would like to thank you for the opportunity to address
you today. I am John Bremer, District Magistrate Judge from
the 17th Judicial District and Legislative Chairman for the
District Magistrate Judge's Association. I will be
presenting the association's views on this issue.

Members of our association are split on the issue of
nonpartisan selection of judges of the district court. About
half have nonpartisan selection and like it and, the other
half don't and don't want anything to do with it. There are
a few exceptions in both camps.

Our legislative committee reviewed the resolution and
considered urging this committee to maintain the status quo
except for two matters.

The first is the detail in which the method of

evaluating judicial performance is to be described in the

Kansas Constitution as found starting on line 6 of page 2 of

gt
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the resolution. We believe this description is too specific
for the Constitution since even minor changes are difficult.
Our discussions with other judges in other states lead us to
believe that the Supreme Court should establish the
evaluation procedure by court rule following the guidelines
and recommendations passed by the legislature. This would
continue the checks and balances which exist between the
branches of government and would allow the guidelines and
recommendations to be changed as necessary. This first
matter is a minor consideration to our association and we
leave it in your sound discretion.

The second matter is near and dear to all of the members
of our association. When the county courts were
consolidated with the state courts, the counties went along
with the merger with the understanding that the existence of
a resident judge with an office in each county was preserved
and protected by KSA 20-301(b). Sadly, this isn't the
case. The Kansas Association of Counties feels that it is
necessary to continue to express its support for "one
judge/one county" in it's year 2000 Legislative Platform
Policy Issues and, my association feels it is necessary to
annually appear before various committee hearings to protect
301(b) . Those of you who have been on your committees long

know that 301(b) has a lot of popular support.



The reason I mention this is if the sentence starting at
line 21 of the resolution was amended to read "Each judicial
district shall have at least one district judge and each

county of such district shall have at least one judge of the

district court who is a resident of and has the judge's

principal office in that county." Our legislative committee

and our association could back this bill and, this backing
would probably be quite influential in the passage of a
constitutional amendment in those areas where judges now
stand for election.

Earlier I mentioned that we thought that the language
of this resolution was too specific and that it might hamper
necessary revision. Now we are urging you to adopt more
specific language in another area and, I suspect that you are
wondering if this more specific language might not also
hinder necessary change.

My answer is no. The change sought by the elimination
of 301(b) is actually a matter of county consolidation and
support for this section is strong because the counties and
their residents want no part of consolidation. Yet, counties
have been known to enter into mutually advantageous
consolidation agreements for fire protection across county
lines and for landfills. There is no reason to believe that

the counties could not be persuaded to consolidate if they



were convinced that it was necessary and if they could do so
in a mutually advantageous manner.

The inclusion of the language of the proposed amendment
would require that a matter that is actually county
consolidation be handled as a matter of county consolidation
this would gain county support by allowing the counties to
consolidate in a mutually advantageous manner rather than at
the direction of outsiders who would not have to live with
the disruptive results.

We urge you to adopt the above language from 301 (b) in
your resolution.

I thank you for your consideration.



John R. Todd

1559 Payne

Wichita, Kansas 67203
(316) 262-3681 office
(316) 264-6295 residence

e-mail: johntodd@fn.net
Date: March 20, 2000

To: Members of the SENATE and HOUSE COMMITTEES ON JUDICIARY
Subject: SENATE CONCURRENT RESOLUTION NO. 1642

My name is John Todd. Ilive in Wichita, and am here to speak as a private
citizen who is interested in Court reform. Iam a real estate broker by profession.

['do not favor the appointment of District court judges as proposed in this Senate
Concurreﬁt Resolution, nor do I favor the election of Judges as the Kansas Constitution

currently allows.

[ favor Gerry Spence’ suggestion as detailed in his book “From Freedom to
Slavery” and quote Mr. Spence as follows:

“Our judges should be drafted in the same manner that jurors are drafted—
to act as judges for a limited calendar of cases after which they would be released to
return to their practices. Every trial lawyer should be required to support the
system in this fashion the same as every citizen is required to serve as a juror. If
judges were drafted from the trial bar we would soon clear our dockets, because we
could call up as many judges as were necessary to bring our dockets current. If
judges were drafted, we would no longer be saddled for life with the political cronies
of those in power, or be faced with judges who have received campaign
contributions from our opponents. To be sure, we would experience some bad
judges. But, Lord knows, we have them now—and often for life! On the other
hand, we would benefit from the best minds in the legal business, who under our
present system rarely seek the judiciary.”

In his book, “With Justice For None”, Mr. Spence further explains:

“If we could only raise the caliber of judges slightly, we could elevate the
qualify of justice enormously. Even a majority of ABA members believe that “a
significant proportion of judges are not qualified to preside over serious cases.”

S
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Perhaps we expect too much of them. Judges are usually not individuals born of
expansive minds and spacious souls. Often they have enjoyed mediocre success in
practice or in politics and have sought the judiciary to obtain respect and power.”

['have enclosed copies of testimony I presented this morning before the Senate
Judiciary Sub-Committee regarding Senate Bill No. 632 that calls for Municipal Court
Reform. 1would call your attention to two Wichita Eagle articles enclosed with that
testimony that describes how the Wichita Municipal Court has been incarcerating citizens
in the Sedgwick County jail for collection of fines, reminiscent of the 17 Century
English “debtor’s prisons”. The articles further question if citizens are recerving “due
process of law” as guaranteed by statutes and the Constitution, and whether the
Municipal Court is more interested in collecting revenue than dispensing justice. The
citizen abﬁses found in Wichita Municipal Court in my opinion are directly related to the
manner in which Judges are selected. [ would suggest that Senate Concurrent Resolution
No. 1642 be expanded to bring the Municipal Courts under the supervision of the Kansas
Supreme Court, and further provide that Municipal Court Judges be selected in the same
manner as District court judges.

Thank you for allowing me to speak today. I would be glad to answer questions.

Sincerely,

Qure Ll

John R. Todd
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Senate Concurrent Resolution No. 1642
By Special Committee on JL-I(]l(‘lelr':\,’
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A PROPOSITION to amend section 6 of article 3 of the constitution of

the state of Kansas, relating to nonpartisan selection of district judges.

Be it resolved by the Legislature of the State of Kansas, two-thirds of the
members elected (or appointed) and qualified to the Senate and two-
thirds of the members elected (or appointed) and qualified to the House
()f Represenmtives concurring therein:

Section 1. The following proposition to amend the constitution of the
state of Kansas shall be submitted to the qualified electors of the state
for their approval or rejection: Section 6 of article 3 of the constitution
of the state of Kansas 1s hereby amended to read as follows:

“§ 6. District courts. (a) The state shall be divided into judicial

districts as provided by law. Each judicial district shall have at least

one district judge. The term of office of each judge of the district
court shall be four years. District court shall be held at such times

and places as may be prowded by law :icdﬁfﬁet—j-uéges—sha-]-[—be

' i The leglslature shal]
‘provide asrethed-of for the nonpartisan selectlon of district judges

and for the manner of submission and resubmission thereof to the

eler.tors of a JUdl(.ldl district. A—B@ﬂpﬁﬁﬁ&ﬂ—mﬁ-hed—e{—se{ceﬁeﬁﬂ{

V\’henever a vacancy occurs in the office of district judge, it shal]

be filled by &pﬁﬁfﬁ*ﬁﬁfﬁf—bjhfhﬁgweﬂ?ﬁf—trﬁh{-ﬂﬁe—ﬂeﬁ-geﬁﬁﬁ}
electionthat-eeenrsmore-thamthirty-daysafter sueh-vaeaneyoras
ay-be-previdedby such nonpartisan method of selection.

(b) The district courts shall have such jurisdiction in their re-
spective districts as may be provided by law.

(c) The legislature shall provide for clerks of the district courts.

(d) Provision may be made by law for judges pro tem of the

district court.
(e) The supreme court or any justice thereof shall have the

[ ] S O O T (G R
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SCR 1642 "
power to assign judges of district courts temporanly to othc
districts.

() The supreme court may assign a district judge to serve tem-
poranily on the supreme court.

(£)  The supreme court shall establish by court rules a commis-
sion for (’1‘-(.'/1.'(.'131'11;_1 _ju(."i(:ial' pedformance. The rules shall include
wntten performance standards and performance reviews which sur-
vey opinions of persons who have knowledge of the judge’s perform-
ance. The public shall be afforded a full and fair opportunity for
participation in the evaluation process through public hearings, dis-
semination of evaluation reports to voters and any other methods
as the court deems advisable
Sec. 2. The following statement shall be printed on the ballot with

the amendment as a whole:

“Explanatory statement. The purpose of this amendment is to pro-
vide for the nonpartisan selection of all district judges. It removes
the provision relating to election of district judges. The propo-
sition requires the supreme court to establish a commission for
evaluating judicial performance and that the public be afforded
an opportunity for participation in the evaluation process.

“A vote for this proposition would eliminate the election of district
judges and provide for the nonpartisan selection of all district
judges. The supreme court would be required to establish a com-
mission for evaluating judicial performance with participation by
the public in the evaluation process.

"A vote against this proposition would continue in effect the current
law which provides for the election of district judges, except
where a nonpartisan selection of district judges has been
adopted.”

Sec. 3. This resolution, if approved by two-thirds of the members
elected (or appointed) and qualified to the Senate, and two-thirds of the
members elected (or appointed) and qualified to the House of Repre-
sentatives shall be entered on the journals, together with the yeas and
nays. The secretary of state shall cause this resolution to be published as
provided by law and shall cause the proposed amendment to be submitted
to the electors of the state at the general election in April in the year
2000 unless a special election is called at a sooner date by concurrent
resolution of the legislature, in which case it shall be submitted to the
electors of the state at the special election.
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John R. Todd

1559 Payne

Wichita, Kansas 67203
(316) 262-3681 office
(316) 264-6295 residence
e-mail: johntodd@fn.net

Date: March 20, 2000

To: Members of the SENATE JUDICIARY SUB COMMITTEE
Subject: SENATE BILL NO. 632

My name is John Todd. T live in Wichita, and am here to speak as a
private citizen who is interested in Municipal Court reform, and favor the passage of
Senate Bill No. 632. Tam not an attorney. I am a real estate broker by profession.

I héve been studying the Wichita Municipal Court as an interested citizen since
1977. As a frequent visitor to the Court I have witnessed the workings of the Court, and I
have had the opportunity to visit with citizens, many of whom, in my opinion been have
been victimized by the actions of the Court.

I would call your attention to two Wichita Eagle newspaper articles enclosed with
this testimony that describes how the Wichita Municipal Court has been incarcerating
their citizens in the Sedgwick County jail for collection of fines, reminiscent of the 17
Century English “debtor's prisons”. The articles question if citizens are receiving “due
process of law” as guaranteed by state statutes and the Constitution, and whether the
Municipal Court is more interested in collecting revenue than in dispensing justice? In
my opinion, the newspaper articles c/early explain the need for reform of the Wichita

Municipal Court.
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The primary problem inherent in the Wichita Municipal Court deals with the fact

that there is no separation of power between the Legislative (the City Council), the

Executive (the City Manager), and the Judiciary (the Judge) Branches of Government.
The City Council promulgates the Law. The City Council hires the City Manager who
hires the City Attorney to prosecute violators of the Law. Then, The Judge, who is hired
by the City Council, tries the Case. The paychecks of the City Manager, the City

Attorney, and the Judge are written by the City Council. The Municipal Court therefore

1S not independent!

The Municipal Court is not a Court of record. There is no stenographic record of
the Court proceedings. The Judge can therefore say or do anything he wishes with
imQuniQ!. I heard one Wichita Municipal Court Judge refer to his docket as the “cattle
call”. On another evening, a friend of mine was threatened with 5 years in prison by the
Judge if he didn’t follow the Judges wishes. The Municipal Court jurisdiction actually
allows a maximum sentence of one year in jail!

I have heard that California and at least one other western state has achieved
Municipal Court reform by bringing their Municipal Courts and Judges under the
supervision of their state Supreme Courts. The passage of Senate Bill No. 632 or the
expansion of Senate Concurrent Resolution No. 1642 to bring the Municipal Courts and
Municipal Judges under state Supreme Court supervision would certainly solve the
“separation of powers” problems discussed earlier. The removal of the Municipal
Courts and the money they generate from the Cities, would also end the ‘debtor’s
prisons”, and eliminate the corruption inherent when a Court is used as a “revenue

source”,



I'would recommend that the Legislature take a look at modifying the Home Rule
provisions of the Kansas Constitution in a manner so that Cities could not “opt”
themselves out of state statutes and the Constitution. Paragraph 16 of the Bill of Rights
in the Kansas Constitution says that: “No person shall be imprisoned for debt, except in
cases of fraud.” Cities should not be allowed to sidestep these important Constitutional
protections.

Court reform needs to start with the Municipal Courts and work it’s way up. The
slogan above the door of the Sedgwick County Court House a “free and independent
Court for a free and independent people” needs to have real meaning,

Thank you for allowing me to speak today. I would be glad to answer questions.

Sincerely,

John R. Todd
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October 30, 1997

Mr. John R. Todd s
John Todd & Associates
805 South Main, Suite 103
Wichita, Kansas 67213

Re: Kansas Citizens Justice Initiative

Dear Mr. Todd:

I read with interest your letter of
October 23, 1997 describing your concern over the
operations of municipal courts.

During the 1974 study of the organization of
Kansas courts, the Study Committee recommended that
municipal courts be brought into the state court
system. This would mean that judges and court
procedures would be under the supervision of the
Kansas Supreme Court, as are all other general
Jurisdiction and magistrate courts in the state of
Kansas. It would also mean that the proceeds of
filings and court costs would be removed from the
municipal coffers and pPlaced into the general
operations budget for the state court system. This
proposal was vigorously resisted by the large
municipalities at the time of the 1974
recommendations and it failed to become 1law. My
suspicion is that this source of revenue has become

eéven more important to certain first class cities
in the 1990’s.

I urge you, however, to approach the
Commission members when they meet in Wichita and
discuss this matter with them.

Thanks for your interest in our project.

Ve uly yours,

Johy' C. Tillotson
esident

JCT:mkv
cc: Ms. Jill Docking
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Srvennt of 2000
SENATE BILL No. 632
Bv Committee on Judiciary

2-11

AN ACT concerning courts; relating to authority of supreme court; mu-
nicipal courts; amending K.S.A. 12-4104 and 20-101 and repealing the
existing sections.

Be it enacted by the Legislatu re of the State of Kansas:

Section 1. K.S.A. 12-4104 is hereby amended to read as follows: 12-
4104. The municipal court ol each city shall have jurisdiction to hear and
determine cases involving violations of the ordinances of the city. Search
warrants shall not issue out of a municipal court,

Municipal courts and municipal judges shall be subject to the general
administrative authority by the supreme court as provided in K.S.A. 20-
LOL, and amendments thereto.

Sec. 2. K.S.A. 20-101 is hereby amended to read as follows: 20-101.
The supreme court shall be a court of record, and in addition to the
origmal jurisdiction conferred by the constitution, shall have such appel-
late jurisdiction as may be provided by law; and during the pendency of
any appeal, on such terms as may be just, may make an order suspending
further proceedings in any court below, until the decision of the supreme
conrt. As provided by section 1 of article 3 of the Kansas constitution, the
supreme court shall have general administrative authority over all courts
in this state, and the supreme court and each justice thereol shall have
such specific powers and duties in exercising satd such administrative
authority as may be prescribed by law. The supreme court shall have
general administ rative authority over all municipal courts in this state.
The chief justice shall be the spokesman for the supreme court and shall
exercise the court's general administrative authority over all courts of this
state. The chief justice shall have the responsibility for executing and
impk‘menting the administrative rules and policies of the supreme court,
including supervision of the personnel and financial affairs of the court
system, and delegate such of this responsibility and authority to personnel
in the state judicial department as may be necessary for the effective and
efficient administration of the court system.

sec. 3. K.S.A, 12-4104 and 20-101 are hereby repealed.

Sec. 4. This act shall take effect and be in force from and after its
publication in the statute hook.



