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MINUTES OF THE HOUSE COMMITTEE ON AGRICULTURE.

The meeting was called to order by Chairman Dan Johnson at 3:30 p.m. on March 12, 2001, in Room 423-§
of the Capitol.

All members were present.

Committee staff present: Raney Gilliland, Legislative Research Department
Gordon Self, Revisor of Statutes Office
Kay Scarlett, Committee Secretary

Conferees appearing before the committee:
Troy Schroeder, Department of Wildlife & Parks
Representative Melvin Minor
Ralph Arnold, Mayor, City of Larned  (written only)
Lee Borck, President, Ward Feed Yard, Larned
Richard Boeckman, Attorney, Great Bend  (written only)
Marian Mull, Larned
Ron Ashworth (no written testimony)
Alan Buster (no written testimony)
Marty Loving (no written testimony)
David Pope, Chief Engineer, Division of Water Resources, Kansas Department of Agriculture
Clint Riley, Attorney, Department of Wildlife & Parks

Others attending: See attached list

Troy Schroeder, Department of Wildlife & Parks, presented a draft of a Kansas Buffer Partnership for Clean
Water Program. He stated that buffers provide common sense, cost-effective conservation. By putting small
sensitive areas of the field in permanent vegetation, environmental benefits can be achieved over the entire
field and beyond, allowing most of the field to remain in production. These buffers will not only control
erosion and improve water quality associated with crop land runoff, wildlife habitat will also be improved.
He noted that although this project is still in the planning stages and the number of partners involved and the
level of funding are unknown, details of project coordination, hiring/training, job descriptions/duties, etc. will
be developed prior to May 1. He provided several brochures and an article from the Wichita Eagle.
(Attachment 1)

Hearing on HB 2561 - Imposing requirements prior to issuance of certain certificates of water
appropriation to federal or state governments.

Chairman Johnson opened the hearing on HB 2561. Raney Gilliland explained that HB 2561 would amend
the Kansas water appropriation act relating to certificates of appropriation issued to government entities for
diversion of water in amounts exceeding 15,000 acre feet after January 1, 2000.

Representative Melvin Minor outlined the requirements for issuance of a certificate of a water right in excess
of 15,000 acre feet to a state or federal agency as set forth in HB 2561: 1) The Chief Engineer would be
required to publish in the Kansas Register the information used to make the determination; 2) Water right
holders within the affected area would be given 120 days from date of publication to challenge the findings;
3) If challenged, a hearing before a hearing officer would be required, and may be appealed to the district
court; and 4) The law would be retroactive to include all certificates issued on or after January 1, 2000.
(Attachment 2)

Representative Minor read testimony submitted by Ralph Arnold, Mayor, City of Larned, on behalf of the
Larned City Council in support of HB 2561. The City of Larned believes the Cheyenne Bottoms water right
certification could cause a significant curtailment of water usage when flow in the Arkansas River cannot
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support the diversion to Cheyenne Bottoms. It is felt that the future economic impact to the City of Larned
could be substantial as growth would be limited by the loss of water supply and by the inability to replace the
water supply due to cost or availability. (Attachment 3)

Lee Borck, President, Ward Feed Yard at Larned, a commercial cattle feeding operation with extensive
irrigated farming interests, spoke in support of HB 2561. He believes a public hearing should be held
concerning the Cheyenne Bottoms water right certification to assure the public that a transfer of water rights
of this magnitude between state agencies is held to the same standards as private water users. (Attachment4)

Richard Boeckman, an attorney from Great Bend representing a group of water users in Barton and Pawnee
Counties concerned about the certification permit held by Kansas Department of Wildlife & Parks to divert
water from the Arkansas River into the Cheyenne Bottoms, submitted written testimony in support of HB
2561. (Attachment 5)

Marian Mull, an irrigation user from Larned, testified in support of HB 2561. (Attachment 6)

Ron Ashworth, Alan Buster, and Marty Loving, irrigation users from Pawnee County, appeared in support
of HB 2561.

David Pope, Chief Engineer, Division of Water Resources, Kansas Department of Agriculture, appeared in
opposition to HB 2561. He explained the process to receive a permit to appropriate water for beneficial use
and, ultimately, a certificate of appropriation. Specifically, he reviewed the water right and process used to
certify the diversion of water from the Arkansas River to the Cheyenne Bottoms wetlands. He expressed
concern that this bill would require that the Cheyenne Bottoms certificate be reviewed through an after-the-
fact public hearing process, stating that once water is diverted under an appropriation right, it becomes a real
property. He questioned whether it would be good policy to set a precedence that one type of water right can
be subjected to a different type of process. In addition to the impact on the Kansas Department of Wildlife
and Parks water right at Cheyenne Bottoms, he explained that this bill would apparently impose these
requirements on any government entity that had a water right of this size, examples would be public water
supplies operated by cities or water districts, large irrigation districts, and any other public entity that would
operate a large water management project in the future. (Attachment 7)

Clint Riley, Attorney, Department of Wildlife & Parks, testified in opposition to HB 2561 as it would impact
only one certificate of appropriation, and would impact that certificate retroactively. The certificate of
appropriation to Kansas Department of Wildlife & Parks for the diversion of water from the Arkansas River
for use at Cheyenne Bottoms Wildlife Area was issued in August 2000. He explained that the original
application for this water right had been filed in 1954, the perfection period closed in 1967, but the certificate
of appropriation had not been issued. He questioned the wisdom and precedent of applying retroactive
procedures to select water rights. (Attachment 8)

As there were no other conferees, the Chairman closed the hearing on HB 2561.

Discussion and action on HB 2468 - Enacting the land stewardship and productivity act.

Chairman Johnson opened discussion on HB 2468 and asked Raney Gilliland to review the bill that would
rewrite and update Kansas noxious weed law.

Gordon Self, Revisor of Statutes, explained proposed technical and clarifying amendments to HB 2468.
(Attachment 9) Representative Freeborn moved to adopt the amendments contained in the balloon.
Seconded by Representative Schwartz., the motion carried.

Representative Dahl moved to amend HB 2468 to require that the same financial incentive apply whether the
responsible party purchases chemicals from the county noxious weed department or a registered Kansas
pesticide dealer as proposed in the amendment by the Kansas Agricultural Alliance. (Attachment 10) The
motion was seconded by Representative Feuerborn. After much discussion, the motion carried.
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Noting numerous concerns with the bill, the Chairman appointed a subcommitteec on HB 2468 consisting of
Representative Dan Johnson, Chairman; Representative Don Dahl; and Representative Bruce Larkin.

The meeting adjourned at 6:20 p.m. The next meeting is scheduled for March 14, 2001.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
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DRAFT

KANSAS BUFFER PARTNERSHIP FOR CLEAN WATER

INTRODUCTION

Water quality is a major environmental concern for Kansas and the rest of the nation.
Cropland runoff (Non-Point Source) is of particular importance in Kansas because of the
large amount of cropland present. Fortunately there are tools available to control erosion
and improve water quality associated with cropland runoff. These tools as described in
the Core-4 promotion are residue management, fertilizer management, pesticide
management and the use of conservation buffers. Perhaps the best news is the use of
these tools can lead to increased profitability as well as provide environmental benefits.

CONSERVATION BUFFERS

Buffers provide common sense, cost-effective conservation. By putting small sensitive
areas of the field in permanent vegetation, environmental benefits can be achieved over
the entire field and beyond, and allowing most of the field to remain in production.
Buffer practices include filter strips, riparian buffers, contour grass strips, waterways,
crosswind trap strips and windbreaks. The buffer practices listed above qualify for the
Continuous CRP (CCRP) signup. All but contour grass strips and cross wind trap strips
qualify for bonuses through September of 2002, which include a 20% increase in annual
rental rate, $100 - $150 per acre for signup and an effective 90% practice establishment
cost-share rate. This is an attractive economic incentive for landowners. As the name
implies, signup is open all year long and there is no national competition for acceptance.

NEED

In spite of the apparent economic and obvious environmental benefits, enrollment in the
CCRP has been less than expected nationwide. Even in Kansas where state financial
incentives were provided in certain target areas, enrollment was only moderate. Kansas
has enrolled 26,000 acres of CCRP buffers through December 15, 2000, while another
Midwest state, lowa, has enrolled over 200,000 acres in the program. The difference is
apparently that the program was more aggressively promoted in Iowa. With the growing
water quality concerns, Kansas could benefit from a greatly expanded CCRP/Buffer
program. Wildlife habitat, especially for upland bird edge species such as pheasant and
quail, would also be improved by buffers. This may be a major step in reducing the
declining trend of these species that has occurred in the past 20 years because of habitat

changes. 5
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PROPOSAL
A buffer promotion program similar to the successful Iowa effort could greatly increase

buffer enrollment in Kansas. This plan would develop public private partnerships to fund
temporary employees in the County Conservation District Offices. These employees
should be supervised by the District. This work force would attempt to increase
enrollment in buffer practices through program promotion and increased contact with
producers. These employees would assist the NRCS DC in identifying areas of practice
need, make producer contact to sell the practices and provide assistance with practice
planning and layout as needed. It is assumed that these employees would be an asset to
NRCS because of their staff shortage and growing workload. Some assurance should be
made that buffer practices would be completed with cover best suited to wildlife.

PROJECT LOCATION -
Areas with greatést need should be identified to receive benefit from this project.

Possibilities include the Governor’s Water Quality Initiative Area, basins identified as not
meeting water quality standards by TMDL’s, KDWP Pheasant Initiative and

Quail Initiative counties. Within these areas, counties should be able to volunteer to
participate in the program. The number of employees will be dependent upon the
funding available. A ranking system will be employed to achieve county selection.

FUNDING
A total of $500,000 will be needed to fund 50 temporary employees. They will work

about half time (less than 999 hr per year). The preferred work schedule will be 2-3 days
per week throughout the year. This will achieve continuity and assure employees are
available to follow through with plans that are started. Schedules should be flexible to
allow farmers to fill these positions.

Note: This project is still in the planning stage. The number of partners involved and the
level of funding is unknown, but KDWP and SCC commitments to date will fund 14-20
counties. The details of project coordination, hiring/training, job descriptions/duties, etc.
will be developed prior to May 1. The partners involved will be participating in this
process. Your suggestions are welcome.

Troy Schroeder, KDWP
Jamuary 2001
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Kansas farm country is laced with thousands of miles of farmfield terraces. A new government program will pay farmers to
convert them to wildlife habitat, which will also benefit their crop production.

TERRACE TRAFFIC

B Greg Andersen’s grassing
terraces in Gove County are a4
hotbed for wildlife, and now
there’s a program to encourage
others to plant similar terraces.

BY MICHAH. PEARCE
The Wichita Eagle

ansas farm fields are laced with
miles of terraces, stunted miin-
made ridges snaking along con-
tour edges to catch silt and stop
wind.

Mundane to the eye, mast resemble ter-
races in the next field, the next county and
the next state.

Then there are the terraces on Greg
Andersen's field.

Rather that short winter wheat or
chopped milo stubble, his terraces arc
capped with chest-high native grasses.

During the summer, the flaxen-colored
terraces are accented with masses ol yel-
low sunflowers.

All year, the woolly terraces teem with
wildlife.

Ranging from golf ball-sized fuzzy
chicks to long-tailed roosters, pheasants
are more numerous in Andersen’s ficld
than most in Gove County.

Prairie songbirds can be too numerous
to identify.

For a magical few fall weeks, the wer
races are dotted with apncotolored
Monarch burertlics.

By planting the terraces of one field to natural grass, Greg and Mary Andersen
enjoy mare wildlife than ever without losing farming income.

Mule deer commonly flush from the
grass and bound across crops as lush as
any around.

Tharks to a recent USDA ruling, such
grass-terraced fields could become com-
mon in Kansas.

Grassing terraces was onginally part of
the contnuous sign-up portion of the
Conservanon Reserve Program that was
intreduced five years ago.

Unlike the tradinonal CRP fields. the

continuous sign-up program was designed
to take only small parcels of land out of
production.

Naove grasses had to be planted to com-
bat wind and water erosion.

Paying landowners to add such grasses
to terraces was seen as a benefit by farm-
ers and nature lovers.

But USDA ruled it wasn't allowed since
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USDA about-face

gives ihese soil savers new life.

m By Randy Rodgers
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reg Andersen used to bag
his limit of pheasants just
walking around his Gove
County farm. Pheasants
were so commeon that he never par-
ticipated in a formal hunt. Those days
are in the past, but Andersen is doing
what he can to bring them back.

Greg and his wife, Mary, concerned
that their two children would never
enjoy wildlife the way Greg did when
he was younger, sought to improve the
wildlife habitat on their 3,200-acre
farm. They decided, with the help of
the Kansas Department of Wildlife to
grass terraces on one field adjacent to
their house.

“The KDWP had been waiting for
someone interested in doing some-
thing like this,” Greg recalls. “They
came up with several blends of grasses
and we began thinking about all the
advantages of grassed terraces.”

The Andersens planted a mix of
grass and forb seed into 14 acres of ter-
raced milo stalks on a 180-acre field
in February 1997.

At that time, the USDA was devel-
oping a new initiative to encourage
farmers to install grass strips in their
fields. The new Continuous Signup of
the Conservation Reserve Program,
announced in fall 1996, was consid-
ered by many Kansas conservationists
to be the best multiple benefit program
ever offered through the USDA. What
the Andersens were doing appeared to
be a perfect fit for the new
Continuous Signup Conser-
vation Practice 15A, better
known as Contour Buffer
Strips.

The conservation practices
offered through the Continu-
ous Signup of CRP provide
so many benefits that USDA
encouraged farmers to sign up
for them throughout the year.
Most of the practices involve
placing strips of permanent
vegetation, usually grasses, in

Greg and Mary Andersen, Oakley,
like the wildlife and erosion control
benefits that come with grassed
terraces. The Andersens planted
14 acres of terraces to a grass/forb
mix in 1997. Since then, the
pheasant population has increased
about tenfold.

strategic places in or around crop fields
to control erosion. Unlike the regular
CRP erosion would be controlled while
leaving most of the field in production.
Eligible practices include placing grass
strips along streams to filter silt and
chemicals from runoff or east-west grass
strips to prevent wind erosion.

NO BIDDING REQUIRED

One of the most attractive features of
Continuous Signup is that it doesn’t
require a bidding process or the envi-
ronmental ‘points’ used under the regu-
lar CRP All croplands are eligible for
appropriate Continuous Signup prac-
tices, not just highly-erodible land.
Acceptance for applicable practices is
a virtual certainty. Annual USDA pay-
ments for such practices are based on
soil type and county averages for CR P
rental rates. Some practices even come
with a 20% bonus over the normal rate.

Kansas conservationists are excited
about the prospect of installing Contour
Grass Strips on terraces. This combina-
tion seems natural, since grassing terraces
not only stabilizes the terrace and pre-
vents it from washing, but also provides
wind erosion protection and numerous
crop production benefits.

Despite numerous benefits, the na-
tional FSA office disallowed establish-
ment of contour grass strips on terraces
in March 1999. The FSA contended
that grassing terraces would not reduce
erosion or control runoff and that it

was a doubling up of conservation
practices on the same field.

Local and national conservation
organizations disputed the FSA ruling,
pointing out the multiple benefits of
grassing terraces, including clear-cut
erosion-reduction and runoff-control
benefits. Letters and calls from farm-
ers, and Conservation Districts fur-
nished ample grassroots evidence that
grassing terraces provides significant
practical erosion control.

Ultimately Sen. Pat Roberts gained
Senate Agriculture Committee ap-
proval for attaching an amendment to
the recent Ag Appropriations Bill that
reversed the FSA’ ruling. That bill,
with the amendment attached, was
passed by the Senate and the House,
and was signed into law by the Presi-
dent in late October.

FEW AFFECTED BY REDUCTIONS

As a concession to Washington-based
USDA officials, the amendment pro-
vides that CRP rental payments for
grassed terraces are reduced by the
depreciated amount of any federal cost-
share that remains from terrace con-
struction. Revised rules have not, as of
this writing, been issued from USDA.
However, Kansas conservationists ex-
pect few terrace systems will be af-
fected by the rental payment reduction
since most were built more than 10
years ago. Many others were not fed-
erally cost-shared. When final rules are




GRASSED

TERRACES

issued from USDA, NRCS District
Conservationists will again be able to
plan and sign up grassed terrace sys-
tems into the Continuous Signup of
CRP

Andersen never did sign up his
grassed terraces into CRP. He win-
ters cattle on the south half of that
field. While the Continuous Signup
permits up to two months of partial
grazing, he wanted control of the
terraces in case he decided to graze
the entire field.

“Besides, my terraces are already
planted. If I can get others interested
in grassed terraces, maybe the money
(USDA) would have given me can
be given to someone else,” he says.

ENVIRONMENTAL BENEFITS

Greg appreciates the snow control he’s
getting. When a blizzard hit in Octo-
ber 1997, the Andersens had little sig-
nificant drifting, and the livestock
didn’t deal with as much snow, thanks
to the grassed terraces. The terraces
should be more effective in the event
of another blizzard, now that the grasses

are fully developed. What’s more, the
snow is distributed throughout the
field, providing valuable moisture.

“There’s a miniature windbreak
on those terraces,” he says.“The grass
really stops the snow.The moisture I
get from them is tremendous.” The
grass keeps hot winds from blowing
across the field, and it holds the dirt
on the terraces, he adds.

Mary likes the Maximillian sun-
flowers, which produce a spectacu-
lar plume of yellow flowers in
mid-September.The sunflowers pro-
vide an attractive refueling stop for
Monarch butterflies migrating to
Mexico.
Maximillian sunflower seed was in-
cluded in the Andersen’s grassed-ter-
race seed mix.

The Andersens’ children, Casey and
Linley, are also advocates of grassed ter-
races. Fourteen-year-old Casey used
the benefits provided by grassing ter-
races as a subject for his seventh-grade
science project. The terraces have
added about 10 miles of habitat ‘edge’
to the area around the farmstead. Greg

wintering areas in

estimates the number of pheasants
have increased tenfold.

“We're seeing prairie chickens
and quail on the terraces, too,” he
adds. “It’s nice to have them walk-
ing around the yard.”

Although some farmers have ex-
pressed fears that grass strips might
become a haven for grasshoppers,
Greg hasn’t found that to be the case.
In fact, studies in Europe and in the
United States have shown that grass
strips increase beneficial insects,
which help control crop pests.

Now that grassing terraces is part
of the Continuous Signup for CRP,
with accompanying annual rental
payments, conservationists expect
many Kansas farmers to take advan-
tage of terraces. If they’re anything
like Greg and Mary Andersen, once
they try grassed terraces, it’s a good
bet they’ll like them.

—Rodgers is a wildlife biologist for
Kansas Dept. of Wildlife and Parks Re-
gion 1 Office, Hays.
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(9) EXCELLENT WILDLIFE
.. HABITAT:

Grassed terraces provide good escape cover and
will increase habitat “edge” tremendously. This edge
is particularly valuable for edge-loving species like
quail and pheasants. A seeding mixture that includes
switchgrass, little bluestem, and broad-leaved plants

like alfalfa and maximillian sunflower is best suited
to providing wildlife habitat on terraces.

) EASY TO FARM : A

If you’re already farming on the contour, farming
along grassed terraces should fit right into your oper-
ation. Width of the grass strip can be varied, within
the 60-foot maximum, to minimize point rows.
Depending on the pattern of the terraces, grass strips
may be designed to create a parallel cropping system
that would minimize double application of seed, fer-
tilizer, and pesticides. If grassing certain terraces
might interfere with an efficient farming pattern,
those terraces need not be grassed, so long as the ter-
races are well maintained. Whatever your terrace pat-
1 ou can easily grass those terraces that typically

separate different crops in your rotation.

Grassing terraces can help you avoid the difficulty
of maneuvering large implements over terraces. Have
you ever run your combine header in the dirt while
cutting terraces? Grass them and forget it.

What about chemical drift? The native warm-sea-
son grasses most useful for grassing terraces can tol-
erate modest herbicide exposure and be just fine.
Spraying grass strips with herbicides or insecticides
isn’t recommended, but done carefully, usually isn’t a
serious concern.

B ezl et

®No matter what your crop rotation,
GRASSED TERRACES (CP15B) and
other practices available through the
Continuous Sign-up of the Conservation
Reserve Program can turn your farm into
a model of soil, water, and wildlife conser-
vatlon while i unprovmg your bottom lme.

®If you have unterraced sloping land,
there’s a practice for you too. CONTOUR
GRASS STRIPS (CP15A) will provide
many of these same benefits.

®Do you farm level land with a potential
for wind erosion? CROSS WIND TRAP
STRIPS (CP24) are just what you’re look-
ing for.

For More Information
Contact Your Local Offices of the

Natural Resource_s
Conservation Service

and the

Farm Service Agency

The U.S. Department of Agriculture (USDA) prohibits discrimination in all its pro-
grams and activities on the basis of race, color, national arigin, sex, religion, age,
disability. palitical beliefs, sexual arientation, or marital or family slatus. (Nul all pro-
hibited bases apply to all programs.) Persons with disabilities who require alterna-
tive means for communication of program information (Braille, large print, audiotape,
etc.) should contact USDA's TARGET Center at (202) 720-2600 (voice and TDD).

To file a complaint of discrimination, write USDA, Director, Office of Civil Rights,
Room 326W, Whitten Building, 1400 Independence Avenue, SW, Washington, DC
20250-9410, or call (202) 720-5964 (voice and TDD). USDA is an equal opportunity
provider and employer, 01/01
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GOOD REASONS

GRASS YOUR
TERRACES

An outstanding opportunity to enhance
your farm conservation and profitability is
available through the Continuous Signup of
the Conservation Reserve Program.
Farmers can receive annual payments for
establishing grass strips up to 60 feet wide
on terraces. Grassed Terraces also offer ben-
efits that can enhance crop production,
increase efficiency, and improve soil, water,
and wildlife conservation. Here are 10 ways
Grassed Terraces can benefit your farm.

== NRC>

Natural Resourcas Conservation Service

2KSTATE SCC s

Research and Extension m Aﬂncﬁrmm
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(1) EROSION CONTROL /
- WATER QUALITY PR s

The sod-forming roots of native grasses will stabi-
lize the terrace structure and protect it from being
washed out during heavy downpours. Sediment,
nutrients, and pesticides in runoff are reduced and
gully development is prevented. Establishment of
stiff-stemmed grasses, such as switchgrass and little
bluestem, on the terrace ridge creates a windbreak

' -lows the wind and prevents it from stealing
pi..ious topsoil.

(2) SNOW MANAGEMENT:A

Because grassed terraces slow the wind at ground
level, they keep snow on the field where it can benefit
your crops. Trapped snow can substantially improve
subsequent yields since the moisture from snow is
very efficiently stored in the soil. High winds easily
blow snow off unprotected green wheat and even off
fields where moderate crop residue is present.

- *d terraces will capture and distribute this snow
{ r fields and, at the same time, reduge drifting
omw roads and into livestock pens and farmsteads.

. ARTHROPODS:

(3) CrROP SHELTERING-“

Persistent winds on the Great Plains increase evap-
oration from the soil and steal moisture directly from
your crops. By slowing air turbulence, grassed ter-
races reduce this moisture loss, allowing your crops
downwind to put conserved moisture into additional
growth. This gives young plants a better chance to
develop deep roots and tap additional water. Grassed
terraces can also reduce physical damage to young
crops caused by wind-borne soil particles or the wind
itself. Benefits from crop sheltering, snow catchment,
and control of wind erosion are greatest where
grass strips are generally perpendicular to
prevailing wind directions.

¥

.(4) BENEFICIAL

Studies have shown that many benefi-
cial insects and other predatory arthro-
pods need permanent cover, especially
grasses, for optimum populations. By
grassing your terraces, you can provide
places where these species, particularly
predatory beetles and spiders, can sur-
vive. This allows them to spread into
cropped areas quicker and in greater num-
bers in spring. These beneficial species are
most important in controlling aphids and moth
larvae. Grasshoppers have not proven to be a
problem where native grasses have been planted for
CRP.

Grassed Terrace
Snow Catchment

.

‘ 10 X
Sheltered Area

Bare Terrace

Wind_»—

— e — — ——
ST EETATT AT S TT1

Grassed Terrace

—
] (AR RRERIEEEXEETS
b 10 X 7

(5) STOP REBUILDING TERR

The sod-forming roots of native grasses will bind
the terrace ridge tightly and. in most cases, ensure
that it won’t wash out or erode away. Since you won’t
need to rebuild terraces. you save fuel and time, and
reduce equipment wear. By increasing organic matter
and trapping wind-borne soil particles. grassed ter-
races may increase slightly in height over time.

Ll E = L
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(6) TERRACE RIDGES D
. PRODUCE THE BES -
Since terrace ridges are more exposed to the wind,
and rains tend to run off them, crops on terrace ridges
often yield less than other parts of the field. This is
especially evident in drier years or in regions with low
annual precipitation. Some terrace ridges are composed
mostly of subsoils that are also less productive. These

factors make terrace ridges ideal sites for grass, since
farming them may be less profitable.

- (7) INCREASED YIELDS /
. IMPROVED PROFITA

Research has shown that the above benefits, espe-
cially snow catchment and crop sheltering, can mod-
estly increase yields in adjacent crops. This alone
helps compensate for somewhat less acreage being
farmed. When you factor in federal rental payments
and the fuel and input savings resulting from a well-
designed grassed-terrace system, this commitment to
conservation has potential to improve the profitability
of your farming operation.

(8) EASY ELIGIBILITY/ A
STABLE INCOME:

Because the conservation benefits of grassing terraces
are so outstanding, USDA will accept most terraces for
this practice regardless of soil type. Unlike regular CRP,
you can apply for Grassed Terraces or other Continuous
Sign-up practices anytime with no competitive bidding.
Annual payments are based on prevailing rental rates
for your area and the soil type. Terraces are eligible for
Conservation Practice 15B if they are...

@ siill functional. Non-functional terraces must be
repaired at the applicants expense.

@ no longer under practice lifespan. Federal or state
cost-shared terraces established for 10 years or
more are generally eligible for CP15B.

@ not already grassed.

Cropped areas between terraces must be wider than
the grass strips. Limited grazing of grassed terraces
incidental to gleaning crop residue must be approved by
the Farm Service Agency County Committee with a
25% payment reduction for the CRP acres affected.
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PURPOSES FOR HB 2561 ARE AS FOLLOWS:

1)

2)

3)

4)

Prior to issuance of a certificate of a water right in an amount in excess of 15,000 acre feet
to a state or federal agency, the chief engineer shall publish in the Kansas Register the
information used to make determinations under K.S.A. 82a 711-714.

Junior and senior water right holders within the affected area shall be given 120 days from
the date of publication of the information in 1 to challenge the findings.

If the junior and senior water right holders seek to challenge the proposed certificate, they
shall be given a hearing before a hearing officer - like other reviews of orders of the chief
engineer - and may appeal to district court.

This law shall be retroactive to include all certificates issued on or before January 1, 2000.
In short, certificates issued on or after this date that meet the requirements of Number 1 may
be reviewed and challenged by junior and senior water right holders before the hearing
officer and district court.

House Agriculture Committee
March 12, 2001
Attachment 2
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MAR-12-2601 ©9:@2 CITY OF LARNED, LARNED,KS

CITY OF LARNED

P.0. BOX70 e 417 BROADWAY o LARNED, KANSAS 67550
(316) 285-8500 * FAX (316) 285-8544
""Cities Are What Peopla Make Them"’

March 12, 2001

The Honorable Melvin Minor
State Capitol, Room.273-W
Topeka, KS 66601 -

RE: HB2561 - Cheyenne Bottoms Water Right Certification
Dear Representative Minag 3 ' -

On behalf of the Larmed City Council and the citizens of the City of Larned, | am
writing 1o communicate our suppoit of HB 2561 which concerns the Cheyenne
Bottoms Water Right certification. Please enter the following as testimony during
the hearing on this bill:"-

As you and Senaicr‘Lar*ry Salmans know, this issue is the City’s number one
legislative priority. due to the known and unknown negative impact this certification
will have on our area if it is allowed to stand.

The Cheyenne Bottoms water right certification will cause a significant curtailment
of water usage when flowin the Arkansas River cannot support the diversion to
Cheyennae Bottoms. The.future economic impact could be substantial as growth is
limited by the loss of water supply and by the inability to replace the water supply
due to cost or availability.

In addition, the financial impact ta Larmned's public water utility is twofold. One, the
current water appropriations have been bought and paid for through the last 40
years of development, and the Cheyenne Bottoms water right certification
represents a very real loss of existing assets.

Second, the cost of securing replacement water supply will be at a premium given
the fact that the groundwater management district in which Larned is located does
not permit new wells. Only existing, precious, and expensive water rights are
available to replace this loss.

The City of Lamed accepts and supports the current policies and procedures for
water right certification, and would not be participating in this challenge of the
Cheyenne Bottoms water right certification if it was not for the fact that this
certification is so far outside these policies and procedures as to constitute at the

VISIT Fort Larned National Historic Site & The Santa Fe Trail Center

House Agriculture Committee

MAR-12-01 MON 1:05°PM 63 March 12, 2001
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worse, an unlawful usurpation of administrative power, and at the least a breach in
public trust in which a governmental agency was given unfair preference to the
disadvantage of water users in our area. Clearly, the history of how the Cheyenne
Bottoms water rights were perfected and certified did not conform to Kansas State
law and regulations and policy.

Is the State legislature the appropriate forum to challenge this certification? At this
point in the process, it is the only forum which can offer a fair hearing and remedy to
this matter.

Again, on behalf of ihe Larned City Council and the citizens of Larned, Kansas, |

thank you for intrcdijcing this bill and sharing our concerns with your fellow
legislators. -

Sincerely,

RalphC. Amold
Mayor

MAR-12-28P1 ©9:@3 CITY OF LARNED, LARNED,KS P.B3
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Presentation —

RE: House Bill #2561

Mr. Chairman, Members of the Committee:

My name is Lee Borck, ] am President of Ward Feed Yard in Lamed, Kansas which is a commercial cattle
feeding operation with extensive irrigated farming interest. I am here today to speak in support of House Bill

#2561.

My interest in this bill rises from the approval of DWR permit number 2427 approved in August of 2000
certifying 18,135 ac. feet of surface water rights to Kansas Wildlife and Parks. This water is to be drawn

from the Dundee drop structure located near Great Bend.

House Bill #2561 is not seeking to overturn the actions of DWR only asking that they be required to hold |
public hearings, which were never a part of this approval, so that the public may be assured that a transfer of
water rights of this magnitude, between state agencies is held to the same standards as a private water user
would. The bill may be summarized by the following points:
1. Prior to issuance of a certificate of a water right in an amount in excess of 15,000
acre feet to a state or federal agency, the chief engineer shall publish in the Kansas
Register the information used to make determinations under K.S.A. 82a 711 ;7 14.
2. Junior and senior water right holders within the affected area shall be given 120 days
from the date of publication of the information in 1 to challenge the ﬁ::dings.
3. Ifthe junior and senior water right holders seek to challenge the proposed certificate,

they shall be given a hearing before a hearing officer — like other reviews of orders

of the chief engineer ~ and may appeal to district court. House Agriculture Committee
March 12, 2001
Attachment 4



4. This law shall be retroactive to include all certificates issued on or before January 1, 2008.
In short, certificates issued on or after this date that meet the requirements of Number 1
may be reviewed and challenged by junior and senior water right holders before the

hearing officer and district court.

If permit #2427 is allowed to stand it becomes senior to the majority of the waler rights located both up and
down stream from the drop point and would impair the ability of those users to implement their water
permits. I have several of those permits which Ward Feed Yard has utilized for over 35 years. In addition I
have water rights which would be senior to #2427 and [ have a deep concem that they may also be impaired
if this right is utilized. The area this right covers has been under a new development moratorium for water

rights for the last several years. This in itself would indicate a lack of available water in the area.

Common sense sometimes takes a back seat in legal proceeding, but in this case, one would have to question
why a permit that was applied for April 9, 1954 could not be approved until the 15" of August 2000, This is

not a standard which would be applied to any individual water user.

In the interest of time I will not present the irregularities that have surfaced in this approval. You may
'réview those in the written testimony of Richard Boeckman of Great Bend. I will only say that I would urge
you to look favorably on #2561, which seeks only to have an open hearing of this approval so the facts
regarding it may be discussed and also establish a process of appeal for t]lt;)se who may feel it was not in
order. The alternative is letting an agericy order stand which benefits another state age\n‘cy with out benefit of

review from anyone else.

Thank you for your time.
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PRESENTATION RE: DUNDEE MATTER

Mr. Chairman, Members of the Committee:

| am Richard Boeckman. | am an attorney in private practice in Great Bend. Part
of my practice involves representing clients concerning water rights’ issues. Among my
present clients are a group of water users in Barton and Pawnee Counties who are
concerned about the certification of Permit No. 2427. Permit No. 2427 is a surface permit
held by Kansas Department of Wildlife & Parks. That surface permit enables Wildlife &
Parks to divert water from the Arkansas River from a dam at Dundee through a ditch, into
the Wet Walnut Creek, and then into another ditch where the water finally ends up in the
Cheyenne Bottoms. Wildlife & Parks also has a surface permit on the Wet Walnut Creek.
The water from the Wet Walnut and the Arkansas River mingle, and Wildlife & Parks does
not have an ability to distinguish Wet Walnut water from Arkansas River water as the water
flows into the Cheyenne Bottoms.

Although Wildlife & Parks filed an application to appropriate water in 1954, in early
2000 the permit still had not been certified. Inthe Spring of 2000 some of my clients began
to hear rumors that the certification would occur. These clients knew the history of the
IGUCA water hearings on the Walnut Creek in which the water users in Walnut Valley were
restricted, in some cases significantly, in their use of water in an attempt to increase stream
flow in the Walnut Creek, thereby providing more water to the Cheyenne Bottoms.
Likewise, they have seen what has occurred on the Rattlesnake Creek. The Rattleshake
flows into the Quivira Wildlife Refuge, and water users in the Rattlesnake Creek area are
concerned that their water usage will be curtailed so as to increase stream flow in the

Rattlesnake. Since Wildlife & Parks’ application was for 30,000 acre-feet of water,

House Agriculture Committee
March 12, 2001
Attachment 5



certification in that amount, if the certification was enforced, could lead to disastrous results
to the water users upstream from the Dundee structure.

To assist my clients | started doing some research concerning the certification of
Permit No. 2427. | filed an open records’ request with the chief engineer, Division of Water
Resources. That request resulted in my obtaining from Division of Water Resources the
file for Permit No. 2427. That file shows that Wildlife & Parks made an application for
30,000 acre-feet on April 8, 1954. DWR filed an approval of the application on July 7,
1954, and Wildlife & Parks was given until December 31, 1958, to perfect its permit.
Thereafter, there were several requests filed by Wildlife & Parks to extend the time to
certify, and the time to certify was extended through December 31, 1962. The materials
| received in response to the open records’ request indicated no further extension
requested and no further extension granted.

The bulk of the file contains various water-use reports. Of interest is an
October 21, 1980, letter written by the then area game manager of the Cheyenne
Bottoms, Stan Wood. For the convenience of the committee I'm attaching a copy of that
letter as Exhibit 1. Wildlife & Parks admits the Arkansas River diversion channel flow
meter malfunctions many times, resulting in erroneous readings. There is no accurate
study to determine the water loss between the Arkansas River dam and the drop structure,
the drop structure being located where the water enters the Cheyenne Bottoms. Mr.
Wood's letter contains a table showing supposed diversion of water. Comparing the
statements made in that letter with actual water-use reports is of great interest. Attached
as Exhibit 2 is a comparison of Mr. Wood's figures in his table to actual water usage
reports as derived from a review of DWR's file. As the members of the committee may

53



know, water users are supposed to submit water reports annually, and the failure to do so
can result in the chief engineer instituting abandonment proceedings against the water
user. The actual water-use reports contained in the open records’ file show that Wildlife
& Parks did not submit water-use reports for many years, particularly years 1964 through
1969.

The fact that water-use reports were not submitted in those years is extremely
important because Division of Water Resources is using 1966 as the year of record. At
a meeting in Larned last November, Mr. Hunsinger from DWR made a presentation which
one of my clients videotaped. I've had a chance to review the videotape several times.
Hingy summarized, Mr. Hunsinger stated that 1966 was the year of record and the
perfection period was 1957 to 1967. Attached as Exhibit 3 is a handout provided by Mr.
Hunsinger at Larned so indicating. It appears from the testimony of Mr. Hunsinger that
DWR looked at water reported at the drop structure, then attempted to distinguish between
Wet Walnut water and Arkansas River water, and then through some process arrived at
the fig ure of 18,135 acre-feet. This was all done in the absence of water-use reports from
the Kansas Division of Wildlife & Parks.

| represent the occasional small water user who runs afoul of DWR. I'm presently
representing a small farmer from Ensign who bought two irrigated circles on the Arkansas
River west of Dodge City. Unfortunately, his predecessor in interest had not done a very
good job in filing his water-use reports, and the chief engineer initiated abandonment
proceedings against my client. Thereafter, the chief engineer dropped the abandonment
proceedings but then certified my client’s water usage at 3.2 acre-feet, which is essentially
meaningless for a center pivot irrigation system. On behalf of my client | filed a petition for
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judicial review, and | found the response of the chief engineer to be of great interest when
| thought about the situation occurring with Permit No. 2427. The chief engineer’s brief is
a matter of record in Ford County Case No. 00-C-246. The chief engineer’s brief reads in
part as follows:

In the case of the application in the matter at hand, the petitioner failed to

fulfill his statutory obligations at many junctures in the 22-year period

involved. He failed to make beneficial use of the quantity of water that he

applied for within a reasonable amount of time to perfect the water right. The
perfection of the appropriation is to be limited by the chief engineer, pursuant

to K.S.A. 82a-713, which requires a “reasonable period of time” and

“expeditious procedure” by the appropriators in completing the process. The

period of time deemed reasonable by the chief engineer to perfect a water

right was established to be not less than four years, and upon a showing of

good cause by the applicant, an extension of time may be granted, but shall

not exceed ten years from the date of the application approval (Chief

Engineer Policy Memo dated May 16, 1983. Administrative Policy Memo No.

89-9.). The only exception is upon a showing of extenuating circumstances,

the burden of proof which is upon the applicant.

The chief engineer certified Permit No. 2427 in August, 2000. This is 46 years after
the application was made and 38 years after the last extension was granted. The chief
engineer utilizes as the year of record a year in which no water-use reports are made.

To the casual observer it certainly appears that there is a double standard at work
here. Fora smallirrigator in western Kansas the rules are interpreted strictly and enforced
rigidly, but for Wildlife & Parks the chief engineer has gone to what | would call heroic
efforts to arrive at a certification figure for Permit No. 2427. | say heroic efforts because
it appears there are no accurate records to support the certification, and there are certainly
no water-use reports to support the certification. Mr. Hunsinger admitted to me in Larned

that there are no water-use report records submitted by Wildlife & Parks for 1966.

Admittedly, 18,135 acre-feet is less than 30,000 acre-feet. However, given that
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most irrigation wells are for approximately 150-acre feet, 18,135 acre-feet of water still
amounts to approximately 120 irrigation wells. My clients, and any other water users who
are presently not clients, have expressed concern to me that if the certification for Permit
No. 2427 is allowed to stand, they risk substantial curtailment of their water rights. While
the Division of Water Resources waited 38 years to certify the permit, there has been
considerable appropriation in the Arkansas River Valley between Kinsley and Dundee.
Most of the permit holders in the valley are junior to Permit No. 2427. Under the present
status of the law, it is not clear whether these water users have the standing to challenge
Permit No. 2427. However, it is clear that enforcement of Permit No. 2427 could result in
irreparable harm to hundreds of water users along the Arkansas River. Those water users
include irrigators, feed lots, municipalities, and industries.

We believe this bill would accomplish several positive results. First, the chief
engineer would have to state a factual basis for the certification. Second, affected water
usefs would then have the legal right to challenge that certification. My clients believe this
is an important right and, personally, | think that fundamental fairness requires that water
users affected by the certification Permit No. 2427 38 years late should have the right to
challenge that certification.

Thank you for the opportunity to make this presentation.
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Northwest Regional Office
2204 Vine
Hays, Kansas 67601
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Northeast Regional Office
3300 8.W. 29th Street
Topeka, Kansas 66614

Southwest Regional Office
808 Highway 66
Dodyge Clty, Kansas 675.

Southcentral Regional Office
Box 764, 204 West Sixth
Newton, Kansas 67114

Southeast Regional Office
222 West Mgin Building
Sulte C& D
-Chanute, Kansas 66720

October 21, 1980

Mr. Bruce W. Frisbie
Water Commissioner
105 North Main
St_:af-f.ar@, KS .67578
Dear Bruce:
‘ I have been able to locate most:of .the information you requested.
Explaining the data, 'howgye‘r';f ‘i'é"d;!;ffi,quIt'@g_i:g_many cases impossible.

I was not aware of the necessity o_f‘_"distihgﬁis.ﬁi:}g between Wet
Walnut Creek water and Arkansas River water being diverted to Cheyenne

Bottoms in our water use reports. [This#pProblem resulted from my reporting

to the Pratt administrative staff the tfé‘.‘t‘é’rm.usq on the area not fully

understanding what information was needed. tfgﬁgaptl_idgx_i&:f.strative
staff then passed along to your agency '8t £L.%, prmation:

Currently it is Ifmpossible'to’ determinesthe individual amounts
of Wet Walnut Creek water, Dry Walnut Creekiwater -and“Arkagsas River
water being diverted into Cheyenne Bottoms whem all three are contributing
to the diverted flow at the same time." No means currently exists
to measure just Dry Walnut Creek water diverted to Cheyemnne Bottoms.

In fact, as you know, Kansas Fish ‘and ‘Game does not Possess a water
appropriation right for Dry Walnut Creek water. No means’\‘gui:rently
exists to measure just Wet Walnut Creek water diverted to:Cheyenne
Bottoms, Ther.‘e‘fdfé.:'thé’i-'nééégsity to éstimé_.;:é; -;é“t Walnut Creek diverted
water occurs. The Arkansas}‘RiverJIgi?ge#E,si:‘dﬁ;:Chgnnel Flow 'Meter has
malfunctioned many times over 't e'yearstgiving erronecus readings,
resulting in'the necessity for estimates during those years. There

has never been a study to determine the water loss Bétween the Arkansas.
River Dam and the Drop Structure. Substantially less water reaches
Cheyenne Bottoms than is being diverted at the Arkansas River Diversion
Dam. Another complicating factor is that many times water has been
diverted from the Arkansas River, circulated through the diversion
system and allowed to go past the Wet Walnut Diversion Dam back to

the Arkansas River. Although this water was diverted it was not utilized

at all or was not fully utilized in the marsh.

The only measurement that has a high degree of reliability, year . L
after year, 1s the measurement of diverted water at the drop structure. -
The drop structure water measurement is the total diverted waEef fedchi D
that point and does not distinguish between water diverted from. the
three different watersheds from which we can get controlled flows

T s 0CT 28 1980
/ ’ -
FIELD OrrICE
TiVISION OF WATER RESOURCES
STAFFORD o C,

Exhib:A 7



Mr. Bruce W. Frisb. .
- Page 2
October 21, 1980

Listed below are the data on diverted water into Cheyenne Bottoms
that I was able to derive from records on file here as well as records
in Pratt and information you provided. Our water records are on a
calendar year, not the water year that U.S.G.S . utllizes. There are
discrepancies, some of which I can explain if needed. '

Table 1. Chevenne Bottoms Water Diversion Records

Acre Feet of Acre Feet of Acre Feet of

Diverted Water Diverted Water Diverted Water
Year at Drop Structure’ at Arkansads River  *°  ‘at ‘Wet Walnut Creek
1953 " No Records Not Applicable No Records
1954 . No Records Not Applicable 4,953.9
1955 19,400 Not Applicable No Records
1956 No Records Not Applicable No Records
1957 No Records No I.{ecdrds' No Records
1958 No Records No Records ' No Recoxrds
1959 . 2,990.5 .. 3,378.49 No Records
1960 ; No Records 12,000 ( ? | 1,200 (estimated)
1961 No Records 10,000 (estimated) 4,000 (estimated)
1962 No Records 6,063 _(me.ter;ed) 4,500 (estimated)
1963 15,127 21,252.3 (metered) 6,000 (estimated)
1964 11,719 28,791.7 (metered) l12,000 (estimated)
1965 8,847 No Records . 10,000 (estimated)
1966 16,083 42,384.9 (metered) 15,000 (estimated)
1967 “13,164 :49,898.8 (metered) 15,000 (estimated)
1968 21,878 © 57,322.5 (metered) 15,000 (estimated)
1969 6,887 . +35,892,3 (metered) 15,000 (estimated)
1970 11,720 . 70,801.4 (metered) 15,000 (estimated)
1971 13,168 25,000 (estimated) 15,000 (estimated)
1972 38,884 23,900 (estimated) 15,000 (estimated)
1973 1,215 6,827.1 (metered) 15,000 (estimated)
1974 8,631 12,659.7 (metered) 15,000 (estimated)
1975 3,247 3,273 (estimated) 15,000 (estimated)
1976 17,831 19,342 (estimated) 15,000 (estimated)
1977 J 14,335 25,750 (estimated) 15,000 (estimated)
1978 14,800 11,549.2 (estimated) 15,000 (estimated)
1979 16,249 16,718.8 (metered) 15,000 (estimated)
1980-10/1/80 9,782 | 14,703.1 (metered) (estimated)
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Mr. Bruce W. Frisl _
Page 3

October 21, 1580

There are several points I would like to make in regards to our
water needs at Cheyenne Bottoms Wildlife Area:

l. Because of the emergent vegetation problem that has developed
on Cheyenne Bottoms, there is a need to have more water on
the marsh to attempt to control the emergent vegetation with
deep water. This need is occurring at a time when there is

less water available. A marsh that is in an advanced successional

stage will require more water, to set back the successional
Stage to a more productive condition, than a marsh that is
in an early successional stage.

2. Diverted water needs op Cheyenne Bottoms are affected by the
amounts of unregulated water flows into -the area. There have
been times when Blood Creek, Deception Creek and local runqff
have supplied much of the water needed for management of the
areas during perlods of scme years,

3. I am confident that Kangas Fish and Game could fuliy utilize
their appropriated water rights most years if the water was
available when needed. Our water needs seem to be inversely

related to the water supply.

The pump station you inquired about has 2 pumps, each of which
can pump 100 to 105 acre feet of water pPer day at maximum capacity,
Each Waukesha engine that drives the pumps produces 114 hp at 1400
Ipd. ‘ : : :

Enclosed 1s a copy of the daily record kept of diverted water
inflows that reach the drop structure for this year to date. The zero
readings for September and October are the result of no water available
rather than no water being diverted.

The basis for the estimates on the diverted flows from the Wet
Walnut Creek is difficult if pot impossible to determine. I suspect
the estimates are very inaccurate for several of the Years. I could
review the records maintained of drop structure readings for all years

we have records and refine the estimates, pParticularly for recent Years,

if needed.
Sincerely,

o,

- Stan Wood
Area Game Manager
Cheyenne Bottoms Wildlife Area
R.R. #1, Great Bend

SW:ck

cc:  Joe Kramer
Bill Peabody
Walt Harrison

5
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- Actual water use report

1959 3478.5 AF
1960 12000 AF

1961 10000 AF

1962 6062 AF

1963 - 21,253.3 AF

1964 NR

1965 NR

1966 NR

1967 NR

1968 NR

1969 ' NR

1970 70,802

1971 25000 (Est.) (Natural loss thru Evap. +8)

1972 23,900 (Est.) (Natural loss thru Evap. + 8)

1973 6827 (Est.) (Natural loss thru Evap. +8S)
1974 NR ; ,
1975 3273 est

1976 NR

1977 14335 (esf diverted into basin)

1978 14800

1979 16250 (esf diverted into basin)

1980 14703
1981 4992 esf
1982 NR

1983 NR
1984 6201
1985 NR
1986 4645
1987 10612
198 NR
1989 4457
1990 .5224

1991 No use

1992 No use
1993 No use
1994 - No use
1995  No use
1996 2.4
1997 2

1998 3536

Exhibit 2

Woods 10-21-80 letter

3478.49 AF

12000 AF
10,000 (estimated)
6063 AF

. 23,2523 [15127]

28791.7 [28791.7}

'NR

42384.9
49898.8

57322.5

38892.5

70801.4

25000 (est)
23,900

6827.1

12659.7

3273

19342

25750

11549.2

16718.8
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Cheyenne Bottoms Water Rights

—may,

File No. Point of Diversion Priority Date Perfection Period Quantity(AF) Rate(cfs)

439 Walnut Creek ~ .10/8/48 Certified(9/13/1990) 19,175 500
2427 Arkansas River 4/9/54 Certified(8/15/2000) 18,185 80

| 39,789 Blood Creek 12/4/89 12/31/2003 9,375 Nat’l flow
40,081 . Deception Creek  10/3/90 12/31/2003 2,905  Nat'lflow
Total quantity 49,640
39,951 DryW#Iﬁut Creek 4/16/90 Application pending - 6,000 Nat’l flow
‘The place of use is a]I pools in Cheyenne Bottoms for all water nghts '

';.Thetypeofusexsrecreauon |

" Year of record A.rkansas River, 1966’ Walnut Creek, 1955
_ Capacxty of Chcycnne Bortoms at the outlet elevation of 1 794 5 feet ' 29,985;(_:7&

._ 'Estlmated evaporatlon at 31 mches/year per acre (surface area 12 ,290 acres) 3 l;‘749 acft
Estimated seepage at: 12 inches/yr per acre 12,290 ac-ft
Total averggg_annual water used - 44,039 ac-it

61,000 ac-ft

Estimated a.nnua.l quantxty needed for proper management

Exbibit-2



TESTIMONY PRESENTED TO
KANSAS STATE HOUSE OF REPRESENTATIVES AG COMMITTEE
- 2-12-01

My name is Marian Mull from Larned, Kansas. I am the granddaughter of German immigrants that
began farming in the Pawnee Rock community 120 years ago. 1 personally knew the man who broke out the
prairie on the farm where 1 was born. He used a two-hofse breaking plow. August alternated teams each day to
rest the horses but he only had one day of rest each week. That farm is one mile north of the Arkansas River
and has been in our family since 1908.

Dryland farming in our area could be called “hit or miss.” Tt wasn’t until the late 1950°s, when we
developed irrigation, that we could plant crops with reasonable assurance that a crop would be harvested. On
our farm, irrigation provided a constant source of feed so that we were able to diversify from just growing
wheat to other crops including corn, sorghum and alfalfa. That irrigation use of water has not come without
regulation and oversight. We were unable to develop several tracts of land within the perfection period during
the 1980°s due to the economy of the time. Those application files were cancelled when the perfection period
expired. Furthermore, we have several wells that were officially tested many years after the perfection period
passed. Due to several factors they were not pumping as much as they had been earlier in their life. Because of
this reduction we were unable to establish rights for the full amount that had been applied for.

We have. at our own expense, installed and maintained water meters. Our annual reports to the Division
of Water Rights (DWR) are necessary and required by law to maintain what rights we do have. Generally our
water cannot be moved from one tract of land to another. If a well goes bad we are restricted in how far we can
shift that well location.

Other uncertainties exist in our system. Today the Conservation Reserve Program has taken a
significant number of acres out of farming and some from irrigation. A provision exists to maintain that right
during the CRP contracts. [ am unsure of what will happen after the CRP contract has expired. What will
happen to these rights if they are not used for years? Does lack of use constitute a basis for revocation of water
rights? We are told by DWR that it does.

Our family considers ourselves blessed and furthermore thanks the State of Kansas for the use of its
water. I came today not to complain about the syétem we are working within, but to encourage this committee

to exercise your oversight capability and responsibility. Therefore, I fervently request your support of #2561.

House Agriculture Committee
March 12, 2001
Attachment 6
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KANSAS DEPARTMENT OF AGRICULTURE

House Committee on Agriculture
March 12, 2001
Testimony Regarding House Bill 2561

David L. Pope, Chief Engineer
Division of Water Resources, Kansas Department of Agriculture

Chairperson Johnson and members of the committee, thank you for the opportunity to
present testimony regarding House Bill 2561. My name is David L. Pope, and I appear in
opposition to this bill on behalf of the Kansas Department of Agriculture.

House Bill 2561 requires specific administrative procedures to be completed prior to the
issuance of any certificate of appropriation in an amount in excess of 15,000 acre feet of water for
certain governmental bodies. The procedures include: (1) publishing the criteria in the Kansas
register that must be met before a certificate of appropriation may be issued, (2) provide a 120-
day opportunity for anyone lawfully diverting from the same source of supply to object to the
certificate, (3) hold a hearing on any objections, and (4) deny the certificate if objections are
found to be valid by the chief engineer. Any certificates in excess of 15,000 acre feet of water that
were issued after January 1, 2000 would also be subject to these requirements, and if the
objections were found to be valid, the certificate would be declared void.

In order to help you understand this bill, let me briefly describe the process to receive a
permit to appropriate water for beneficial use and ultimately, a certificate of appropriation. A
permit authorizes the diversion of water within prescribed limits, including a maximum quantity
and rate of diversion. At the time an application is approved, it is determined if the proposed
beneficial use is reasonable, will not impair existing water rights and will not prejudicially and
unreasonably affect the public interest. The applicant is authorized to construct the diversion
works and put the water to beneficial use, so long as it does not impair a prior right. The
certification process is designed to quantify or determine the extent to which a water right has
been perfected by actual use of water within the limits of the permit, based on a factual review of
how much water was diverted during a maximum year of record.

House Agriculture Committee
March 12, 2001
Attachment 7

Equal Opportunity in Employment and Services



Our water rights records indicate that there have been 18 appropriation rights certified to
date with an amount of water in excess of 15,000 acre feet. While limited in number, a few
appropriation rights held by the entities covered by this bill are in the process of perfection and
would likely meet the requirements of this bill in the future. Only one of the 18 certificates was
issued after January 1, 2000 that would fall within the requirements of this bill. This certificate is
for diversion of water from the Arkansas River to the Cheyenne Bottoms wetlands. The
Cheyenne Bottoms wetlands is a state owned and managed area in the Walnut Creek drainage
basin that diverts water from the Arkansas River and transports it by canals to the wetlands.
There is also an appropriation from the Wet Walnut Creek which has a certificate of
appropriation. Since this bill appears to be aimed at the Cheyenne Bottoms certificate, let me
describe the water right and process used to certify it.

The certificate of appropriation (File No. 2,427) from the Arkansas River for Cheyenne
Bottoms was certified for a quantity not to exceed 18,185 acre feet to be diverted at a rate not to
exceed 80 cubic feet per second. The application for this water right was received by the division
of water resources on April 9, 1954, which established the priority date. The permit to divert
water for recreational use was approved July 7, 1954, for 30,000 acre feet. Final diversion works
were completed August 23, 1957, and the perfection period expired December 31, 1967. The
amount of time to perfect the water right was not uncommon compared to other water rights
acquired during the time period in question, especially given the extensive nature of the project
and time necessary to complete the diversion works. In 1991, major construction and renovation
of the area was completed. A final inspection was conducted on April 9, 1999, prior to
certification and a drafi certificate was sent to the Kansas Department of Wildlife and Parks for
review. The certificate was issued August 15, 2000, and 30 days were allowed for an appeal, but
none was filed. A letter from Big Bend Groundwater Management District No. 5 was received on
February 22, 2000, requesting that a flow meter be installed. Water meters had already been
required and some enhancements are being considered. Two other letters were received from an
attorney during this time frame requesting information and providing comments on behalf of
unnamed irrigators expressing concerns about the quantity of water on the certificate.

Some water users have questioned the operation of Cheyenne Bottoms and the records
available to determine the perfection of its water right. During the 1960's when the Cheyenne
Bottoms water right was perfected, very few water users were using water meters to measure
their use. In general, estimates of use typically were based on the amount of time the well or
pump was operated. Water use reports were sometimes not filed. In contrast, an actual
measurement of water diverted into Cheyenne Bottoms was kept for most of the perfection
period. However, it is a complex operation with several sources of water diverted and delivered
long distances. Since measurements were historically not made at all locations in this system, we
did what we do in other similar cases and used all available records, including data from the
USGS gages. We were able to determine how much water was diverted from the Arkansas River
during each of the four potential years of record. I am confident that the amount certified
represents a reasonably accurate quantity of water and well within the range of accuracy used for
the perfection and certification of many other water rights for irrigation and other uses during the
same period.



The KDA has some serious concerns about this bill. It would require that the Cheyenne
Bottoms certificate be reviewed through an after the fact public hearing process. Once water is
diverted under an appropriation right, it becomes a real property right. The certificate of
appropriation is the document that quantifies the water right and it is ultimately recorded in the
office of the register of deeds in the county where the point of diversion is located. If the
certificate were to be voided, there would likely be a question about whether this action would
result in a taking of private property in violation of the state and federal constitutions. It is
particularly troubling that it targets only a minor portion of the water user population, that being
large public users. I question whether it would be good policy to set a precedence that one type
of water right can be subjected to a different type of process than other uses.

As to public involvement, at the time the application for permit is being processed, the
division of water resources provides notice and an opportunity for comment to adjacent land
owners and others who have an interest in new water appropriations and addresses concerns at
that time. This public review is prior to water being appropriated and before any investment or
commitment is made by the applicant. If there are valid objections, they can and should be
resolved at that time.

I do not believe the intent of the certification process is to provide another opportunity to
re-determine these factors, as it would be unfair to do so after the investment has been made and
the water right has been perfected. Again, the purpose of the certification process is to make a
factual determination of the amount of water used with the limits of the permit.

In the case of Cheyenne Bottoms, substantial diversion works were constructed across the
main channel of the Arkansas River to control and redirect some of the flow into a large system of
canals and other control structures that transport the water to the wetlands. These control
structures were constructed at substantial public expense in order to transport and properly
manage these large quantities of water to the wetlands. In this case, the chief engineer determined
the rate and quantity of water that was available to appropriate for Cheyenne Bottoms in 1954,
and the water right was perfected in the 1960's. It would not seem appropriate to question the
need for these large public investments after they have been issued a permit and have been
allowed to develop their beneficial use within the limits of their permit and in accordance with the
law at the time.

In addition to the impact on the Kansas Department of Wildlife and Parks water right at
Cheyenne Bottoms, this bill would apparently impose these requirements in the future on the
federal government or the state of Kansas, or instrumentality thereof, that had a water right of this
size. Examples of these would be public water supplies, operated by cities or water districts, large
irrigation districts, and any other public entity that would operate a large water management
project in the future. We question whether this bill provides any significant benefit and protection
to the public.

I am aware that some other water right holders in the area are concerned about

certification of the water right for Cheyenne Bottoms, since it is a very senior right, and there is
the potential during times of shortage for it to effect persons with more junior water rights if there

P



is not enough water to satisfy all rights to that source of water. However, I do not believe it is
appropriate to establish a special process that may result in the voiding of an otherwise lawfully
established water right.

Thank you for the opportunity to provide testimony in this matter. I will be glad to
answer any questions you may have.

7-41



STATE OF KANSAS
DEPARTMENT OF WILDLIFE & PARKS

Office of the Secretary
900 SW Jackson, Suite 502
Topeka, KS 66612-1233
785/296-2281 FAX 785/296-6953

HOUSE BILL NO. 2561

Testimony Provided to
House Committee on Agriculture
March 12, 2001

House Bill No. 2561 would impose new requirements for the certification of
appropriation for water rights exceeding 15,000 acre feet held by certain public entities. The
Kansas Department of Wildlife and Parks (KDWP) provides this testimony in opposition to HB
2561 for following reasons.

As we understand it, HB 2561 would impact only one certificate of appropriation, and in
fact would impact that certificate retroactively. In August of 2000, the Division of Water
Resources (DWR) issued a certificate of appropriation to KDWP for the diversion of water from
the Arkansas River for use at the Cheyenne Bottoms Wildlife Area, a wetlands area of
international importance. This certificate was issued only after more than a year of meetings and
exchange of information between DWR and KDWP, to determine the appropriate amount for this
water right.

For the Committee’s background information, the original application for this water right
had been filed in 1954, and the permit to divert the water was approved at that time for 30,000
acre feet. The perfection period closed in 1967, but the certificate of appropriation had not been
issued. In 1999, KDWP provided data at DWR’s request for water use pursuant to this water
right, focusing on the water use during the perfection period. Although records from that era are
not as exact as current metered measurements, water use records were kept at that time, and we
provided these records to DWR. After a lengthy review, DWR informed KDWP that the records
indicated our water right had been perfected at a quantity of 18,125 acre feet, a substantial
reduction from the original amount of 30,000 acre feet, and DWR issued a certificate of
appropriation in that amount. KDWP did not appeal that finding.

Given the requirements that DWR correctly imposed on KDWP in order to establish an
amount for the certificate of appropriation, our agency is concerned that HB 2561 seems to have
no discernable purpose other than to challenge that certificate. If so, we would question the
wisdom and precedent of applying retroactive procedures to select water rights.

More important, KDWP would have serious concerns if this process leads to any further
reduction in appropriation amount of this particular water right. Cheyenne Bottoms serves as one
of the most important wetlands in the Central Flyway, attracting waterfowl, migratory shorebirds,
and endangered species. A major renovation of the area’s water management systems was

House Agriculture Committee
March 12, 2001
Attachment 8



recently completed at a cost of over $18 million, funded by state, federal and private dollars, in
recognition of the value of these wetlands to citizens of Kansas and to all of North America.
These renovations allow water to be pumped and stored to better ensure efficient use of the
available water, and decrease the need for as much water diversion from the Arkansas River.
Nonetheless, the river provides the most dependable source of water for the wetland, and any
further reduction in the allowable appropriation would fly in the face of this substantial public
investment.

We understand that, due to competing priorities, it is not uncommon for issuance of a
certificate of appropriate to be delayed many years after close of the perfection period. In the
case of this water right, we believe this may have been to the detriment of Cheyenne Bottoms. If
KDWP had known that our certificate would have been reduced to 18,125 acre feet, we may have
been able to file for additional water rights available at the close of the perfection period;
however, any such opportunity has long since passed by. Nonetheless, our agency recognizes
that our water right was treated equally to those of other water users, and therefore respects the
appropriateness of the certificate. Consequently, we oppose HB 2561 and its apparent attempt to
challenge that process.

WAWPDOCS\LEGISLAT\01BILLS\HB256 1 TE.WPD

§ -2



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

Sexsion uf 2001
HOUSE BILL No. 2468
By Committee on Agriculture

2-9

AN ACT enacting the land stewardship and productivity act; amending
K.S.A. 2-1321 and 19-211 and K.S.A. 2000 Supp. 2-1314, 2-1318, 2-
1319, 2-1320, 2-1322 and 2-1323 and repealing the existing sections;
also repealing K.S.A. 2-1315, 2-1316a, 2-1317, 2-1324, 2-1325, 2-1326,
2-1327, 2-1328, 2-1329 and 2-1330 and K.5.A. 2000 Supp. 2-1316, 2-
1331 and 2-1332,

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) This act shall be known and may be cited as the
land stewardship and productivity act.

(b) The purpose of this act is to establish a progmmEvhose goé'l]is to

eradicate noxious weeds on public and private land and thereby protect
the[viability of the agricultural economy and natural resources of Kansag,

New Sec. 2. As used in this act:

(a) “Association of persons” means any organization, corporation or
other entity that has legal responsibility for the ownership, management,
control or supervision of land.

(b) “Competent in weed control and management” means the indi-
vidual meets the requirements set forth in rules and regulations of the
secretary.

(c) “Containment category” is the category of noxious weeds growing
on less than 100 acres in a county and having the potential to be contained
and possibly eradicated in that county.

(d) “Control” means preventing the production of viable seed |
destroying the plants ability to reproduce by vegetative meam[!foth in
d.

conformity with the official control plan for that particular noxious

(e) “Governmental unit” means a political subdivision or those su-
pervising state-owned land.

(f) “Foreign weed category” is the category of noxious weeds not
identified as growing in Kansas at the time they are declared by the sec-
retary by rule and regulation to be noxious but that pose a threat to Kansas
requiring immediate control if the noxious weeds were found to be grow-
ing in Kansas.

(g) “Management” means the planning and implementation of a co-
ordinated program for the containment, suppression and, where possible,

Proposed amendments to HB No. 2468 - 1

House Agriculture Committee

March 12, 2001
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state's natural and cultivated resources
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HB 2468

1

eradication of noxious weeds.

(h) “Management category” means the category ol noxious weeds
identified as growing on more than 100 acres in g county and the eracli-
cation of which is not biologically feasible. Management category shall
include the primary Mmanagement subcategory and secondary manage-
ment subcategory.

() “Noxious weed” other than foreign weed means any plant declared
by the legislature to be noxious,

() “Primary Mmanagement subcategory” is the category of noxious
weeds growing on more than 100 acres in the county but on less than
10,000 acres statewide and the eradication of which is not biologicnlly
feasible.

(k) “Responsible party” means a person, association of persons, a gov-
ernmental entity, a railroad, an airport authority or those supervising
state-owned land, any of whom 0wn, manage, control or supervise land.

() “Secondary Management subcategory” is the category of noxious
weeds growing on more than 100 acres i & county and more than 10,000
acres statewide and the eradication of which is not biologically feasible.

(m)  “Secretary” means the Kansas secretary of agriculture,

(n) “Those Supervising state-owned land” means the ultimate legal
authority of the subdivision of state government having responsibility for
the management, control or supervision of state land,

(0) “Weed director” means a person employed by the county or city
and competent in weed control and management.

New Sec. 3. (a) Each responsible party shall control and manage, in
accordance with the rules and regulations adopted by the secretary, any
noxious weed on any land owned, managed, controlled or supervised by
any such responsible party,

(b) The secretary, a designee of the secretary, any weed director or
other public official is authorized to inspect any property, both public or
private, at any reasonable time to administer this act.

(¢) Each responsible party shall provide free access and entry upon
any premises owned, managed, controlled or supervised by the respon-
sible party so that the secretary, a designee of the secretary, any weed
director or other public official who administers this act may inspect any
property, both real and personal, at any reasonabls time.

New Sec. 4. The secretary shall establishfor adopd by rules and reg-

delete

ulations an official control plan for each noxious weed. Any person may
request that the secretary consider a contro] or management practice not
included in an official control plan.

New Sec. 5. The number of acres of & noxious weed found growing
in each county shall determine the classification of a noxious weed. The
classification categories are as follows:

[
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HB 2468

(a) Foreign weed category;

(b) containment category; or

(c) management category:

(1)  Primary management subcategory; or

(2)  secondary management subcategory.

New Sec. 6. The secretary is authorized to:

(a) Adopt official methods for the management of noxious weeds and
to publish such methods;

(b) adopt rules and regulations as in the judgment of the secretary
are necessary to carry out the provisions of this act, and to alter or suspend

such rules and regulations when necessaryf; and

(c) enter into agreements and to cooperate with other governmental
entities, including the federal government, to administer this act.

New Sec. 7. (a) The board of county commissioners of each county
shall, and the governing body of any city may, employ a weed director,

(b) The board of county commissioners of each county and the gov-
erning body of any city that employs a weed director shall;

(1) Prepare an annual report. The annual report shall be in the form
and contain the information required by the secretary in rules and reg-
ulations. The annual report shall be submitted to the secretary by Feb-
ruary 15 and cover the preceding calendar year. The annual report shall
include the weed director’s certification of the following;

(A) For each financial incentive paid, an authorized control method
was applied on all land identified in the annual report as being infested
with noxious weeds in the containment category and primary manage-
ment subcategory; or

(B) for each financial incentive paid, an authorized control method
was applied on land identified in the annual report as being infested with
noxious weeds in the secondary management subcategory. Certification
under this paragraph may include a scientifically representative sample
of the land infested with noxious weeds in the secondary management
subcategory for which a financial incentive was provided and is not re-

P

All rules and regulations of the department of
agriculture or the secretary of~agriculture
related to noxious weeds in existence on the
effective date of this act shall continue to be
effective until revised, amended, revoked or
nullified pursuant to law

‘delete

quired ffo be a certification]for all land in such subcategory.

(2) Cooperate with the secretary in implementing the provisions of
this act.

(3) Prepare a weed management plan. The weed management plan
shall contain the activities to be conducted during the upcoming calendar
year to detect, monitor and control any noxious weed found growing in
the jurisdiction. The weed management plan shall be submitted to the
secretary by June 1 of each year.

(4) Establish a procedure to provide a financial incentive to a re-
sponsible party for the control and management of noxious weeds on a
substantiated and measurable basis. In no event shall a governmental
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entity or government employee obtain a financial incentivefto control
noxious weeds on gavernment land.

(5)  Provide a financial incentive for the control and management of

noxious weeds on a substantiated and measurable basis to a responsible
party who pays to control and manage weeds in accordance with this act
on private property in the containment category or the primary manage-
ment category.

(6) Specify practices contained in the official control plan for each
noxious weed present in the county or city for which a financial incentive
shall be provided and identify what financial incentives, if any, the gov-
ernmental entity shall provide for each control practice identified and
what substantiated and measurable basis such financial incentive is
provided.

(7)  Provide a grievance system, established in the rules and regula-
tions of the secretary, allowing landowners or members of the public to
complain about noxious weeds growing on another’s land.

(8) Be subject to review and audit by the secretary, and shall make
all its books and records pertaining ta this act available for inspection
upon request of the secretary.

(9)  Ascertain the approximate acreage infested with each kind of nox-
ious weed in the governmental entity's jurisdiction. This information shall
be reported by June 1 of each year to the county, andl any city or township
within the county’s boundaries.

(¢) The board of county commissioners of each county and the gov-
erning body of any city that employs a weed director, in cooperation with
the weed director may:

(1) Provide a financial incentive on a substantiated and measurable
basis to a responsible party who pays to control and manage weeds in
accordance with this act on private property in the secondary manage-
ment subcategory.

(2) Offer for sale any product or material identified in the official
control plan. The price for products or materials offered for sale shall be
determined by the following formula: Price of product or material paid
by the county or city plus any storage or handling amount minus the
financial incentive.

New Sec. 8. (a) At least annually, the board of county commissioners
of each county and the governing body of any city that employs a weed
director shall give the public general notice in the official county or city
newspaper of all noxious weeds identified by the weed director as growing
in the geographic area for which the weed director is responsible. The
notice to the general public shall follow the requirements adopted by
rules and regulations of the secretary.

(b) The board of county commissioners of each county and the gov-

from a county or a city

o J/
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erning body of any city that employs a weed director, in cooperation with
the weed director, shall attempt to develop, or cause to be developed, an
individual noxious weed management plan with a responsible party for
land infested with noxious weeds in the containment category or primary
management category. An individual weed management plan shall: (1)
Follow the official control methods for the noxious weed identified on
the land; and (2) specify the time within which the responsible party shall
complete treatment pursuant to an official control method. If a respon-
sible party fails to comply with the provisions of the individual weed man-
agement plan or refuses to enter into an individual weed management
plan, the weed director shall issue a notice as described in subsection (c).

(c) The board of county commissioners of each county and the gov-
erning body of any city that employs a weed director shall give notice by
certified mail to a responsible party who fails to comply with the provi-
sions of subsection (b). The notice required by this subsection shall:

(1) Contain the procedures described in the official control methods
for the noxious weed identified on the land and a legal description of the
land where noxious weeds are growing,

(2)  Specify the time within which the responsible party shall complete
treatment pursuant to an official control method. The time for completion
shall not be less than 10 working days after mailing of the notice.

(3) Include a statement that unless the responsible party completes
the required noxious weed control and management methad within the
time specified in the notice, the weed director may enter or cause to be
entered upon the land as often as necessary to use any approved method
to control and manage the noxious weed identified in the notice.

New Sec. 9. In the event the weed director enters upon land to con-
trol noxious weeds, after service of notice pursuant to section 8, and
amendments thereto, the weed director shall notify or cause to be noti-
fied, by certified mail, a responsible party that such party shall pay for
the weed management control performed upon the default of the re-
sponsible party in section 8, and amendments thereto. The notice re-
quired by this section shall include an itemized statement of services and
the statement may include any penalty provided by K.S.A. 2-1323, and
amendments thereto. The board of county commissioners of each ¢ounty
and the governing body of any city that employs a weed director shall
provide notice and an opportunity for a responsible party aggrieved by a
statement of services or penalties to be heard. Any notice and hearing
shall be conducted in accordance with rules and regulations adopted by
the secretary.

New Sec. 10. (a) It shall be the duty of all persons to minimize the
presence of noxious weeds or noxious weed seed in agricultural com-
modities, products or equipment. If a county weed director suspects that

g.5
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a commodity, product or equipment is infested with noxious weeds or
may contain noxious weed seed, the county weed director shall report the
director’s suspicions in a timely manner to the secretary.

(b) Any hay obtained by any governmental entity for use as mulch on
public lands or along a public right-of-way shall be certified prior tofsuch

9-¢ .

lharvest

usejas being Iree of noxious weeds, Cenrtilication shall be in the form

required by the secretary, and filed witlithe wesd director in the county
where the hay is to be used.
Sec. 11. K.S.A. 2000 Supp. 2-1314 is hereby amended to read as

follows: 2-1314. It shall be the duty of persens-assecintions-of-persens;
l I I . ; I I | l' l . . - I ;

) . Lo e 1 .
state-ewned-lands a responsible party to control and manage the spread
of and-te-eradieate all weeds declared istat ieft to be noxious
on all lands owned, managed, controlled or supervised by them and to
use such methods for that purpose and at such times as are approved and
adopted by the i secretary, Fhe-term—nexi

Pueraria lobata), tield bindweed (Comoolvulus
arvensis), Russian knapweed (Centaurea repens ry cress (Cardaria
draba), Canada thistle (Cirsium arvense): ackgrass (Agropyron repens),
leafy spurge (Euphorbia esulayyBur ragweed (Ambrosia grayii), pignut
(Hoffmannseggia iflora), musk (nodding) thistle (Carduus nutans L.),
Johnson (Sorghum halepense) and sericea lespedeza (Lespedeza

eata).
Sec. 12. K.5.A. 2000 Supp. 2-1318 is hereby amended to read as
follows: 2-1318. : : -

respeetivejurisdietions On the basis of suehrinfermation the annual report

or weed management plan, the tax levying body of each county, township
or ineerperated city shall make a tax levy each year for the purpose of
paying their part of the cost teati : i

i to implement this act and, in the case of cities and counties, to pay a
portion of the principal and interest on bonds issued under the authority
of K.5.A. 12-1774, and amendments thereto, by cities located in the
eounty. Fach county, city, and township, separately, shall make a levy

, except that the provisions of this subsection

shall not apply to any con?ract entered into by
any governmental entity prior to January 1,

2002

Printer's error: All in lines 20 through 26
were deleted - thus need to reinsert all. .

The term noxious weeds shall mean kudzu

(Pueraria lobata), field bindweed (Convolvulus
arvensis), Russian knapweed (Centaurea repens),
hoary cress (Cardaria draba), Canada thistle
(Cirsium arvense), quackgrass (Agropyron
repens), leafy spurge (Euphorbia esula), bur
ragweed (Ambrosia grayii), pignut
(Hoffmannseggia densiflora), musk (nodding)
thistle (Carduus nutans L.), Johnson grass
(Sorghum halepense) and sericea lespedeza
(Lespedeza cuneata).

M
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each year for such purpase. Any eity governmental unit may budget ex-
penditures forgweed control within its general operating fund in lieu of

levying a special tax therefor or maintaining a separate noxious weed

eradieation fund. - b

kb ok T o O NS I W . IO I (VPO NPT b aiki loantad
O Ty O I e e a2 e R eHne i s HICTCtOT-Dy-Chries-rotuted

warratts Warrants duly verified by the county or city supervisor-if-such
be weed director, if such weed director is employed or if no superviser
be weed director is employed, then by county, township or city clerk, as

noxious

—_—

; management of

the case may be, may be drawn agai ' for all items of expense
incident to control ef and fianage noxious weeds in such distrietrespee-

penditures-incidentto-the-controt-of-nexious-weeds governmental unit.
Sec. 13. K.S.A. 2000 Supp. 2-1319 is hereby amended to read as
follows: 2-1319. (a) The cost of controlling and eracieating managing nox-

ious weeds on

= government land shall be borne by the governmental unit
responsible for noxious weed control and management within such unit’s
Jurisdiction. If the governing body of any petiti trisi i
supervising governmental unit that owns or supervises lands infested with

noxious weeds within-thei-jurisdietion fails to control such noxious weeds

after 38 10 days’ notice directing any such body to do so, the board of
county commissioners shall proceed to have proper control and eradiea~
tien management methods used upon such lands, and shall notify the

governing body of the pelitieal-subdivision governmental unit by certified

mail of the costs of such operations, with a demand for payment. The

governing body of the petitieal-subdivisien governmental unit shall pay

such costs i - ;
Gepy A copy of the statement, together with proof of notification, shall
at the same time be filed with the county clerk, and if the amount is not

paid within 30 days, such clerk shallE:read the amount due by any po-
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litical subdivision upon the tax roll of the subdivision, and such amount-
shall become a lien against the entire territor eﬂm;:ﬁm-
sha

ular political subdivisi . be collected as other taxes are

~

9-5

(b) "All moneys collected pursuant to this section shall be pait-itite
the-eeunty allocated for noxious weed eratieation-fund control and man-
agement.

(c) Asusedin this section as it pertains to the levy of taxes, “governing
body" means the board, body, or persons in which the powers of a political
subdivision as a body corporate are vested; and “political subdivision”
means any agency or unit of the state authorized to levy taxes or empow-
ered to cause taxes to be levied.
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Sec. 14. K.S.A. 2000 Supp. 2-1320 is hereby amended to read as

follows: 2-1320. In-ease-the county-weed-superviser-et-eity-weed stiper

withhold the appropriate amount due the county
from the next tax distribution to the political
subdivision

viser When a weed director entersfupon land e and Turnishes wesd con-
trol i

oSy

hora-a ARt inaaid-a rink Hstardingbi-PDacanbhaw 11 ol |
ureieans u-u] uul-lcuu aveuants uut-:l.cululus I.I] LAVITITUCT O OToacHT ;eat,

and management by contract, pursuant to an individual weed manage-

or causes to be entered

2

—

'noxioua

ment plan, or upon refusal of a responsible party to controlfiveeds, the
county commissioners or governing body of the city that employs a weed
director shall immediately notify or cause to be notified, such ewner re-
sponsible party with an itemized statement as to the cost of material,
labor and use of equipment and further stating state that if the amount
of such statement is not paid to the county or city treasurer wherein such
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real estate is located within 30 days from the date of such notice, o penalty
charge of 10% of the amount remaining unpaid shall be added to the
account in addition to any other penalty assessed pursuant to K.S.4. 9.
1323, and amendments thereto, and the total amount thereof shall be-
come a lien upon such real estate. The unpaid balance of such account
and such penalty charge shall draw interest from the date of entering into

such contract or upon acerual of the costs to provide/ieed control and
management either through an individual weed management plan or upon

the refusal of a responsible party to controldveeds at the rate prescribed
for delinquent taxes pursuant to K.S.A. 79-2004, and amendments
thereto. A copy of the statement, together with proof of notification, shall
at the same time be filed with the register of deeds in such county and

paid within the next 30 days the county or city clerk, as the case may be,
shall spread the amount of such statement upon the tax roll prepared by
the clerk and such amount shall become a lien against the entire contig-
uous tract of land owned by such person or persons of which the portion
sotreated is all or a part, and shall be collected as other taxes are collected,

and all moneys so collected shall be paid-inte-the allocated for noxious

] apadicatian i TS PO S PP N P 7 A (S ]
weed eratieation TS ARt Pt o tnore -6 %o TICH33e88eH

araliaoks o £l IO Py U L t—obdamdatandaials sl whica. o
rartntororare-eitttre U bOts-tract-or-tatid—et-which HUICPOTST—30

treated-is-all-or-a-part-shatl-be spread-en-the-tax-rells-ngainstsueh-land-in
afty-one-year control and management. If any land subject to a lien im-
posed under this section is sold or transferred, the entire remaining un-
paid balance of such account plus any accrued interest and penalties shall
become due and payable prior to the sale or transfer of ownership of the

property;
eation-fund

Sec. 15. K.S.A.2-1321 s hereby amended to read as follows: 9-1391.
If any persenshat-be responsible party is dissatisfied with the charge
made for-material-orrent etequipment-used-n in the statement of charges
assessed against them for the control and eradication management of nox-
ious weeds, said-persenshall the responsible party, within ten 10 days
from the mailing of the i : statement, shall file
a protest with the board of county commissioners, who shall hold a hear-
ing thereon and shall have the power to either adjust or affirm such
charge. If any persershali-be responsible party is dissatisfied with the
decision rendered by the board of county commissioners sai
the responsible party, within thirty 30 days, shall file a written notice of
appeal with the clerk of the district court of the county

|

Aok ball kel eted-in-thodioku op Hib-ad-bB e tuiad bl o £
alracoroli T oe Uit tne Hothicrtcot i aoe sricuTtresarmeas

other-setions as provided by the Kansas act Jor judicial review. Upon the

final determination of any change in the account, if any, the connty or

noxious
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city clerk shall correct the records in his-or-her the clerk’s office in uc-
cordance therewith.

Sec. 16. K.S.A. 2000 Supp. 2-1322 is hereby amended to read as
£0Uows:\2-1322. (a) Fheboard-ak eotty-eenissionersarthe governing
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(b) Ifa responsible pmfy?;i:‘s to us;hcontrol method other than an
official method adopted by the secretary, the board of county commis-
sioners and the governing body of any city that employs a weed director
may collect from the responsible party the full amount of the costs in-
curred by the city or county to control and manage the noxious weeds.
teh (¢c) The board of county commissioners-tewnship-beards; and the
governing body of eities any city that employs a weed director shall: (1)
Keep a record showing purchases of material and equipment for control
and eradieation management of noxious weeds: :
Fast i eiti i (2) keep a complete
itemized record showing all sales of material and

uses
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shall; and maintain a record of charges and receipts for use of equipment
owned by each county or city on public and private land. Such records
shall be open to inspection by citizens of Kansas at all times,

Sec. 17. K.S.A. 2000 Supp. 2-1323 is hereby amended to read as
follows: 2-1323. (a) Any person, association of persons, corporation,
county or city or other official who i 2 i

efthe-provisiens-of-thisset-and-acts amendatory-thereef-orsupplemental
therete violates or fuils to comply with the control and management
requirements for noxious weeds in the containment category, primary
management subcategory or secondary management subcategory, or who
takes a financial incentive[fo control novious weed without controlling

noxious weecgbhnll be guilty of a misdemeanor and-shall-be-punished. A

G-/

|for a use other than to comply* with this act

misdemeanor under this subsection shall be punishable upm-l conviction
thereof by a fine of $100 per day for each day of noncompliance up to a

and by refunding such financial incentive, if

maximum fine of $1,500/

(b) Any weed director may assess a civil penalty against any person,
association of persons, corporation, county or city official or other official
who violates or fails to comply with the requirements of the containment
category, primary management category or secondary management cat-
egory, or who takes a financial incentivefo control novious weeds without
controlling noxious weeds] within such person’s or entity’s jurisdiction.

Japplicable

—

for a use other than to comply with this act

Any assessment of  civil penalty shall follow the fine schedule and appeal
procedure established by rules and regulations of the secretary. A civil
penalty under the subsection may be assessed in addition to any other
penalty or costs allowed by this act. In no event shall a civil penalty
assessed under this subsection be less than the amounts cited in subsection

(a)

(c) The secretary may assess a civil penalty against any person, as-
sociation of persons, corporation, county or city official or other official
who violates or fails to comply with the requirements of section 7, and
amendments thereto, the notice or planning requirements of section 8,
and amendinents thereto, the hearing requirements of section 9, and
amendients thereto, the requirements of subsection (b) of section 10, and
amendments thereto, and the requirements of K S.A. 2-1318, and amend-
ments thereto. Such assessment shall be macde in accordance with the
Kansas administrative procedure act.

Sec. 18. K.S.A.19-211 is hereby amended to read as follows: 19-211,
(a) Except for any property belonging to a county law enforcement de-
partment and as otherwise provided in this section, no property, the value
of which is more than $50,000, belonging to any county shall be sold or
disposed of by any board of county commissioners without a unanimous
vote of such commissioners and public natice of such sale or disposition,
Such notice shall state the time or date of the sale or disposition or the

not including the costs or expenses associated
with controlling noxious weeds not controlled
by the person, association of persons,
corporation, county or city or other official
responsible for controlling noxious weeds, or
not including the sale or disposition of the

property subject to controlling noxious weeds
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date after which the property will be offered for sale or disposal, the place
of the sale or disposition and the terms and conditions of the sale or
disposition. Such notice shall be published at least once each weelk for
three consecutive weeks prior to the sale or disposition in the official
newspaper of the county. The property shall be sold or disposed of pub-
licly, in the manner deemed prudent by the board of county commis-
sioners, to the person or entity tendering the highest and best bid as
determined by the board. The board of county commissioners shall have
the right to reject any or all bids.

If, within 45 days after the first publication of the notice of sale or
disposition a petition signed by not less than 2% of the qualified electors
of the county is filed with the county election officer, such property shall
not be sold or disposed of unless the proposition of sale or disposal of
such property is submitted to a vote of the electors of the county at a
question submitted election called therefor. The election shall be called,
noticed and held in the manner provided by K.S.A, 10-120, and amend-
ments thereto, or at a general election. If a majority of the votes cast at
any such election authorizes any sale or disposition, such sale or dispo-
sition shall be made upon the notice hereinbefore prescribed by publi-
cation, to the person or entity tendering the highest and best bid, as
determined by the board. The board of county commissioners shall have
the right to reject any or all bids.

(b) If the board of county commissioners rejects all bids or if no bids
are received, the board may proceed to sell or dispose of the property
publicly, in the manner deemed prudent by the board, to the person or
entity tendering the highest and best bid or offer as determined by the
board. If the notice of sale or disposition has been previously published
in the manner set forth in subsection (a), no further notice of sale shall
be published before the property is sold or disposed of pursuant to this
subsection. When property of the county is sold or disposed of pursuant
to this subsection, the board shall cause to be published as a part of the
statement required by K.S.A. 19-227, and amendments thereto, a detailed
account of such sale or disposition which shall list such property, the
person who acquired the property and the purchase price.

(¢) If the value of the property does not exceed $1,000, such notice
by publication shall not be required prior to the sale or disposition of such
property. When property of the county having a value of more than $50
but not more than $1,000 is sold or disposed of, the board of county
commissioners shall cause to be published as a part of the statement
required by K.S.A 19-227, and amendments thereto, a detailed account
of such sale or disposition which shall list such property, the person who
acquired the property and the purchase price.

(d}  Upon a finding by the board that any property is no longer re-

9. /2
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quired, or cannot prudently be used for public purposes of the county,
the board, by a unanimous vote, may sell or dispose of such property, the
value of which does not exceed $50,000, by public or private sale or by
negotiation, as determined by the board. Notice of the board’s intent to
sell or dispose of such property shall be published at least two times in
the official county newspaper. Such notice shall include the time, place
and conditions of such sale or disposition.

(e) The board, by unanimous vote, may sell or dispose of any real
property interest belonging to the county, including any interest derived
through dedication, plat, condemnation, reversion, abandonment, reser-
vation or tax foreclosure, which the board determines, after notice and
public hearing, to be surplus property not required for public use, and to
be unmarketable property. Such property interest may be sold or dis-
posed of by the county by the adoption of a resolution providing that the
interest of the coun ty shall be vacated and transferring by quitclaim, with-
out benefit of warranties of title, whatever right, title or interest the
county has or may have in the property. The resolution shall provide for
the reservation to the county and the owners of any lesser property rights
for public utilities, the rights-of-way and easements for public service
facilities which are in existence and in use across the property. Upon
adoption of the resolution, the property interests vacated and conveyed
shall revert to and vest in the owners of the real estate immediately abut-
ting thereon, in proportion to the frontage of such land, except in cases
where such land may have been acquired for public use in a dilferent
proportion, in which event it shall revert and vest in the owner of the
adjoining real estate in the same proportion that it was acquired.

Following the adoption of the resolution, the county clerk shall record
the conveyance upon the transfer records of the county and shall cause
a notice of the transfer to be published at least two times in the official
county newspaper and to be sent by certified mail to each owner of the
adjoining real estate to whom the property is being transferred, at the
address where the owner's tax statement is sent, A copy of the transfer
and the notice shall be recorded with the register of deeds of the county,
and no fee shall be charged by the county clerk or the register of deeds
recording the transfer.

(f) In the event of any sale or disposition of real property pursuant
to the authority under this section, the board, in its discretion, may enter
into and execute contracts for sale or lease-purchase agreements for a
term of not more than five years.

(g) The provisions of this section shall not apply to or restrict the
conveyance of real property by any county to the state of Kansas, the title
to which was previously conveyed to such county by the state of Kansas.

(h) The provisions of this section shall not apply to or restrict the

9-/3
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organized under the laws of Kansas if such real property is acquired and
conveyed by the county for the purpose of development of an industrial
or business park on such real property comprised of businesses engaged
in: (1) Manufacturing articles of commerce; (2) conducting research and
development; or (3) storing or processing goods or commodities. If the
real property is to be conveyed for an amount whicl is less than the
amount the county paid to acquire such property, the board of county
commissioners shall publish a notice of its intent to convey such property.
The notice shall include a description of the property, the cost of acquir-
ing the property and the amount for which such property is to be con-
veyed. Such notice shall be published once each week for three consec-
utive weeks in the official county newspaper. If, within 45 days after the
first publication of such notice a petition signed by not less than 2% of
the qualified electors of the county is filed with the county election officer,
such property shall not be conveyed unless the proposition of sale or
disposal of such property is submitted to and approved by a majority of
the qualified voters of the county at an election called therefor. The elec-
tion shall be called, noticed and held in the manner provided by K.S.A.
10-120, and amendments thereto, or at a general election.

(i) The provisions of this section shall not apply to or restrict the
conveyance of real property by any county to a port authority if such real
property is acquired and conveyed by the county for the purpose of de-
velopment of an industrial, commercial or business park on such real
property. The board of county commissioners shall publish a notice of its
intent to convey such property. The notice shall include a description of
the property, the cost of acquiring the property and the amount for which
the property is to be conveyed. Such notice also shall include the time
and date of the public hearing at which the board proposes to consider
the conveyance of such property. Such notice shall be published at least
once in the official county newspaper. Following the public hearing, the
board of county commissioners may convey such property.

(j) Whenever it is required by this section that the board of county
commissioners approve a sale or disposition of property by unanimous
vote and a county has a five-member board, such board may approve a
sale or disposition of property by a ¥ majority.

(k) The provisions of this section shall not apply to the conveyance
of property pursuant to ¥$-4—2-1310 subsection (¢)(2) of section 7, and
amendments thereto.

New Sec. 19. If any provision of this act or the application thereof
to any person or circumstance is held invalid, the invalidity shall not affect
other provisions or applications of the act which can be given effect with-
out the invalid provision or application, and to this end the pravisions of

-
"
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this act are severable,

Sec. 20. K.S.A. 2-1315, 2-1316a, 2-1317, 2-1321, 2-1324, 2-1395, 9-
1326, 2-1327, 2-1328, 2-1329, 2-1330 and 19-211 and K.S.A. 2000 Sllpp.
2-1314, 2-1316, 2-1318, 2-1319, 2-1320, 2-1322, 2-1323, 2-1331 and 2-
1332 are hereby repealed.

Sec. 21. This act shall take effect and be in force from and after
January 1, 2002, and its publication in the statute book.

9-/5
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(a) Foreign weed category;

(b) containment category; or

() management category:

(1)  Primary management subcategory; or

(2) secondary management subcategory.

New Sec. 6. The secretary is authorized to:

(a) Adopt official methods for the management of noxious weeds and
to publish such methods;

(b) adopt rules and regulations as in the judgment of the secretary
are necessary to carry out the provisions of this act, and to alter or suspend
such rules and regulations when necessary; and

(c) enter into agreements and to cooperate with other governmental
entities, including the federal government, to administer this act.

New Sec. 7. (a) The board of county commissioners of each county
shall, and the governing body of any city may, employ a weed director.

(b)  The board of county commissioners of each county and the gov-
erning body of any city that employs a weed director shall:

(1) Prepare an annual report. The annual report shall be in the form
and contain the information required by the secretary in rules and reg-
ulations. The annual report shall be submitted to the secretary by Feb-
ruary 15 and cover the preceding calendar year. The annual report shall
include the weed director’s certification of the following:

(A) For each financial incentive paid, an authorized control method
was applied on all land identified in the annual report as being infested
with noxious weeds in the containment category and primary manage-
ment subcategory; or

(B) for each financial incentive paid, an authorized control method
was applied on land identified in the annual report as being infested with
noxious weeds in the secondary management subcategory, Certification
under this paragraph may include a scientifically representative sample
of the land infested with noxious weeds in the secondary management
subcategory for which a financial incentive was provided and is not re-
quired to be a certification for all land in such subcategory.

(2) Cooperate with the secretary in implementing the provisions of
this act.

(3) Prepare a weed management plan. The weed management plan
shall contain the activities to be conducted during the upcoming calendar
year to detect, monitor and contro] any noxious weed found growing in
the jurisdiction. The weed management plan shall be submitted to the
secretary by June 1 of each year.

(4) Establish a procedure to provide a financial incentive to a re-
sponsible party for the control and management of noxious weeds on a
substantiated and measurable basis. In no event shall a governmental

Proposed Amendment by Kansas
Agricultural Alliance

Page 4

House Agriculture Committee

March 12, 2001
Attachment 10
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entity or government employee obtain a financial incentive to control
noxious weeds on government land.

(5) Provide a linancial incentive {or the control and management of
noxious weeds on a substantiated and measurable basis to a responsible
pﬂl't)" \V]lO P':l)’s to COlltl'Ol ':'I.nd manage WEedS in a':lccordance With thls act
on private property in the containment category or the primary manage-

ment category./

(6) Specify practices contained in the official control plan for each
noxious weed present in the county or city for which a financial incentive
shall be provided and identify what financial incentives, if any, the gov-
ernmental entity shall provide for each control practice identified and
what substantiated and measurable basis such financial incentive is
provided.

(7) Provide a grievance system, established in the rules and regula-
tions of the secretary, allowing landowners or members of the public to
complain about noxious weeds growing on another’s land.

(8) Be subject to review and audit by the secretary, and shall make
all its books and records pertaining to this act available for inspection
upon request of the secretary.

(9)  Ascertain the approximate acreage infested with each kind of nox-
ious weed in the governmental entity’s jurisdiction. This information shall
be reported by June 1 of each year to the county, and any city or township
within the county’s boundaries.

(c) The board of county commissioners of each county and the gov-
erning body of any city that employs a weed director, in cooperation with
the weed director may:

(1) Provide a financial incentive on a substantiated and measurable
basis to a responsible party who pays to control and manage weeds in
accordance with this act on private property in the secondary manage-

ment subcategory. /

(2) Offer for sale any product or material identified in the official
control plan. The price for products or materials offered for sale shall be
determined by the following formula: Price of product or material paid
by the county or city plus any storage or handling amount minus the
financial incentive.

New Sec. 8. (a) At least annually, the board of county commissioners
of each county and the governing body of any city that employs a weed
director shall give the public general notice in the official county or city

newspaper of all noxious weeds identified by the weed director as growing

in the geographic area for which the weed director is responsible. The
notice to the general public shall follow the requirements adopted by
rules and regulations of the secretary.

(b) The board of county commissioners of each county and the gov-

)0 -

The same financial incentive shall apply
whether the responsible party purchases
chemicals from the county noxious weed" '
department or a registered Kansas pesticid
dealer.





