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MINUTES OF THE e-GOVERNMENT COMMITTEE. |

The meeting was called to order by Chairperson Deena Horst at 3:37 p.m. on March 20, 2001,
in Room 526-S of the Capitol.

All members were present except Representatives Henderson and Cook, both of whom were
excused.

Committee staff present:
Audrey Nogle, Kansas Legislative Research Department
Robert Chapman, Kansas Legislative Research Department
Amory Lovin, Kansas Legislative Research Department
Jim Wilson, Revisor of Statutes’ Office
Lisa Montgomery, Revisor of Statutes’ Office
Gary Deeter, Temporary Committee Secretary

Conferees appearing before the committee:
Gary George, Assistant Superintendent, Olathe (USD 233) School District
Michael Byington, Director, Envision Governmental Affairs Office

Others attending: See attached sheet.

Legislative Research staff Robert Chapman and Audrey Nogle briefed the e-Government
Committee on SB 161, saying that the bill authorizes local school boards to establish policy for
the use of credit cards by school districts for payment of district bills and acceptance of
credit/debit cards for payment of tuition fees. He noted that the Senate deleted “unnecessary
language.” Revisor Jim Wilson stated the bill might conflict with Kansas cash-basis statutes.

Gary George, Assistant Superintendent of the Olathe School District, spoke as a proponent of
the bill. (Attachment 1) He said that since 1997 the Olathe District has been using credit cards
for purchases and for travel. He pointed out advantages: some vendors do not accept
purchase orders; some hotels or car rental agencies require a credit card; credit card billing
saves paper and streamlines paper handling; credit cards have been convenient for teachers
ordering extra supplies; and credit card payment for tuition fees offers a service to parents. He
outlined safeguards established by the school board. During discussion, Revisor Wilson said
statutes are silent on the issue of credit card payments. Mr. George said the district, following
state law, pays off credit card balances each month. He said the district follows Kansas
statutes for bidding and payment procedures.

Written testimony by Jenni Newell, Executive Director of Business and Finance for the Blue
Valley School District (USD 229), was distributed as a proponent. (Attachment 2)

Michael Byington, Director, Envision Governmental Affairs Office, spoke as an opponent of the
bill. (Attachment 3) He noted that the Kansas Use Provisions statutes encourage Kansas
government entities, when requesting bids or ordering supplies or equipment, to give
preference to agencies or groups that employ disabled individuals. He expressed concern that
the use of credit cards will make it easier for school districts to bypass this preference. He said
presently only 32 of 304 school districts purchase from Envision, which manufactures products
likely to be used by all school districts. He proposed amending the bill with language expressed
in his testimony. Members considered requesting a Post Audit study.

Representative Morrison made a motion, seconded by Representative Stone, to include Mr.
Byington’s proposal as a conceptual amendment. The motion passed.

Representative Wilson made a motion, seconded by Representative Gatewood, to reinstate the
original language of the bill with the exception of debit cards. The motion passed 6-4.

Representative Wilson moved that the committee report SB 161 as amended favorable for
passage. Representative Gatewood seconded the motion, which passed.

The Chair opened discussion on SB 227. Staff Audrey Nogle and Robert Chapman outlined the
Kansas statutes applicable to competitive bidding, purchase exemptions, mandatory purchase



requirements, negotiated and insurance procurements, notice requirements, and ancillary
statutes. (Attachment 4) They provided samples of other states’ statutes and policies for on-
line bidding: Virginia (Attachment 5), Missouri (Attachment 6), Colorado and South Carolina
(Attachment 7). Mr. Chapman noted that South Carolina’s greatest hurdle was getting all
parties licensed. The Chair referenced written testimony from Marty Nohe, Vice-President of
the Public Finance Group, regarding Internet bond sales. (Attachment 8)

Revisor Wilson provided a draft Sub for SB 227. (Attachment 9) Responding to a question,
John Houlihan, Director, Division of Purchases, said the bill would affect all state schools and all
state purchases. Revisor Wilson said the unified bonding procedures section of the law applies
to all municipal entities, including school districts, which are authorized to issue bonds.
Representative Lane moved to adopt the draft Sub SB 227. Second by Representative Wilson.

Representative Morrison made a motion to table the bill. Second by Representative Faber, the
motion passed.

The meeting was adjourned at 5:05 p.m.
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Olathe School District USD 233
Gary George
Assistant Superintendent
March 20, 2001

Testimony on Senate Bill 161

Madam Chair and members of the committee, it is a pleasure to be with you
today. We are here to speak in support of Senate Bill 161, which will allow school

districts to use credit cards to make purchases and to receive payments from
others.

As we all know, credit cards have been around for a long time. Some, perhaps
most school districts, have for years used credit cards for gasoline purchases
when traveling. The use of credit cards expanded in some districts when school
teams, board of education or others were traveling to conferences, etc. We have
found that it is almost impossible to make hotel reservations and airline
reservations without a purchase card.

In 1997, our district expanded the use of credit cards for other purchases. This
has solved a number of problems. For example, some vendors do not accept
purchase orders, but will accept credit cards and the paperwork associated with
multi-page purchase orders for several thousand employees was massive. The
use of purchase cards has greatly reduced the paperwork.

We have put a number of safeguards in place to prevent abuse. They are listed
on the attachment. You will find that there is a transaction limit and a monthly
limit for each cardholder. Further the card cannot be used with a blocked vendor.
Many types of vendors are off-limits.

We have also made arrangements for parents to pay textbook rental fees by
credit card. The system works well and has been well received by everyone
involved.

We urge your favorable consideration of Senate Bill 161.

Thank you.



Olathe District Schools

Authorization for Procurement Card Use

Cardholder Name:
Card Number:

You are authorized to purchase goods utilizing the District Card. Your administrator will
stipulate if purchases must be approved before the transaction.

The amount your card has been approved to accept is:
Single Purchase Limit: $
Monthly Limit; $

You are authorized to use any vendor EXCEPT the type of merchant listed on the
reverse of this form.

Goods may be purchased that are consistent with your organizational responsibilities
and satisfy your departmental needs.

All purchases shall be made in accordance with applicable purchasing procedures and
procurement card procedures.

This delegation shall automatically cease upon your separation from the District or your
reassignment to another department within the District.

Please acknowledge your review and understanding of the various provisions of the
above referenced procedures by signing below. Upon receipt of the originally signed
document, the Controller will issue the card.

I HAVE REVIEWED AND UNDERSTAND THE PROVISIONS OF THE
PROCUREMENT CARD PROCEDURES FOR THE OLATHE DISTRICT
SCHOOLS.

Name:

Date:

SSN:



OLATHE DISTRICT SCHOOLS

TYPES OF VENDORS BLOCKED

VISA CARD NOT TO BE USED FOR THESE
TYPES OF PURCHASES

Airlines

Utilities
Telephone, Wire Transfer, Electric, Gas, Water, Sanitation

Railroads

Ambulance

Bus Lines

Motor Freight Carriers

Courier Services

Public Warehousing

Cruise Lines

Boat Rental

Marinas

Transportation arrangements

Drinking Places

Package Stores

Antique Shops

Pawn Shops

Direct Marketing Travel

Cigar Stores and Stands

Funeral Service and Crematories

Tax Preparation

Dating and Escort Services

Counseling Services

Massage Parlors

Betting, Casino

Service Providers
Financial Institutions (cash, merchandise or services), Money Orders, Traveler's

- Checks, Brokers/Dealers, Insurance Sales, Timeshares, Camps

Professional Services and Membership Organizations
Doctors (Medical, Dental, Eye, Osteopaths, Chiropractor), Optical Goods,
Nursing Facilities, Hospitals, Laboratories, Legal, Schools, Child Care Services,
Civic/Social/Fraternal Associations, Charitable/Religious/Political Organizations,
Architectural/Engineering/Surveying Services, Accounting/Auditing/Bookkeeping
Services, Court Costs, Fines, Bail Bond Payments, Tax Payments, Gov't Loan
Payments
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11:17am From-Blue Valley Education Services 8135857707 T-788 P 02/02 F-B0B
| USTH 229
Madam Chairperson and Members of the E-Commerce Committee —~

My name is Jenni Newell, [ am the Executive Dire
Blue Valley School District. [ support Senate Bill

— S"
O
- e

School disiricts across the state of Kansas need the flexibility that credit cards and
purchasing cards provide. As budgets continue to get tighter, we are constantly looking
for ways to improve the efficiencies of our operations. Estimates are that to process
small dollar purchases through our financial system costs in excess of $100 per
wansaction. With the use of purchasing cards, we can eliminate these high dollar
transaction costs and provide more efficient payment of goods and services. Purchasing
cards provide school districts the flexibility needed without sacrificing safeguards and
internal controls over transactions by employees.

"

Thank you for your time and consideration.
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Choices
: & resources for people who are blind or low vision

Envision.

~ PLEASE REPLY TO: Michael Byington. Director

Envision Governmental Affairs Office
924 S. Kansas Ave
Topeka, Kansas 66612
(785) 354-4747 (Topeka office)
(785) 640-4500 (page/mobile)
(785) 354-4646 (FAX)
mbyingto@ink.org or
michael.byington@envisionus.com

March 20, 2001

TO: House Committee ON e-Covernment, Representative Deena Horst,
Chair

RE: Senate Bill 161
Chalirperson Horst and members of the Committee:

genate Bill 161 would grant potential authority t©O Boards of
Education of l1ocal school districts to provide for acquisition gk
credit cards in the name of the district. We hesitate to OPPOSE
this concept pecause this ig clearly the waive of the future in
agency purchasing. It ig in fact a practice being promoted by the
federal government through former Vice president Gore's
nReinventing covernment” initiative, and which the United States
Military has started using over the past eight vyears. As a result,
currently over 5,000 federal government employees each month, who
used to have 1O direct purchasing authority. receive thelr new
vimpact cards" which are credit cards along the 1ines detailed for
gchool Districts in this Senate Bill. It is only logical that State
agencies are going to follow the federal example.

our concern ig that this legislation, unless amended, could
potentially hurt employment of severely disabled Kansans. T will
explain the rather complex and convoluted connection betweel these
two seemingly unconnected issues as this testimony progresses, but
T will first of all scknowledge that 1 offered the amendment I will
propose here also to the genate Committee handling this Bill. That
Ccommittee declined toO add the amendment after an opinion was
recquested of Revisor Avig Swartzman as to whether my amendment was
necessary. Revisor Swartzmal opined that the amendment was not
necessary. Wwith due respect to Revisor gwartzman, 1 have done some
additional regearch tO gupport my position. I do not guestion
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Revisor Swartzman’s reasoning; 1t is in fact quite sound. The
research I will report will deal with how laws are being
implemented; they are not working in the ways thelr existing
language implies.

I will now provide the wording of my proposed amendment. 1 shall
then offer our reasoning in asking for it, and offer our supporting
research thereafter.

In line 21 of Senate bill 161, after the word "cards," the
following language would be added, "A restriction prescribed by any
such policy, shall include assurance that provisions set forth in
K.S.A. 75-3317 et seg. shall be observed and enforced."

At the end of line 40 of Senate Bill 151, the following would be
added after the word neffective." "The provisions of K.S.A. 75-
3317 et seg. are, however applicable to this section."

A new Section (c) would alsoc be added. It would read as follows:
"NEW SECTION (c) If it is brought €O the attention of the State
Board of Educatigd or the director of purchasesyof the department
of administration$that a school district using creditJor debit
cards as zuthorizdd by Section 1 (a) of this act is repeatedly an
willfully violating the provisions of K.S.A. 75-3317 et sed., then
the State Board of Educationiand the director of purchases Jof the
department of administratidﬁ%ﬁ?e herebyv given separate authority,
and shall engage such authemity, to revoke the school district’s
authorizacion to use a credit card purchasing system for a period
of one vear commencing cn July 1 of the fiscal vear following the
viclations."

The referenced K.S.A. 75-3317 et sed., provides that when not for
profit Kansas corporations, who employ people who are blind or
severely disabled, are manufacturing products which will meet the
needs of state agencies or unified school districts operating
within the State of Kansas, such not for profit manufacturers are
a mandatory source for such products. The referenced statutes also
provide protections to insure that the state agencies and school
districte are getting a fair deal. The statutes allow the director
of purchases to fix prices for goods offered based on a fair market
value, and require that goods provided be of conforming quality in
order for the law to apply. There is also procedure for waiver of
the law provided within the statutes if the not for profits
involved can not provide sufficient quantities of goods in a timely
manner.

At Envision, for example, some of the products we manufacture
include: writing instruments, seal closure bags, and trash bags,
211 of which are used in considerable quantity by the school
districts. BAbout 25 of our most severely multiply disabled blind
employees are employed exclusively on contracts which manufacture
products to meet sales under K.S.A. 75-3317 et seqg. Additionally,
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about another 67 of our employees work on manufacturing products
which are in significant quantity sold under the provisions of
K.S.A. 75-3317 et seq. While these product lines also have strong
customer following in the federal government and private
competitive gectors, we would nonetheless stand to lose business if
state government purchasing or school district purchasing were to
be significantly weakened. The result would be that a number of
blind or severely multiply disabled blind employees would run the
risk of losing employment.

Our products are of excellent quality, and we have a very good on
time delivery history. In areas of competitive price, quality, and
delivery, we are most certainly as competitive as existing law
reguires, and often more so. What we are not able to do, however,
is compete with the glitzy displays for products, such as writing
instruments and trash bags, which are a part of marketing in local
retail establishments where school district credit cards are likely
to be used. We make an excellent line of pens, but we do not have
movie stars flicking their biks on national television. We make a
thicker mil, better line of bags than are commercially available,
but we do not have cardboard statues of the Man From Glad, in his
pristine, white uniform, swooping down to save somebody’s sandwich,
or to place our pristine garbage bags in his pristine dumpster. The
prevalence of this type of marketing will cause us to lose business
if school district employees can go to the local five and dime and
purchage products which compete with ours, and which Kansas law
currently says they are supposed to give us the first shot at
selling to the districts. No matter how much positive marketing we
do with school districts or cther government customers, and we do
a significant amount, our products are simply not in those local
venues where sgchool district credit cards will be used.

Frankly, we know that some of the unified gchool districts are in
violation of K.S.A. 75-3317 et seq. anyway. IF they were not, we
would have much more business from school districts overall.

This is the area where we have done some additional research
subseguent to the Senate Hearing. Out of 304 total school
districts in Kansas, 32 purchase from Envision. We strongly suspect
that the other 272 may from time to time use writing instruments,
trash bags, paper towels, or other items which we manufacture, but
they do not buy them from us or any other manufacturer covered
under K.S.A. 75-3317 et seq. as they are supposed to.

There is no real enforcement provisions within K.S.A. 75-3317 et
seq., as it 1is, because when this law was adopted, it was the
wisdom of the Kansas Legislature that enforcement provisions were
not needed.

The world has changed subsequent to the adoption of the statutes as
described above. There are no longer just a few making purchasing
decisions. Credit card issuance spreads this authority over many
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more pecple. Envision has been willing to change with that world
and has done so already. Ws also offer a high degree of
personalized customer service. We are willing and ready to make
similar accommodations and adjustments to keep the school districts
as valued customers and to increase this business, but to do so, we
need some linkage between the purchasing authority authorized under
Senate Bill 161, and K.S.A. 75-3317 et seq.

Without =such linkage, there 1is no guestion that we will lose
business if credit card decentralized purchasing programming is
implemented for some or all of our 32 school district customers.
The current lack of compliance with existing laws, which we have
documented here, suggests that the laws as they exist do not
contain adequate enforcement provisions, so anything which has the
potential to additionally reduce compliance with laws concerning
specialized purchasing from the disabled, will most likely indeed
do so.

While the 32 school districts cdoilng business with us, out of 304
which are supposed to, 1is not a very good participation track
record, we can 111 afford teo lose part or all cf the business from
the 32 districts whom we are serving.

What we, who are not £for prciitg in the business o©f providing
employment for people with blindness or other severe disabilities,
are doing is still neecs=d. When the Javits-Wagner-0'Day Act was
adopted at the federal 1level, and most States adopted similar
statutes such as we have here in Kansas, in the late 1930s and
early 1940s, unemployment among people who were blind or severely
disabled wasg at z level of over 95% among those who would normally
be considsred to be of working age. In 1990, number crunching from
census data demonstratec that we had gotten the number down to 74%
unemployment among working aged blind. Groups representing other
disability interests also did sampling around 1990 and arrived at
an estimate of 70% unemployment among their working aged
populations. Thus it was established that we were making progress,
but still had a very lorg distance to go.

Programs which integrate people who are blind and severely disabled
into community based employment settings are further helping impact
unemployment among the disabled populations, and many not for
profits who sell under K.S.A. 75-3317 et seq., including Envision,
are operating such employment vlacement and support programs for
working aged, disabled adults. Even with these new initiatives,
however, recent research suggests that, as of the year 2000, we
were still experiencing over 60% unemployment among those who are
blind or severely disabled. We are thus not in a position to give
up any viable employment options. We can not tell pecple who may be
laid off because of loss of contracts that the economy remains
fairly gcod with under 4% unemployment, and that other Jjcbs are
thus readily available. With our populations, there is more along
the lines of a 60% charce that they are simply not going to get
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other jobs until we can call them back.

This is why we can not support the modernization of school district
purchasing options without the addition of provisions which insure
that employment programs for people who are blind and severely
disabled will be allowed to evolve and grow with such

modernization.

Sincerely yours:

Michael Byington
Director of Governmental Affairs
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10.

11.

26-1123. Procurement of firm or firms to perform financial-compliance audit; procedure.
46-1125. Selection of firms or firms by contract audit committee; considerations.

46-1126. Contracts for financial-compliance audits; professional liability insurance;
responsibilities of selected firm.

46-1127. Contract audit commitiee to monitor conduct of financial-compliance audit;
written audit report; duty of confidentiality.

Einancial seryi  financi

75-3799. Financial services for state agencies; procedures for acquisition;
negotiating committee.

75-37,101. Cenificate of participation financing; purpose; authcrization and approval.
Lottery

74-8704. Executive director, powers.

74-8705. Major frocurement contracts.

74-8706. Executive director, duties.

P o : [ : | i I

75-37,102. Procurement negotiating committees, services or technical products;

composition; powers; notice and procedures; bidding and open meeting exemptions;
reports to legislative coordinating council and committees.

Tel _— .

75-4713. Acquisition of telecommunications services; negotiating committee; procedures.

VII. INSURANCE PROCUREMENT
Authori Purcl Specific |
74-4702. Specific authority required for purchase of property insurance by state agencies.
74-4703. Fire and extended coverage insurance on certain property authorized, when.
74-4706. No payment where insurance unauthorized.

74-4707. Purchase of motor vehicle insurance by state agencies; coverage, limitation.
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2. Committee on Surety Bonds and Insurance

75-4101. Committee on surety bonds and insurance; composition:officers: meetings;
compensation; acquisition of insurance, restrictions and exceptions: purchases
by turnpike authority and agencies sponsoring foster grandparent and senior
companion programs

75-4101a. Purchase of certain insurance contracts or contracts for health care services of
a health maintenance organization by tumpike authority.

75-4101b. Same; workmen's compensation insurance.

K.S.A. 75-4102. Elective state officers: corporate surety, amount, terms and conditions;
blanket bond.

75-4103. Appointive officers and employees; surety; amount,terms and conditions;
blanket bond.

75-4105. Purchac~ of surety bonds and insurance contracts;approval; bids; proration of
cost of premiums or rates.

75-4106. Filing of bonds and contracts; cancellation of coverage.

75-4107. Bond required under other law governed by this act;authority under other acts to

purchase surety bonds or insurance transferred to committee.
75-4109. Property and casualty insurance; coverages required: approval of coverages.
75-4112. State agency defined.

75-4114. Purchase of liability insurance to cover the state and its officers, employees
and agents.

5. E :

75-6106. Same; settlement of claims, procedure; effect of settlement.

75-6108. Same; defense of governmental entity or employee when refusal by
governmental entity to provide defense, when; recovery of defense costs, when;
requests to provide defense, procedure; reimbursement of defense costs, when.

75-6111. Same; purchase of insurance; interlocal agreements for purchase of
insurance or pooling arrangements.

n tate-
Authority with Gommi E S

74-4717. Definitions.

74-4718. Insurance coverage for state-owned buildings; procedure; requirements.
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74-4719. Same; administration; powers and duties of department; rules and regulations. 40
74-4720. Same; buildings authorized to be excluded from coverage. 40

74-4721.Same;annual report to legislature by department. 40

a. State Fair

2-224. Purchase of cerain insurance by board. 40
b. District Attomeys Covered by Blanket Surety Bond

22a-101. Election of district attorneys in certain judicial districts; term; oath; bond;
abolition of office of county attomey in said districts. 40

c. Kansas Development Finance Authority i
74-8904. Same, powers. 41

d. State Historical Society

75-2728. Insurance for loss or damage to historical collections or personal property;
receipts credited to insurance collection replacement; reimbursernent fund. 41

e. Vanpool Program

75-46a04. Same; drivers and alternate drivers; vehicle registration and insurance
requirements. 41

f. Insurance for Aircraft

75-712e. Purchase of insurance for aircraft owned by Kansas bureau of investigation
authorized. 41

76-218. Insurance for aircraft testing and operation; acquisition and coverages. 42

76-391. Purchase of insurance for aircraft owned and operated by university of

Kansas or the university of Kansas medical center; coverages. 42
76-491. Purchase of insurance for aircraft authorized. 42
L. 1995, ch. 223, § 3, July 1.  (Kansas Highway Patrol) 42
L. 1995, ch. 229, §8, July 1. (Wild Life & Parks, Dept. of) 42

g. University Press

76-394. University press of Kansas; insurance against loss or damage to book inventory. 42
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h. Property and Casualty Insurance by State Educational Institution

76-747. Property and casualty insurance; purchase by state educational institution on
certain buildings, equipment and facilities; “state educational institution” defined.

76-711. Definitions.
State Educational Housing System

76-764. Same; insurance.

6. ltems Exempt from Committee on Surety Bonds and Insurance

a. Group Life, Disability an Death Benefits through Retirement Plans

74-4925. Retirement annuities for certain employees of the state board of

regents and institutions under its management; KPERS prior service credit;

tax sheltered annuities; elections to remain eligible for assistanc =.
74-4927. Plan of death and long-term disability benefits; optional death benefit plan.
State Employee Benefit Programs

75-6501. State health care benefits program; benefits authorized; designation of
persons qualified to participate, rules and regulations.

75-6504. Same; powers for development and implementation of program;
contract bidding exemption.

75-6505. Same; contracts with health maintenance organizations.
Family Foster Care Program
75-5328a. Purchase of insruance insuring volunteers in family foster care program.
Study Abroad Program

76-749. Insurance for study abroad, contracts.
Women's Intercollegiate Athletics

76-750. Accident and health insurance, women's intercollegiate athletics.
Postgraduate Resident Training

76-826. Purchase of or reimbursement for liability insurance to cover persons

engaged in postgraduate residency training program in allopathic medicine
at university of Kansas medical center; contracts.
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" . il ations B

a. Corrections - Professional liability insurance
L. 1994, Ch. 260, § 2; July 1.

b. Empornia State University

1) Restricted Fees Fund - Personal property insurance

L. 1995, ch. 228, § 7; July 1.

2) Student Health Fees Fund - Professional liability insurance

L. 1995, ch. 228, § 7; July 1.

c. Fort Hays State University

1) Restricted Fees Fund - Personal property insurance

L. 1995, ch. 228, § 2; July 1.

2) Health Fees Fund - Professional liability insurance

L. 1995, ch. 228, § 2; July 1.

d. Indigents’ Defense Services, State Board of - Professional liability insurance

L. 1995, ch. 198, § 3, July 1.
e. Kansas Highway Patrol - aircraft insurance
L. 1995, ch. 223, § 3, July 1.

f. Kansas State University

1) Restricted Fees Fund - Personal property insurance

L. 1995, ch. 228, §3; July 1.

2) Student Health Fees Fund - Professional liability insurance

L. 1995, ch. 228, § 3; July 1.

g. Kansas Stale University Extension Systems and Agriculture Research Programs -

Personal property insurance

L. 1995, ch. 228, § 4; July 1.

Xii

46

46

46

46

47

47

47

47

47

47



h. Kansas State University Veterinary Medical Center - Personal property insurance

L. 1995, ch. 228, § 5; July 1.

i. Kansas State University Salina, College of Technology - Personal property insurance

L. 1995, ch. 228, § 6; July 1.

j. Pittsburg State University

1) Restricted Fee Fund - Personal property insurance

L. 1995, ch. 228, § 8; July 1.

2) Hospital and Student Health Fee Fund - Professional liability insurance

L. 1995, ch. 228, § 8; July 1.

k. Department of Social and Rehabilitation Services - Professional Liability Insurance

L. 1995, ch. 219, § 2; July 1.

I. University of Kansas

1) Restricted Fees Fund - Personal propenty insurance

L. 1995, ch. 228, § 9; July 1.

2) Health Service Fee - Professional liability insurance

L. 1995, ch. 228, § 9; July 1.
m. University of Kansas Medical Center
1) Operating Expenditures
i.Professional liability insurance
L. 1995, ch. 228, § 10; July 1.
i. Health insurance:

L. 1995, ch. 228, § 10; July 1.

2) Restricted Fees Fund - Personal property insurance

L. 1995, ch. 228, § 10; July 1.

Xiii
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n. Wichita State University
1) Restricted Fees Fund
i) Personal property insurance:
L. 1995, ch. 228, § 11; July 1.
ii) Professional liability insurance:
L. 1995, ch. 228, § 11; July 1.

o. Wildlife and Parks, Department of - Aircraft insurance

L. 1995, ch. 229, §8, July 1.

Vilil. NOTICE REQUIREMENTS

75-430a. Same; publication of notice of negotiations for certain contracts,
sales of property and mineral production and other leases.

2 C itive biddi , ,

75-3739. Competitive bids, exceptions; reports of purchases without competitive
bids, waivers of bid solicitation publication and delegations of purchasing
authority; highway contracts exemption; state agency contracts exemption;
prior approval of real property leases.

3. ti i -
75-430. Kansas register; compilation, indexing and publication by secretary of state;

publications to be included; publication intervals; inclusion of materials by
reference; disposition and sale of copies.

IX. ANCILLARY STATUTES

1 inst discriminati

K.S.A. 44-1030. State and local government contracts; mandatory provisions.

K.S.A. 44-1031. Same; personnel to be used in performing contracts; reports;
nonapplication to certain contractors.

Xiv



2. FEinance Council

75-3711d. Contracts over $250,000 between state educational institutions and

other state agencies; approval of state finance council, guidelines.

3. Governmental ethics

46-216. “Compensation” defined.

46-217. “Economic opportunity” defined.

46-221. “State officer or employee” and “candidate for state office” defined.
46-222. “Lobbyist™ defined; exceptions.

46-225. “Lobbying” defined; exceptions;
employment of legislator as a lobbyist prohibited.

46-228. “Special interest” defined.

46-229. “Substantial interest” and “client or customer” defined.

46-230. “Business” defined.

46-231. “Contract” defined.

46-232. Lobbying by state officer or employee; prohibited act; exception.

46-233. Contracts involving state officer or employee or legislator; prohibited acts,
exceptions; challenging constitutionality of legislative action or enactment by
legislator; prohibited acts.

46-235. Restrictions on compensation of state officer and employees.

46-236. Certain solicitations by state officers and employees and candidates for
state offices prohibited; exceptions.

46-237. Gifts to state agencies, state officers and employees and candidates for
state office; limitations and prohibitions; exceptions; hospitality; honoraria;
gifts from foreign governments; reimbursement of legislators for travel and
subsistence expenses by certain national and international organizations and
foreign governments.

46-238. Restrictions on sale or lease of property and furnishing services by state
officers and employees and candidates for state offices.

46-241. Disclosure or use of confidential information by state officer or employee.
46-243. Censure or forfeiture of office or employment for violation.

46-244. Same; commencement and final determination of action.
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46-247. Individuals required to file written statements of substantial interests.

46-254. Opinions; effect of compliance with opinion; filing, publication and disposition.

46-282. "Designee” defined.

46-283. “Maijor policy making” position defined.

46-284. “Consultant” defined.

46-286. Participation by state officer or employee in licensure, regulation or in any
contract with any organization with which such person holds a position
prohibited; exceptions.

46-288. Violations of state governmental ethics laws; civil fine.

Leaista] i

46-1114. Additional financial-compliance or performance audits authorized at
direction of post audit committee; persons subject to aLdit; access
to records, limitations.

46-1115. Failure to furnish information or material for audit by person entitled to receive
state funds; withholding of funds; duties of post auditor and director of accounts
and reports; certain contracts unimpaired.

46-1116. Crime of failure to make records available for post audit defined and classified.

Open records act

45-216. Public policy that records be open.

45-217. Definitions.

45-218. Inspection of records; request; response; refusal, when; fees.
45-219. Abstracts or copies of records.

45-220. Procedures for obtaining access to or copies of records; request; office hours;
provision of information on procedures.

45-221. Certain records not required to be open; separation of open and closed
information required; statistics and records over 70 years old open.

Prompt payment

75-6401. Short title.

75-6402. Definitions.
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75-6403. Prompt payment for goods and services required; interest payment
penalty, rate; conditions and procedures.

75-6404. Same; payments prior to final acceptance not prohibited.
75-6405. Same; payment at discount rate; late penalty.

75-6406. Reports by state agencies.

75-6407. Rules and regulations.

Setoff against the debtors of the state

75-6202. Definitions.

75-6203. Setoff, additional collection remedy; duties of state agencies, rules and
regulations; “contributions of income™ definition.

75-6204. Authority to set off against debtors of the state.

Special clai ;

46-907. Submission of centain claims to joint committee on special claims against the state.
46-919. Purpose of act.

46-921. Same; authority for director of accounts and reports to make payment on
canceled state warrants; limitation; amount; source.

10-811. Cancellation of state warrants; when warrant may be canceled: records of cancellation.

46-922. Same, payment by state agencies for certain personal injuries and property
damages or losses authorized; limitations.

46-924. Same; acceptance of payment by claimant final,

Surplus property program

75-6601. State surplus property program; established; eligible participants.
75-6602. Procedures authorized for disposing of surplus property.

75-6603. Powers and duties of director of Kansas correctional industries; rules
and regulations.

75-6604. Disposition of proceeds received for surplus property.

75-6605. Assessments by director Kansas correctional industries, disposition;
fund.
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75-6606. Disposition of personal property of state agencies; rules and regulations;
transfer or loan of property to other state agencies, fees; trade-in with purchase;
election by director of correctional industries.

75-6607. Citation of act.

74-2124. Sale of retired patrol vehicles; disposition of proceeds.

74-2136. Kansas highway patrol motor vehicle fund.

10. Tort claims act

75-6101. Citation of act; claims to which act applicable; act applicable to municipalities.

75-6102. Deéfinitions.

K.S.A. 75-6103. Liability of governmental entities for damages caused by employee
acts or omissions, when; applicable procedure.

K.S.A. 75-6104. Liability of governmental entities for damages caused by employee
acts or omissions, when; exceptions form liability.

K.S.A. 75-6105. Same; maximum liability for claims; apportionment of multiple claims;
no liability for punitive or exemplary damages or interest.

K.S.A. 75-6108. Same; defense of governmental entity or employee, when; refusal by
governmental entity to provide defense, when; recovery of defense costs, when;
requests to provide defense, procedure; reimbursement of defense costs, when.

K.S.A. 75-6109. Same; indemnification of employee acting within scope of employment;
no punitive or exemplary damages; recovery or defense costs by governmental entity.

K.S.A. 75-6116. Defense and payment of liability and defense costs of employee in
civil cases; payment of punitive or exemplary damages or reimbursement of
related defense costs; compromise or settlement of claim; not a waiver of immunity;
certain health care providers considered employees.
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75-3738

Chapter 75.--STATE DEPARTMENTS; PUBLIC OFFICERSAND EMPLOYEES
Article 37.--DEPARTMENT OFADMINISTRATION

75-3738. Powers and duties of the director of purchases. The director of purchases shall:

(a) Purchase, rent or otherwise provide for the furnishing of supplies, materials, equipment or contractual
services for all state agencies.

(b) Have power to authorize any state agency to purchase directly certain specified supplies, materials,
equipment or contractual services under prescribed conditions and procedures.

(c) Prescribe the manner in which supplies, materials and equipment shall be purchased, delivered and
distributed.

(d) Prescribe the time, manner and authentication of making réquisitions for supplies, materials, equipment
and contractual services.

(e) Establish standards of quality and quantity and develop standard specifications in consultation with the
several state agencies.

(f) Prescribe the manner of making chemical and physical tests of samples submitted with bids and samples
of deliveries to determine compliance with specifications and the manner in which state agencies shall inspect all
deliveries of supplies, materials and equipment.

(g) Prescribe the amounts and form of, accounting for and disposition of any deposit or bond required to be
submitted with a bid or a contract and the amount of any such deposit or bond to be given for the faithful
performance of a contract. .

(h) Require reports by state agencies of stocks of supplies, materials and equipment on hand and prescribe
the form of such reports and deliver copies of such reports to the director of purchases and the director of
accounts and reports.

History: L. 1953, ch. 375, § 38; L. 1963, ch. 432, § 1; L. 1972, ch. 332, § 79; L. 1983, ch. 290, § 3: L. 1986,
ch. 327, § 4; L. 1987, ch. 341, § 4; April 30.
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75-3739

Chapter 75.--STATE DEPARTMENTS; PUBLIC OFFICERSAND EMPLOYEES
Article 37.--DEPARTMENT OFADMINISTRATION

75-3739. Competitive bids, exceptions; reports of purchases without bids, waivers of bid solicitation
publication and delegations of purchasing authority; highway contracts exemption; state agency
contracts exemption; prior approval of real property leases. In the manner as provided in this act and rules
and regulations established thereunder:

(a) All contracts for construction and repairs, and all purchases of and contracts for supplies, materials,
equipment and contractual services to be acquired for state agencies shall be based on competitive bids, except
that competitive bids need not be required in the following instances:

(1) For contractual services, supplies, materials, or equipment when, in the judgment of the director of
purchases, no competition exists;

(2) when, in the judgment of the director of purchases, chemicals and other material or equipment for use in
laboratories or experimental studies by state agencies are best purchased without competition, or where rates are
fixed by law or ordinance;

(3) when, in the judgment of the director of purchases, an agency emergency requires immediate delivery of
supplies, materials or equipment, or immediate performance of services;

(4) when any statute authorizes another procedure or provides an exemption from the provisions of this
section;

(5) when compatibility with existing contractual services, supplies, materials or equipment is the overriding
consideration;

(6) when a used item becomes available and is subject to immediate sale; or

(7) when, in the judgment of the director of purchases and the head of the acquiring state agency, not
seeking competitive bids is in the best interest of the state.

When the director of purchases approves a purchase of or contract for supplies, materials, equipment, or
contractual services in any instance specified in this subsection, the director may delegate authority to make the
purchase or enter the contract under conditions and procedures prescribed by the director.

The director of purchases shall prepare a detailed report at least once in each calendar quarter of all contracts
over $5,000 entered into without competitive bids under subsection (a)(1), (2), (3), (5), (6) or (7). The director shall
submit the report to the legislative coordinating council, the chairperson of the committee on ways and means of
the senate, the chairperson of the committee on appropriations of the house of representatives and the

chairperson of the Kansas performance review board.

(b) (1) If the amount of the purchase is estimated to exceed $50,000, sealed bids shall be solicited by notice
published once in the Kansas register not less than 10 days before the date stated in the notice for the opening of
the bids. The director of purchases may waive this publication of notice requirement when the director determines
that a more timely procurement is in the best interest of the state. The director of purchases also may designate a
trade journal for the publication. The director of purchases also shall solicit such bids by sending notices by mail to
prospective bidders and by posting the notice on a public bulletin board for at least 10 business days before the
date stated in the notice for the opening of the bids unless otherwise provided by law. All bids shall be sealed
when received and shall be opened in public at the hour stated in the notice.

(2) The director of purchases shall prepare a detailed report at least once in each calendar quarter of all
instances in which the director waived publication of the notice of bid solicitations in the Kansas register as
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1 of3 3/13/01 8:22 AM



Kans:

20of3

slative Services: Kansas Statute No. 75-3739 http://www.accesskansas.org/legislative/stat iex.céi

provided in this subsection. The director shall submit the report to the legislative coordinating council, the
chairperson of the committee on ways and means of the senate, the chairperson of the committee on
appropriations of the house of representatives and the chairperson of the Kansas performance review board.

(c) All purchases estimated to exceed approximately $25,000 but not more than $50,000, shall be made after
receipt of sealed bids following at least three days' notice posted on a public bulletin board.

(d) All purchases estimated to be more than $5,000, but less than $25,000, may be made after the receipt of
three or more bid solicitations by telephone, telephone facsimile or sealed bid, following at least three days' notice
posted on a public bulletin board. Such bids shall be recorded as provided in subsection (e) of K.S.A. 75-374" and
amendments thereto. Any purchase that is estimated to be less than $5,000 may be purchased under condit:ons
and procedures prescribed by the director of purchases. Purchases made in compliance with such conditions and
procedures shall be exempt from other provisions of this section.

(e) With the approval of the secretary of administration, the director of purchases may delegate authority to
any state agency to make purchases of less than $25,000 under certain prescribed conditions and procecures.
The director of purchases shall prepare a report at least once in each calendar quarter of all current and £xisting
delegations of authority to state agencies as provided in this subsection. The director shall submit the report to the
legislative coordinating council, the chairperson of the committee on ways and means of the senate, the
chairperson of the committee on appropriations of the house of representatives and the chairperson of the Kansas
performance review board.

(f) Subject to the provisions of subsection (e), contracts and purchases shall be based on specifications
approved by the director of purchases. When deemed applicable and feasible by the director of purchases, such
specifications shall include either energy efficiency standards or appropriate life cycle cost formulas, or both, for
all supplies, materials, equipment and contractual services to be purchased by the state. The director of
purchases may reject a contract or purchase on the basis that a product is manufactured or assembled outside
the United States. No such specifications shall be fixed in 2 manner to effectively exclude any responsible bidder
offering comparable supplies, materials, equipment or contractual services.

(g) Notwithstanding anything herein to the contrary, all contracts with independent construction concerns for
the construction, improvement, reconstruction and maintenance of the state highway system and the acquisition of ,
rights-of-way for state highway purposes shall be advertised and let as now or hereafter provided by law.

(h) The director of purchases may authorize state agencies to contract for services and materials with other
state agencies, or with federal agencies, political subdivisions of Kansas, agencies of other states or subdivisions
thereof, or private nonprofit educational institutions, without competitive bids.

() The director of purchases may participate in, sponsor, conduct, or administer a cooperative purchasing
agreement or consortium for purchases of supplies, materials, equipment, and contractual services with federal
agencies or agencies of other states or local units of government. Cooperative purchasing agreements entered
into under this subsection shall not be subject to K.S.A. 75-3739 through 75-3740a, and amendments thereto.
Nothing in this subsection shall allow federal grant moneys to be handled differently from any other moneys of the
state unless the requirements of the applicable federal grant specifically require such federal moneys to be
handied differently. [*]

() The director of purchases may delegate authority to any state agency to make purchases under certain
prescribed conditions and procedures when the acquisition is funded, in whole or in part, from a grant. Purchases
made in compliance with such conditions and procedures shall be exempt from other provisions of this section. As
used in this subsection the term "grant" means a disbursement made from federal or private funds, or a
combination of these sources, to a state agency.

(k) The director of purchases shall prepare a detailed report at least once each calendar quarter of all
contracts for services, supplies, materials or equipment entered into pursuant to subsection (h), (i) or (j) and
submit it to the legislative coordinating council, the chairperson of the committee on ways and means of the
senate, the chairperson of the committee on appropriations of the house of representatives and the chairperson of
the Kansas performance review board.

(I) Except as otherwise specifically provided by law, no state agency shall enter into any lease of real
property without the prior approval of the secretary of administration. A state agency shall submit to the secretary
of administration such information relating to any proposed lease of real property as the secretary may require.
The secretary of administration shall either approve, modify and approve or reject any such proposed lease.

(m) The director of purchases shall require all bidders on state contracts to disclose all substantial interests
held by the bidder in the state.

History: L. 1953, ch. 375, § 39; L. 1968, ch. 311, § 2; L. 1975, ch. 450, § 1; L. 1978, ch 357, §1; L. 1979,
ch. 289, § 5; L. 1980, ch. 279, § 1; L. 1981, ch. 324, § 25; L. 1984, ch. 325, § 1; L. 1987, ch. 341, § 5; L. 1987, ch. Lf/?/,
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196, § 19; L. 1987, ch. 342, § 1; L. 1987, ch. 343, § 1; L. 1987, ch. 343, § 2; L. 1996, ch. 201, § 8: L. 1998, ch.
182, § 27: May 21.
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Chapter 75.--STATE DEPARTMENTS; PUBLIC OFFICERSAND EMPLOYEES
Article 37.--DEPARTMENT OFADMINISTRATION

75-3740. Competitive bids; price preferences; building contracts; bid records. (a) Except as provided
by K.S.A. 75-3740b, all contracts and purchases made by or under the supervision of the director of purchases or
any state agency for which competitive bids are required shall be awarded to the lowest responsible bidder, taking
into consideration conformity with the specifications, terms of delivery, and other conditions imposed in the call for

bids.

(b) The director of purchases shall have power to decide as to the lowest responsible bidder for all
purchases, but if:

(1) The dollar amount of the bid received from the lowest responsitle bidder from within the state is identical
to the dnllar amount of the bid received from the lowest responsible bidder from without the state, the contract
shall be awarded to the bidder from within the state;

(2) in the case of bids for paper products specified in K.S.A. 75-3740b, the dollar amounts of the bids
received from two or more lowest responsible bidders are identical, the contract shall be awarded to the bidder
whose bid is for those paper products containing the highest percentage of recyclable materials; and

(3) inthe case of bids for paper products specified in K.S.A. 75-3740b, the dollar amounts of the bids
received from two or more lowest responsible bidders are identical, the contract shall be awarded to the bidder
whose bid is for those paper products containing the highest percentage of recycled materials.

(c) Any or all bids may be rejected, and a bid shall be rejected if it contains any material alteration or erasure.
The director of purchases may reject the bid of any bidder who is in arrears on taxes due the state, who is not
properly registered to collect and remit taxes due the state or who has failed to perform satisfactorily on a previous
contract with the state. The secretary of revenue is hereby authorized to exchange such information with the
director of purchases as is necessary to effectuate the preceding sentence notwithstanding any other provision of
law prohibiting disclosure of the contents of taxpayer records or information. Prior to determining the lowest
responsible bidder on contracts for construction of buildings or for major repairs or improvements to buildings for
state agencies, the director of purchases shall consider: (1) The criteria and information developed by the
secretary of administration, with the advice of the state building advisory commission to rate contractors on the
basis of their performance under similar contracts with the state, local governmental entities and private entities, in
addition to other criteria and information available, and (2) the recommendations of the project architect, or, if
there is no project architect, the recommendations of the secretary of administration or the agency architect for the
project as provided in K.S.A. 75-1254, and amendments thereto. in any case where competitive bids are required
and where all bids are rejected, new bids shall be called for as in the first instance, unless otherwise expressly
provided by law.

(d) Before the awarding of any contract for construction of a building or the making of repairs or
improvements upon any building for a state agency, the director of purchases shall receive written approval from
the state agency for which the building construction project has been approved, that the bids generally conform
with the plans and specifications prepared by the project architect, by the secretary of administration or by the
agency architect for the project, as the case may be, so as to avoid error and mistake on the part of the
contractors. In all cases where material described in a contract can be obtained from any state institution, the
director of purchases shall exclude the same from the contract.

(e) All bids with the names of the bidders and the amounts thereof, together with all documents pertaining to
the award of a contract, shall be made a part of a file or record and retained by the director of purchases for five
years, unless reproduced as provided in K.S.A. 75-3737, and amendments thereto, and shall be open to public
inspection at all reasonable times.

lex.cgi

() As used in this section and in K.S.A. 75-3741, and amendments thereto, "project architect" shall have thek_f_lg

~f-24

3/13/01 8:22 AM



Kans ‘slative Services: Kansas Statute No. 75-3740 http://www.accesskansas.org/legislative/sta dex.cgi

meaning ascribed thereto in K.S.A. 75-1251, and amendments thereto.

History: L. 1953, ch. 375, § 40; L. 1978, ch. 337, § 12; L. 1986, ch. 328, § 1; L. 1990, ch. 319, § 14; July 1.
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E-Procurement Questions
Answers for Virginia
Contact: Wiley Rousey, Procurement Management Account Executive
1. How long have you used e-procurement?

Started Marchl, 2001. Currently they only have an E-Mall which allows agencies to
choose supplies from vendors who have contracts with the state, similar to on-line catalog
shopping. On July 1, 2001 they will beginning soliciting bids for items under $50,000 and on
December 1, 2001 they will begin using an on-line sealed bid process.

2. What was the start up cost and have there been cost savings?

The process is contracted out to a third party, American Management Systems (AMS)
partnered with Ariba. AMS charges 1 percent of the contract from the bidder as it’s fee. Bidders
are also charged for two types of service: $25 for basic, which allows them to access a site with
items np for bid or $200 for deluxe, which put qualified bidders on the bid list when a new RFP
comes out. AMS also takes $175 of the $200 charge for service.

3. Are the agencies and vendors satisfied?

Not enough time to tell, although the agencies are frustrated because the information
transfer between computer systems is not seamless. The agency has to re-key data once it is
received via the web.

4. Please send copies of the statutes that apply.

See attached.

5. Do they feel this was a good shift in policy?

Too soon to determine, given the work they have left to do.
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VIRGINIA ACTS OF ASSEMBLY — CHAPTER

An Act to amend and reenact §§ 11-37 and 11-41 of the Code of Virginia, relating to the Virginia
Public Procurement Act; procurement by reverse auctioning.

(S 1024]
Approved

Be it enacted by the General Assembly of Virginia:

1. That §8 11-37 and 11-41 of the Code of Virginia are amended and reenacted as follows:

§ 11-37. Definitions.

The words defined in this scction shall have the meunings set forth below throughout this chapter.

"Best value,” as predetermined in the solicitation, means the overall combination of quality, price,
and various clements of required services that in total are optimal relative to a public body's needs.

‘Competitive sealed bidding” is a method of contractor sclection which includes the following
elements:

l. Issuance of a written Invitation to Bid containing or incorporating by reference the
specifications and contracrual terms and conditions applicablc to the procurement. Unless the public
body has provided for prequalification of bidders, the Invitation to Bid shall include a statement of
any requisitc qualificarions of potential contractors. When it is impractical to preparc initially a
purchase description to support an award based on prices, an Invitation to Bid may be issucd
requesting the submission of unpriced offers to be followed by an Invitation to Bid limited to those
bidders whose offers have been qualified under the criteria st forth in the first solicitation.

2. Public notice of the Invitation to Bid at least ten days prior to the datc sct for receipt of bids by
posting in a designated public arca, or publication in a newspaper of general circulation, or both.
Public notice may also be published on the Department of General Services' central electronic
procurcment Web site and other appropriate Web sites. Effective July 1, 2002, posting by statc
agencies, departments and institutions on the public Intcrnct procurcment Web site designated by the
Department of General Services shall be required. In addition, bids may bc solicited directly from
potential contractors. Any additional solicitations shall include busincsses selected from a list made
available by the Department of Minoriry Business Enterprise.

3. Public opening and announcement of all bids received.

4. Evaluation of bids based upon the requirements set forth in the invitation, which may include
special qualifications of potential contractors, life-cycle costing, value analysis, and any other criteria
such as inspection, testing, quality, workmanship, delivery, and suitability for a particular purpose,
which are helpful in determining acceptability.

5. Award to the lowest responsive and responsible bidder. When the terms and conditions of
multiple awards are so provided in thc Invitation to Bid, awards may be made to more than onc
bidder.

6. Competitive sealed bidding shall not be rcquired for procurement of profcssional services.

"Competitive negotiation” is a mcthod of contractor selection which includes the following
elements:

1. Issuance of a written Request for Proposal indicating in general terms that which is sought to be
procured, specifying the factors which will be uscd in cvalusting the proposal and containing or
incorporating by rcference the other applicable contractual terms and conditions, including any unique

‘apabilities or qualifications which will be required of the contractor.

2. Public norice of the Reguest for Proposal at least ten days prior wo the date set for receipt of
proposals by posting in a public area normally used for posting of public notices and by publication
in a newspaper or newspapers of general circulation in thc area in which the contract is to be
performed so as to provide reasomable noticc to thc maximum number of offerors that can be
reasonably anticipatcd to submit proposals in response to the particular request. Public notice may
also be published on the Department of General Services' central electronic procurcment Weh site and
other appropriate Web sites. Effective July 1, 2002, publishing by state agencies, departments and
institutions on the public Internet procurement Wcbh sitc designated by the Dcpartment of General
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Services shall be required. In addition, proposals may be solicited directly from potential contractors.
3. . Procurement of professional services. The public body shall engage in individual discussions
with two or more offerors deemed fully qualified, responsible and suitable on the basis of initial
responses and with emphasis on professional competence, to provide the required services. Repetitive
informal intervicws shall be permissible. The offerors shall be encouraged to elaboratc on their
qualifications and performance data or staff cxpertisc pertinent to the proposed project, as well as
altemative concepts. The Request for Proposal shall not, however, request that offerors furnish
estimates of man-hours or cost for scrvices. At the discussion stage, the public body may discuss
nonbinding estimares of total project costs, including, but not limited to, lifecycle costing, and whf:re
appropriatc, nombinding cstimatcs of price for services. Proprictary information from competing
offerors shall not be disclosed to the public or to compctitors. At the conclusion of discussion,
outlined. in this subdivision, on the basis of evaluation factors published in the Request for Proposal
and all information developed in the sclection process to this point, the public body shall sclcert in the
order of preference two or more offerors whose professional qualifications and proposed services are
deemed most meritorious. Ncgotiations shall then be conducted, beginning with the offeror ranked
first If a contract satisfactory and advantagcous to the public body can be negotiated at a price
considered fair and reasonable, the award shall bc made to that offeror. Otherwise, ncgotiations with
the offeror rankcd first shall he formally terminsted and negotiations conducted with the offeror

- ranked second, and so on until such a contract can be negotiutcd at a fair and reasonablc price.

Should the public body determine in writing and in its sole discretion that only onc offeror is fully
Qualified, or that onc offeror is clearly more highly qualificd and suitable than the others under
consideration, a contract may be negotiaied and awarded to that offeror, & .

A contruct for architecrursl or professional engineering services relating fo construction projccts
may be negotiaicd by a state agency, as defined in § 11-62.1, for multiple projects provided (i) the
projects require similar cxpericnee and cxpertise, (i) the nature of the projects is clearly identified in
the Request for Proposal, and (iif) the contract term is limited to one year or when the cumulative
total project foes reach the maximum cost authorized in this paragraph, whichcver occurs first. Such
contract may be renewablc for onc additional term at the option of thc statc agency. Under such
contract, (i) the fair and reasonable prices, as ncgoriated, shall be used in determining the cost of cach
project performed, (ii) the sum of all projects performed in onc contract term shall not exceed
$500,000 or such lesser amount as may be determined by the Director of thc Department of General
Services, and (iii) the project fec of any single project shall not cxcced $100,000 or such lesser
amount as may be detcrmincd by the Director of the Deparuncnt of General Services. Any um_md
amounts from the first contract term shall not be carded forward to the additional tcrm. Competitive
negotiations for such contracts may result in awards to more than one offeror provided (i) thc Request
for Propusal so states and (i) the state agency has established procedures for distributing multiple
projects among the selected contractors during the contract term.

Multiphase professional scrvices contracts satisfactory and advantageous to thc Department of
Transportation for environmental, location, design and inspection work rcgarding highways and
bridges may be ncgotiated and awarded bascd on a fair and reasonablc price for the first phase only,
when completion of the carlicr phases is necessary to provide information critical to the negotiation of
a fair and reasonable price for succeeding phases.

b. Procurcment of other than professional services. Selcction shall be made of two or morc
offerors deemed 10 be fully qualified and best suited among those submitting proposals, on the basis
of the factors involved in the Request for Proposal, including price if so stated in the Request for
Proposal. Negotiations shall then be conducted with each of the offcrors so selected. Price shall be
considered, but need not be the sole determining factor. After negotiations have been conducted with
cach offeror so selected, the public body shall select the offcror which, in its opinion, has madc the
best proposal, and shall award the contract to that offeror. When the terms and conditions of multiple
awards are so provided in the Request for Proposal, awards may be made to more than one offeror.
Should the public body determine in writing and in its sole discrction that only one offeror is fully
qualified, or that one offeror is clearly morc highly qualified than the others under consideration. a
contract may be negotiated and awarded to that offcror.

"Construction” means building, altering, repairing, improving or demolishing any structure,
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building or highway, and any draining, dredging, excavation, grading or similar work upon real
property. )

“Construction management contract* means a contract in which a party is retained by the owner to
coordinate and administer contracts for construction services for the benefit of the owner, and may
also includc, if provided in the contract, the furnishing of construction scrvices to the owner.

“Design-build contract” means a contract between a public body and another party in which the
party contracting with the public body agrees to both design and build the structurc, roadway or other
item specified in the contract,

"Goods” means all material, cquipment. supplics, printing, and automated data processing hardwarc
and software,

"Informality” means a minor defect or variation of a bid or proposal from the exact requircments
of the Invitation to Bid, or the Request for Proposal, which does not affect the pricc, quality, quantity
or delivery schedule for the goods, services or construction being procurcd.

"Multiphase professional services contract” means a contract for the providing of professional
scryices where the towal scope of work of the sceond or subscquent phase of the contract cannot be
specificd without the results of the first or prior phase of the contract. o

"Nonprofessional services* means any services not specificully identificd as professional scrvices in
the definition of professicnal services.

“Potential bidder or offeror” for the purposes of 8§ 11-66 and 11-70 means a person who, at the
time a public body ncgotiates and awards or proposes to award a contract, is engaged in the salc or
lease of goods, or the sale of services, insurancc or construction, of the type to be procured under
such contract, and who at such time is eligible and qualified in all respects to perform that contract,
and who would have been eligible and qualificd to submirt a bid or proposal had the contract been
procured through competitive scalcd bidding or competitive negotiation.

“Professional services" mecans work performed by an independent contractor within the scope of
the practice of accounting, actuarial services, architecture, land surveying, landscape architecture, law,
dentistry, medicinc, optomctry, pharmacy or professional engineering. "Professional services” shall
also include the services of an economist procured by the State Corporation Commission.

"Public body" means any legislative, executive or judicial body, agency, office, department,
authority, post, commission, commifice, institution, board or political subdivision created by law to
EXEICiSe some sovereign power or to perform some governmental duty, and empowered by law to
undertake the activities described in this chapter.

"Public contract"” means an agrcement between a public body and a nongovernmental source that is
enforceable in a court of law.

"Responsible bidder” or "offeror" means a person who has the capability, in a]} respects, to
perform fully the contract requirements and the moral and business integrity and reliability which will
assure good faith performance, and who has been prequalified, if required. )

"Responsive bidder” means a person who has submitted a bid which conforms in all material
respects to the Invitation to Bid.

"Reverse auctioning” means a procurement method wherein bidders are invited to bid on specified
goods or nonprofessional services through real-time electronic bidding, with the award being made to
the lowest responsive and responsible bidder. During the bidding process, bidders' prices are revea?ed
and bidders shall have the opportunity to maodify their bid prices Jor the duration of the time period
established for bid opening.

"Services” means any work performed by an independent contractor wherein the scrvice rendered
docs not consist primarily of acquisition of equipment or materials, or the rental of equipment,
materials and supplies. ;

"Sheltered workshop” means a work-oriented rehabilitative facility with a controlled working
environment and individual goals which utilizes work cxperience and related scrvices for assisting the
handicapped person to progress toward normal living and a productive vocational status.

§ 1141, Methods of procurement.

A. All public contracts with nongovernmental contractors for the purchase or leasc of goods, or for
the purchase of services, insurance, or construction, shall be awarded after competitive sealed bidding,
or competitive ncgotiation as provided in this section, unless otherwise authorized by law.

!
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B. Professional scrvices shall be procured by competitive ncgotiation,

C. L. Upon a determination made in advance by the public body and set forth in writing that
competitive sealed bidding is either not practicable or not fiscally advantageous to the public, goods,
services, or insurance may be procured by competitive negotiation. The writing shall document the
basis for this determination.

Upon a writtcn determination made in advance by (i) the Governor or his designee in the casc of a
procurcment by the Commonwealth or by a department, agency or institution thercof or (ii) the local
governing body in the case of a procurcment by a political subdivision of the Commonwecalth, that
competitive negotiation is either not practicabic or not fiscally advantageous, insurance may be
procured through a licensed agent or broker sclected in the manner provided for the procurement of
things other than profcssional services in subdivision 3 b of the dcfinition of "competitive negotiation”
in § 11-37. The basis for this detcrmination shall be documented in writing. .

2. Construction may be procured only by competitive sealcd bidding, cxcept that competitive
ncgotiation may be used in the following instances upon a determination made in advance by the
public body and sct forth in writing that competitive sealed bidding is cithcr not practicable or not
fiscally advantageous to the public, which writing shall document the basis for this detmninat_ion: .

a. By thc Commonwealth, its departments, agencies and institutions on a fixed price design-build
basis or construction management basis under § 11-41.2:

b. By any public body for the altcration, repair, renovation or demolition of buildings when the
contract is not expected to cost more than $500,000: ,

¢. By any public body for the construction of highways and any draining, dredging, cxcavation,
grading or similar work upon real property; or

d. As otherwise provided in § 11-412:2.

D. Upon a determination in writing that there is only one source practicably available for that
which is to be procured, a contract may be negotiated and awarded to that source without competitive
sealed bidding or competitive negotiation. The writing shall document the basis for this detantnatxon.
The public body shall issue a written notice stating that only onc source was detcrmined to be
practicably available, and identifying that which is being procurcd, the contractor sclected, and the
date on which the comtract was or will be awarded. This notice shall bc posted in a dcsignated public
arca or published in a ncwspaper of general circulation on the day the public body awards or
announces its decision to award the comtract, whichever occurs first. Public notice may also be
published on the Department of Gencral Services' central electronic procurement Web site and other
appropriate Web sites. i

E. In case of emergency, a contract may be awardcd without competitive scaled bidding or
competitive negotiation; however, such procurcment shall be madec with such competition as is
practicable under the circumstanccs. A written determination of the basis for the emergency and for
the selection of the particular contractor shall be included in the contract file, The public body shail
issuc a writicn noticc stating that the contract is being awarded on an cmergency basis, and
identifying that which is being procured, thc contractor selected, and the date on which the contract
was or will be awarded. This notice shall be posted in a designated public arca or published in a
ncwspaper of general circulation on the day the public body awards or announces its decision to
award the comtract, whichcver occurs first, or as sooun thereafter as is practicable. Public notir.:c: may
also b published on the Department of Gencral Services' central electronic procurement Web site and
other appropriate Web sires. .

F. A public body may establish purchase proccdurcs, if adopted in writing, not requiring
competitive scaled bids or comperitive negotiation for single or term contracts for goods and services
other than professional services if the aggregate or the sum of all phases is not expected to exceed
$50,000; however, such small purchase procedures shall provide for comperition whercver practicable.
Purchases under this subsection that are cxpected to exceed $30,000 shall require the written informal
solicitation of a minimum of four bidders or offerors.

G. A public body may establish purchase procedures, if adopted in writing. not rcquiring
comperitve negotiation for single or term contracts for professional services if the aggregate or the
sum of all phases is not expected to exceed 330,000; however such small purchase procedures shall
provide for compctition wherever practicable.
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H. Any local school board may authorize any of its public schools or its school division to enter
into contracts providing that caps and gowns, photographs, class rings, yearbooks and graduation
announcements will be available for purchase or rental by students, parents, faculty or other persons
using nonpublic moncy through the use of competitive ncgotiation as provided in this chapter;
compctitive sealed bidding is not necessarily requircd for such contracts. The Superintendent of Public
Instruction may providc assistance to public school systems regarding this chapter and other related
laws,

[. Upon a determination made in advance by the local governing body and sct forth in writing that
the purchase of goods, products or commodities from a public guction sale is in the best intercsts of
the public, such items may he purchascd at the auction. The writing shall document the basis for this
determination.

J. Effective until Junuary 1, 2001, procurement of goods, scrvices, or comstruction to address
computers, software programs, databases, networks, information systems, firmware, or any other
devices which are not compliant with the "Year 2000" daic change shall be deemed emergency
procurements under subsection E.

K. The purchase of gonds or nonprofessional services, but not construction or professional
services, may be made by reverse auctioning.

2. That the provisions of this act shall expire on July 1, 2003.
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Missouri Revised Statutes

Chapter 34
State Purchasing and Printing
Section 34.040

August 28. 2000

Purchases to be made on competitive bids, when, how--standard specifications,
when--exception.

34.040. 1. All purchases in excess of three thousand dollars shall be based on competitive bids, except as
otherwise provided in this chapter.

2. On any purchase where the estimated expenditure shall be twenty-five thousand dollars or over,
except as provided in subsection 5 of this section, the commissioner of administration shall:

(1) Advertise for bids in at least two daily newspapers of general circulation in such places as are most
likely to reach prospective bidders and may advertise in at least two weekly minority newspapers and
may provide such information through an electronic medium available to the general public at least five
days before bids for such purchases are to be opened. Other methods of advertisement, which may
include minority business purchase councils. however, may be adopted by the commissioner of
administration when such other methods are deemed more advantageous for the supplies to be
purchased:

(2) Post a notice of the proposed purchase in his or her office; and

(3) Solicit bids by mail or other reasonable method generally available to the public from prospective
suppliers. All bids for such supplies shall be mailed or delivered to the office of the commissioner of
administration so as to reach such office before the time set for opening bids.

3. The contract shall be let to the lowest and best bidder. The commissioner of administration shall have
the right to reject any or all bids and advertise for new bids. or purchase the required supplies on the
open market 1f they can be so purchased at a better price. When bids received pursuant to this section are
unreasonable or unacceptable as to terms and conditions, noncompetitive. or the low bid exceeds
available funds and it is determined in writing by the commissioner of administration that time or other
circumstances will not permit the delay required to resolicit competitive bids, a contract may be
negotiated pursuant to this section. provided that each responsible bidder who submitted such bid under
the original solicitation is notified of the determination and is given a reasonable opportunity to modify
their bid and submit a best and final bid to the state. In cases where the bids received are noncompetitive
or the low bid exceeds available funds, the negotiated price shall be lower than the lowest rejected bid of
any responsible bidder under the original solicitation.

4. All bids shall be based on standard specifications wherever such specifications have been approved by
the commissioner of administration. The commissioner of administration shall make rules governing the
delivery, inspection, storage and distribution of all supplies so purchased and governing the manner in
which all claims for supplies delivered shall be submitted, examined, approved and paid. The
commissioner shall determine the amount of bond or deposit and the character thereof which shall
accompany bids or contracts.

5. The department of natural resources may, without the approval of the commissioner of administration
required pursuant to this section, enter into contracts of up to five hundred thousand dollars to abate
illegal waste tire sites pursuant to section 260.276, RSMo, when the director of the department

1 of2 ,«.3”3/0] 10:47 AM
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determines that urgent action is needed to protect public health, safety. natural resources or the
environment. The department shall follow bidding procedures pursuant to this section and may
promulgate rules necessary to establish such procedures. Any rule or portion of a rule, as that term is
defined in section 536.010, RSMo, that is created under the authority delegated in this section shall
become effective only if it complies with and is subject to all of the provisions of chapter 536. RSMo.
and. if applicable. section 536.028. RSMo. This section and chapter 536, RSMo. are nonseverable and if
any of the powers vested with the general assembly pursuant to chapter 536, RSMo, to review, to delay
the effective date or to disapprove and annul a rule are subsequently held unconstitutional. then the grant
of rulemaking authority and any rule proposed or adopted after August 28, 1999, shall be invalid and
void.

(RSMo 1930 § 14591, AL, 1945 p. 1428 § 65. A.L. 1983 H.B. 384. A.L. 1990 $.B. 808 & 672, A.L. 1995 H.B. 362. A.L. 1999 H.B. 603)

CROSS REFERENCE: Bidding for construction of a minimum security correctional facility, RSMo 221.500

Missouri General Assembly
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Missouri Revised Statutes

Chapter 34
State Purchasing and Printing
Section 34.042

August 28. 2000

Competitive bidding may be waived for competitive proposals,
when--procedure--contract to be let to the lowest and best offeror.

34.042. 1. When the commissioner of administration determines that the use of competitive bidding is
either not practicable or not advantageous to the state. supplies may be procured by competitive
proposals. The commissioner shall state the reasons for such determination. and a report containing
those reasons shall be maintained with the vouchers or files pertaining to such purchases. All purchases
in excess of five thousand dollars to be made under this section shall be based on competitive proposals.

2. On any purchase where the estimated expenditure shall be twenty- five thousand dollars or over, the
commissioner of administration shall:

(1) Advertise for proposals in at least two daily newspapers of general circulation in such places as are
most likely to reach prospective offerors and may advertise in at least two weekly minority newspapers
and may provide such information through an electronic medium available to the general public at least
five days before proposals for such purchases are to be opened. Other methods of advertisement.
however, may be adopted by the commissioner of administration when such other methods are deemed
more advantageous for the supplies to be purchased:

(2) Post notice of the proposed purchase: and

(3) Solicit proposals by mail or other reasonable method generally available to the public from
prospective offerors.

All proposals for such supplies shall be mailed or delivered to the office of the commissioner of
administration so as to reach such office before the time set for opening proposals. Proposals shall be
opened in a manner to avoid disclosure of contents to competing offerors during the process of
negotiation.

3. The contract shall be let to the lowest and best offeror as determined by the evaluation criteria
established in the request for proposal and any subsequent negotiations conducted pursuant to this
subsection. In determining the lowest and best offeror, as provided in the request for proposals and under
rules promulgated by the commissioner of administration, negotiations may be conducted with
responsible offerors who submit proposals selected by the commissioner of administration on the basis
of reasonable criteria for the purpose of clarifying and assuring full understanding of and responsiveness
to the solicitation requirements. Those offerors shall be accorded fair and equal treatment with respect to
any opportunity for negotiation and subsequent revision of proposals. Revisions may be permitted after
submission and before award for the purpose of obtaining best and final offers. In conducting
negotiations there shall be no disclosure of any information derived from proposals submitted by
competing offerors. The commissioner of administration shall have the right to reject any or all
proposals and advertise for new proposals or purchase the required supplies on the open market if they
can be so purchased at a better price.

4. The commissioner shall make available, upon request, to any members of the general assembly.
information pertaining to competitive proposals. including the names of bidders and the amount of each

42 htm
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bidder's offering for each contract.

(L. 1990 5.B. 808 & 672 § 4. A.L. 1995 H.B. 562)

ki Missouri General Assembly
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Chapter 1—Procurement

Title 1I—OFFICE OF
ADMINISTRATION
Division 40—Purchasing and
Materials Management
Chapter 1—Procurement

1 CSR 40-1.010 Organization

PURPOSE: This rule provides the public with
a deseription of the Division of Purchasing
and Materials Management within the Office
of Administrarion. This rule fulfills the statu-
tory requirement of section 536.023(3),
RSMo.

(1) The Division of Purchasing and Materials
Management is responsible for the procure-
ment of supplies. equipment and services for
state departments,

(2) In addition to procurement activities, the
division is also responsible for the following
activities:

{A) Administration of the state and federal
surplus property program:

(B) Operation of the cooperative procure-
ment program for political subdivisions of the
state; and

(C) Coordination of the state recycling pro-
gram.

AUTHORITY: sections 34.050 and 536.023,
RSMo Supp. 1999.% Original rule filed Oct.
20, 1997, effective May 30, 1998. Amended:
Filed March 24, 2000, effective Oct. 30,
2000.

*Original authoriry: 34.050, RSMo 1939, amended 1945,
1993, 1995; and 336.023. RSMo 1975, umended 1976,
1977,

1 CSR 40-1.030 Definitions

PURPOSE: This rule defines terms used in
this chaprer.

(1) As used in this chapter unless the content
clearly indicates otherwise, the following
terms shall mean:

(A) Bid/proposal security. A financial
guarantee that the bidder, if selected, will
accept the contract as bid;

(B) Commissioner. The commissioner of
the Office of Administration:

(C) Contract. A legal and binding agree-
ment between two (2) or more competent par-
ties, for a consideration for the procurement
of supplies;

(D) Debarment. An exclusion from con-
tracting with the state for an indefinite period
of time;

(E) Director. The director of the Division
of Purchasing and Materials Management:

(F) Division. The Division of Purchasing
and Materials Management within the Office
of Administration;

(G) Minority. The definition contained in
section 33.750, RSMo is incorporated by ref-
erence;

(H) Minority business enterprise (MBE).
The definition contained in section 37.020,
RSMo is incorporated by reference;

(I) Multiple award. A purchase order or
contract awarded to two (2) or more bidders
required to meet the needs of agencies;

(J) OA. The Office of Administration;

(K) Performance security. A financial
guarantee that the successful bidder will
complete the contract as agreed;

(L) Solicitation. The process of notifying
prospective bidders that the state wishes to
receive bids or proposals to provide supplies.
The term includes request for proposal
(RFP), request for quotation (RFQ). invita-
tion for bid (IFB), single feasible source
(SFS) and any other appropriate procurement
method:

(M) State. The state of Missouri;

(N) Suspension. An exclusion from con-
tracting with the state for a temporary period
of time; and

(0) Women business enterprise or (WBE).
The definition contained in section 37.020,
RSMo is incorporated by reference.

AUTHORITY:  section 34.050, RSMo Supp.
1999.* Original rule filed Oct. 15, 1992,
effective June 7, 1993. Rescinded and read-
opted: Filed Oct. 20, 1997, effective May 30,
1998. Amended: Filed March 24, 2000,
effective Ocr. 30, 2000.

*“Original authority: 34.050, RSMo 1939, amended 1945,
1993, 1995,

1 CSR 40-1.040 Authority Delegations

PURPOSE: This rule describes the proce-
dure for delegating procuremenr authority as
provided under section 34,100, RSMo.

(1) Agencies. universities, or colleges may be
delegated general procurement authority.
This delegated authority may stipulate dollar
limits and other limits for specific types of
purchases. The written delegation of author-
ity shall stipulate the procedures which must
be followed for procurements processed by
the agencies, universities, and colleges.

(2) Agencies. universities, or colleges may be
delegated authority for special types of pro-
curements on an individual basis for a limit-
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ed time period. The written authorization
shall indicate the procedures that shall be fol-
lowed in making such procurements.

(3) Procurements not delegated to the agency.
university, or college must be referred to the
division for processing.

AUTHORITY: section 34.050, RSMo Supp.
1997.* Original rule filed Oct. 15, 1992,
effective June 7, 1993. Rescinded and read-
opted: Filed Oct. 20, 1997, effective May 30,
1998,

*Original anthoriry: 34.050, RSMo 1939, amended 1945,
1993, 1995,

1 CSR 40-1.050 Procedures for Solicita-
tion, Receipt of Bids, and Award and
Administration of Contracts

PURPOSE: This rule prescribes procedures
Jor soliciting and receiving bids and for
awarding contracts.

(1) When the procurement is estimated to be
less than twenty-five thousand dollars
($25.000), an informal method of solicitation
may be utilized. Informal methods of pro-
curement may include Request for Quotation
(RFQ). telephone quotes, etc.

(A) The division will establish a target date
and time for submission of informal bids.

(B) The division may proceed with the
evaluation and award anytime after the expi-
ration of the target date and time. Bids
received after the target date and time but
before the award of a contract may be includ-
ed in the evaluation at the discretion of the
division.

(2) When the procurement is estimated to be
twenty-five thousand dollars ($25.000) or
more, a formal method of solicitation must be
utilized. Formal competitive bidding may be
accomplished by utilizing an Invitation for
Bid (IFB).

(A) Formal bids should be received in the
division or a secured electronic database in a
sealed format by the time set for the opening
of bids.

(B) Formal bids received after the time set
for the opening of bids shall be considered

. late and will not be opened.

(C) Under extraordinary circumstances,
the director or designee, may authorize the
opening of a late bid. In such cases, the bid
must have been turned over to the physical
control of an independent postal or courier
service with promised delivery time prior to
the time set for the opening of bids. All such
decisions are at the sole discretion of the
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director or designee. The following guide-
lines may be utilized to determine the criteria
for an extraordinary circumstance:

1. State offices were closed due to
inclement weather conditions;

2. Postal or courier services were
delayed due to labor strikes or unforeseen
“Acts of God™;

3. Postal or courier service did not meet
delivery time promised to the bidder. In such
a case, the bidder must provide written proof
that promised delivery time was prior to the
time set for the opening of hids.

(D) Bids received in response to an 1IFB
shall be available for public review after the
bid opening during regular working hours.

(E) When the division decides that all bids
are unacceptable and circumstances do not
permit a rebid. negotiations may be conduct-
ed with only those bidders who submitted
bids in response to the IFB. No additional
bidders may be solicited. Upon determina-
tion that negotiations will be conducted. the
bids and related documents will be closed to
public viewing in accordance with section
610.021. RSMo.

(3) When the procurement requires the uti-
lization of competitive negotiation, the formal
Request for Proposal (RFP) solicitation
method should be utilized.

(A) Formal proposals should be received in
the division or a secured electronic database
in a sealed format by the time set for the
opening of the proposals.

(B) Formal proposals received after the
time set for the opening of bids shall be con-
sidered late and will not be opened.

(C) Under extraordinary circumstances,
the director or designee, may authorize the
opening of a late bid. In such cases, the bid
must have been turned over to the physical
control of an independent postal or courier
service with promised delivery time prior to
the time set for the opening of bids. All such
decisions are at the sole discretion of the
director or designee. The following guide-
lines may be utilized to determine the criteria
for an extraordinary circumstance:

|. State offices were closed due to
inclement weather conditions;

2. Postal or courier services were
delayed due to labor strikes or unforeseen
“Acts of God”;

3. Postal or courier service did not meet
delivery time promised to the offeror. In
such a case, the offeror must provide written
proof that promised delivery time was prior
to the time set for the opening of proposals.

(D) Proposals received in response to an
RFP shall not be available for public review

until after a contract is executed or all pro-
posals are rejected.

(E) Offerors who obtain information con-
cerning a competitor’s proposal may be dis-
qualified for consideration for a contract
award.

(4) When the supplies meet the criteria delin-
eated in section 34.044, RSMo, the division
may elect to utilize the Single Feasible Source
procurement method. The following delin-
eates additional guidelines and examples to
determine satisfaction of the criteria:

(A) The following guidelines may be uti-
lized to determine if supplies may be pur-
chased as a single feasible source due to
being proprietary:

1. The parts are required to maintain
validity of a warranty:

2. Additions to a system must be com-
patible with original equipment:

3. Only one (1) type of computer sofi-
ware exists for a specific application; or

4. Factory authorized maintenance must
he utilized in order to maintain validity of a
warranty:

5. The materials are copyrighted and are
only available from the publisher or a single
distributor; and

6. The services of a particular provider
are unique. e.g. entertainers, authors, etc.:

(B) If past procurement activity indicates
that only one (1) bid has been submirted in a
particular region. a single feasible source
procurement may be authorized. In these sit-
uations the division will monitor the market
for developing competition; and

(C) The following guidelines will be uti-
lized to determine if supplies may be pur-
chased as a single feasible source due to
being available at a discount for a limited
period of time:

1. The discounted price must be com-
pared to a price established through a reason-
able market analysis: and

2. The discounted price should normal-
ly be at least ten percent (10%) less than the
current contract or other comparable price.
A discount of less than ten percent (10%)
may be acceptable under appropriate market
conditions. The discount should be com-
pared to a price which, where feasible,
should be no more than twelve (12) months
old.

(5) When conditions meet the criteria out-
lined in section 34.045. RSMo. emergency
procurement procedures may be utilized.
The requirement for formal competitive bids
or proposals may be waived. However, the
emergency procurement should be made with
as much informal bidding as practicable.

Emergency procedures should only be uti-
lized to purchase those supplies which are
necessary to alleviate the emergency.

(6) When circumstances dictate that it would
be most advantageous. the state may purchase
supplies from or in cooperation with another
governmental entity.

(A) Supplies purchased from another gov-
ernmental entity should be limited to those
supplies which are provided directly by such
entity.

(B) Supplies purchased in cooperation with
another governmental entity may be pur-
chased based on contracts established in
accordance with that entity’s laws and regula-
tions.

(7) Regardless of the solicitation method uti-
lized, the following procedures shall apply:

(A) The division shall develop standard-
ized terms and conditions to be included with
the solicitation documents;

(B) The division may request bids/propos-
als for new equipment employing the trade-in
of used equipment. The solicitation docu-
ment may request pricing with a trade-in and
without a trade-in:

(C) The division may require hid/proposal
security and/or performance security.

. The acceptable form and amount of
the bid/proposal security shall be stipulated
in the solicitation document.

2. The bid/proposal securities of unsuc-
cessful vendors may be returned after the
finalization of the award. If the successful
vendor fails to accept the contract, the
amount of the bid/proposal security may be
forfeited to the state.

3. If a performance security is required,
the bid/proposal security of the successful
vendor may be returned after the receipt of
the performance security. The acceptable
form and amount of the performance security
will be stipulated in the solicitation docu-
ment. If the contractor fails to submit the per-
formance security as required, the bid/pro-
posal security may be forfeited to the state
and the contract shall be void:

(D) In the event that the division receives a
container which is not identifiable as a spe-
cific bid/proposal, an authorized person with-
in the division may open the container to
determine the contents. If the contents are
determined to be a bid/proposal, the contain-
er will be resealed and the solicitation num-
ber, opening date. and time will be noted on
the outside. The container will then be filed
until the official time for opening;

(E) After the bid/proposal opening, a ven-
dor may be permitted to withdraw a bid/pro-
posal prior to award at the sole discretion of

CODE OF STATE REGULATIONS
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Chapter 1—Procurement

the division if there is a verifiable error in the
bid/proposal and enforcement of the bid
would impose an unconscionable hardship on
the vendor. This withdrawal will be consid-
ered only after receipt of a wrilten request
and supporting documentation from the ven-
dor. Withdrawal shall be the vendor’s sole
remedy for an error other than an obvious
clerical error.  Withdrawal of a bid/proposal
may result in forfeiture of the bid/proposal
security;

(Fy For bids/proposals with a value of
twenty-five thousand dollars ($25.000) or
more, bidders/offerors who can certify that
goods or commodities o be provided in
accordance with the contract are manufac-
tured or produced in the United States or
imported in accordance with a qualifying
treaty, law, agreement, or regulation shall be
entitled to a ten percent (10%) preference
over bidders whose products do not qualify.
Failure to provide a certification may result in
forfeiture of any preference:

(G) Bids/proposals submitted for products
and services manufactured, produced or
assembled in qualified nonprofit organiza-
tions for the blind or in sheltered workshops
holding a certificate of approval from the
Missouri Department of Elementary and Sec-
ondary Education shall be entitled to tive (5)
bonus points in addition to other points
awarded during the evaluation process. Bid-
ders should notify the division if the products
or services included in the bid meet these
qualifications for bonus points;

(H) In addition to cost, subjective judg-
ment may be utilized in the evaluation of
hids/proposals provided that the method is
published in the solicitation document;

(I) The division may request samples for
evaluation purposes. Any samples requested
must be provided free of charge. Samples
which are not destroyed by testing will be
returned at the vendor’s expense if return of
the samples is stipulated in the vendor’s
bid/proposal. Samples submitted by a vendor
who receives the award may be kept for the
duration of the contract for comparison with
shipments received;

(]) During the course of a solicitation, ven-
dors may be required to demonstrate pro-
posed products. Such demonstration shall be
coordinated by the division;

(K) When bids are equal in all respects,
any preferences shall be applied in accor-
dance with applicable stawte. If all such bid-
ders or none qualify for the statutory prefer-
ence, the contract shall be awarded by a for-
mal drawing of lot. Whenever practical, the
drawing will be held in the presence of the
vendors who are considered equal. If this is

not practical, the drawing will be witnessed
by a disinterested person;

(L) The division may make multiple
awards from a single solicitation document
when such awards are in the best interest of
the state;

(M) After an award is made, the solicita-
tion file or facsimile thereot shall be made
available to the public for inspection at any
time during regular working hours;

(N) Neither a contractor nor a state agency
shall assign any interest in a contract to
another party without written permission
from the division;

(O) Unless otherwise specified in the con-
tract, substitution of items, personnel or ser-
vices shall require the approval of the division
prior to shipment or performance; and

(P) Employees of the division, evaluators,
and any other persons involved in procure-
ment decisions shall not accept for personal
benefit gifts, meals, trips or any other thing
of significant value or of 2 monetary advan-
tage, directly or indirectly, from a vendor.

(8) Contracts awarded as the result of a com-
petitive solicitation may be amended when
such an amendment is in the best interest of
the state and does not significantly alter the
original intent or scope of the contract.

(9) The division will encourage participation
in the procurement process and fairness in
consideration of bids/proposals submitted by
Minority Business Enterprises (MBEs) and
Women Business Enterprises (WBEs). Pro-
grams/procedures designed to accomplish
these objectives may include: inclusion of
MBE/WBE subcontractor requirements in
solicitation documents. close review of
requirements for bonding, targeted notice of
procurement opportunities, utilization of
minerity and women personnel on evaluation
committees, erc.

(10} A bid or proposal award protest must be
submitted in writing and must be received by
the division within ten (10) calendar days
after the date of award. If the tenth day falls
on a Saturday, Sunday or state holiday, the
period shall extend to the next state business
day. A protest submitted after the ten (10)
calendar day period shall not be considered.
The written protest should include the fol-
lowing information:

(A) Name, address. and phone number of
the protester;

(B) Signature of the protester or the
protester’s representative;

(C) Solicitation number;

(D) Detailed statement describing the
grounds for the protest; and

1 CSR 401 m

(E) Supporting exhibits, evidence. or doc-
uments to substantiate claim.

AUTHORITY:  section 34.050, RSMo Supp.
1999.% Original rule filed Ocr. 15, 1992,
effective June 7, 1993. Rescinded and read-
opted: Filed Oct, 20, 1997, effective May 30,
1998. Amended. Filed March 24, 2000,
effective Oct. 30, 2000.

*Original authorirv: 34.050, RSMo 1939, amended 1943,
1993, 1993

1 CSR 40-1.060 Vendor Registration, Noti-
fication of Bidding Opportunities, Suspen-
sion and Debarment

PURPOSE: This rule describes procedures

Jor vendor registration, vendor norificarion of

bidding opportunities and procedures for sus-
pension and debarment of vendors.

(1) Any individual, business or organization
may complete a vendor registration in order
to be added to the official vendor data base.
It is the vendor’s sole responsibility to update
their vendor registration information.

(2) A person, business or corporation con-
tracting with the state shall be considered as
an independent contractor and shall not be
considered nor represent him/herself as an
employee or agency of the state. Unless
exempt pursuant to section 351.572. RSMo.
a corporation must be authorized to do busi-
ness in Missouri by registering with the
Office of the Secretary of State before pro-
ceeding with work under a contract.

(3) Registered active vendors will be selected
from the official vendor dara base and noti-
fied of bidding opportunities on a rotational
basis. Notification is not limited to registered
vendors.

(4) It a vendor fails to respond to three (3)
consecutive solicitation documents for the
same class of item. the vendor’s registration
for that specific class of item may be inacti-
vated. The vendor may effect reactivation by
updating their vendor registration informa-
tion.

(5) The director. or designee, may suspend a
vendor for cause. The vendor shall be mailed
a formal notice of suspension outlining the
reasons for, the specific conditions of, and
the effective period of the suspension. Upon
completion of the suspension period it shall
be the responsibility of the vendor to request
reinstatement if desired. A request for rein-
statement should be made in writing.

Rebecca McDowell Cook
Secretary of State
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(A) Any bids/proposals submitted by the
suspended vendor shall not be considered.

(B) The suspension of a vendor may be for
a period of up to one hundred eighty (180)
days for a first violation, and for not more
than a vear for subsequent vielation(s).

(C) The vendor may appeal suspension by
submitting a written request to the director or
commissioner within fourteen (14) calendar
days after receipt of the formal notice. The
vendor must provide specific evidence and
reasons why suspension is not necessary. On
the basis of this information, the suspension
may be modified, rescinded, or affirmed.
The decision shall be final and mailed to all
parties.

(6) The director may debar a vendor whenev-
er. in the director’s sole discretion, it is in the
best interest of the state 1o do so. A vendor
may be debarred for a single incident of seri-
ous misconduct or after multiple less serious
incidenis. The director shall notify the ven-
dor of the reason for debarment and any
action the vendor must take in order to be
found eligible to contract again.

(A) Any bids/proposals submitted by the
debarred vendor shall not be considered.

(B) The vendor may appeal the debarment
by requesting that the determination be
reviewed by the commissioner of administra-
tion or the commissioner’s designee. Any
request for review must be in writing and
filed with the commissioner within fourteen
(14) calendar days after the date of receipt of
the notice of debarment. The request must set
forth specific evidence and reasons why
debarment should be reversed. The commis-
sioner’s determination shall be final and shall
be mailed to all parties involved.

(7) The following shall be sufficient cause for
suspension or debarment.  The list is not
meant to be all inclusive but shall serve as a
guideline for vendor discipline and business
ethics.

(A) Failure to perform in accordance with
the terms and conditions and requirements of
a contract/purchase order:

(B) Violating any federal. state or local
law, ordinance or regulation in the perfor-
mance of a contract/purchase order:

(C) Providing false or misleading informa-
tion on an application, in a bid/proposal, or
in correspondence to the division or a state
agency:

(D) Failing to honor a bid/proposal for the
length of time specified:

(E) Colluding with others to restrain com-
petition:

(F) Obtaining information, by whatever
means, related o a proposal submitted by a

competitor in response to a Request for Pro-
posal in order to obtain an unfair advantage
during the negotiation process:

(G) Contacting proposal/bid evaluators or
any other person who may have influence
over the award, without authorization from
the division. for the purpose of influencing
the award of a contract; or

(H) Giving gifts, meals, trips or any other
thing of value or a monetary advantage for
personal benefit, directly or indirectly. to an
employee of the division or to any evaluator
of bids/proposals.

AUTHORITY: section 34.050, RSMo Supp.
1999.% Original rule filed Oct. 15, 1992,
effective June 7, 1993, Rescinded and read-
opted: Filed Oct, 20, 1997, effective May 30,
1998. Amended: Filed March 24, 2000,
effective Oci. 30, 2000.

FOriginal authority: 34.050, RSMo 1939, antended 1945,
1993, 1995,

1 CSR 40-1.070 Minority/Women Business
Enterprise Participation in Procurement
Process

(Moved to 1 CSR 10-17.050)

1 CSR 40-1.080 Minority/Women Business
Enterprise Certification
(Moved to 1 CSR 10-17.040)
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On-line Purchasing

Colorado Division of Purchasing - 303-866-6100:

Contact: Michael Wallace - 303.866.6143; his boss: Richard Pennington - 303.866.4414
(Mr. Pennington has been giving a presentation nationally on e-procurement)

1. How long have they used on-line bidding/purchasing? b years

2. What was the start up cost and have there been cost savings? Did not know

the start up costs, but remarked that the cost savings have been significant;
remarked that when setting up a contract, doing it online yields an average of 1,600
hits, and 10-12 vendors merge on one contract, whereas only 3 vendors were
involved.

3. Are the agencies and vendors satisfied? Totally

4. Please send copies of the statutes that apply:

- R-24-102-101 (main)

- CRS 102-101, 202.5-02

- the revised statute is CRS 24-102-202.5, which established a $30 collection fee.

5. Do they feel this was a good shift in policy? Yes, they haven't seen anything better;
they used to use a DOS-based system in 1993, but that was replaced by Lotus Notes.
- required by law to put on a bid system

- use Lotus Notes to run the system: www.gssa.state.co.us

- biggest hurdle was getting everyone licensed

A 7/Zc/¢ vt *]
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Attachment
24-102-101 - Authority and duties of the executive director.

Subject to the provisions of part 4 of this article, the executive director of the
department of personnel has the authority and responsibility to promulgate rules,
consistent with this code, governing the procurement and disposal of any and all
supplies, services, and construction to be procured by the state, except for excess or
surplus equipment and supplies as provided in section 17-24-106.6, C.R.S., and
except as provided in part 2 of article 37.5 and part 4 of article 82 of this title. The
executive director shall consider and decide matters of policy within the provisions of
this code.

Source: L. 81: Entire article added, p. 1263, § 1, effective January 1, 1982. L. 86:
Entire section amended, p. 756, § 9, effective July 1, 1987. L. 87: Entire section
amended, p. 984, § 6, effective July 11. L. 96: Entire section amended, pp. 1510, 1533,
§§ 31, 99, effective June 1. L. 2000: Entire section amended, p. 1864, § 85, effective
August 2. Editor's note: (1) Amendments to this section by sections 31 and 99 of
Senate Bill 96-228 were harmonized.

(2) This section was contained in a 2000 act that was passed without a safety
clause. For further explanation concerning the effective date, see page vii of this
volume.

24-102-202 - Authority of the executive director.

(1) Consistent with the provisions of this code, the executive director may adopt
operational procedures governing the internal functions of the department.

(2) Except as otherwise specifically provided in this code, the executive director
shall, pursuant to rules:

(a) Procure or supervise the procurement of all supplies and services needed by the
state;

(b) Repealed.

(c) Establish and maintain programs for the inspection, testing, and acceptance of
supplies and services;

(d) Examine each requisition submitted by a using agency and approve,
disapprove, or revise it as to quantity or quality.

(e) Develop and maintain programs and procedures to delegate purchasing
authority in order to conserve resources for management of the statewide purchasing
system; and

(f) Develop programs to evaluate and reduce the administrative costs of the
statewide procurement function.



Source: L. 81: Entire article added, p. 1263, § 1, effective January 1, 1982. L. 86:
(2)(b) repealed, p. 757, § 13, effective July 1, 1987. L. 90: (2)(e) and (2)(f) added, p.
1307, § 2, effective July 1. L. 96: (1) and IP(2) amended, p. 1511, § 33, effective June 1.

17-24-106.6 - Surplus and excess equipment and supplies.

(1) As used in this section, unless the context otherwise requires:

(a) "Excess equipment and supplies" means any equipment and supplies having a
remaining useful life but which are no longer required by the using agency in
possession of the equipment and supplies.

(b) "State agency" means this state or any department, institution, or other agency
of the state, including institutions of higher education, but not including the
department of transportation.

(c) "Surplus equipment and supplies" means any equipment and supplies no longer
having any use to the state or any state agency.

(2) The executive director shall promulgate rules to be utilized by the division in
governing:

(a) The sale, lease, or disposal of surplus equipment and supplies by public auction
or competitive sealed bidding, but no public employee, which for the purposes of this
subsection (2) includes elected officials, shall be entitled to purchase any such
equipment and supplies unless such purchase satisfies the conditions specified in
subsection (2.1) of this section; and

(b) The transfer of excess equipment and supplies.

(2.1) (a) Items of personal property may not be sold to elected state officials unless
they are sold in accordance with all of the following conditions:

(I) Such property shall be declared to be surplus property by the department which
purchased it;

(II) Such property shall have historical significance because it was actually used by
the elected state official in the performance of his duties;

(III) Such property shall be sold in accordance with such procedures and conditions
as may be established by the department which purchased the personal property;

(IV) Such property shall be sold at a price that is equal to or greater than the
then-current actual value;



(V) The sale shall be approved in writing by the governor, if the purchase is to be
made by an elected state official in the executive branch, or by the executive
committee of the legislative council, if the purchase is to be made by a member of the
general assembly;

(VI) The proceeds of any such sale shall be deposited in the fund from which the
personal property was originally purchased or, if such fund no longer exists, in the
general fund, and may be appropriated to defray a portion of the costs of purchasing
similar property in the future.

(b) Repealed.

(c) For any chairs described in paragraph (b) of this subsection (2.1) not purchased
by current or former members of the general assembly, the state historical society
shall make efforts to place such chairs in the districts of the members. If the state
historical society is unable to find suitable locations for such chairs, the society may
dispose of such chairs in a manner befitting their historical significance.

(3) Such rules shall include, but shall not be limited to:

(a) The preparation of an annual inventory by each state agency of its excess and
surplus equipment and supplies, whereby notification may be made among such
agencies of the availability of excess equipment and supplies;

(b) Procedures whereby each state agency shall be advised of the availability and
shall be required to acquire excess equipment and supplies for any of the agency's
needs if such excess equipment and supplies are available and can be reasonably
determined to fulfill such needs;

(c) Procedures coordinating, to the extent possible, the programs administered by
the division under section 17-24-106 with the division's responsibility with respect to
excess and surplus property,

(d) A procedure whereby any excess or surplus equipment and supplies which are
not transferred, sold, or otherwise disposed of within six months after being received
by the division shall be disposed of as soon as possible thereafter.

(4) Any moneys used to cover the administrative costs of the transfer of
responsibilities with respect to excess and surplus equipment and supplies from the
department of administration to the department of corrections shall be transmitted to
the state treasurer, who shall credit the same to the surplus property fund, which
fund is hereby created, and such fund shall be subject to appropriation by the general
assembly for the purposes of this section.

(5) Any moneys in any accounts or funds administered by the department of
administration that are derived from the administration of part 4 of article 82 of title



24, C.R.S., shall be transferred to the surplus property fund.

(6) The division may make changes and assess fees from the recipient of any excess
property, which changes or fees shall be limited to reasonable administrative costs of
the division incurred in effecting any transfer. All such fees shall be credited to the
surplus property fund.

Source: L. 86: Entire section added, p. 753, § 2, effective July 1, 1987. L. 90: (2)(a)
amended and (2.1) added, p. 961, § 1, effective June 9; (2.1)(b) repealed, p. 961, § 1,
effective September 1. L. 91: (1)(b) amended, p. 1058, § 13, effective July 1. L. 97:
(2.1)(c) amended, p. 1009, § 10, effective August 6. L. 98: (5) amended, p. 820, § 19,
effective August 5. Editor's note: Subsection (2.1)(b), which is referenced in
subsection (2.1)(c), was repealed by L. 90, p. 961, § 1.

24-102-202.5 - Supplier database - cash fund.

(1) The executive director shall develop a centralized database that includes a listing
of all businesses which are interested in providing goods and services to the state.
The businesses in the database shall be identified by a registration number, and the
executive director shall develop a procedure for notifying the appropriate businesses
whenever the state issues requests for proposals or invitations for bids for goods or
services which a particular business provides. The database shall be accessible
through the department of personnel to all purchasing agencies designated pursuant
to section 24-102-302 (2). Such purchasing agencies shall be entitled to
reimbursement for actual expenses incurred in the use and maintenance of the
database from moneys in the supplier database cash fund created in subsection (2) of
this section.

(2) Each business that wishes to be included in the database created pursuant to
subsection (1) of this section shall pay a registration fee as determined by the
executive director. The executive director shall set and collect such fees as are
necessary to cover the direct and indirect costs which are incurred in implementing
the provisions of this section. The revenue from such fees shall be transmitted to the
state treasurer, who shall credit the same to the supplier database cash fund, which
fund is hereby created. The general assembly shall make appropriations from such
fund as necessary to implement the provisions of this section. In accordance with
section 24-36-114, all interest derived from the deposit and investment of this fund
shall be credited to the general fund.

(3) The provisions of this section shall not apply to contractors required to be
approved pursuant to the provisions of section 24-30-1303 (1) (a).

Source: L. 92: Entire section added, p. 1110, § 1, effective July 1. L. 95: (1) amended,
p. 662, § 93, effective July 1. L. 96: (1) and (2) amended, p. 1511, § 34, effective June 1.
Cross references: For the legislative declaration contained in the 1995 act amending
this section, see section 112 of chapter 167, Session Laws of Colorado 1995.
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South Carolina Administrative Services

Contact:

MATERIALS MANAGEMENT OFFICE

Voight Shealy, Materials Management Officer
Chief Procurement Officer for Goods and Services
1201 Main Street, Suite 600, Columbia, SC 29201

Phone: (803)737-0600 Facsimile: (803)737-0566

1. How long have they used on-line bidding/purchasing?

2. What was the start up cost and have there been cost savings?
3. Are the agencies and vendors satisfied?

4. Please send copies of the statutes that apply:

5. Do they feel this was a good shift in policy?

6. Whether they do it in house, or hire a company to do on-line purchasing.



Attachment

TITLE 11. PUBLIC FINANCE
CHAPTER 35. SOUTH CAROLINA CONSOLIDATED PROCUREMENT CODE

SOUTH CAROLINA CONSOLIDATED PROCUREMENT CODE
Revised July, 2000 - http://www.leginfo.state.sc.us/code/index.html

§ 11-35-1529. Competitive On-line Bidding.

(1) Conditions for Use. When a purchasing agency determines that on-line bidding is more
advantageous than other procurement methods provided by this code, a contract may be entered
into by competitive on-line bidding, subject to the provisions of Section 11-35-1520 and the
ensuing regulations, unless otherwise provided in this section.

(2) Bidding Process. The solicitation must designate both an Opening Date and Time and a
Closing Date and Time. The Closing Date and Time need not be a fixed point in time, but may
remain dependant on a variable specified in the solicitation. At the Opening Date and Time, the
State must begin accepting real-time electronic bids. The solicitation must remain open until the
Closing Date and Time. The State may require bidders to register before the Opening Date and
Time and, as a part of that registration, to agree to any terms, conditions, or other requirements of
the solicitation. Following receipt of the first bid after the Opening Date and Time, the lowest bid
price must be posted electronically to the Internet and updated on a real-time basis. At any time
before the Closing Date and Time, a bidder may lower the price of its bid, except that after
Opening Date and Time, a bidder may not lower its price unless that price is below the then
lowest bid. Bid prices may not be increased after Opening Date and Time. Except for bid prices,
bids may be modified only as otherwise allowed by this code. A bid may be withdrawn only in
compliance with Section 11-35-1520. If a bid is withdrawn, a later bid submitted by the same
bidder may not be for a higher price. If the lowest responsive bid is withdrawn after the Closing
Date and Time, the State may cancel the solicitation in accordance with this code or reopen
electronic bidding to all pre-existing bidders by giving notice to all pre-existing bidders of both
the new Opening Date and Time and the new Closing Date and Time. Notice that electronic
bidding will be reopened must be given as specified in the solicitation.

(3) Receipt and Safeguarding of Bids. Other than price, any information provided to the State by
a bidder must be safeguarded as required by Section 11-35-1520(4).

(4) Provisions Not to Apply. Section 11-35-1524 and paragraph (5) (Bid Opening) of Section 11-
35-1520 do not apply to solicitations issued pursuant to this section.
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Adding New Method for Internet Sale of Bonds

Overview

As a Financial Advisor for hundreds of bond sales in Kansas over the past 2 decades, I
feel reasonably qualified to speak on behalf of Kansas cities, counties, school districts
and other jurisdictions in the methods of selling tax exempt municipal bonds.

The bill before this committee is simply a bill to add an additional platform or
method of selling bonds over the internet. Currently there are 3 primary internet
platforms competing in the open market attempting to have jurisdictions use their
services for bidders to submit bids for the sale of bonds.

In Kansas, there have been around a dozen bond sales where bidders, which include
investment banking/brokerage firms and dealer banks, have had the option to submit their
bids on the internet on either the Bloomberg system or the Parity system. The third
national platform, Muni-auction, which has the capability to conduct a true auction,
unlike the other platforms, is not currently available to be utilized by Kansas
jurisdictions. This bill would allow a real-time auction to be available.

The benefits for selling bonds electronically on the internet fall into three primary
categories:

Interest Rate Savings Potential
Costs Avoidance
Administrative Enhancement
Interest Rate Savings Potential

Typically bond issues in the range of $1-20 million, sold competitively in Kansas are
primarily sold to regional brokerage firms and regional bank systems, which then are
resold to both individuals and institutions like mutual bond funds and insurance
companies. When the issue size is over approximately $20 million the large national
brokerage firms and national sized bank systems will be more likely to submit bids.

By allowing all forms of internet bidding, it opens and simplifies the bidding process to a
larger universe of bidders. which as in all bidding or procurement processes, tends to
have all bidders “sharpen their pencils” and improve their bids.

In addition, internet bidding can allow for bidders to bid on individual maturities,
reflecting their customers needs more efficiently. For example, if my firm’s primary
customers are individuals which tend to buy bonds in the 5-10 year maturities and the
bond issue is a 25 year bond issue, my firm can submit bids on only those bonds maturing
in 2006 through 2011. This increases the likelihood of our firm’s interest in submitting a
bid.

(8]
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As Financial Advisor, our firm has conducted several dozen internet sales and we
estimate improved bids in the range of 3-5 basis points or 3-5 hundreds of one percent.

An improvement of 5 basis points on a 20 year, $10,000,000 bond issue is $100,000!
Little improvements can generate a lot of taxpayers savings.

Cost Avoidance

With all initial security offerings, stocks and bonds, certain mandatory disclosure
documents are required to be prepared and transmitted to potential buyers. In the
municipal bond world this document is referred to as the Official Statement, which can
be 75 or more pages. Traditionally this is printed and mailed or overnight delivered to
bidders throughout the country to up to 100 locations. This cost to the taxpayer can range
up to $10,000. The internet bidding with one of the platforms, can “post” the Official
Statement “on line” and bidders can view or download the document, thus the issuer can
avoid this cost.

Administrative Enhancement
« Ease of submitting the bids via the internet avoids last minute human error.

+ Results of the bids can be available to the public more quickly by posting results on the
internet.
=,

v Automatic bid error checking feature is built into all platforms

¥ Marketing and pre-solicitation to bidders and amendment to terms of the sale can be
provided.

Summary

The passage of this bill has no “down side” and has the potential of improving the
process for the sale of bonds by the governmental jurisdictions in Kansas. Traditional
bids in the form of paper bids will continue to be allowed for those not ready or wishing
to participate in e-commerce. Certainly there will be an evolution of the use of the
internet in all procurement systems and I view this legislative amendment as a small
technical improvement to Kansas law.

Sampling of some current Kansas Clients of Kirkpatrick Pettis:

[¥8]



City of Lenexa

USD 233 Olathe School District

City of Pittsburg

City of Gardner

City of Spring Hill

City of DeSoto

Johnson County Park & Recreation District
Topeka & Shawnee County Library District

Mr. Nohe is a life long resident in Kansas and can be reached at 913-486-3355 or
800-206-0634
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DRAFT SUBSTITUTE FOR SENATE BILL NO. 227

For Consideration by Committee on E-Government
AN ACT concerning electronic procurement procedures for
state agencies and certain local governmental entities;

amending K.S.A. 2000 Supp. 10-106, 72-6760 and 75-3739
and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. Each unified school district and each
community college, technical college, vocational education
school and municipal university, as defined by K.S.A. 2000
Supp. 74-3201b and amendments thereto, is hereby authorized
to adopt and to utilize procurement procedures for on-line
bidding, reverse auctioning and other electronic procurement
procedures for acquisition of goods, materials, supplies and
equipment. The procedures adopted under this section shall
not be wutilized £for the acquisition of services for
construction projects or for the acquisition of any other
services.

Sec. 2. K.S.A. 2000 Supp. 10-106 is hereby amended to
read as follows: 10-106. (a) Municipal bonds shall be sold
at public notice sale as follows: The officers having charge
of the sale of the bonds shall publish a notice of the sale
one time in a newspaper having general circulation in the
county where the bonds are issued and in the Kansas
register. Such notices shall be published not less than six
days nor more than 30 days before the sale and shall contain
the following information: (1) Except as provided by

subsection (b), the date, time and place at which a public

A’ﬁff [1 /rwu,j iaj
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notice auction will be held on such terms and conditions as

shall be provided by the municipality or at which written

bids will be received and considered for the sale of the
bonds for cash at such price as the municipality may accept;
(2) the date of issue, total par value and denomination of
the bonds being sold; (3) the dates and amounts of
maturities of the bond issues; (4) the dates on which
interest on the bonds shall become due and payable; (5) the
place or places where and the approximate date on which the
bonds being so0ld will be delivered to the purchaser; (6) a
statement that a good faith deposit in the form of a
certified or cashier's check or surety bond in the amount of
2% of the total par value of the bonds being sold shai
accompany-each-bid-or-in-the-case-of-public-sate-at——anection

the--same shall be furnished at or prior to the time of sale

by each bidder; (7) a statement disclosing whether or not
the purchaser of the bonds will be required to pay for the
printing thereof and whether or not and to what extent the
purchaser of the bonds will be required to pay the expense
of legal services rendered to the municipality in connection
with the issuance of the bonds including the fees of
recognized bond counsel for an opinion as to legality of
issuance; (8) the assessed valuation of the municipality;

(8) that bidders may be required to be qualified in a manner

established by the municipality before submitting a bid; and

t9y (310) the total bonded indebtedness of the municipality
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as of the date on which the bonds being sold are dated
including the bonds submitted for bid. The rate of interest
may be omitted in advertising and the bidders requested to
specify the lowest interest rate or rates on the bonds at
which they will pay the purchase price.

If sold at public notice sale with--written—--bids,
purchasers shall submit their bids in writing, sealed or
sent by telefacsimile or other electronic transmission, as
set forth in the notice of sale, fqr all or any part of the

bonds. Each--bid--shati--be--accompanied--by-a-certified-or

‘cashierts-check-or-surety-bond-for-24-of-the-totat-amount—of -

the-bid+ In case any purchaser, whose bid is accepted, fails
to carry out the contract, the deposit shall be forfeited to
the municipality issuing the bonds. Weitten Bids shall be
disclosed publicly and tabulated or compared only at the
time and place specified in the notice. At the time and
place specified, the bonds shall be sold to the highest and
best bidder or bidders, and the bonds may be allotted among
the bidders, however, any or all bids may be rejected. No
contract for the sale of the bonds shall be made except on
bids submitted as provided in this section. No bonds shall
be delivered to any purchaser until the amount of the bid is
placed in the hands of the officer in charge of the sale.
The provisions of this section relating to the public notice
sale of bonds shall not apply to bonds secured solely and

only by revenues, bonds sold, pursuant to written agreement,
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to the government of the United States of America or any
bureau, department, instrumentality or agency thereof, bonds
issued pursuant to K.S.A. 10-427 et seqg., and amendments
thereto, and all bonds of the same series or which are
issued simultaneously with such bonds and bond sales where
the total amount of the issue does not exceed $100,000. In
such cases, the bonds may be sold at public notice or
private sale as the officers having charge of the sale of
such bonds determine. The practice of providing more than
one issue within a twelve-month period for any one project
is prohibited wunless the project engineer or architect
certifies that it is necessary to do so for the orderly
construction progress of the project.

(b) As an alternative to providing notice of the date,
time and place of public notice auction or receipt of bids
provided by subsection (a)(l), the officers having charge of
a bond sale may establish a time period of not less than
seven nor more than 30 days during which such bonds would be
sold. Notice of such sale period shall be published one time
in a newspaper having general circulation in the county
where the bonds are issued and in the Kansas register and
shall be published not less than six days nor more than 30
days before the beginning date of the sale period. The
notice shall contain the information specified in subsection
(a) except that in place of the time and date of sale, the

notice shall specify the time period during which the bonds
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would be sold and the manner in which persons interested in
submitting a bid may register for notice of the bond sale.
At least three business days prior to the time and date of
the bond sale, the officers having charge of the sale shall
give notice to all persons having registered for notice of
the bond sale, and bids shall be submitted and received and
the sale made in the manner provided in subsection (a).

Sec. 3. K.S.A. 2000 Supp. 72-6760 is hereby amended to
read as follows: 72-6760. (a) No expenditure involving an
amount greater than $10,000 for construction, reconstruction
or remodeling or for the purchase of materials, yoods or
wares shall be made by the board of education of any school

district except upon sealed proposals or in accordance with

procedures adopted under section 1 and amendments thereto,

and, in any case, to the lowest responsible bidder.

(b) The provisions of subsection (a) do not apply to
expenditures by a board of education for the purchase of:

(1) Services;

(2) products required to be purchased under the
provisions of K.S.A. 75-3317 through 75-3322, and amendments
thereto;

(3) educational materials directly related to
curriculum and secured by copyright;

(4) motor fuels required to provide or furnish
transportation;

(5) perishable foods and foodstuffs required for
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operation of a school lunch program;

(6) articles or products that are produced,
manufactured or provided by inmates under the prison-made
goods act of Kansas:

(7) natural gas that will be consumed in buildings
owned or operated by the school district;

(8) materials, goods or wares required Eor
reconstructing, remodeling, repairing or equipping buildings
when such purchase has been necessitated by the occurrence
of a loss against which the board of education has purchased
property or casualty insurance; and

(9) materials, goods or wares which are purchased:

(A) From vendors who have entered into contracts with
the state director of purchases pursuant to state purchasing
statutes for purchases by state agencies; and

(B) wunder the same pricing provisions established in
the state contracts, subject to agreement of the wvendor to
honor the state contract prices.

(c) Whenever the board of education of any school
distric£ lets bids for the purchase of materials, goods or
wares and bids are submitted by bidders domiciled within the
school district and by bidders domiciled outside the school
district and the low bid is submitted by a bidder domiciled
outside the school district, the school district domiciliary
which submitted the lowest bid may be deemed the preferred

bidder and awarded the bid if:
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(1) The quality, suitability and usability of the
materials, goods or wares are equal;

(2) the amount of the bid of the school district
domiciliary is not more than 1% greater than the amount of
the low bid; and

(3) the school district domiciliary agrees to meet the
low bid by filing a written agreement to that effect within
72 hours after receiving notification of being deemed the
preferred bidder.

(d) The provisions of subsection (c) do not apply to
expenditures for construction, reconstruction or remodeling.

Sec. 4. K.S.A. 2000 Supp. 75-3739 is hereby amended to
read as follows: 75-3739. In the manner as provided in this
act and rules and regulations established thereunder:

(a) All contracts for construction and repairs, and all
purchases of and contracts for supplies, materials,
equipment and contractual services to be acquired for state
agencies shall be based on competitive bids, except that
competitive bids need not be required in the following
instances:

(1) For contractual services, supplies, materials, or
equipment when, in the Jjudgment of the director of
purchases, no competition exists;

(2) when, in the judgment of the director of purchases,
chemicals and other material or equipment for wuse in

laboratories or experimental studies by state agencies are
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best purchased without competition, or where rates are fixed
by law or ordinance;

(3) when, in the judgment of the director of purchases,
an agency emergency requires immediate delivery of supplies,
materials or equipment, or immediate performance of
services;

(4) when any statute authorizes another procedure or
provides an exemption from the provisions of this section;

(5) when compatibility with existing contractual
services, supplies, materials or equipment is the overriding
consideration;

(6) when a used item becomes available and is subject
to immediate sale; or

(7) when, in the judgment of the director of purchases
and the head of the acquiring state agency, not seeking
competitive bids is in the best interest of the state.

When the director of purchases approves a purchase of or
contract for supplies, materials, equipment, or contractual
services in any instance specified in this subsection, the
director may delegate authority to make the purchase or
enter the contract under conditions and procedures
prescribed by the director.

The director of purchases shall prepare a detailed
report at least once in each calendar quarter of all
contracts over $5,000 entered into without competitive bids

under subsection (a)(l), (2), (3), (5), (6) or (7). The
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director shall submit the report to the legislative
coordinating council, the chairperson of the committee on
ways and means of the senate, the chairperson of the
committee on appropriations of the house of representatives
and the chairperson of the Kansas performance review board.
(b) (1) If the amount of the purchase is estimated to

exceed $50,000, reverse auctioning or sealed bids shall be

solicited by notice published once in the Kansas register
not less than 10 days before the date stated in the notice
for the opening of the bids. The director of purchases may
waive this publication of notice requirement when the
director determines that a more timely procurement is in the
best interest of the state. The director of purchases also
may designate a trade journal for the publication. The
director of purchases also shall solicit such bids by
sending notices by mail to prospective bidders and by
posting the notice on a public bulletin board for at least
10 business days before the date stated in the notice for
the opening of the bids unless otherwise provided by law.
All bids shall be sealed when received and shall be opened
in public at the hour stated in the notice.

(2) The director of purchases shall prepare a detailed
report at least once 1in each calendar quarter of all
instances in which the director waived publication of the
notice of bid solicitations in the Kansas register as

provided in this subsection. The director shall submit the

99
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report to the legislative coordinating council, the
chairperson of the committee on ways and means of the
senate, the chairperson of the committee on appropriations
of the house of representatives and the chairperson of the
Kansas performance review board.

(c) All purchases estimated to exceed approximately
$25,000 but not more than 50,000, shall be made after

reverse auctioning or the receipt of sealed bids following

at least three days' notice posted on a public bulletin
board.
(d) All purchases estimated to be more than $5,000, but

less than $25,000, may be made by reverse auctioning or

after the receipt of three or more bid solicitations by
telephone, telephone facsimile or sealed bid, following at
least three days' notice posted on a public bulletin board.
Such bids shall be recorded as provided in subsection (e) of
K.S.A. 75-3740 and amendments thereto. Any purchase that is
estimated to be less than $5,000 may be purchased under
conditions and procedures prescribed by the director of
purchases. Purchases made in compliance with such conditions
and procedures shall be exempt from other provisions of this
section.

(e) With the approval of the secretary of
administration, the director of purchases may delegate
authority to any state agency to make purchases of less than

$25,000 wunder certain prescribed conditions and procedures.
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The director of purchases shall prepare a report at least
once in each calendar quarter of all current and existing
delegations of authority to state agencies as provided in
this subsection. The director shall submit the report to the
legislative coordinating council, the chairperson of the
committee on ways and means of the senate, the chairperson
of the committee on appropriations of the house of
representatives and the chairperson of the Kansas
performance review board.

(£) Subject Eo the provisions of subséction (e),
contracts and purchases shall be based on specifications
approved by the director of purchases. When deemed
applicable and feasible by the director of purchases, such
specifications shall include either energy efficiency
standards or appropriate life cycle cost formulas, or both,
for all supplies, materials, egquipment and contractual
services to be purchased by the state. The director of
purchases may reject a contract or purchase on the basis
that a product 1is manufactured or assembled outside the
United States. No such specifications shall be fixed in a
manner to effectively exclude any responsible bidder
offering comparable supplies, materials, equipment or
contractual services.

(g) Notwithstanding anything herein to the contrary,
all contracts with independent construction concerns for the

construction, improvement, reconstruction and maintenance of
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the state highway system and the acquisition of
rights-of-way for state highway purposes shall be advertised
and let as now or hereafter provided by law.

(h) The director of purchases may authorize state
agencies to contract for services and materials with other
state agencies, or with federal agencies, political
subdivisions of Kansas, agencies of other states or
subdivisions thereof, or private nonprofit educational
institutions, without competitive bids.

(i) The director of purchases may participate in,
sponsor, conduct, or administer a cooperative purchasing
agreement or consortium for purchases of supplies,
materials, equipment, and contractual services with federal
agencies or agencies of other states or 1local units of
government. Cooperative purchasing agreements entered into
under this subsection shall not be subject to K.S.A. 75-3739
through 75-3740a, and amendments thereto. Neothing--in--this
subsection——shaii-—aiiow-—federa}—grant—moneys—to-be—handie&
different}y—from-any-other—mcneys—of—the——state-—uniess——the
requirements——of-—the-—appiicab&e—federai—grant-specifica&iy
require-such—federai—meneys—te—be—han&ied—different}y7

(j) The director of purchases may delegate authority to
any state agency to make purchases under certain prescribed
conditions and procedures when the acquisitioh is funded, in
whole or in part, from a grant. Purchases made in compliance

with such conditions and procedures shall be exempt from
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other provisions of this section. As used in this subsection
the term "grant" means a disbursement made from federal or
private funds, or a combination of these sources, to a state

agency. Nothing in this subsection shall allow federal grant

moneys to be handled differently from any other moneys of

the state unless the requirements of the applicable federal

grant specifically require such federal moneys to be handled

differently.

(k) The director of purchases shall prepare a detailed
fepo;t;at least oﬁéé égcﬁ(calendaf_quértéf of all céhtrécts
for services, supplies, materials or equipment entered into
pursuant to subsection (h), (i) or (j) and submit it to the
legislative coordinating council, the chairperson of the
committee on ways and means of the senate, the chairperson
of the committee on appropriations of the house of
representatives and the chairperson of the Kansas
performance review board.

(1) Except as otherwise specifically provided by law,
no state agency shall enter into any lease of real property
without the prior approval of the secretary of
administration. A state agency shall submit to the secretary
of administration such information relating to any proposed
lease of real property as the secretary may require. The
secretary of administration shall either approve, modify and
approve or reject any such proposed lease.

(m) The director of purchases shall require all bidders
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on state contracts to disclose all substantial interests
held by the bidder in the state.

(n) As used in this section:

(1) "Sealed bids" may include a procurement process

following procedures approved by the director of purchases

in which proposals pursuant to K.S.A. 75-37,102, and

amendments thereto, or bids pursuant to this section are

received electronically over the internet; and

(2) "reverse auctioning" means a procurement process

following procedures approved by the director of purchases

where bidders are invited to bid on specific goods through

real-time electronic bidding, with the award being made to

the lowest responsible and responsive bidder; during the

bidding process, bidders' prices are revealed and bidders

shall have the opportunity to modify their bid prices for

the duration of the time period established for the bid

oEening.

(o) Reverse auctioning shall not be used for the

acquisition of any services for construction projects or for

the acquisition of any other services.

Sec. 5. K.S.A. 2000 Supp. 10-106, 72-6760 and 75-3739
are hereby repealed.
Sec. 6. This act shall take effect and be in force from

and after its publication in the statute book.





