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MINUTES OF THE HOUSE JUDICIARY COMMITTEE

The meeting was called to order by Chairperson Michael O’Neal at 3:30 p.m. On February 13, 2001 in
Room 313-S of the Capitol.

All members were present except:
Representative Geraldine Flaharty - Excused
Representative Andrew Howell - Excused

Committee staff present:
Jerry Ann Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes Office
Cindy O’Neal, Committee Secretary

Conferees appearing before the committee:
Ed Collister, Kansas Bar Association
Chief Judge Gary Rulon, Kansas Court of Appeals
Representative Jim Garner
District Magistrate Judge Michael Freelove, 16™ Judicial District
Representative Tony Powell
Mark Behrens, Crowell & Moring LLP, Washington D.C.
Karen Miller, American Legislative Exchange Council
Gene Balloun, Shook, Hardy & Bacon
Rylan Martin, Kansas Chamber of Commerce & Industry
John Tilllotson, Kansas Bar Association
Ron Pope, Kansas Trial Lawyers Association
Henry Butler, Professor of Law & Economic, University of Kansas
Deborah Mcllhenny, Kansas Trial Lawyers Association

Hearings on HB 2297 - increasing the Court of Appeals Judges to 14, were opened.

Ed Collister, Kansas Bar Association, appeared in support of adding to the size of the Court of Appeals. He
explained that the Court of Appeals was established in 1975 with7 judges and has added three judges to its
courts since that time. Since Sentencing Guidelines have gone into effect there has been a tremendous increase
in the appeals that have been filed. A 1983 study suggested that judges should write no more than 75 opinions
a year and currently written opinions have been between 100-110. (Attachment 1)

Chief Judge Gary Rulon, Kansas Court of Appeals, informed the committee that panels composed of entirely
Court of Appeals judges have become almost non-existent. Retired judges and district court judges have been
called in to help with the court’s caseload. In 2000 the Court of Appeals used 33 district court judges to help
hear cases and they receive no additional compensation for doing that. He believes that the lack of adequate
funding for the judicial branch affects all areas of their practice from waiting long periods of time for judicial
decisions to court files that have not been updated. (Attachment 2)

The Kansas Trial Lawyers Association did not appear but requested that their written testimony, in support
of the proposed bill, be included in the minutes. (Attachment 3)

Hearings on HB 2297 were closed.

Hearings on HB 2298 - election or retention of district magistrate judges, were opened.

Representative Jim Garner appeared as the sponsor of the bill. Current law requires that district judges be
elected in all counties in their district, but magistrate judges are required to be elected only in the district in
which the county the office is in. The proposed bill would mandate that all magistrate judges be elected by
the judicial district that they serve in. (Attachment 4)

District Magistrate Judge Michael Freelove, 16" Judicial District, appeared in opposition of the bill. He gave
an example of why magistrate judges shouldn’t have to be elected by the Judicial District. He spends only one
day a week in Ford County and the rest of the time is spent in his home district. He stated that 22 counties



have district magistrate judges and that 13 of those judges serve in more than one county. (Attachment 5)

Hearings on HB 2298 were closed.

Hearings on HB 2222 - placing limitations on supersedeas bonds, were opened.

Representative Tony Powell appeared as the sponsor of the bill. The proposed bill is suggested by the
American Legislative Exchange Council and places caps on supersedes bond requirements in cases where the
judgement is extremely large. The bill would reform the litigation process and would make it easier for
parties seeking relief in courts to exercise their rights, while protection the damaged party. (Attachment 6)

Mark Behrens, Crowell & Moring LLP, Washington D.C., explained that the proposed bill would place a cap
of $1 million on the appeal bond for judgements valued over $1 million and cap the appeal bond at $25
million for judgements valued over $100 million. The bill would in no way limit the amount of damages that
could be imposed in litigations. (Attachments 7)

Karen Miller, American Legislative Exchange Council, commented that the proposed bill has been discussed
by ALEC for the last two years and that five states have passed similar legislation and a few others are
considering it this year. The basic premise of the bill is to that the right to appeal be preserved. (Attachment

8)

Gene Balloun, Shook, Hardy & Bacon, stated that it makes good business sense to pass this legislation
because it allows companies to appeal judgements without being bankrupt. (Attachment 9)

Rylan Martin, Kansas Chamber of Commerce & Industry, support the legislation because it would allow
defendants to access capitol not tied up in bonds for use in financing their appeal. (Attachment 10)

John Tilllotson, Kansas Bar Association, appeared as an opponent of the bill. He provided the committee with
a list of reasons why they oppose the changes. (Attachment 11)

Ron Pope, Kansas Trial Lawyers Association, opposes the legislation because that are no instances in Kansas
where this would apply. (Attachment 12)

Hearings on HB 2222 were closed.

Hearings on HB 2258 - allowing judges to accept bids for representations of class, were opened.

Representative Tony Powell stated the six basic core changes:

. immediate review for appellate court to review of class certification rulings

. establishing a rule limiting the scope of a class action to the home stat residents
. adopting an explicit classwide proof requirement

. adds a maturity factor to the class certification prerequisites

J adds an administrative process factor to class certification requirements

. allows bidding for class action representation (Attachment 13)

Mark Behrens, Crowell & Moring LLP, Washington D.C. commented that the reason for class action lawsuits
are suppose to be a way to resolve similar claims with one lawsuit, instead it’s becoming a money making
adventure for plaintiff attorneys to make a great amount of money. (Attachment 14)

Karen Miller, American Legislative Exchange Council stated that the reason for the proposed changes 1s that
there has been a surge of class action lawsuits causing huge burdens on the courts and companies that have
these cases filed against them. (Attachment 15)

Gene Balloun, Shook, Hardy & Bacon, informed the committee that a vital part of the bill would allow direct
appeals of class certification orders. (Attachment 16)

Henry Butler, Professor of Law & Economic, University of Kansas, commented that the proposed bill is a
public policy issue and that there are costs & benefits to both sides. The bill finds a middle ground which
addresses class certification. (Attachment 17)

Rylan Martin, Kansas Chamber of Commerce & Industry, stated that class action lawsuits are not much of
a problem in Kansas but it is possible that there could be devastating implication corporations. (Attachment

18)



John Tilllotson, Attorney, appeared before the committee in opposition of the bill and commented that since
there is not a history of class action lawsuits in Kansas there is not the need for change. (Attachment 19)

Deborah MclIlhenny, Kansas Trial Lawyers Association, opposed the bill because they believe that the
changes will have dire consequences on the ability of citizens to collectively hold wrongdoers accountable
for their actions. (Attachments 20)

The committee meeting adjourned at 6:30 p.m. The next meeting is scheduled for February 14, 2001.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page



TESTIMONY BEFORE THE
HOUSE JUDICIARY COMMITTEE
Re: House Bill 2297
February 13, 2001
Ladies & Gentlemen:

Thank you very much, ladies and gentlemen, for allowing me to testify
concerning HB 2297, After I learned of the hearing earlier this week, I gave some
thought to how I might approach this topic so that we all might have some
feeling for what is happening to the judicial system in the first place, and
secondly why this legislation is significant. After some thought I decided to
consider several different subjects in some detail.

The first issue that occurred to me is to consider why legislation about the
judiciary’s operation, and how it is funded for operation, should be significant to
every one of us. Having practiced law going on 37 years it has been common
place for me to hear or read about a lawyer’s interest in the judicial system as
being nothing more than protecting the lawyers’ collective turf. It is commonly
perceived that courts ultimately are important to lawyers because it is important
to the lawyer’s pocketbook. If you think about that approach for just a minute,
the fallacy in the conclusion is apparent. Lawyers represent clients who are the
ones that ultimately pay them. Regardless of the efficiency of the judicial system
lawyers will have clients and those clients will be obligated to pay for services. If
the court system runs badly, is adequate, is inadequate, etc., there will still be

lawyers in court representing their clients. The lawyers are still going to have
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the same clients that they would otherwise have, and they are still going to have
to be compensated for their services just like any other business person. So to
say that lawyers work to assist the judicial system or ask for improvements or
benefits in the system simply to feather their own nest is inaccurate.

Think about who are the true patrons or customers of the services offered
by the judicial branch. It is not the lawyers, it is the clients. It is people like all of
you and every other citizen of the State of Kansas who may have a legal problem
that has to be resolved in the court. And, it does not even have to be a bad legal
problem. Lawyers protect the individual rights of citizens in criminal cases,
juvenile cases, civil cases, divorce cases, probate cases, business related cases,
property related cases, and others. One never knows when there will be a legal
problem to be faced, that unfortunately results in an adjudication of rights in
court. Itis those who need the services of the court; the clients, or in other words
the average person, whose interests lawyers advocate in the courts. Ultimately,
if the judicial system is not provided with adequate resources to operate, it is the
citizen who suffers, or in other words your constituents, not the lawyer.

Your task today is to consider requests for additional personnel, both
judge and support, in the Kansas Court of Appeals. The current Kansas Court of
appeals consists of 10 Court of Appeals judges. It was originally established in
1975, to be effective January 10, 1977, after the submission of a Kansas Judicial
Study Advisory Committee Report requested by this legislature, submitted on

May 13, 1974. That study analyzed many aspects of the Kansas judicial system



and made recommendations concerning, among other things, the appellate court
system.

Let me first invite your attention to some of the findings concerning the
Kansas Appellate Court system made at the time of that study.

1. Delay in the disposition of appealed cases is excessive. In the fiscal
year that ended June 30, 1973 the average lapse time from notice of appeal to
decision in criminal cases was 17.6 months.

2. The appellate case load in Kansas has increased in diversity and
complexity during the past decade.

3. The volume and complexity of appellate litigation in Kansas will
continue to increase.

4. The existing appellate court structure and procedure is not
adequate to permit the adjustments that will be required for the prompt and
judicious handling of future appellate case loads.

An analysis of some of the causes of the resultant delays was made.
“Delay in processing appeals results from the operation of many factors.
However, the heart of the problem is a lack of sufficient number of appellate
court judges to handle the appellate docket.” Report of the Kansas Judicial Study
Advisory Committee - Recommendations for Improving Kansas Judicial System,
Washburn Law Journal, Volume 19, Number 1, Winter 1974, Page 337. “There is
a deeply rooted tradition in Kansas, as in most American jurisdictions that each

litigant is entitled to at least one appeal as a matter of right. The objective of



judicial reform ought to make the appellate courts more, not less, accessible to
the people.” Judicial Study Advisory Committee Report, 19 Washburn Law
Journal, Pages 341-342.

The recommendations of that judicial advisory committee than were
among others that the legislature should create an intermediate appellate court
consisting of seven appellate judges. “Additional judgeships may be created
when the proper administration of justice requires.” Judicial Study Advisory
Committee Report, Washburn Law Journal, Volume 19, Number 1, Winter 1974,
Page 280.

Although an additional three judges were added in 1986, case load
explosions in number since then have again led to the same problems in volume
that led to the creation of the court in the first place. Witness the comments in
past reports made by Supreme Court Chief Justices to the legislature.

On January 19, 1995 former Chief Justice Richard Holmes reported to the
legislature, among other things that, “...we must face a reality that getting tough
on crime, regardless of the merits of any particular program, costs big bucks....[I]t
involves more than police, prosecution, and the penitentiary. The means of
getting from the first point to the last involves a judicial branch and we cannot be
overlooked when it comes to financing or the entire system will break down and
be for naught.”

Chief Justice McFarland’s 1996 report recounts, “The Court of Appeals has

experienced an explosive growth in the number of appeals it received.”



Chief Justice McFarland’s 1997 report to this body states, “The Court of
Appeals has an exploding case load and a serious backlog of ready cases.
Additional staffing for that court is also urgently needed.” There have been no
additional judges added to the Court of Appeals since 1986.

I appear here today as a representative of the Kansas Bar Association. The
Kansas Bar Association, the state’s largest group of lawyers in this state,
numbering some 6,000, acting through its governing body, supports the
recommendation of the Kansas Justice Initiative (Recommendation 7) that four
additional judges be added to the Court of Appeals. That conclusion was
reached after much study by the commission. It reflects the input of a number of
varied sources. Again, I want to emphasize that adding resources to that court
and reducing the length of time it takes from the initiation of appeal to the
decision doesn’t mean more money in the lawyers’ pocket, it means avoiding
unnecessary delay caused by lack of judges and staff.

Earlier I referred to comments of Chief Justice Holmes and Chief Justice
McFarland in 1995 and 1996 concerning an explosion of the case load of the
Court of Appeals. There are normal circumstances concerning the business of
the courts, causing us to expect yearly increases for a variety of reasons,
including such factors as more population, more disputes, more government
regulation, etc. However, the observations reported above, in part, arose out of a
tremendous jump, in appellate court business, as a specific result of new

legislation. In 1993 this legislature adopted a concept referred to generically as
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Sentencing Guidelines for criminal cases. It was a total revamping of the
sentencing portion of criminal cases. It was predicted that the legislation would
both increase criminal appeals and also trials. Experience has demonstrated that
to be the result. In 1995 when appeals from Sentencing Guidelines cases
commenced to hit the appellate level, in one month the number of filings in
criminal cases doubled. The legislature has amended Sentencing Guidelines for
various reasons and in various ways since 1993, and one of the effects of each
change is new business for not only the trial court but the appellate court system.
And, the increase in the business of the court system apparently has not been
unnoticed in the Department of Corrections. They repeatedly asked for new
funding to build new prisons. That result is ironic because the institutional
proponents of sentencing guidelines promoted the new legislation in 1993 as
reducing the number of prison population.

Be that as it may, the result for the court system is more business,

specifically for the appellate portion of the system; a tremendous increase in

business. But, there has been no corresponding increase in the resources of the
appellate branch of the judiciary to respond to those increases. What's the
result? Let me give you just one example.

Five years ago, I represented a young man who had been charged with
first-degree murder and child abuse in a case in which he was accused of
participating in the child’s death; a shaken baby syndrome case. The issue was

whether or not he caused the death or was an innocent bystander. There was a
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trial; he was acquitted of the first-degree murder and was convicted of a felony
child abuse. I handled only the appeal. From the time his jail time started
counting toward a sentence, until the time the appeal was complete he had
served the entire guidelines sentence for the crime. The Appellate Court set
aside the conviction and sent the case back for further proceeding. I thought
there were pretty clear severe errors that occurred in the trial. After realizing
that the law precluded being charged with both of those crimes for the same
incident, in other words being charged in violation of double jeopardy
protection, the case was dismissed. This young man has no felony record. His
constitutional rights were protected by the judicial process, principally based on
pretty strong evidence produced during the trial that factually he did not commit
the crime, but regardless, he had still served the entire sentence even though he
was innocent. That result does not sit well. The length of time his case was in
the system was, in part, because of the press of business. The length of time
cannot be attributed solely to the appellate system because there were lack of
resources throughout the system, i.e., court reporter, clerk’s office, trial court,
attorney preparation, as well as the time on appeal, that contributed to the delay.
One significant cause throughout the system is lack of resources to handle the
case load. Some of the delay that was attributable to the appellate system has
been temporarily alleviated by a blitz docket reduction program last fall. The
only real solution is to increase the number of court of appeals judges. The

system is not able to function smoothly and expeditiously. Remember the



Judicial Advisory Committee’s conclusion in 1975 that a delay of 17.6 months
from notice of appeal to appellate court opinion was excessive.

In 1983, the Judicial Council Appellate Process Advisory Committee
recommended that judges write no more than 75 opinions each year. The same
committee found judges then were writing 80 opinions a year, a clearly
overwhelming task.

In 2000, current Court of Appeals judges wrote in the neighborhood of
100-110 opinions each. And, were not able to keep up. Further compare the
motions docket; 4,123 motion filed in 1987 after judges 8, 9, and 10 were added to
the Court of Appeals, compared to 9,482 in the year 2000.

Ultimately it is not the judges who suffer. It is not the lawyers who suffer.
It is the parties, the customers who suffer.

The Kansas Constitution provides in §18 of our Bill of Rights: “Justice
without delay. All persons...shall have remedy by due course of law, and justice

"

administered without delay.” Struggle and work as hard as they are able your

Court of Appeals Judges may not be able to achieve this goal without your help
to provide them with additional help.
Yours very truly,

Edward G. Collister, Jr.
Collister & Kampschroeder
3311 Clinton Parkway Court
Lawrence, Kansas 66047-2631
(785) 842-3126



KANSAS COURT OF APPEALS

GARY W. RULON 301 WEST TENTH (785) 296-6184
CHIEF JUDGE TOPEKA, KANSAS 66612-1507 FAX: (785) 296-7079
February 13, 2001

Chairman Mike O'Neal
House Judiciary Committee
Kansas State House

300 SW 10th Ave

Room 170W

Topeka, Kansas 66612-1504

HB 2297 - Additional Judges for the Kansas Court of Appeals
Dear Chairman O'Neal:
Please find attached my remarks to the House Judiciary Committee. I would
like to thank the committee for allowing me the time to address the committee,

explain our needs and answer any questions you or the committee might have.

If you, or ahy of the committee members have any further questions or need
additional information, please let me know.

Very truly yours,
74
Gary W. Rulon
Chief Judge
GWR:aet
Enclosure

House Judiciary
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KANSAS COURT OF APPEALS

GARY W. RULCN 301 WEST TENTH (785) 296-6184
CHIEF JUDGE TOPEKA, KANSAS 66612-1507 FAX:(785) 296-7079

TESTIMONY PRESENTED BY
CHIEF JUDGE GARY W. RULON
OF THE
KANSAS COURT OF APPEALS

DATE: February 13, 2001
RE: Budget for FY 2002, Court of Appeals

As in previous years, this year's budget request includes additional judges for
the Court of Appeals. As you know, the Kansas Justice Initiative has recommended
adding four judges to our court and the Kansas Bar Association supports this
recommendation. (See attachment I.) The Justice Initiative's recommendations
buttresses our request in the last two years' budget for more judges to keep up with
our caseload.

Judges

In last year's budget request we estimated the decline in new case filings, that
began after the high in 1997, may be coming to an end. We also estimated that we
could reasonably expect case filings to once again increase at the historic rate of 3%
per year unless some new dramatic legislation or changes in case law accelerated the
increase. Fortunately, our worst fears did not come to pass. In calendar year 2000
our new appeals declined by approximately 6% from those filed the previous year.
(See attachment II.) However, we have no reason to believe this is necessarily the
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trend of the future. For example, in 1999 the Legislature changed the law regarding
probation and postrelease supervision. We are just beginning to see the appeals
from such change and, it still has the potential to generate a significant number of
new appeals.

Another factor that must be considered is the impact of the U.S. Supreme
Court's decision in Apprendi v. New Jersey. A recent National Law Journal article
noted that after the United States Supreme Court's June 26, 2000 ruling, hundreds of
appeals have been filed and scores of state and federal decisions have been handed
down interpreting the ruling. The Chief Judge of the U.S. Court of Appeals for the
3rd Circuit observed that Apprendi was a case of enormous potential importance
and that a great deal of time was going to be devoted to dealing with the sentencing
issues raised. Also, U.S. district courts in Minnesota and North Carolina have held
that Apprendi applies retroactively.

In the context of our sentencing guidelines, we can reasonably predict that a
substantial number of direct and 1507 appeals will be forthcoming. As of February 1,
2001, the Court of Appeals is holding multiple cases raising Apprendi issues
awaiting the Kansas Supreme Court's ruling on the first test case , State v. Gould.

Other cases seeking to extend Apprendi beyond its stated holdings continue to be
filed in this court.

Another consideration is the number of cases transferred to our Supreme
Court. In prior years our Supreme Court has been extremely helpful in considering
this court's reque(st that certain cases be transferred due to issues of first impression
or of statewide significance. We realize, however, that as the number of death
penalty appeals increase, our Supreme Court may not have the resources to
continue to accept transfer of as many cases as it has in the past.

As we noted in last year's budget request, in 1983 when Governor Carlin
asked the Judicial Council to make recommendations on alleviating the problems
in the Court of Appeals, there were 152 cases filed per judge. The Council
subsequently recommended adding three new judges to the Court. In 2000 there

were 172 new cases filed per judge and we requested 4 new judges for the Court of



Appeals. Based upon current and projected caseload, we are requesting at least one
new judge along with accompanying staff and office space.

Last year, in line with the recommendation of the Justice Initiative, House
Bill 2601 was introduced which contained a provision to expand our court from 10
to 14 judges. As you know, the bill was favorably passed out of committee, but failed
on the floor of the House. Of note is the fact that in this legislation the timing for
adding judges to this court was staggered over a period of four years beginning in FY
2002, with one judge being added in each of the following years. Our budget
proposal follows this methodology.

In the last ten years, our court has heavily relied on the use of assigned
district court judges to supplement our panels in order to handle the number of
new cases filed each year. The reliance on the use of district judges did not disappear
with the reduction in our backlog.

In 1999, the court used outside judges 35 times on regular dockets, and 31
were enlisted for the blitz docket. In 2000 we used 33 outside judges These judges
agree to work with this court despite the fact that most have busy dockets of their
own. While having assigned district judges sit with our court is beneficial, the
extent that we rely on their help has become excessive in light of the heavy caseload
they are responsible for in their own courts. The addition of full time judges to this
court would reduce its reliance on trial judges.

Renovation:

Another immediate need is to upgrade the facilities vacated by the Attorney
General's office. The carpet in the area is threadbare and worn, and the wall
covering is battered and peeling. We are requesting funds to repair the facilities to
make it more productive for our current employees.

Conclusion

I realize the Court of Appeals is again asking for more personnel; however,



most of the needs we outlined in last year's budget still exist. Without additional
personnel and space for them to work, it is inevitable that, given the current and
projected caseload, the backlog could again increase. There is only so much that can

be accomplished in terms of increasing efficiency with a given amount of resources.

We realize that even if the Legislature grants our request for more judges, it
will take some time for the selection process to be completed. The process, however,
must be started or we will be forced to continue to use short term solutions to

combat a long term problem.

Thank you for your consideration.
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KANSAS COURT OF APPEALS
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Increase in filings beginning in 1994 primarily due to Kansas Sentencing Guidelines
Act.

o Decrease in filings, starting in 1997, a result of decrease in cases under Sentencing

Guidelines. Case filings have returned to the number projected with normal growth
absent the impact of Sentencing Guidelines. Per Gary Rulon - Chief Judge
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KANSAS COURT OF APPEALS

Number of District Judges assigned

1999 66* (35 judges used during regular docket and 31 for the blitz docket)
2000 GI
Rate Cases
1998 3
1999 3
2000 =
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KANSAS TRIAL LAWYERS ASSOCIATION

Lawyers Represenaing Consumers

TO: Members of the House Judiciary Committee

FROM: Terry Humphrey
Executive Director
Kansas Trial Lawyers Association

RE: 2001 HB 2297
DATE: February 13, 2001

Chairman O’Neal and members of the House Judiciary Committee. Thank you for the
opportunity to offer our comments in support of HB. 2297. This bill seeks to expand the
number of Kansas Court of Appeals judges from 10 to 14 over a four-year period.

It has long been the philosophy in Kansas that every litigant is entitled to at least one
level of appeal. The Kansas Court of Appeals was reestablished in 1997 in an attempt to
fulfill this promise but has been hampered by an overwhelming caseload. Due to the
current backlog of cases, it is not unusual for a matter to pend in the Court of Appeals for
periods of one and half to two and half years. It is not uncommon for the Court of
Appeals to have in excess of 1,250 cases pending before it at one time. Appellate judges,
in an attempt to keep up, are issuing in excess of 125 opinions each year. To expedite the
appeals process and to allow the appellate judges more opportunity for a thorough and
equitable review of the matters before them, the Court must be expanded.

We recognize that there is a cost associated with increasing to 14 the number of Court of
Appeals judges. Increasing the number by one judge per year over a four-year time span,
eases the burden on the judicial system’s operating budget.

All litigants are entitled to a timely and thoughtful decision of each matter submitted to
the Court of Appeals. Expanding the Court to 14 members will help meet this objective.

Thank you for the opportunity to comment and we urge the committee’s support of HB
2297.

House Judiciary

2-13-01
Javhawk Tower ® 700 SW Jackson, Suite 706 * Topeka, Kansas 66603-3758 ¢ 785.232.7756 e Fax 785. Attachment 3

Terry Humphrey, Executive Divector

E-Mail: triallaw @ ink.org
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February 13, 2001

HOUSE JUDICIARY COMMITTEE
TESTIMONY IN SUPPORT OF HOUSE BILL 2298

Chairman O’Neal and Members of the Committee.
Thank you for the opportunity to testify on House Bill 2298.

Shortly before the August 2000 primary election, I was approached by a constituent in
Coffeyville and she asked me why she and other residents of Montgomery County could not vote
in the race for District Magistrate Judge. I had never thought about the issue before, but she had
a very good question. HB 2298 is proposed to fix this situation.

The 14" Judicial District, consisting of Montgomery and Chautauqua Counties, elects its judges.
The current law requires District Judges to be elected by the electors of both counties in the
district. However, the Magistrate Judge position is selected by the electors of Chautauqua
County only.

As my constituent accurately observed, the Magistrate Judge presides over hearings in
Montgomery County, deciding small claims action, limited actions, probate cases and guardian
and conservatorship matters involving the citizens of Montgomery County. She makes a sound
argument that those citizens should be allowed to vote on this judge position.

HB 2298 would simply require Magistrate Judges in Judicial Districts comprised of more than
one county to be accountable to, and elected by, the electors of the entire Judicial District.

I encourage your support of this bill. Thank you for the opportunity to appear on this matter. I
will be glad to stand for any questions.

House Judiciary
2-13-01
Attachment 4
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KANSAS DISTRICT MAGISTRATE JUDGES ASSOCIATION

February 13, 2001

Mr. Chairman
Members of the Committee:

[ am Michael Freelove, District Magistrate Judge for the 16th Judicial
District; I am here representing the District Magistrate Judge's Association.

I am appearing here today to express our views to House Bill 2298.

This bill if passed requires the district magistrate judge to stand for
election or retention district wide as the district judges now do.

Of the 31 judicial districts, 22 have district magistrate judges. Of those 22,
there are 13 that have district magistrate judges assigned to a county other than
their home county on a regular basis. I am in one of those districts; I serve a
minimum of one day a week in Ford County, as do all the district magistrates in
the 16th District. In the other 9 districts the district magistrate judges only serve in
other counties when the judge for that county is ill, on vacation, or has been
recused from a case.

In my situation I could understand if [ had to run in Clark and Ford
Counties. I would not like it but would understand. If I had to run in all the other
counties in the district this would pit me against the judges in the other counties,
something that I am not sure that the voters would understand.

There has been discussion on all judges in the state being on the retention
system. Again this bill would require the judges to stand for retention in each
county of the district. This has the same effect as the election of district magistrate
Judges district wide. Some judges would be up for retention in counties that they
do not serve.

In the elected districts this could mean that all the district magistrate
Judges would come from the larger counties. Even with the residency requirement
in K.S.A. 20-334, the judge would not have to be a resident until they take the
oath of office. Again this could mean a large campaign and with the results that
some of the counties would not get the judge they voted for.

This 1s not to say that this will not happen in a county but if it were a
district wide election the chances are by far greater.

As legislators you have a district that you serve. In the legislative session
you vote on a large number of bills cach year. Some do not affect the district you
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serve. However you still vote for or against the bill. Your vote might pass or reject
the bill and the people in the district that the bill targets did not vote for you.

As a district magistrate judge that serves in a county that I am not elected
in, my decision on a case might have the same effect. However, the litigants in
my court do have the right to appeal my decision if they think that it adversely
affects them. With your vote they do not.

During court unification the people of the State of Kansas were given a
promise that they would have a judge in their county, elected by the voter of that
county. In some cases it is a district judge, and in 69 counties it is a district
magistrate judge. This system has survived for 24 years as it is. Requiring the
district magistrate judge to stand for election district wide would have an adverse
affect on this system.

The district magistrate judges that we have contacted have opposed this
bill, the very same results that we get when we broach subject of deviating from
the current method of election or retention.

Mr. Chairman and members of the committee, I, as a member and
representative of the District Magistrate Judges Association and personally, would

urge you to not allow this bill to become law.

Thank you for your attention.
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IN SUPPORT OF HB 2222
February 13, 2001

Mr. Chairman,

I come before you today to express my support for HB 2222 , the Appeal Bond
Limitation Act, legislation which places limits on supercedes bond requirements in
certain cases. In some instances, most recently during the tobacco litigation, some
companies, when faced with enormously large judgements, could not even exercise their
right to appeal from an adverse judgement because such companies could not even afford
the large supercedes bonds that would normally be required. This legislation, one of the
American Legislative Exchange’s model bills, places reasonable caps on supersedes bond
requirements in cases where the judgement is extremely large. By placing these caps on
such bonds, companies will not be prohibited from exercising their right to appeal simply
because they cannot afford the large bond.

This bill provides that, if the judgement in the case exceeds $1 million but is less than
$100 million, the supercedes bond required would be no more than $1 million. In cases
where the judgement equals or exceeds $100 million, the supercedes bond is not to
exceed $25 million. However, in order to address any concerns about the ability of a
company to pay the judgement, the opposing party has the right to go before the court
and to request orders which are necessary to stop the dissipation or diversion of assets
which can include a requirement that the appellant post a bond in the full amount of the
judgement if there is a showing that the party bringing the appeal is purposely dissipating
or diverting assets outside of the ordinary course of it’s business for the purpose of
avoiding ultimate payment of the judgement.

HB 2222 is common sense legislation which will bring important reforms to our litigation
process, and will make it easier for any party seeking relief in the courts to exercise their
rights, while at the same time, protecting damaged parties and their right to be
compensated.

I’11 be happy to stand for questions.

Representative Tony Powell
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TESTIMONY OF MARK A. BEHRENS, ESQ.
CROWELL & MORING LLP

ON BEHALF OF THE
AMERICAN LEGISLATIVE EXCHANGE COUNCIL

Mr. Chairman and Members of the Committee, thank you for the opportunity
to testify today before your distinguished Committee in support of House Bill 2222,
a bill to protect the right to an appeal in civil cases, introduced by Representative

Tony Powell.

BACKGROUND

By way of background, I am a partner in the 250-person law firm of Crowell
& Moring LLP in Washingten, D.C.! 1 practice in the Firm’s Torts and Insurance
Practice Group. Most of our practice involves representing defendants in multi-
state product liability litigation. We also provide counseling in the prevention of
liability exposure. I am co-counsel to the American Tort Reform Association.2 In
addition, I have taught advanced tort law as a member of the adjunct faculty at The
American University, Washington College of Law. I frequently write on subjects

involving liability law and civil justice reform.

1 For more information about Crowell & Moring LLP, please visit our Internet
website, www.crowellmoring.com.

2 For more information, please visit ATRA’s Internet website, www.atra.org.
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I graduated from Vanderbilt University School of Law in 1990, where I

served as Associate Articles Editor of the Vanderbilt Law Review and received an

American Jurisprudence Award for achievement in tort law. I received a Bachelor’s

degree in KEconomics from the University of Wisconsin-Madison in 1987.

I am testifying today on behalf of the American Legislative Exchange Council
(“ALEC”), the nation’s largest bipartisan membership association of state
legislators, numbering over 3,000. I am an Advisor to ALEC’s Civil Justice Task
Force. The goal of the Civil Justice Task Force is to restore fairness, predictability,
and consistency to the civil justice system.? ALEC's National Task Forces provide a
fdrum for legislators and the private sector to discuss issues, develop policies, and
draft model legislation. ALEC’s Model Appeal Bond Waiver bill provides the basis

for the legislation that we are discussing today.

APPEAL BONDS

Supersedeas (“appeal”) bonds provide security that a civil defendant who
suffers an adverse judgment at trial will have assets sufficient to satisfy the
judgment if efforts to challenge the verdict on appeal ultimately prove to be

unsuccessful. The Kansas appeal bond statute requires a civil defendant desiring to

3 For more information, please visit ALEC’s Internet website, www.alec.org.
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appeal an adverse judgment to post a bond equal to 100 percent of the judgment,

plus costs, interest, and damages for delay.*

Thus, a defendant facing a $5 million judgment would have to post a bond of
more than $5 million (judgment plus costs and interest) in order to be able to
prevent the plaintiff from seizing its assets while it appeals. In this day of
increasingly massive verdicts, the current bonding requirement could force a
defendant into bankruptcy before it can have its day in an appellate court. This
obviously has terrible implications for the defendant, its workers and shareholders,
and for the health of the Kansas economy in general. It also raises serious
questions about the fairness of the civil justice system, as well as constitutional due
process concerns. House Bill 2222 addresses these problems in a sound and fair

manner.

NEW LITIGATION TRENDS RAISE BONDING FAIRNESS PROBLEMS

The Kansas appeal bond statute, like the laws in many states, is outdated
and in need of reform. It was adopted when judgments were generally more
reasonable in scale — before the creation of novel and expansive theories of liability,

and before the rapid rise of class actions and mass torts,5 and the emergence of

4 See KAN. ST. ANN. § 602103 (d) (1999).

From 1988 to 1998, class action filings against Fortune 500 companies
increased by more than 1,000 percent in state courts and 338 percent in
federal courts. See Federalist Society, Analysis: Class Action Litigation — A
Federalist Society Survey, 1 CLASS ACTION WATCH 1, 5 (1999).

[}
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state- and local-government sponsored lawsuits that aim to reach deep into the
pockets of corporate defendants.® These “new style” lawsuits have created the
possibility of astronomically large judgments in civil cases. Bonding statutes can
stand as an unfair roadblock to appeals of such crushing verdicts.

The problem of oppressive appeal bonding requirements first became evident
during the state attorneys general litigation against the tobacco industry. As one
law professor has observed, “if multi-billion dollar judgments had been entered
against the tobacco manufacturers in the states’ lawsuits, the manufacturers likely
would have lacked the resources to immediately pay the judgments (or even to post
an appeal bond), and may have been forced into bankruptcy.” ” Bonding

requirements were a driving force behind the massive $246 billion settlement.

The bonding issue came up again in July of 2000, when a Miami court
awarded a record-setting $145 billion in punitive damages in a 700,000- member
class action against the tobacco industry,® despite the fact that virtually all federal

and state courts in similar cases have rejected the trial court’s approach.9 Most

6 See Victor E. Schwartz, Mark A. Behrens & Leah Lorber, Tort Reform Past,
Present And Future: Solving Old Problems And Dealing With “New Style”
Litigation, 27 WM. MITCHELL L. REev. 237, 261 (2000).

7 Richard L. Cupp, State Medical Reimbursement Lawsuits After Tobacco: Is
the Domino Effect For Lead Paint Manufacturers And Others Fair Game?, 27
PEPP. L. REV. 685, 689-90 (2000).

8 See Engle v. R.J. Reynolds Tobacco Co., No. 9408273 (Cir. Ct., Dade Cty., Fla.
2000).

9 See, e.g., Castano v. American Tobacco Co., 84 F.3d 734, 746 (5th Cir. 1996).




observers believe that the case will ultimately be overturned on appeal, but the
defendants almost lost that fundamental right. Some in the industry may not have
been able to post an appeal bond on such an enormous verdict; those companies
would have been forced into bankruptey — and the roughly $13 billion a year tap of
money that is supposed to flow forever to the states under the Master Settlement
Agreement would have been turned off.10 This problem was avoided when the
Florida legislature stepped in and reformed Florida’s bonding statute in order to

allow the defendants the opportunity to appeal the unprecedented judgment.1!

Do not let these two examples mislead you into believing that bonding
problems are “just a tobacco issue.” The new trends in litigation put at risk many
other corporations and industries that will face bars to appeal by current state
bonding rules. No crystal ball is needed to make this prediction. One only needs to
look at what is happening across the nation in the wake of the state attorneys
general tobacco litigation.

Despite the claims of most attorneys general during the tobacco litigation
that tobacco was a “unique” situation, and that no lawsuits would be brought

against other industries, local governments already have hired private attorneys to

10 See Holman W. Jenkins, Jr., Look Who's Falling in Love With Tort Reform,
WALL ST. J., Apr. 26, 2000, at A27.

1 See FL. St. Ann. § 768.733 (2000) (bond for punitive damages portion of class
action judgment may not exceed $100 million or 10 percent of defendant’s net
worth, whichever is less).
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sue gun manufacturers in a large number of cities.!2 Rhode Island retained a well-
known plaintiffs’ firm to assist in an effort to hold former manufacturers of lead
paint liable for government health-care costs.!3 Other states are reportedly
considering similar actions.'* Several local governments have filed or plan to file
their own lawsuits. !5

The list may not stop there. Part of the 1998 tobacco settlement included a
payment of $50 million into an enforcement fund to be used by the National

Association of Attorneys General.l6 While this payment might not be used to fund

12 See Jeff Reh, Social Issue Litigation and the Route Around Democracy, 37
HARV. J. ON LEGIS. 515 (2000).

13 See Victor E. Schwartz, Trial Lawyers Unleashed, WASH. POST, May 10,
2000, at A29.

14 See Robert A. Levy, Turning Lead Into Gold, LEGAL TIMES, Aug. 23, 1999, at
21.

15 See Scott Winokur, S.D., Oakland Join Suit Over Lead Paint/Redress Sought
For Health Costs, S.F. CHRON., Jan. 22, 2001, at B1 (San Francisco and
Oakland joining suit brought by Santa Clara County); Greg Borowski,
Council Oks Lead Paint Lawsuit, MILWAUKEE J. SENTINEL, Oct. 20, 2000, at
B1 (Milwaukee); Norm Parish, City’s Lead Paint Suit is Almost Identical to
One in Rhode Island Team Handling That Case Was Rejected Here: Harmon
Selected More Costly Firm, ST. LOUIS POST-DISPATCH, Feb. 24, 2000, at B1
(reporting that St. Louis complaint was nearly a duplicate of one filed by a
legal team that the city rejected to handle the case; the work was given to a
more expensive and less experienced attorney who contributed to the Mayor’s
campaign fund). See also Editorial, It's All About Money, ST. LOUIS POST-
DispATCH, Feb. 22, 2000, at B12; Bill Murphy, 2 School Districts Sue Paint
Makers/Houston, Spring Branch Seek Money to Treat Lead and Eliminate
Hazards, HOUSTON CHRON., July 7, 2000, at 21.

16 See Samuel Goldreich, Small Farmers Stand Against Big Tobacco’s
Settlement; $246 Billion Deal Burns Independent Growers, WASH. TIMES,
Apr. 26, 1999, at D11.




litigation against other industries, it provides a strong incentive for state attorneys
general to attempt to repeat their success with the tobacco settlement. In fact, in
June 1999, fifty state attorneys general held a strategy session to discuss future
targets.!” Reports suggest that these targets could include HMOs, automobiles,
chemicals, alcoholic beverages, pharmaceuticals, Internet providers, “Hollywood,”
video game makers, and even the dairy and fast food industries.18

The entrepreneurial spirit of some government officials and their new ally,
the contingency fee personal injury bar, is probably best illustrated by an August
27, 1999, letter from Rhode Island Attorney General Sheldon Whitehouse to his
colleagues across the country.'” Attorney General Whitehouse’s correspondence
started as follows: “This is in the nature of a ‘brainstorming’ letter.”20 Apparently,
he was sitting in his office tl;inking of potential new targets for coordinated

lawsuits. He then went on to suggest “[g]oing after the latex rubber industry.”21

17 See Mark Curriden, Fresh Off Tobacco Success, State AGs Seek Next Battle:
United Front Puts Businesses on the Defensive, DALLAS MORNING NEWS, July
10, 1999, at 1A.

18 See Jim McLean, Lawvers: States abusing litigation, TOPEKA CAP.-J., Mar. 8,
2000; Roger Myers, Lawmaker plugs competitive bids, TOPEKA CAP.-J., Mar.
7, 2000, at 5A.

19 Letter from Rhode Island Attorney General Sheldon Whitehouse to Idaho
Attorney General Alan G. Lance, August 27, 1999.

20 1d.
21 1d.
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What for? To “put a couple of billion dollars into a foundation to raise awareness

and to do research.”22

Other types of litigations, including class actions, commercial litigation, and

even product liability actions are increasingly producing eye-popping verdicts of the

type that could present bonding problems for some defendants.

e In December of 2000, a Montgomery, Alabama, court hit Exxon Mobil
Corp. with a $3.5 billion judgment ($87.7 million in actual damages and
$3.42 billion in punitive damage) for allegedly underpaying natural gas
royalties from well in Gulf Coast waters.23

e In October of 1999, a Marion, Illinois, trial court entered a judgment of
almost $1.2 billion against State Farm Mutual Automobile Insurance
Company in favor of a purported nationwide class of State Farm
policyholders.2¢ The case arose out of a longstanding State Farm practice
(shared by other automobile insurers) that was fully disclosed to

policyholders of using non-Original Equipment Manufacturer (OEM) parts

to repair cars after accidents. State Farm and others followed this policy
to create and assure a competitive market with OEM parts and to reduce
repair costs. Since State Farm is a mutual insurance company, its

policyholders directly benefited from any savings from the use of non-
OEM parts.

e In July of 1999, a Los Angeles, California, court ordered General Motors
Corp. to pay $1.2 billion to six people who were injured when their vehicle
caught on fire after a rear-end collision.?> The trial court judge refused to
allow the jury to learn that a speeding drunk driver caused the crash.26

22

24

s
o2}

Id.

‘See Kortney Stringer, Exxon Is Ordered to Pay $3.5 Billion In Rovalties Suit,

WALL ST. J., Dec. 20, 2000, at B7.

See Snider v. State Farm Mut. Auto. Ins.Co., No. 97-1.-114 (Williamson Cty.,
I11. 1999).

See California: GM Appeals $1.2 Billion Award in Fiery Crash, LIAB. & INS.
WEK., Dec. 11, 2000, at 7.

See id.
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e On January 30, 2001, the front page of the New York Times reported
about a new study by a nonpartisan group which found that the median
product liability award — not including punitive damages — has more than
tripled since 1993, from $500,300 to over $1.8 million in 1999.27 “Most of
that rise has come in the last three years, and awards are now growing at
the fastest rate in two decades.”?8

With verdicts such as these being handed down with greater frequency, it does not
take a soothsayer to predict that, unless reformed, the existing bonding rules in
Kansas and elsewhere will increasingly threaten the right of appeal of corporate

defendants and may force some employers into bankruptcy.

BONDING REFORM IS NEEDED AS A MATTER OF FAIRNESS

Civil defendants should have full access to a state’s appellate court system to
challenge an adverse judgment — just as losing plaintiffs should have the ability to
test their case on appeal. The defendant’s right to an appeal is particularly
important if the verdict contradicts settled legal principles, is based on novel and
untested theories of liability, was the product of bias or prejudice, or is so large as to
“shock the conscience” and violate constitutional due process protections. Indeed,
appeal to at least one appellate court typically is a protected right in most states.
The current bonding statute, however, stands as a potential roadblock to keep some

defendants from exercising that fundamental right.

27 See Greg Winter, Jury Awards Soar As Lawsuits Decline On Defective Goods,
NEW YORK TIMES, Jan. 31, 2001, at Al.
28 Id.
g.
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When faced with an exorbitant judgment and a concomitant equally
exorbitant bond to stay a judgment pending appeal, many defendants (even large
corporations) may be unable to post the bond necessary to pursue an appeal lest
they face bankruptcy. There is no way for a defendant té appeal the judgment when
it is financially unable to do so.

The consequences of this can be quite disturbing. Picture the following
scenario. A state executive brings a state-sponsored lawsuit against an out-of-state
corporation, or a trial court certifies a nationwide class action against the company.
Maybe the defendant is unpopular for one reason of another. The trial judge allows
the case to proceed based on a novel legal theory. Prejudicial and inflammatory
evidence is paraded before the jury. The jury returns an unconstitutionally
excessive punitive damages verdict.

If that verdict is more than the defendant can bond, there is nothing that
defendant can do to reverse the plainly erroneous and unconstitutional judgment.
The defendant’s right to an appeal is effectively blocked. Ironically, the more
egregious the errors at trial and the more outrageous the award, the more likely it
1s that the defendant will be unable to post a bond sufficient for the judgment to be
appealed. The very cases that cry out for appellate review are the ones that
defendants may not be able to appeal. That result is totally unfair, and wrong.

There is only one way for a defendant to avoid this fate, and it is equally
disturbing — the defendant must settle, even if it believes the plaintiff’s case is

flimsy or without merit. As if to add insult to injury, the defendant must not only

T=1



settle a case it believes it can win just to avoid a potentially bankrupting judgment,
but it must do so at a “premium” rate, because the plaintiff knows they have that
defendant placed over a barrel. The defendant either accepts the plaintiffs’ terms or
risks bankruptcy.

Bonding statutes should not be permitted to be abused this way — as a tool to
facilitate legal extortion.

OTHER STATES HAVE ACTED

Recognizing this problem, several states have wisely begun to adopt
legislation bringing fairness to the bonding process. In the year 2000, Florida,
Georgia, Kentucky, and North Carolina all adopted legislation to limit the amount
of the bond a defendant must post in order to appeal an adverse judgment, while
tairly protecting plaintiffs’ ultimate chance for recovery should the plaintiff prevail
on appeal.2?

HOUSE BILL 2222 IS A SOUND SOLUTION FOR KANSAS

Kansas House Bill 2222 is sound and fair legislation that is needed to

protect the right to an appeal in civil cases in the new litigation environment. The

29 See FL. ST. ANN. § 768.733 (2000) (bond for punitive damages portion of class
action judgment may not exceed $100 million or 10 percent of defendant’s net
worth, whichever is less); GA. CODE § 5-6-46 (2000) (bond for punitive
damages portion of judgment may not exceed $25 million); KY. ST. ANN.

§ 411.187 (2000) (bond for punitive damages portion of judgment may not
exceed $100 million); VA. CODE § 8.01-676.1 (2000) (bond for punitive
damages portion of judgment may not exceed $25 million); N.C. ST. ANN. § 1-
289 (2000) (bond for punitive damages portion of judgment may not exceed
$25 million).
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bill would place a cap of $1 million on the appeal bond for judgments valued over $1
million and cap the appeal bond at $25 million for judgments valued over $100
million. The current law would govern judgments below $1 million. These limits
would apply both for judgments entered in Kansas and in the situation where a
plaintiff who has secured a judgment in another state seeks to enforce that

judgment in Kansas.

It is important to note that the bill in no way limits the amount of

damages that can be imposed in litigation either in Kansas or elsewhere.

The bill is merely intended to ensure that a defendant can appeal a massive
judgment without being put out of business by a plaintiff who seeks to execute on
that judgment, because the defendant cannot afford to post the appeal bond that

otherwise would be required.

The legislation also allows courts to penalize litigants who attempt to use
the bond reform to divert assets while the appeal is pending in order to avoid paying

the damages judgment when the appeals are concluded.

Such protection puts defendants on a more equal footing with plaintiffs,
whose right to appeal a dismissal of a case is unobstructed by financial obstacles.
Moreover, the legislation addresses the basic reason for the bonding rules. If there
is no threat that a defendant will dissipate or divert its assets, sound public policy

suggests that the defendant’s right to appeal should not be hampered based upon its

financial wherewithal.
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GIVING BONDING DISCRETION TO TRIAL COURTS NOT ENOUGH

Some may ask why bond waiver reform legislation is needed in light of the
fact that Kansas trial courts have the discretion to waive an appeal bond (in full or
in part) upon a showing of good cause.®0 The reason is that there is a substantial
risk that a trial judge that is willing to accept a novel liability theory or award an
exorbitant judgment against a defendant will be unwilling to exercise such
discretion in favor of that defendant. This risk can be especially high for out-of-
state defendants, because some courts are presumably more likely to favor the
interests of their own citizens over that of a nonresident, particularly if the
defendant is a large corporation. The bar to appeal created by existing bonding
requirements could place an entire industry at the mercy of a single trial judge.
Bond waiver legislation is tl;e only way to achieve a uniform system to ensure
fairness in civil litigation.

CONSTITUTIONAL RIGHTS SUPPORT BONDING FAIRNESS REFORM

Fundamental due process and equal protection principles support the
adoption of bonding reform. As the United States Supreme Court has explained in
another context, “The right to appeal would be unique among state actions if it
could be withdrawn without consideration of applicable due process norms.”s1
Bonding requirements that make it impossible to pursue an appeal that would

otherwise be available effectively withdraw the right to appeal and are, therefore,

30 See KAN. ST. ANN. § 602103 (d) (1999).
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not only unsound but also constitutionally defective. Similarly, such requirements
may run afoul of the Equal Protection Clause by creating a system that treats
defendants “differently for purposes of offering them a meaningful appeal” based on
their capability of sustaining a bond payment without going bankrupt.32 Adoption
of H.R. 2222 will help ensure that a lack of resources does not result in a denial of
constitutional due process or equal protection safeguards.

CONCLUSION

House bill 2222 provides a sound solution to the bond bar that has recently
emerged in the context of new types of liability litigation. Representative Powell’s

bill makes good public policy sense. I urge you to enact it now. Thank You.

(...continued)

31 See HEvitts v. Lucey, 469 U.S. 387, 400-01 (1985).

32 See id. (discussing cases involving indigent defendants that are denied an
appeal (for example, because they are unable to afford a transcript) in
violation of equal protection and due process).
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Good Afternoon, Mr. Chairman and Members of the Committee. [ am
Karen Czarnecki Miller, representing the American Legislative Exchange
Council, the nation’s largest bi-partisan membership organization of state

legislators with over 2,400 members.

I serve as the Director of ALEC’s Civil Justice and Health & Human
Services Task Forces. I have worked in public policy for over 13 years and
have previously served on the White House staff under Presidents Reagan
and Bush, primarily working on domestic policy issues. I received my
undergraduate and law degrees from The Catholic University of America in

Washington, DC.

I am testifying today in support of HB 2222, the Appeal Bond Act

introduced by Representative Tony Powell.

As an organization, one of ALEC’s principal roles is to identify emerging
trends in the states before they pose policy challenges, and provide workable
legislative solutions to these issues. We do this in committee fashion with

bi-partisan support of legislators from around the nation. Our work—product
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is model legislation that can be used in any state to address a particular issue.

It is meant as a starting point for those legislators who wish to address a

particular issue in their state.

HB 2222 is a version of one of ALEC’s model bills that has been discussed
in our committee for the last two years. It involves the basic right of a
defendant to appeal what he or she believes is ‘a.n unfair judgement. Similar
versions of this bill have been introduced and passed in 5 states thus far:
Florida, Georgia, Kentucky, North Carolina, and West Virginia. A few

others states are considering its introduction this legislative session.

By way of background, when a party is sued and a judgement has been
rendered against him, many states require that a party post a supersedeas
bond before appealing the final judgement. This bond is designed to protect
a plaintiff’s ability to enforce a judgement and not be “stiffed” by an
insolvent debtor. These bond laws preceded what many have called “Big
Government” lawsuits where entire industries have been targeted by state
officials who have teamed up with plaintiff’s attorneys. In recent years

where we have witnessed billion dollar judgements, the unanticipated result




has been the inability of defendants to afford an appeal.

The basic premise of this bill is that the right to appeal is preserved. In many
states, the bond requirements can be up to 150 % of the verdict. And with a
bond, the money has to be posted at the time of the appeal, and not over a
period of time. With billion-dollar judgements, defendants had little options:

forego an appeal or go into bankruptcy.

This act has four core provisions that would ensure fairness in the appeal

bond process:

1 It sets reasonable limits as to the bond posted so as to preserve a defendants
right to appeal.
2 It penalizes a defendant who tries to transfer assets or impoverish itself so as

to avoid paying a judgement.

3 It has a provision for small businesses so that they too can afford an appeal,
and,
4 It properly gives court discretion to lower a supersedeas bond in a civil

action for good cause shown.




[ Paget]

We at ALEC believe the appeal bond act has had traction because Americans
believe that individuals should have the right to appeal a court judgement. If
you cannot afford to post a bond, you simply cannot appeal. We anticipate
that several more states will consider this legislation in the near future. It is

sound public policy and ensures fairness in our judicial system.

Thank you, Mr. Chairman, for allowing ALEC to be represented today

before your committee.
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The traditional requirement that supersedeas bonds cover the total damages award
may no longer be realistic or defensible in today’s litigation where jury awards, particularly of
punitive damages, can (and have) reached into the billions of dollars. In this climate, a limitation
on the bonding requirement necessary to ‘stay judgment and exercise a'defendant’s right to appeal
is compelled by notions of fundamental fa1rnessandc0ncems about protecting the State’s economy.
In other words, it is the right thing to dé and 1tmake!sgood lbusiness sense.

House ‘Bill No. 2222 proposés ‘a limif on'supersedeas bonds in the amount of $1
million for judgments between $1 million'and $ 100 million‘dnd $25million for judgments exceeding
$100 million. The bill also makes provisions for a cotirt'to require the posting of'a bond in the full
amourt'of judgment when it'is proven that the defendant is “purposefully’ dissipating or diverting
assets outside of'the ordinary course of its business for the purpose'ofavoiding ultimate payment of
the judgment.” (Proposed Sect. 1(d)(2)(B):): Kansas law pérmits-appeals fromi final judgments =
House Bill' No: 2222 simply rerovesa ﬁﬁahcialf-i:rﬁpedifmém:twekefcising this fundamental right.

Pothur woris Alrightof appeal s 'of little 'significance if it can be ‘effectively foreclosed by an
arbitrary procedural'reduiremént. Tndeed) a defendant who'tay have the greatest tieed for appellate
review is often the onie against whom afiexorbitant verdict is returned!! Paced with a mulit-million-

or billion-dollar verdict, such a defendant is'put in the untenable position 'of having to settle' and
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waive its right to appeal or declare bankruptcy. “If a defendant has to liquidate all or a substantial
part of his business in order to exercise the right of appeal, then the appeal may surely be of doubtful

value.” Trans World Airlines v. Hughes, 515 F.3d 173, 178 (2d Cir. 1973).

There are unfortunately plenty of stories from across the country of defendants who
are confronted with having to post a bond in the amount of a judgment which threatens to sink the

company. One of the most publicized cases was Pennzoil v. Texaco, where a verdict in excess of

$11 billion was rendered against Texaco in Texas. Under Texas law, to stay judgment, Texaco
needed to post a supersedeas bond in the amount of judgment plus interest and costs. Texaco argued
that it was financially unable to do so. In that case, Texaco sought protection from a federal court,
getting an injunction against enforcement of the judgment pending appeal.' The Second Circuit
reasoned: “It is self-evident that an appeal would be futile if, by the time the appellate court
considered [the] case, the appeal had by application of a bonding law been robbed of any
effectiveness.”” In another example, reported in the Wall Street Journal, a Canadian funeral services
company, the Loewen Group, was ordered to pay $500 million in damages in a breach-of-contract
lawsuit brought by a local funeral home operator in Mississippi state court. To appeal the verdict,
Loewen would have been required to post an appeal bond of 125 percent of the judgment, or $625
million, approximately the net worth of the company. Instead, Loewen settled the case for $175
million and filed a complaint with the U.S. State Department claiming it was denied equal justice

and required to settle the suit under duress.

1. See Texaco Inc. v. Pennzoil Co., 784 F.2d 1133 (2d Cir.)(affirming injunction), rev’d, 107
S. Ct. 1519 (1987) (reversing on grounds that federal court should have abstained).

2. Id., at 1154.
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The Legislature has already acted to limit the supersedeas bond in medical
malpractice actions. The Legislature enacted a statute creating a health care stabilization fund in
response to the medical malpractice crisis which limited the supersedeas bond in medical malpractice
actions to the $3 million amount payable in those actions from the fund. Kan. Stat. § 40-3422. The
Kansas Supreme Court upheld the statute limiting the supersedeas bond to $3 million, plus interest
and costs, in a case where the judgment was in the amount of $21,244,824.90. See Todd v. Kelly,
251 Kan. 512, 837 P.2d 381 (Kan. 1992).

The time has come to provide this relief to all defendants. “Procedural limitations
may not . . . irrationally or arbitrarily impede access to the courts, because the right of appeal that
is granted by a state must be kept clear of any ‘unreasoned distinctions.”” House Bill No. 2222
gives effect to defendants’ appellate rights by clearing the way.

Thank you.

3. Carlson, Mandatory Supersedeas Bond Requirements — A Denial of Due Process Rights?,
39 Baylor L. Rev. 29, 31 (1987)(quoting Williams v. Oklahoma City, 395 U.S. 458, 459

(1969)).
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KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the
House Judiciary Committee
by

Rylan Martin
Legislative Assistant

Mr. Chairman and members of the Committee:

My name is Rylan Martin. | am a legislative assistant with the Kansas Chamber of Commerce

and Industry. | appreciate the opportunity to speak to you today in support of House Bill 2222.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization dedicated to the
promotion of economic growth and job creation within Kansas, and to the protection and support of
the private competitive enterprise system.

KCCl is comprised of more than 2,000 businesses which includes 200 local and regional chambers of
commerce and trade organizations which represent over 161,000 business men and women. The
organization represents both large and small employers in Kansas, with 48% of KCCl's members

having less than 25 employees, and 78% having less than 100 employees. KCCI receives no
government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the organization's
members who make up its various committees. These policies are the guiding principles of the
organization and translate into views such as those expressed here.

HB 2222 proposes to change current law regarding appeal bonds by limiting the amount of
bond a defendant must post while appealing an adverse judgment. Under this bill, a defendant would
be required to post an appeal bond in the amount of $1 million if the judgment rendered exceeds $1

million but is less than $100 million, and a bond not to exceed $25 million if the judgment is more than
$100 million.

House Judiciary
2-13-01
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.-osting of appeal bonds guarantees recovery for plaintiffs in the event their judgment is uph.. .
on appeal. Requiring a bond to be posted before an appeal is initiated prevents defendants from
avoiding satisfaction of the judgment as a result of bankruptcy, reduction of assets, or other
insolvency incurred before the appellate decision is rendered. As such, the law in this area as it
currently stands presents an unavoidable risk to defendants. In order to cover costs for fees and
interest, bonds are often required in amounts exceeding that of the final judgment. In the case where
a judgment exceeds a company's accessible capitol, the defendant may be left financially unable to
argue their case on appeal. This effectively shuts down their Constitutional right to due process.

While such an impact can have a drastic effect on a small business, perhaps even forcing
them into bankruptcy, the same effect may be had for larger corporations when a judgment exceeds
their available liquid capitol. Such a corporation may be forced to find alternative means to post
bond. In a worst case scenerio, a business might be forced into financial insolvency simply because
of an inability to finance an appeal resulting from an excessive bond, even when a judgment is clearly
erroneous.

Large appeal bonds can also act to tie a defendant’s hands and force them into settlement.
This is especially true where small business is concerned. A business may be more likely to settle a
claim in order to avoid the risk of posting a large appeal bond in the event that a judgment is rendered
against them. _

It should be noted that HB 2222 would have no adverse effect on plaintiffs. The bill acts only
to reduce the amount in which a bond is required. If the judgment against a defendant is upheld, the
bond amount would be released to the plaintiff. If the judgment is upheld in an amount larger than the
bond that was posted, the defendant would be required to forfeit the excess amount.

KCCI policy supports tort reform legislation and as a result we urge the committee to favorably
pass HB 2222. Without setting a limit on the amount of appeal bonds, a business’ access to true
justice may be jeopardized. Putting a bond limit in place would allow a defendant access to other
capitol not tied up in bonds for use in financing their appeal. Left unable to do so, the potential harm
totheecononﬂcenvkonmentcoukibegneat

Thank you for the opportunity to appear before you today. | would be happy to stand for any

questions.
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TESTIMONY OF JOHN C. TILLOTSON, CHAIRMAN
KANSAS BAR ASSOCIATION LEGISLATIVE COMMITTEE
REGARDING HOUSE BILL #2222-SUPERSEDEAS BONDS

H.B. #2222 seeks to amend K.S.A. 60-2103(d), which heretofore
required the filing of a supersedeas bond equal to 100% of an
adverse judgment, plus interest, costs and delay costs, in order
to stay the enforcement of that judgment during the pendency of an
appeal.

The proposed language of H.B. #2222 states that, for a
judgment between $1,000,000 and $100,000,000, the bond cannot
exceed $1,000,000. The bill provides for a Jjudgment over
$100,000,000 the bond cannot exceed $25,000,000.

The provision further provides that, if the judgment creditor
can prove purposeful dissipation or diversion of assets (fraud)
for the purpose of avoiding payment of a judgment, the court may
require an additional bond.

KBA has evaluated this proposal and unequivocally opposes it
for the following reasons:

1. The proposal to permit partial funding of appeal bonds by
large judgment debtors jeopardizes the judgment rights of the
judgment creditor, despite due process of law (trial for debtor).

2. Judgment liens upon the debtor’s property could be
jeopardized by dissipation of assets simply through the ordinary
course of the debtor’s business.

3 Constant litigation will be required for a prudent
claimant’s lawyer to be satisfied that fraud in the dissipating or
diverting of assets is not occurring, notwithstanding the

conclusion of the litigation by the entry of a judgment.

4. The proposal is discriminatory in that a judgment debtor
of $999,999 will be required to file a bond of $1,249,999* while
a Jjudgment debtor owing $100,000,000 will be required to file a
bond of $1,000,000. *(includes interest @ 10%, costs, delay costs)

5. There is no rationale stated for this proposal and
certainly one cannot be discerned. No need is demonstrated for
such a radical and discriminatory change in the law.
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KANSAS TRIAL LAWYERS ASSOCIATION

Lawvyers Representing Consumenrs

f ¥ Members of the House Judiciary Committee
FROM: Ron Pope
Kansas Trial Lawyers Association
RE: 2001 HB 2222
DATE: February 13, 2001

Chairman O’Neal and members of the House Judiciary Committee. Thank you for the
opportunity to appear before you today on behalf of the Kansas Trial Lawyers
Association. [ am Ron Pope, a practicing attorney from Topeka and a member of the
KTLA Executive Committee.

KTLA opposes HB 2222, which places limitations on supersedeas bonds. This
amendment applies the supersedeas bond limit of $1 million on judgments from $1
million to $100 million and only $25 million dollar limit on judgments in excess of $100
million.

First, what is the problem to be solved with this legislation? I am not aware of any
situations in Kansas where this has become a problem for any judgments that have been
entered. These types of verdict amounts are extremely rare in Kansas. However, a
verdict in this state of this amount would have to reflect major injuries and damages to
victims from a very powerful wrongdoer who, more likely than not, has the capability of
paying and posting the bond.

People who have these catastrophic injuries and damages may find themselves facing
needless delays without the assurance that they will be fairly compensated when the
appeal process 1s over. Current Kansas law includes statutory procedures for delays and
enforcement of judgments that afford reasonable and timely protections to a party for
obvious errors or modifications that need to be made to a judgment.

Under K.S.A. 60-262(a), all judgments, except injunctions and receiverships are
automatically stayed following entrance of judgment for 10 days.

House Judiciary
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In its discretion, the Court may stay the execution of any judgment pending a:
e motion for new trial

motion to alter or amend the judgment;

motion for relief from the judgment or order;

motion for judgment as a matter of law;

motion for amendment to the findings of fact.

Otherwise, a judgment is the final determination of the rights of the parties in an action.
A judgment becomes effective when it is entered pursuant to K.S.A. 60-258. Obviously
then a judgment is “effective” before appeal.

The bond requirements are insufficient under this bill. Currently, Kansas law requires
bond set at the amount of judgment. Reducing the bond limit sends the wrong message to
wrongdoers. Decreasing the supersedeas bond could result in the following:

(a) Encouraging frivolous appeals;

(b) Having as a primary motivation, delay of payment of judgment rather than
legitimate issue of law that needs to be decided on appeal;

(¢) Increasing the leverage a wrongdoer has over a victim. A victim may feel forced
to take a smaller amount, fearing the consequences of delays that are necessarily
caused by appeals. This fear would be perpetuated because the wrongdoer has not
been required to post a bond for the full value;

(d) Possibly allowing for evasion of judgment responsibilities by disposal of assets.
This statute puts the onus on the victim to prove that the wrongdoer is in fact
wrongfully disposing of assets;

(e) Discouraging settlements on the part of the wrongdoer unless it is for a much
smaller amount. Since the wrongdoer does not have to immediately utilize its
assets for payment of the judgment, the wrongdoer gets the benefit of the time
value of money, which could easily outpace the amount of interest accruing on the
judgment.

Thank you for the opportunity to express KTLA’s concerns regarding HB 2222. Because
it removes current statutory protections to victims against needless or unreasonable
delays and imposes an insufficient bond limit, which unfairly benefits the wrongdoer, we
respectfully request the committee to not support this bill.

12~ 2
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TESTIMONY BEFORE THE HOUSE JUDICIARY COMMITTEE
IN SUPPORT OF HB 2258, THE CLASS ACTIONS IMPROVEMENT ACT

February 13, 2001

BY REPRESENTATIVE TONY POWELL

Mr. Chairman,

As the ALEC State Chairman for Kansas, I am pleased today to once again come before
you to support excellent model reform legislation put forward by the American
Legislative Exchange Council, a bipartisan organization of legislators from around the
nation who believe in Jeffersonian principles of free markets and limited government.

This legislation, the Class Action Improvements Act, makes important, but modest
changes to our state’s basic class action statute. The Act contains six basic core
concepts that will improve the class action procedures in Kansas for both plaintiff and

defendant alike. These changes are:

1. Authorizing Appellate Review of Class Certification Rulings--typically, such
rulings are not appealable until after trial. This bill allows for immediate review.

2 Establishing a Rule Limiting the Scope of Class Actions to Home State
Residents--the U.S. Supreme Court has ruled that state courts have the ability to
handle nationwide class actions. Because of this rule, every court in the country
is potentially a candidate to hear national class actions--and decide them. Do we
really want another state court to decide the rights of our residents when such
claims could be brought here in Kansas? Or do we want our judicial resources
used to decide important legal questions that mainly concern non-residents? Of
course not. This bill limits class actions in Kansas to those classes which

include Kansas residents.

House Judiciary
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3. Adopting an Explicit “Classwide Proof” Requirement--The linchpin of any
class action is the “common question” doctrine which allows a class when a
group of plaintiffs have common questions of law and fact. However,
sometimes common questions are too basic to really make a class action
appropriate. This legislation requires common answers. Therefore, a jury can
legitimately give a simultaneous, across-the-board answer on a particular issue,
thereby ensuring that if the named plaintiffs’ claims adjudicated fairly, so will
the entire class.

4. Adding a “Maturity” Factor to the Class Certification Prerequisites--The
maturity concept is predicated on the idea that a court should not certify a matter
for class treatment unless there is a record of litigating similar claims
individually that demonstrates the feasibility of aggregated adjudication.
Without proper maturity, there is a greater risk that a class action may not be
superior to individual suits. By adding a maturity factor in the court’s analysis,
courts will be less likely to approve class actions where none are really required.

5. Adding an “Administrative Process” Factor to Class Certification
Requirements--in order to promote judicial economy, this legislation adopts a
new rule which may prevent a class action if such claims can be brought by a
government agency or before a government agency.

6. Allows “Bidding” for Class Action Representation--this provision allows
what has been done in some large multidistrict class action litigation in the
federal courts--bidding by law firms to represent the class. Engaging in the
bidding process is solely at the discretion of the court, and can.be done if the
court believes that the class’ interests can be better served. According to a
recent Wall Street Journal Article, which is attached, many classes have been
able to be better represented at a lower cost thanks to using market-based
solutions in the class action arena. We can put an end to the grievous practice of
some lawyers receiving billions in legal fees for representing classes while the
class members themselves only get a coupon.

This testimony only skims the surface of this important legislation. Later speakers will
talk in much greater detail than I can about the benefits of this bill and its impact on
class actions. I am happy to stand for questions.
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To Rein In Fees,
Some Judges Ask
Artorneys to Bid

By KartryN KRANHOLD
And Rictiarp B, SeHer

Staff Repurters of The WalLll STrEer JOURNAL

One of the hottest bidding wars this year wusn’t
over a $55 million Picasso at Christie’sor a $21 mil-
lion Manet at Sotheby’s but for the lucrnlivq role as
lead counsel in the class-action lawsuit'a.gamst the
two auction houses for alleged price-fixing.

In April, the federal judge ovarseging‘_the antl-
trust action, Lewis Kaplan, sought bids from law-
yers in a move to tap a qualified firm that WDEllLl
represent class members at the lowest cost. The
winning bidder was the upstart Armonk, NY
firm of Boies, Schiller & Flexner, led by David
Boies who proseculed Microsofl Corp. tor the gov-
ernment and who is now one of Vice President Al
Gore's lead campaign lawyers. Mr. Boies's firm
now stands to earn $26.75 million--or aboul B%_nt
the proposed Sutheby's-Christie's seltlement —far
less than lawyers usually receive in class-action
cases where altorneys' fees typically account fur
as much as 30% of the settlement.

The case has shed a spotlight on the relatively
new, and somewhal contentious, practice of allow-
ing attorneys to bid for the right to represent
class-aetion lawsuils. Historically, lead counsel
nas been selected based on who was first to tile 4
Jawsuit, or the lawyers would decide among them-
gelves. Bul the process usuully became politi-
cized as lawyers cul deals among themselves and
carved up fees, often at the expense of their
clients’ share of the setllement. Fees are taken
directly off the top before the class is paid. Itls a
“really terrible system,” says Stephen Susman,
of Houston-based Susman Godfrey, which repre-
sents plaintiffs and defendants. _

Hoping to infuse some cmnpetitign into the
system, some judges are gxperimenting with at-
torney auctions. U.S. District Judge Vaughn
Walker in San Francisco first did so almost u
decade ago in a securities class-action sult_
against Oracle Corp. Since then, judges in sev-
eral class-action suits, including one against real-
estate and travel glant Cendant Corp, and un-
other against Lucent Technologles Inc. have alsq .
employed versions of the auction model, ..

The Sotheby's-Christie's dispute is the most
high-profile example to date, and some in thq “
lega) world question whether the trend will dlS'- p
courage big plaintiffs firms from taking on time-
consuming class-action suits if robust fees aren't
guaranteed. In Seplember, the Boies firm settled
the antitrust action against Sotheby's Holdlngs
Inc. and Christie’s International PLC for $512
million. The lawsuit alleges the (wo auction
houses colluded on commissions charged art buy-
ers and sellers and defrauded them in the pro-
. cess. While the Boles firm's $26.76 million feg
isn't bad for some six months worth of wprk o’
date on such a high-profile case, the fee is low
compared with what others have taken home over
the years. In a 1996 study of 400 class-action suits,
the Federal Judicial Center, the research arm of
the federal courts, found that attorneys’ fees typi-
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“Miss Saigon,” which will be shuttered in
January, and dancing “Cals,” which
‘closed In September, audiences can ex-

" pected to be treated to a work based on the

life of physicist Richard Feynman, which
will open at the Mark Taper Forum,in Los
Angeles this spring. New York's Lincoln
Center Theater will present a production
based on the after-life of British poet and
scholar A.E. Housman by Tom Stoppard,
one of Britain's more esoteric playwrights.

How thick is this stuff? "Copenhagen”
is sufficiently dense with atomic theory
that the Playbill actually includes a four-
page gatefold walking playgoers through
atomic history from 1895 to 1945 (Sample
item: "The Crilical Mass: Frisch and
Peierls . . . calculate, wrongly, but encour-
agingly, the minimum amount of U-235
needed to sustain an effective chain reac-
tion"). Even one of of the producers of
“Copenhagen,” Roger Berlind, says he un-
derstands the facts of nuclear science but--
tressing the play only “in a certain way. I
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was terrible at physics.”

“Proof” saves its hardest stuff for the
last speech: “I've got Eberhart's Conjec-
ture setting up this section,” says the
play’s protagonist. “qn as the nth prime,
all that stuff, b’s positive not divisible by p
. . . . Pretty basic number theory. .. ."
Then the stage goes dark.

Now, Bidding on Legal Fees

Continued From Puage Bl
cally fell between 27% and 30% of the settle-
ment.

Lawrence A. Sucharow, of New York's
Goodkind Labaton Rudoff & Sucharow,
says he was “shell-shocked" over the Boies
bid, calling It "an extraordinarily low fee
for the result achieved.” Mr. Sucharow’s
firm was one of the bidders that lost out to
Boies, but he declined to say what his firm
bid. “Maybe they are trying to shake up
the [plaintiffs] industry,” he says of the
Boies firm, adding, “I don’t think he has a
firm large enough to run every case."

New York class-action specialist
Melvyn Weiss, whose firm was also among
the bidders and later flled a separate suit
on behalf of buyers overseas, adds that
while the plaintiffs may have gotten "a
windfall,” the auction model could back-
fire in the long-run. “For the system to
work properly, you have to set standards
that provide adequate compensation” for
plaintiffs firms to take on big defense
firms, he says. He declines to comment on
what his firm bid,

Boies Schiller says its fee is generous.
“Anytime that I can earn a $26 million fee
for my firm within a year, I will take all
those cases,” says Richard Drubel, a part-
ner who helped settle the case. "If other
firms think that s too low a fee and want to
leave that to our firm, that is fine with me."”

Over the years, a small group of firms
has come to control class-actlon lawsuits.
Critics say these firms haven't had to com-
pele on the basis of fees—and the fees have
gone relatively unchecked by judges who
have the authority toset them. “I think com-
petition is good for lawyers,” says Juseph
Grundfest, a professor speclalizing In secu-
rities class-action litigation at Stanford Law
School. "1t's good when you're going out to
buy a car, and it's good when you're going
out to buy class-action counsel.”

Others caution that it's too early to eval-
nate the auction-house deal—or the use of
auctions. Jonathan Dickey, a Palo Alto,
Calif., defense attorney with Gibson,
Dunn & Cruicher, says the bidding process
doesn’t always result in the most qualified
firm being selected. "I would rather have

the best plaintlifs' counsel on the other

side of the case than the worst,"” he says.
Auctions also don't necessarily lead to
the lowest fees, as the nation’s biggest pen-
sion funds learned in a recent securities.
class-action against Cendant, which faced

' t

numerous suits after it announced it would
restate several years of earnings due to ac-
countlng Irregularities. The New York City
Pension Fund and two other major retire-
ment funds retained two law firms to repre-

.sentthemin the case. The judge held an auc-
tion for lead counsel, and ultimately se-
lected the two firms the pension funds
were already using.

Last December, after Cendant agreed
to seftle the case, the court approved $262
million in fees for the firms, or about 8.4%
of the settlement, and an additional $14.6
million in expenses, according ta court doc-
uments. The New York City Pension Fund
protested, claiming its original agreement
with the firms would have produced a fee
that was at least §76 million lower. But in
August, Judge Wulls approved the $262 mil-
lion fee, stating that the “outstanding re-
sult justifies the expenditures.”

In the Christie's and Sotheby’s case, by
the 'end of February, more than 20 firms
had flied lawsuits-in the U.S. District
Court in Manhattan against the auction
houses. Judge Kaplan asked firms to sub-
mit a fee structure that would state a mini-
mum amount of a settlement that would go

-to the class. Once the target figure was
reached, 25% of anything in excess of that
would he paid to lead counsel with the
remaining 75% percent going to the class.

The Boies firm proposed that anything
up to’$405 million won at trial or in a
settlement would go to the class. Other
bids came in with substantially less going
stralght to the class, according to lawyers
familiar with the losing bids, which re-

mein sealed by court prger.
—THETE are other fee structuring propos-

als circulating in the legal community. In
a report last year, the Rand Institute for
Civil Justice, Santa Monica, Calif., urged
that judges peg fees to the sums actually
collected by class members, as opposed to

-thie amount that a case initially settles for, -

The reason: Many settlements are struc-

tured in a-way that any unclaimed settle-
iment funds revert to the defendants.

Ultimately, the truest test of a good deal

is whether the fees still look reasonable

once the class members collect their money,

says Nicholas Pace, a researcher at Rand.

. “You can settle for 5% or 10%, but the bottom

“line Is whatis the class going to get when ev-

* erything is said and done,” he says.
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TESTIMONY OF MARK A. BEHRENS, ESQ.
CROWELL & MORING LLP

ON BEHALF OF THE
AMERICAN LEGISLATIVE EXCHANGE COUNCIL

Mr. Chairman and Members of the Committee, thank you for the opportunity
to testify today before your distinguished Committee in support of House Bill 2258,

a class action reform bill introduced by Representative Tony Powell.

BACKGROUND

By way of background, I am a partner in the 250-person law firm of Crowell
& Moring LLP in Washington, D.C.! I practice in the Firm’s Torts and Insurance
Practice Group. Most of our practice involves representing defendants in multi-
state product liability litigation. We also provide counseling in the prevention of
liability exposure. T am co-counsel to the American Tort Reform Association.2 In
addition, I have taught advanced tort law as a member of the adjunct faculty at The
American University, Washington College of Law. I frequently write on subjects

involving liability law and civil justice reform.

I graduated from Vanderbilt University School of Law in 1990, where I

served as Associate Articles Editor of the Vanderbilt Law Review and received an

1 For more information about Crowell & Moring LLP, please visit our Internet
website, www.crowellmoring.com.

For more information, please visit ATRA’s Internet website, www.atra.org.



American Jurisprudence Award for achievement in tort law. I received a Bachelor’s

degree in Economics from the University of Wisconsin-Madison in 1987.

I am testifying today on behalf of the American Legislative Exchange Council
(“ALEC”), the nation’s largest bipartisan membership association of state
legislators, numbering over 3,000. I am an Advisor to ALEC’s Civil Justice Task
Force. The goal of the Civil Justice Task Force is to restore fairness, predictability,
and consistency to the civil justice system.3 ALEC's National Task Forces provide a
forum for legislators and the private sector to discuss issues, develop policies, and
draft model legislation. ALEC’s Class Action Improvements Act provides the basis

for the legislation that we are discussing today.

CLASS ACTIONS

Class actions are supposed to be an efficient way to resolve in one lawsuit
similar legal claims held by numerous people. Instead, class action litigation has
become a moneymaking bonanza for plaintiffs’ lawyers, who often persuade state
courts to sanction sweetheart settlements that result in million-dollar fees for the
lawyers, but provide little or no actual benefit to their clients, the actual class
members. Class members instead often find themselves “compensated” with
coupons or negligible damages awards — or nothing of value at all.

The explosion of class actions over the past decade has highlighted these

abuses and allowed new ones to flourish. From 1988 to 1998, class action filings
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against Fortune 500 companies increased by more than 1,000 percent in state
courts and by 338 percent in the federal courts.4 A 1997 Rand study similarly noted
the “dramatic| |” increase in class action activity.5

A GOOD IDEA GONE AWRY

Class actions promote efficiency when used correctly. They allow many
injured parties with substantially similar claims to be tried together in a single
legal proceeding, when otherwise the cost of individual litigation would outweigh
any potential benefit and raise a practical bar to resolution of the claims. In
addition, class actions preserve judicial resources and prevent duplicative claims by
determining once, rather than repeatedly, facts and legal issues that are common to
many people, such as those arising out of a single incident like a hotel fire or
airplane crash.

Unfortunately, the current class action system also encourages unwarranted
litigation and provides few safeguards against abuse. While injured consumers
undoubtedly drive some class actions, others appear to arise out of the creativity of
entrepreneurial plaintiffs’ lawyers. As one federal appeals court noted, “the drum

beating that accompanies a well-publicized class action . . . may well attract

(...continued)
3 For more information, please visit ALEC’s Internet website, www.alec.org.

4 See Federalist Society, Analysis: Class Action Litigation — A Federalist
Society Survey, 1 CLASS ACTION WATCH 1, 5 (1999).

[

See Deborah Hensler, et al., Preliminary Results of the Rand Study of Class
Action Litigation 15 (May 1, 1997).
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excessive numbers of plaintiffs with weak to fanciful cases.”s Indeed, a recent
newspaper survey of class actions filed in Mobile County Circuit Court in Alabama
found that in a number of cases, “plaintiffs had no plans to sue, and no idea they

might have cause to, until a lawyer or a friend of a lawyer told them they'd been

wronged.”?

PROBLEMS FOR CLASS MEMBERS

In class actions, the traditional relationship between lawyer and client is
often attenuated to the point that the term “relationship” is a misnomer.8 Class
action plaintiffs generally have little or no contact with their lawyers. While the
lawyer is supposed to be the servant of the client, in many instances, the roles of
servant and master have been reversed. Reportedly, one nationally recognized class
action plaintiffs’ lawyer has even said, “I have the greatest practice of law in the

world. T have no clients.”

6 In re Agent Orange Prod. Liab. Litig., 818 F.2d 145, 165-66 (2d Cir. 1987),
cert. denied, 484 U.S. 1004 (1988).

7 See Eddie Curran, Have class. need plaintiff, MOBILE REGISTER, Dec. 28,
1999, at 1A.

8 See generally Carol McHugh Sanders, Fees Slashed For Recvcled Legal
Arguments, CHICAGO DAILY L. BULLETIN, Nov. 27, 1995 (reporting that a
federal judge recently slashed an attorney fee request in a successful class
action after defense counsel produced copies of pleadings from other cases
which showed that the plaintiffs’ firm had reused “large chunks of legal
memoranda from prior cases” and charged “nearly a week’s worth of attorney
time for the effort.”).

9 The Honorable Christopher Cox, An Attempt to Fight Class-Action Abuse,
WALL ST. J., June 30, 2000, at A15 (quoting class action specialist Bill
Lerach).
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LAWYERS “CALL THE SHOTS”

The class action system essentially allows plaintiffs’ lawyers, not their
clients, to decide whether to file a lawsuit. Lawyer-driven class actions can put
class members’ rights at risk by proceeding on a “lowest common denominator”
basis. Class members with more serious and complex claims risk having those
claims “lumped into” those of the rest of the class and not given the attention they
need.10

The result can be settlements, engineered by lawyers without consulting
clients, on a “one size fits all” theory. While the average result may seem fair, the
process can be grossly unjust to a particular plaintiff whose losses exceed the
average. Thus, the process invites lawyers to abandon the traditional concept that
an individual relationship with a client is at the heart of practicing law.

Moreover, plaintiffs’ lawyers may dispense with certain claims for tactical
reasons to try to satisfy the legal requirements needed to certify a class. For
example, plaintiffs’ counsel may waive fraud claims because they require
individualized proof of reliance that can defeat class status. Plaintiffs’ lawyers also
may seek to bring the claims of class members from fifty states under one state’s
law in order to minimize problems of meeting the commonality and predominance

requirements for class certification — even though that one state’s law may be

10 See John H. Beisner, Testimony before the Subcomm. on Admin. Oversight
and the Courts of the Senate Comm. on the Judiciary, Hearing on S. 353, The
Class Action Fairness Act of 1999, at 10 (May 4, 1999).
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devastating to the claims of certain class members. Unnamed class members,
particularly those without legal training, have little say in how their claims are
handled. These practices do them a disservice.

“WINDFALL” PLAINTIFFS’ LAWYER FEES

The opportunity to generate a huge contingency fee is a major factor in the
large increase in class action filings. Stanford University Law Professor Deborah
Hensler has observed, “Lawyers are entrepreneurial, they're part of the capitalist
economy, and there are very powerful economic incentives to bring these types of
lawsuits.”11

Plaintiffs’ lawyers normally seek to make class claims as broad as possible to
pull in the greatest number of potential class members. A large class gives the class
action attorney leverage against the defendant — and creates the potential to
generate lucrative, “windfall” fees without requiring a significantly larger
investment on the part of the attorney. These fees often are obtained at the expense
of the contingency fee lawyer’s own clients.

The widely reported Bank of Boston class action settlement provides an

example. The case involved allegations that the Bank of Boston had overcollected
escrow monies from homeowners and profited from the interest. The plaintiffs’
attorneys in the case raked in over $8.5 million in fees, which came out of the class

members’ escrow accounts. As a result, class members who received up to a mere

1 Eddie Curran, On behalf of all others; Legal growth industry has made
plaintiffs of us all, MOBILE REGISTER, Dec. 26, 1999, at 4A.

D
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$8.76 saw upward of $100 deducted from many of their accounts, leaving them
poorer then they were before the lawsuit was ever filed.12

In 1998, a Florida state court approved a $349 million settlement of a class
action brought against tobacco companies by flight attendants who claimed injuries
from exposure to secondhand smoke. The individual flight attendants received
nothing, but their lawyers received $49 million in fees and expenses. The rest of the
settlement was applied to fund scientific research.!® The settlement was approved
despite the objections of 35 class members, who said their attorneys breached their
duty to the class, the settlement did not provide any benefits to the class members,
and the class representatives did not adequately represent the class as a whole.14

PROBLEMS FOR DEFENDANTS

The certification of a class action places tremendous pressure on defendants
to settle, regardless of the merits of the case. “For defendants, the risk of
participating in a single trial [of all claims], and facing a once and for all verdict is
ordinarily intolerable,” even where an adverse judgment is improbable.!5 Ag J udge
Posner of the United States Seventh Circuit Court of Appeals has observed,

certification of a class action, even one lacking in merit, forces defendants “to stake

12 See Barry Meier, Math of a Class action Suit: ‘Winning’ $2.19 Costs $91.33,
N.Y. TIMES, Nov. 21, 1995, at Al.

13 See Settlement of Broin Class Action Approved by Florida Judge, 1 DIET
DRruUGS LITIG. RPTR., Mar. 1998, at 17.

i See id.
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their companies on the outcome of a single jury trial, or be forced by fear of the risk
of bankruptcy to settle even if they have no legal liability. ...”16 He further
explained: “[Defendants] may not wish to roll these dice. That is putting it mildly.
They will be under intense pressure to settle.”17 Judge Posner called these
settlements “blackmail settlements.”18

Class actions have been described by other courts as “legalized blackmail”’19
and “judicial blackmail,”?° because “a greedy and unscrupulous plaintiff might use
the threat of a large class action, which can be costly to the defendant, to extract a
settlement far in excess of the individual claims’ ‘actual worth.”2! Moreover,
defendants that are forced to settle in order to avoid the remote, but potentially
crippling, “lightning strike” verdict at trial are denied appellate review, the most

fundamental method of protecting against unfairness in the court system.

(...continued)

15 Barry F. McNeil & Beth L. Fanscal, Mass Torts and Class Actions: Facing
Increased Scrutiny, 167 F.R.D. 483, 489 (1996).

16 In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1299 (7th Cir.), cert. denied,
516 U.S. 867 (1995).

17 Id. at 1298.
18 1d.

19 In re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55
F.3d 768, 784-85 (3d Cir. 1995), cert. denied, 516 U.S. 824 (1995).

20 Castano v. American Tobacco Co., 84 F.3d 734, 746 (5th Cir. 1996).
21 General Motors, 55 F.3d at 784-85.




Even worse, some attorneys have reportedly attempted to manipulate “Wall
Street” to increase their chances of obtaining a lucrative settlement.?2 The
attorneys apparently use the threat of class action litigation to drive down stock
prices, then agree to “lift the cloud” of litigation from the company’s balance sheet,
restoring the value of the company’s stock, in exchange for the company’s
“agreement” to settle. This form of “legal extortion” puts enormous pressure on

corporate executives to settle even the flimsiest of cases in order to appease anxious

shareholders.?3

HOUSE BILL 2258: CLASS ACTION IMPROVEMENT ACT

House Bill 2258 would make five key changes to the current Kansas class
action statute to help ensure that Kansas does not become a haven for the type of
lawyer-driven class actions that have become far too commonplace in other states.24
These changes would achieve modest, but significant, improvements to current
Kansas class action law. The key reforms contained in House Bill 2258 are as
follows:

1. The bill would authorize appellate review of trial court orders

certifying or denying certification of proposed classes (tracking a recent

22 See Collin Levey, Three Ways to Shake Down an HMO, WALL ST. J_, Sept. 30,
1999, at A3.

23 See Walter Olson, Gold bugs, REASON, Feb. 1, 2000.
24 See KaN. C1v. Proc. CODE § 60-223 (2000).
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similar change to the Kansas statute’s federal companion — Rule 23 of
the Federal Rules of Civil Procedure).

2. The bill would establish a rule limiting the scope of plaintiff class
actions in Kansas to residents of the state (emulating the view of some
state courts that they should devote their limited resources primarily
to resolving the claims of their own citizens, not the thousands of out-
of-state residents’ claims typically asserted in interstate class actions).

B The bill would adopt an explicit “classwide proof” prerequisite for class
certification (embracing a prevailing policy of federal courts to ensure
that the due process rights of unnamed class members and defendants
are protected at trial).

4. The bill would add a “maturity” factor to the class certification
prerequisites (adopting another prevailing policy of federal courts to
ensure that class actions are not employed prematurely).

5. The bill would add an “administrative process” factor to the class
certification prerequisites (codifying the federal court policy are not
needed where the allegations asserted are within the purview of a
federal or state regulatory agency).

In addition, House Bill 2258 would:

® Eliminate defendant class actions (that is, instances in which a

plaintiff seeks to sue a class of defendants);

2 T =
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Require that the trial court consider whether the expense and effort
required to litigate the case on a class basis is justified by the amount
of the recovery that each class member is likely to obtain;

Codify the federal court policy that (b)(2) class actions are not available
where monetary relief is sought;

Make clear that the appropriate timing for trial court consideration of
class certification issues varies from case to case (tracking a proposed
amendment to the Federal Rules of Civil Procedure);

Require that a trial court give a written explanation of a decision to
certify (or not to certify) a proposed class;

Establish that class certification may be granted only where there is a
full record and where the proponents have proffered clear and
convincing evidence that the certification prerequisites have been
satisfied;

Codify the federal court view that there should be no presumption in
favor of class certification;

Establish a rebuttable presumption against the certification of classes
asserting claims about which the class members would have to prove
knowledge, reliance, or causation on an individual basis;

Add language stressing that class certification does not excuse each

class member’s burden to prove each element of his/her claim;
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o Add specifications concerning the categories of information that should
be included in any notices sent to the unnamed class members;

o Clarify that the proponents of class certification have the exclusive
burden of paying for any class notice (consistent with federal court
policy);

o Clarify that the rule does not authorize “issues” class actions (cases in
which proponents seek to have out-of-context trials on issues that favor
their position, depriving the jury of the opportunity to judge the “whole
story”);

o Specify basic procedures that a trial court should follow in reviewing a
proposed class action settlement; and

° Confirm that unnamed class members may be subject to court-
approved discovery regarding their individual claims.

CONCLUSION

House bill 2258 provides sound and fair improvements to Kansas class action

law. T urge you to enact it now. Thank You.

1

—
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Good Afternoon, Mr. Chairman and Members of the Committee. I am
Karen Czarnecki Miller, representing the American Legislative Exchange
Council, the nation’s largest bi-partisan membership organization of state
legislators with over 2,400 members. I serve as the Director of ALEC’s
Civil Justice and Health & Human Services Task Forces. I have worked in
public policy for over 13 years and have previously served on the White
House staff under Presidents Reagan and Bush, primarily working on
domestic policy issues. Ireceived my undergraduate and law degrees from

The Catholic University of America in Washington, DC.

I am testifying today in support of HB 2258, the Class Actions

Improvements Act, introduced by Representative Tony Powell.

As an organization, one of ALEC’s principal roles is to identify emerging
trends in the states before they pose policy challenges, and provide workable
legislative solutions to these issues. We do this in committee fashion with
bi-partisan support of legislators from around the nation. Our work—product
is model legislation that can be used in any state to address a particular issue.

It is meant as a starting point for those legislators who wish to address a
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particular issue in their state.

The purpose of the bill under consideration today is to address what our
legislator members have seen as the manipulation of the class action device
at the state level and the growing practice of forum shopping for parties

whose cases do not merit class action certification at the state court level.

Our members, many of whom are attorneys, have noted with interest that
several of these cases have provided enrichment to the trial attorneys
handling the cases while providing little or no benefit to those
consumers/class action members involved in those cases. Many in this room
have probably received, at some point in his or her life, a coupon in the mail
as a remedy for a specific class action. I myself, never knowing [ was a
member of a class action, received a coupon worth $75.00 from a cruise I
took many years ago. It wasn’t a check, but a coupon towards my next
cruise and it expired a year after that point. Needless to say, and I do mean
needless, I never used that coupon, not did I ever want or expect to be part of
a class action. In addition, when I called the 800 number on the coupon, I

could not discover the amount of attorney’s fees in that particular case.
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My colleagues today have addressed the underlying rationale on the class
action device and how it is intended to work. I will address the five major
components of HB 2258 that make modest, yet reasonable suggestions for

state law changes to the class action process.

First, this act authorizes immediate appeals from class certification rulings.
This helps ensure that plaintiffs are not forced to drop cases that are denied
class certification but too costly to litigate from an individuals’ standpoint. It
also helps defendants because they are not forced to settle cases that may
have been improperly certified but too expensive to defend throughout the

lengthy court process.

Second, this bill limits a class action to home state residents and does not
unduly burden the court system or taxpayers of Kansas. A state court in one
locale should not be imposing its state law or state regulations on residents of
any another state, nor should it bear the burden of interpreting the laws in 49

other states as to how they would handle a particular claim. Also, Kansas
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taxpayers should not be volunteering and paying for resolution to nationwide

class action claims.

Third, the bill clarifies a threshold requirement by adopting a classwide
proof requirement where “commonality” is satisfied with common answers
to the questions asked. This must apply to all class members. Rather than
allowing a low threshold for common features which breeds inconsistency in
application to each class member, it ensures that the most fair adjudication
would be a consolidation of claims into a single class action rather than
litigating every claim individually. A class designation must be superior to
all other available methods for a fair and efficient adjudication of the

controversy.

Fourth, this bill adds a “maturity” factor for potential mass tort actions. That
means that a record can be established over time that may demonstrate the
efficacy of aggregated adjudication. A track record assists the court in
determining whether a claim has greater individual merit to proceed or
whether it can be consolidated. A maturity factor also helps in determining

causation for torts as well as typical injuries. With this a court can decide if

VS
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there is a real need for class proceedings.

Fifth, this bill adds an administrative feature to class certification whereby
administrative remedies must be ruled out before proceeding. Courts should
not expend resources if a case can be resolved by a federal or state regulatory
body. In some instances, administrative remedies may be superior to any
class action, and an administrative agency may be better equipped to resolve

the dispute.

Overall, HB 2258 is a comprehensive class action bill that would ensure that
only meritorious claims are being certified as class actions. It would also
employ a reasonable set of criteria for class certification. Kansas is at the
forefront of this legislation. It is one of three states that has introduced it this

year and the first to hold hearings. We support its passage.

Thank you, Mr. Chairman.

15 -l



RECENT EXAMPLES OF TROUBLING STATE COURT CLASS ACTION
SETTLEMENTS

Kampf v. Comcast Corp. (New Jersey state court) — Under this settlement, the defendant
offered one month of a free premium channel for plaintiffs who sued because 25 Mets
games were blacked out by their cable channel. The plaintiffs’ attorneys received
$112,500. As one report noted, “the settlement doesn’t say how much it will cost the
[defendant]. Nor does it say how much the [defendant cable company] may make in the
future from class action members who — having tried premium cable free for a month —
discover that they can’t live without it, and buy it.””"

Cash v. Farmland Industries, Inc. (Kansas state court 1999) — “When 75-year old Olga
Heaven received some legal papers in the mail a few weeks ago, she asked her daughter,
a lawyer, to look them over. A good thing, too. If Ms. Heaven had misunderstood the
notice or simply thrown it away, her daughter says, she might have been required to sell
her house and property as part of a recent class action settlement. . . . Ms. Heaven [was]
one of 60 class action plaintiff homeowners — many of them unwitting parties to the
litigation — who received a notice that a property damage suit against a local oil refinery
had settled . . . . The unusual deal requires settling plaintiffs to sell their homes to [the
defendant refinery owner] for two times their tax-assessed value. In addition, the
plaintiffs are required to withdraw from the lawsuit . . . and release any property damage
or personal injury claims against [the defendant], which was accused of polluting the
area. The settlement was set up [as] a so-called opt-out class, meaning that homeowners
would be included in the deal [and required to sell their homes] unless they sent in
responses to the notice within 30 days. . . . The total payout by [the defendant] could be
as much as $1.1 million. Plaintiffs’ lawyers could earn as much as $200,000, depending
on how many plaintiffs participate in the deal.”™

Southwestern Bell Mobile Systems, Inc., d.b.a. Cellular One (Illinois state court 1998) —
In a case involving alleged overcharges on cellular phone services, customers received
$15 coupons to purchase future products. The coupons had to be used to buy future
products; they could not be used to pay existing bills. As one reporter who was a class
member described the situation, “Basically, the conditions of the settlement require that I
give them more cash to retrieve money that they took in a questionable practice in the
first place.” For fees, the class lawyers received more than $1 million.’

Computer Monitor Cases (San Francisco Superior Court 1997) — In this lawsuit, plaifpiffs
alleged that 20 manufacturers misrepresented the size of computer monitors. The class
members received a $13 rebate on purchase of new monitors, and the class attorneys

[

New Jersey Law Journal, March 8, 1999, at 7.
The National Law Journal, March 15, 1999, at Al.

Michelle Singletary, This Settlement Doesn 't Ring True, Wash. Post, Sept. 5, 1999, at H1.
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received approximately $6 million in fees.*

PaineWebber (New York state court 1998) — “Investors assessed $50 by PaineWebber
when they moved their accounts to other firms . . . would be eligible to receive a
maximum of $7 each under the terms of a proposed [class action] settlement . ... The
suit . . . alleged customers weren’t adequately notified of the new fee. ... The total value
of the settlement could be as much as $1.9 million, according to plaitniffs’ attorney . . . .
But the actual payout would likely be just a fraction of $1.9 million, legal experts say,
because of the amount of work investors would have to do to collect. PaineWebber
would be allowed to keep any portion of the proposed settlement that wasn’t paid
out.... Toreceive the $7, investors would have to send in proof of a notified or
signature-guaranteed claim plus copies of the first three statements they received after the
account was transferred.”

Broin v. Philip Morris, et al (Florida state court 1998) — This purported class action
against various tobacco companies was brought on behalf of flight attendants who alleged
that they suffered health problems as a result of being exposed to cigarette smoke on
airplanes. Under the terms of the settlement, the flight attendants received no money at
all. All they secured was a “right to sue” individually. Meanwhile, the state court
awarded the class counsel $49 million (on the basis of a medical research contribution
made by defendants. Counsel for one of the class members who protested the settlement
reportedly commented: “It’s mind-boggling that a court would permit this kind of
settlement to go ahead. What is the class getting out of this? Nothing.”®

Acushnet Golf Equipment Litigation (Cook County, Illinois 1999) — A manufacturer
made an offer that if a consumer bought a dozen Pinnacle golf balls, he/she would get a
free golf glove. Unfortunately, the manufacturer ran out of the golf gloves and
substituted a set of three free golf balls. As a result of this change, some people sued.
The settlement provided that the manufacturer would send each class member three more
free golf balls. The attorneys who brought the lawsuit got $100,000 and the persons who
served as class representatives each received $2,500. As one commentator observed
about this case, the manufacturer’s “unfortunate experience won’t be lost on other
equipment producers, which means golfers can expect fewer promotions that benefit
them. Meantime, the taxpayers are footing the costs involved in the use of county court
to pursue this exercise in wretched litigation excess.”’

Littau Computer Class Action (San Francisco Superior Court 1998) — In this case,
plaintiffs alleged that discount stores overstated the value of software bundles that came

Michelle Singletary, ‘Coupon Settlements’ Fall Short, Wash. Post, Sept. 12, 1999, at H1.
Wall St. J., Oct. 13, 1998, at B5.
The Legal Intelligencer, Sept. 22, 1999, at 4.

Jerry Heaster, Enough Already With the Lawsuits, Kansas City Star, July 10, 1999, at C1.
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with computers. In the settlement, consumers received coupons worth the lesser of 7
percent or $25 in discounts on the future purchase of products from the defndants’ stores.
The attorneys received $890,000 in fees.®

Jenny Craig (Orange County, California, Superior Court 1994) — In a class action
alleging misleading advertising about weight-loss services, each class member received a
$100 coupon that could be applied to future purchases. The settlement also provided an
additional $10 million to be divided among 22,000 former clients.’

In re Packard Bell Consumer Class Action Litig. (California state court) — In this action,
plaifgiffs alleged a defect in a product manufactured by defendant. For the settlement,
the class members were offered a six-month extended service contract, for which the
class members were required to pay $25 each.

AirTouch Communications and L.A. Cellular Telephone (California state court 1997) — In
this class action alleging collusion to fix cellular phone prices, the defendants agreed to
offer coupons and discounts to three million current and former customers in four
Southern California counties. '

Ameritech (Madison County, Ill, state court 1999) — In two suits alleging telephone
service overcharges to customers in several states, class members received modest checks
and pre-paid phone cards, while attorneys received a total of $16 million in fees
(amounting to $457 an hour according to local news reports). The overcharge sustained
by one customer was $360, but the customer claimed that in the settlement, he received a
check for only $30."

Los Angeles Times, June 8, 1998, at D3.
Orange County (Cal.) Register, July 15, 1994, at B4.
Seattle Times, July 26, 1997, at C1.

St. Louis Post-Dispatch, Sept. 22, 1999, at A1; St. Louis Post-Dispatch, Sept. 23, 1999.



TESTIMONY OF J. EUGENE BALLOUN, ESQ.
SHOOK, HARDY & BACON L.L.P.
Overland Park, KS
(913) 451-6060
BEFORE THE KANSAS HOUSE JUDICIARY COMMITTEE
IN SUPPORT OF HOUSE BILL NO. 2258

The amendments to K.S.A. 2000 Supp. 60-223 proposed in House Bill No. 2258
reflect judicial precedent and bring the Kansas class action rule into conformity with the federal rule,
Fed. R. Civ. P.23. The purpose of a class action is to aggregate and resolve individual claims in one
action, thereby promoting judicial efficiency by avoiding repetitious litigation of duplicative claims.
The underlying goals of judicial efficiency and economy can be realized, however, only if resolution
of the class representative’s claims resolves most, if not all, of the class members’ claims without
resort to multiple individual follow-up trials. The principle underlying the class action device is that
a class representative’s claims are so typical of those of class members, that the class representative
may stand in the class members’ shoes and establish each class member’s right to recovery based
upon the class representative’s proof. The proposed amendments to K.S.A. 2000 Supp. 60-223
simply reflect these fundamental class action principles.

One of the most significant and necessary amendments to bring the state rule in line
with the federal rule is the proposal to allow direct appeals from class certification orders. In 1998,
Fed. R. Civ. P. 23(f) was enacted to allow appeals from class certification decisions. As the
Advisory Committee Notes to the 1998 Amendments explain:

An order denying certification may confront the plaintiff with a

situation in which the only sure path to appellate review is by
proceeding to final judgment on the merits of an individual claim
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that, standing alone, is far smaller than the costs of litigation. An
order granting certification, on the other hand, may force a defendant
to settle rather than incur the costs of defending a class action and run
the risk of potentially ruinous liability.
Likewise, enacting proposed Sect. 2(g) will ensure that the class action device is used appropriately

and enable appellate review before judicial and party resources are squandered on an improperly

certified (or not certified) class action.' See In re Rhone-Poulenc Rorer Inc., 51 F. 3d 1293,1298-99

(7th Cir. 1995)(granting writ of mandamus to review class certification order because improper
certification may not be effectively reviewable after trial when defendants are forced “to stake their
companies on the outcome of a single jury trial, or be forced by fear of the risk of bankruptcy to
settle even if they have no legal liability™).

House Bill No. 2258 also would amend the Kansas class action rule to expressly
acknowledge that class certification is only proper when “the evidence likely to be admitted at trial
regarding the elements of the claims for which certification is sought and of the defenses thereto is
substantially the same as to all class members.” (Proposed amendment, Sect. 2(b)(3)(B).) While this
notion is implicit in the class action rule as it now exists, the proposed amendments will focus courts
on the elements of plaintiffs’ causes of action and defendants’ affirmative defenses. Class
certification is not appropriate merely because abstract issues may be identified that appear common

to the class.” Instead, courts must analyze plaintiff’s causes of action to determine what findings,

| Proposed Sect. 2(c)(2), which requires the court to provide a “written decision setting forth
all reasons why the action may be maintained as a class action and describing all evidence
in support of the determination,” is necessary to facilitate appellate review.

2 Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 624, 117 S. Ct. 2231, 2250, 138 L. Ed. 2d
689,713 (1997) (holding that “overarching dispute about the health consequences of asbestos
exposure,” while common, cannot satisfy predominance standard where class members’

(continued...)
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if any, are applicable to each and every class member based solely on the proofs of the class
representative.’” Moreover, to the extent a defendant has asserted affirmative defenses, the court
must determine whether the evidence will be substantially the same for all class members.*

There are certain elements of causes of action under Kansas law which routinely turn
on facts unique to each individual, such as knowledge, reliance and causation. In most fraud cases,
evidence that one person relied on an alleged misrepresentation from a defendant will prove nothing
as to whether any other person relied. Instead, each class member would have to come for ward with
individual proof. Reliance is an overwhelmingly individual issue and the reason many courts have

rejected class certification.” Similarly, questions of causation and knowledge must be proved on

2 (...continued)
claims turned on unique facts -- “‘Class members were exposed to different asbestos
containing products for different amounts of time, in different ways and over different
periods.’™).

3 See e.g., Castano v. The American Tobacco Co., 84 F. 3d 734, 744-745 (5th Cir. 1996).

4, See, e.g., Georgine v. Amchem Prods., 83 F. 3d 610, 626 (3d Cir. 1996)(“[F]actual
differences translate into significant legal differences. Differences in amount of exposure
and nexus between exposure and injury lead to disparate applications of legal rules, including
matters of causation, comparative fault, and the types of damages available to each
plaintift.”), aff’d, 521 U.S. 591 (1997); Emig v. The American Tobacco Co., 184 F.R.D. 379
(D. Kan. 1998) (holding that statute of limitations defense “involves an individual, fact
intensive analysis that makes a class action suit an improper method of adjudication of these
[product liability] claims.”).

5. See, e.g., Andrews v. American Tel. and Tel. Co., 95 F. 3d 1014, 1025 (11th Cir. 1996)
(determining that individual proof of reliance renders class action unmanageable); Castano,
84 F. 3d at 745 (“a fraud class action cannot be certified when individual reliance will be an
issue.”); In re Hotel Telephone Charges, 500 F. 2d 86, 89 (9th Cir. 1974) (“without
eliminating or eroding the traditional or statutory elements of a fraud action, there is no
possibility that common questions can predominate over individual ones in these claims.”).
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facts that will likely vary from one person to the next, precluding a finding of predominance.®
Therefore, House Bill 2258 makes it a rebuttable presumption that a case in which class members
must prove knowledge, reliance or causation cannot be maintained as a class action. (Proposed
amendment, Sect. 2, (c)(4).)

In addition to illuminating the class certification requirements, House Bill 2258
clarifies the procedure for arriving at a class certification determination. In order to conduct the
rigorous analysis necessary to find class certification appropriate, the court must have a detailed
record explicating the facts underlying plaintiffs’ claims.” (Proposed amendment, Sect. 2, (c)(3).%)
Without such a record, the court will have difficulty anticipating the individual issues that may
frustrate class certification and render the case unmanageable and untriable as a class action. A
complete record is not only necessary to a determination of predominance and superiority, but a court

cannot analyze the adequacy of a class representative and the typicality of his or her claims without

6. See, e.g., Castano, 84 F. 3d at 742 n. 15; In re Ford Motor Company Ignition Switch Products
Liab. Lit., 194 F.R.D. 484, 490-91 (D.N.J. 2000); Emig, 184 F.R.D. at 389.

s See Castano, 84 F. 3d at 744 (“A district court certainly may look past the pleadings to
determine whether the requirements of Rule 23 have been met. Going beyond the pleadings
is necessary, as a court must understand the claims, defenses, relevant facts, and applicable
substantive law in order to make a meaningful determination of the class certification
issues.”); Inre Amer. Med. Sys., 75 F. 3d 1069, 1082-83 (6th Cir. 1996) (holding that failure
of plaintiffs to develop factual record made class certification analysis more difficult and
resulted in plaintiffs’ failure to carry their burden on class certification.) See also Coopers
& Lybrand v. Livesay, 437 U.S. 463, 469, 98 S. Ct. 2454, 2458, 57 L. Ed. 2d 351 (1978)
(reasoning that “the class determination generally involves considerations that are ‘enmeshed
in the factual and legal issues comprising the plaintiffs’ causes of action.”).

8. “A court shall not certify that an action may be maintained as a class action unless, on the
basis of a full record on the relevant issues, the proponents proffer clear and convincing
evidence that the action complies with all requirements for such certification.” Sect. 2, (c)(3)
(emphasis added).

386519.2 4
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it.” Just as under federal class action precedent, House Bill 2258 makes clear that the proponent
carries the burden of proof on each class certification requirement. (Proposed amendment, Sect.
2(e)(3)."%)

House Bill No. 2258 brings K.S.A. 2000 Supp. 60-223 into line with the federal rule
and provides thoughtful guidance to the courts and litigants in this State on class certification. It
should be enacted.

Thank you.

9 This is precisely why House Bill 2258 expressly states that “[r]epresentative parties and
intervenors are subject to discovery in the same manner as parties in other civil actions.”
(Proposed amendment, Sect. 2(f).)

10. See, e.g., Castano, 84 F. 3d at 740, In re American Med. Sys., 75 F. 3d at 1086.
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Prepared Statement of
Henry N. Butler, J.D., Ph.D.
Mary Robinson Koch Distinguished Professor of Law and Economics
University of Kansas

Thank you for the opportunity to participate in today’s discussion of H.B. 2258 — the
Class Action Improvement Act.

Among other things, I teach courses on “Law and Economics.” Those courses typically
include a detailed discussion of the economics of civil procedure. “Class Actions” receive
considerable attention because of the economic justification for the creation of class actions as
well as the unusual set of incentives facing lawyers in the class action setting. T also organize
and teach in an Economics Institute for State Judges. Over the past five years, almost 1,000
judges from all over the country have come to KU to study economics. 1’ve had detailed
conversations with many of these judges about their experiences and views on class actions.
Also, I should mention that T have served as an expert witness in a class certification hearing in
Wichita. Finally, although T was initially contacted about . B. 2258 by a representative of the
American Legislative Exchange Council, T am not being compensated to testify and the views I
express are my own.

Introduction: The State Court Class Action Crisis

In recent years, state courts have been flooded with interstate class action lawsuits. The
best systematic study of this crisis is the Institute for Civil Justice/RAND Report on class action
litigation, which I have provided as Exhibit A to my testimony, The RAND Report documents
that the number of state court class actions pending against surveyed companies has increased
dramatically — by 1,042% — over the ten-year period 1988-1998.

That dramatic increase in state court class actions is not attributable to any change in
corporate behavior that is giving rise to new claims. Attorneys have simply discovered that some
state courts have an “anything goes” attitude toward class action lawsuits — they are willing to
ignore class members’ and defendants’ fundamental due process rights and to certify for class
treatment cases that really do not comport with applicable class certification prerequisites. As a
result, attorneys are filing class actions in state courts that they would have not seriously
considered bringing five years ago.

The class action procedure was intended to aid in the resolution of claims that people
have actually brought or genuinely wish to assert. Unfortunately, class actions are now used by
attorneys to build lawsuits where none would otherwise exist. In interviews for the RAND
Report, many attorneys (including plaintiffs’ counsel) observed that “too many non-meritorious
lawsuits are [being] filed and certified” as class actions.
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Please do not take seriously any suggestion that class actions normally originate when an
injured party seeks out an attorney and asks for assistance in obtaining a remedy. Attorneys
usually “develop” the concept for a claim and then search for a plaintiff to fit the mold. Many
interstate class actions assert claims that are utterly without merit (or marginal, at best). But
because the cases are brought on behalf of thousands (and sometimes millions) of claimants, the
potential exposure is enormous, often exceeding a defendant’s assets. Attorneys use this
potential exposure to coerce settlements that offer uniformly minimal benefits to the putative
class members (taking no account of the extent (if any) to which the class member is actually
owed any relief). Then, class counsel apply to the state courts for huge attorneys’ fee awards,
which are often granted. The result is that defendants are extorted, putative class members
obtain no real benefits, and plaintiffs’ counsel are rewarded handsomely.

Increasingly, state court class actions are benefiting only the attorneys for the purported
class. The RAND Institute case study of class action settlements indicates that in state court
class action settlements, the class counsel typically walk away with more money from consumer
class action settlements (that is, non-personal injury cases) than all class members combined.

Attorneys’ fees are a major problem. Please do not get me wrong on this point. I have
no problem with attorneys making a decent living from their work. Tn the current environment,
however, attorneys too often succeed in walking off with fees that vastly exceed the level of
benefits that they have actually obtained for the class members they supposedly represent. In too
many cases, courts award class attorneys millions in fees, but their class member clients get little
or nothing. The RAND Institute Study indicates that the problem appears more likely to occur in
state court class actions.

In summary of the national problem, state court abuses of the class action device have
become open and notorious. Some state courts readily trample on the due process rights of
defendant corporations, particularly if they are out-of-state entities. For example, some state
courts have routinely engaged in so-called “drive-by class certifications.” They certify classes
before the defendant is even served with a complaint and given a chance to defend itself. In
interstate class actions, some state courts employ very lax class certification criteria, rendering
virtually any controversy subject to class action treatment.

Kansas Courts for Kansas Citizens?

Although not yet a major problem in the Kansas courts, the trial of national class actions
in other state courts does affect Kansans. Most class actions are too broad. Class action lawyers
try to define their cases to cover as many claims and claimants as possible. Bigger classes give
attorneys far more leverage against defendants and create the potential for more substantial
attorneys’ fees. The problem is that these bigger classes almost invariably proceed on a “lowest
common denominator” basis. The “average” claim becomes the claim by which all claims in the
purported class are judged; class members with larger, more serious claims get lost in the crowd,
seldom receiving the individualized attention they deserve. [This concern has driven federal
courts — including the U.S. Supreme Court — to examine more carefully whether proposed classes
are as homogenous (and therefore as worthy of class certification) as counsel represent. ]
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Undoubtedly, many Kansans are surprised to learn that their injuries have been redressed through
state courts in distant states.

Likewise, for very practical as well as selfish reasons, Kansas state courts are not the
appropriate venue to resolve the claims of non-Kansans. Kansas state courts (as well as state
courts in other states) are not equipped to deal with interstate class actions. Many state courts
(which devote their energies to hearing domestic relations disputes, probate matters, individual
tort actions, and smaller claims disputes) have neither the support staff and other resources nor
the complex litigation experience to handle interstate class actions, which often involve
thousands (and sometimes millions) of purported class members. Many state courts have
crushing caseloads. As a group, the civil caseload in state courts has grown much more rapidly
than have federal court caseloads. Civil filings in state trial courts of general jurisdiction have
increased 28 percent since 1984 (versus only 4 percent in the federal courts). I am sure that you
have heard many stories of overburdened courts in various Kansas counties.

Kansas courts are not equipped to deal with national class actions, nor should they be
equipped for such cases. Kansas courts should provide justice to Kansans. Kansas courts have
generally stayed out of the national class action business.

Interstate Class Actions are Effectively Being “Federalized” by State Courts

Interstate class actions are being “federalized,” not by the federal government or federal
courts, but by state courts. This phenomenon is occurring in two respects: First, when state
courts preside over class actions involving claims of residents of more than one state (especially
nationwide class actions), as they are increasingly inclined to do, they end up dictating the
substantive laws of other states, sometimes over the protests of those other states. For example,
last year, The New York Times reported that in a nationwide class action, one Illinois state court
may effectively “overturn insurance regulations or state laws in New York, Massachusetts, and
Hawaii, among other places,” notwithstanding the protests of officials in those other states.
According to the 7ines, that 1llinois state court (elected by the residents of one county) was on
the verge of “mak{ing] what amounts to a national rule on insurance.”

Second, procedural class action law is also being “federalized” to a large extent in the
same bizarre way. Even though only a minority of state courts are routinely failing to exercise
sound judicial judgment on class action issues, those courts have become magnets for a hugely
disproportionate share of the interstate class actions that are being filed. Attorneys file their class
actions in the minority of courts that have shown a “laissez-faire” attitude toward the class action
device. That distinct minority of state courts is setting the national norm. Those state courts are
effectively dictating national class action policy.

3

As a result of some state courts’ “anything goes™ attitude toward class actions, class
counsel are able to gain enormous leverage over defendants. By readily obtaining certification
of huge classes, they are able to create enormous potential financial exposure and to thereby
create substantial coercive force in cases that otherwise would not be taken seriously. Often, the

\7-4



result is settlements that do not really benefit class members, are very costly for defendants, and
serve primarily to make attorneys rich.

Judicial Incentives to Certify Classes: Justice Denied

Most state court judges don’t want to hear these cases. Indeed, many commentators
believe that judges often are inclined to certify cases for class-action treatment not because they
believe a class trial to be more efficient than an individual trial, but because they believe class
certification will simply induce the defendant to settle the case without trial. Chief Judge
Richard Posner of the U.S. Court of Appeals for the Seventh Circuit has made the same point
more recently and more bluntly: in his words, the mere act of certifying a class “often, perhaps
typically, inflict[s] irreparable injury on the defendants.” When a class is certified in state court,
where an out-of-state defendant has little confidence in the prospect of a fair and impartial trial
on the merits, the coercive power of class certification is all the greater. Plainly, the judicial
system is supposed to provide procedures and a forum for dispute resolution; it is not supposed
to coerce a particular outcome. The class action device, which is intended to improve access to
Justice, now often creates the opposite result. Too often, “class certification granted” means
“justice denied.”

The Important Role of H.B. 2258 in Restoring Sanity to Our Civil Justice System

I hope that I have convinced you that interstate class actions are a serious Kansas
problem as well as a serious national problem. So what is the solution? What should Kansas do
to address this problem? Some among us might argue quite persuasively that we should simply
abolish class actions altogether — that we should heed the U.S. Supreme Court’s general
admonition that claims normally should be litigated individually. However, we should keep in
mind that the class action device was created for valid reasons. Those reasons are still valid in
Kansas today. It would be a mistake to throw out the baby with the bathwater.

I believe that H.B. 2258 — the Class Action Improvement Act — represents a modest
approach that addresses the problems without destroying an important tool of our civil Justice
system. It is important to understand, in considering the merits of TTB 2258, that the bill
would not change the substantive legal rights of any Kansan. Class actions are procedural
devices. H.B. 2258 would only change the procedural rules governing class actions.

Given the need for improvement through legislative intervention, T would like to
emphasize five core concepts contained in HB 2258 that I believe would be significant
improvements to Kansas statutes governing the use of the class action device. Those core
concepts are as follows:

(1) Authorizing Appellate Review of Class Certification Rulings. Sec. 2(h).

Typically, the most important event in a class action lawsuit is the trial court’s class
certification determination — the decision whether the litigation may proceed as a class action. If
the court says “yes,” the case may advance to trial to determine the rights of all of the members
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of the class, often thousands (and in some cases, millions) of people. On the other hand, if the
trial court denies certification, the ensuing litigation will resolve only the claims of the named
plaintiffs — the small group of people (or frequently, lone person) who brought the lawsuit in the
first place. In short, class certification is a determination whether the lawsuit will be a “big deal”
or “small potatoes.” Again, it is important to recognize that denial of certification does not
change the underlying substantive right of the plaintiffs to recover for a loss.

For years, many courts (including all federal courts) viewed this determination as
nonreviewable until the case had concluded — that is, appellate courts were not allowed to
examine class certification rulings and decide whether they were correct. This was a problem
because if a trial court decides not to certify a class, the plaintif’s sole certain route to obtaining
appellate review of that decision was to take the case to trial as to the named plaintiffs’ claims
only, a process that could cost far more than the value of the named plaintiffs’ claims. Likewise,
if the trial court certified a class, the defendant was often forced to settle rather than (a) incur the
enormous costs of defending a class action and (b) run the risk of losing a class action to
thousands (and possibly millions) of claimants and facing the ruinous liability resulting from
such a loss. Indeed, some commentators have observed that because class certification rulings
were not subject to immediate appellate review, trial courts essentially had unfettered power to
make a case go away by denying class certification (and leaving plaintiffs and their counsel with
little hope of obtaining any meaningful relief) or forcing a case toward settlement by certifying a
class (leaving the defendant with little choice but to yield to plaintiffs’ demands).

Over the past year, the federal courts have addressed this problem by adding to their class
action rule (Rule 23 of the Federal Rules of Civil Procedure) a provision giving federal courts of
appeals discretion to hear appeals from trial court class certification rulings if such review is
sought within 10 days after the ruling. HB 2258 (in Sec. 2(h)) would authorize, by right,
immediate appeals from class certification rulings. Adoption of this proposal would help ensure
that plaintiffs are not forced to drop cases and that defendants are not forced to settle cases due to
suspect class certification rulings.

(2)  Establishing a Rule Limiting the Scope of Class Actions to Home State Residents. Sec.
2(a)

Several years ago, the U.S. Supreme Court ruled that state courts had the authority to
handle nationwide class actions — class actions that involved claimants from all 50 states — so
long as the cases were conducted in a manner that protected the due process rights of all
involved. With that ruling, virtually every court in the country (state and federal) became an
automatic candidate to hear any class action involving claims that were held by persons residing
all over the United States. In short, attorneys could file such cases wherever they wanted. Not
surprisingly, some state courts soon became flooded with nationwide class actions. And in such
cases, a court in one state was being asked to undertake the burden of resolving the claims of
persons residing in 49 other states (even though those out-of-state claims were governed by the
varying state laws of other jurisdictions).



A very effective way to avoid this potential problem in Kansas would be to adopt Sec.
2(a) of HB 2258 which would permit the certification of classes only insofar as the class includes
Kansas residents. Kansas courts should not be in the business of providing justice to citizens of
other states.

(3)  Adopting an Explicit “Classwide Proof” Requirement. Sections 2(b)(3)(B) and 2(a)(2)

The linchpin of the class action device is the concept of “common questions.” Some
authorities hold that if a lawsuit presents even one common question, the commonality
prerequisite for obtaining certification of a class is satisfied. And if, in a particular lawsuit,
common questions predominate over individual ones, the action is said to satisfy the key class
certification prerequisite — that common questions will “predominate” in the litigation.
Normally, the battle over whether a case may be afforded class treatment focuses on the latter
point: Regardless of how many supposedly “common questions” are presented, does the case
really have enough commonality to warrant class treatment?

Unfortunately, some courts fail to come to grips with this point when they rule on class
certification motions. Instead, if the party moving for class certification cobbles together a list of
purportedly “common” questions, these courts perfunctorily hold that the commonality and
predominance requirements are met, without considering what should be the real test: Can those
questions be answered with respect to the class as a whole based on the presentation of a single
body of evidence that applies with equal force to each and every class member? Indeed, as some
state courts have noted, the label “common question” is really a misnomer. The relevant
commonality inquiry is not whether a case involves common questions, but whether, based on
the proof likely to be presented by both sides at trial, a jury could reasonably be expected to give
the same answer to these common questions with respect to all claims of all putative class
members.

This “common question” versus “common answer” issue is not a mere semantic sideshow
— it is a bedrock due process issue. When a trial court certifies a class, it is effectively declaring
that a jury can legitimately give a simultaneous, across-the-board answer on a particular issue
(e.g., is the defendant liable to all members of the purported class?). Put another way, an order
granting class treatment is (or should be) tantamount to a finding that as to class issues, whatever
result the jury reaches on the named plaintiffs’ claims can legitimately and fairly dictate the
result for the claims of all class members. Otherwise, the efficiency principles that underlie the
class action device are not served.

The best way to ensure that courts properly take account of this issue is to include in the
class certification prerequisites an explicit “classwide proof” requirement. Under this approach,
the purported class representatives would have the burden of demonstrating to the court that they
have available for trial an evidentiary methodology that would prove in a simultaneous, uniform
manner the elements of the claims of all purported class members.

Sections 2(a)(2) and (b)(3)(B) of H.B. 2258 would reduce this potential for error by
adding an explicit classwide proof prerequisite for class certification.
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(4) Adding a “Maturity” Factor to the Class Certification Prerequisites. Sec. 2(b)(4)(B)

For several years, there has been discussion about adding a requirement that in addressing
class certification proposals, trial courts consider the “maturity” of the controversy presented.
This concept is premised on the idea that a court should not certify a matter for class treatment
unless there is a record of litigating similar claims individually that demonstrates the feasibility
of aggregated adjudication. As the U.S. Court of Appeals for the Fifth Circuit has put it,

a mass tort cannot be properly certified without a prior track record of trials from which
the district court can draw the information necessary to make the predominance and
superiority [determinations] required by rule 23. This is because certification of an
immature tort results in a higher than normal risk that the class action may not be superior
to individual adjudication.

Castano v. American Tobacco Co., 84 F.2d 734, 746-47 (5th Cir. 1996). As the Fifth
Circuit observed, avoiding premature certification of mass tort claims and allowing the
adjudication of such claims to play out for awhile on an individual basis pays enormous
benefits. For example, it permits trial courts to “aggressively weed out untenable
theories” of recovery. Id. at 747. Further, in cases “where causation is a key element,
disaggregation of claims allows courts to dismiss weak and frivolous claims on summary
judgment.” /d. In short, “fairness may demand that mass torts with few prior verdicts or
judgments be litigated first [on an individual basis] until general causation, typical
injuries, and levels of damages become established.” Castano, 84 F.3d at 748.

Sec. 2(b)(4)(B) of H.B. 2258 would add a “factor” requiring that in assessing a proposed
class, the trial court consider “the extent and nature of any related litigation, and the maturity of
the issues involved in the controversy.” In offering this proposal, it should be stressed that the
“maturity” requirement should not serve simply to postpone aggregated litigation until plaintiffs’
counsel can develop a better case on the merits. As articulated in Castano, besides promoting
better-reasoned class certification decisions, the “maturity” concept should function to
discourage the launching of class proceedings where none are required. Unless and until
individual claims are actually filed, “no court can determine” whether there is any real need for

class proceedings — whether “all or even any plaintiffs will pursue legal remedies.” 84 F.3d at
747.

(3) Adding an “Administrative Process” Factor to Class Certification Requirements. Sec.

2(B)(4)(F)

H.B. 2258 would revise the Kansas class action statute to add an additional factor that
courts should consider in assessing compliance with certification prerequisites:

(F) the extent to which the allegations at issue are subject to the jurisdiction of
federal or state regulatory agencies.



The purpose of this provision would be to ensure that before undertaking the substantial burden
of litigating a collection of claims on a class basis, the trial court will confirm there does not
exist a federal or state administrative agency with processes that could address some or all of the
issues presented and/or craft appropriate relief.

Recommendation
In my opinion, the Kansas Legislature has two options:

* Do nothing. Since class actions are not yet a major problem in the Kansas courts, the
Legislature can ignore what appears to be “only” a national crisis while Kansas citizens,
Kansas shareholders, and Kansas businesses are victimized by this chaotic, unjust system.

e Take the Lead. Recognize that the nationwide crisis in state court class actions is
harming many Kansans and take the lead by being the first state to adopt the ALEC
Model Class Action Improvement Act.

In my opinion, the choice is clear.

Thank you for the opportunity to express my views on this important bill.
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THEINSTITUTEFORCIVILJUSTICE

The mission of the RAND Institute for Civil Justice is to improve private and public
decisionmakingoncivillegalissuesbysupplyingpolicymakersandthepublicwiththeresultsof
objective,empiricallybased,analyticresearch.TheIC]facilitateschangeintheciviljusticesystem
by analyzing trends and outcomes, identifying and evaluating policy options, and bringing
togetherrepresentativesofdifferentintereststodebatealternativesolutionstopolicy problems.
ThelnstitutebuildsonalongtraditionofRANDresearchcharacterizedbyaninterdisciplinary,
empiricalapproachto public policy issuesand rigorousstandards of quality, objectivity, and
independence.

IC]researchissupportedby pooled grants from corporations, trade and professional associa-
tions,andindividuals;bygovernmentgrantsandcontracts;andbyprivatefoundations. TheIn-
stitutedisseminatesitsworkwidelytothelegal, business,andresearchcommunities,andtothe

generalpublic. Inaccordance withRAND policy, allInstitute research productsare subject to
peerreviewbeforepublication.IC]publicationsdonotnecessarilyreflecttheopinionsorpolicies
oftheresearchsponsorsorofthelCJBoardofOverseers.
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FOREWORD

Whenthe RAND Institute for Civil Justice approached Neuberger Bermanwitha proposalto
fundastudyofclassaction litigation.wewereintrigued.Billionsofdollarswerebeingspenton
thesesuits,andnobody really understood the implications: What types of lawsuits should be
handledinaclassactionformat?Wereclassparticipantsreceivingtheirfairshareofsettlements?
Onwhatbasisshouldplaintifflawyersbe paid?Thereweremany opinionsonwhatwas right
andwrongwiththeclassactionsystem, butlittleobjectiveresearchonwhich tobasepolicyrec-
ommendations.

Weknewthatforthistypeofresearchtobevaluable,ithadtobe conductedbyanindependent
organization,abovereproach andexperiencedinciviljusticeissues. ThelCJseemedideal. From
1988tol 994IsatontheIC]Boardandexperiencedfirsthandthequalityandthoroughnessofthe
IC]'swork Isawandrespecteditsgroundbreakin gresearchonaviationaccidentandasbestoslit-
igation, andalternative dispute resolution. Confidentin the IC]’scapabilities and credentials,
NeubergerBermanagreedtofund adisciplinedstudythatcould helpshed lightonanarcane
andcontroversialpartofourlegalandeconomicsystem.

ThelC]workedonthestudyfrom1996toear]y1999.Duringthattime.NeubergerBerman’sin-
volvementwaslimitedto beinggivenstudycompletion dates,asitwasimportanttobothorga-
nizationsthattheICJ'sworkremaintota[lyindependent.Theresultsyouareabouttoreadfulfill
NeubergerBerman’sgoaltoprovideallwhoareinterestedinclassactionpolicywithlegislative
recommendationsbased onresearch by anonpartisan authority oncivil justice. We hope this
studywil[beavaluableadditientoeverylawschoollibrary,lawfirrn,andcorporateboardroom,
andthesubjectofactive,enlighteneddebate.

LawrenceZicklin
ManagingPrincipal
NeubergerBerman,LLC
March?24,1999
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vii

PREFACETOTHEEXECUTIVESUMMARY

Thisdocumentsummarizesthemajorfin dingsandrecommendationsofourbook—]engthstudyol‘"
classactions, CIassAcrionDilemmas.‘Pursm‘ngPubb’cGoa]sforPn’vateGain .aworkthatrepresents
the product of more than three years'research intothe current policy controversy overclass
actionlawsuitsformoneydamages.

Intheinterestsofproducingasummarythatcanbequicklyreadbypolicymakersandothers.we
focushereonfindingsandrecommendationsthatwebelievewil[contributemosttoongoingdis—
cussions abouthow and whether Rule 23 and other rulesrelevant to class actions should be
amended.Consequently, wehavema deonly passingmentionofsome featuresofthe complete
manuscript.F orexample,inthecourseoftheresearch,Weconductedtenintensivecasestudiesof
recentlySettledclassactionlawsuits.A]thoughthesummary containsinformationderivedfrom
thisportionofourresearch, itincludes few detailsaboutthe cases themselves. The full book
containsanarrativeofeachofthe casestudiesas wellasacomparativeanalysisofthem. Simi-
larly, thissummarymakes onlyafewreferencestothecases, courtdocuments,andoth erpub-

lishedmaterialsthatweconsultedduringourresearch,whichareextensivelydocumentedinthe
book.

F orinformationaboutthelnstituteforCivil]ustice,contact

BethGiddens.CommunicationsDirector
InstituteforCivilJustice

RAND

1700MainStreet,P.0.Box?138
SantaMonica, CA90407-2138
Phone:(310)393-0411x7893
Fax:(310)451-6979
Eﬁmail:e]izabeth_giddens@rand.org

West[awistheexc]usiveonlinedistributorofRAND/ICJmaterials.Youmayfindthefulltextof

many IC] documents at http:/ /www.westlaw.com. A profile of the IC], summaries ofall its
studies,andelectronicorderformscanbefoundonRAND'shomepageontheWorldWideWeb

athttp://www.rand.org/centers/icj.
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THEONCEANDFUTURECONTROVERSY

Classactionlitigation—lawsuitsfiledbyoneorafewplaintiffsonbehalf
ofalargernumberofpeoplewhotogetherseekalegalremedyforsome
perceivedwrong—isasoldasthemedieval Englishrootsofthe United
Statescivillegalsystem. 1Thecontz‘oversyoverclassactionsislong-lived
aswell: Allowing a few individuals torepresent the legal interests of
many others who donot participate in the lawsuit but who are none-
thelessboundbyitsoutcomehasalwaysseemedlikeadubiousproposi-
tiontosome.Butthecurrentcontroversyoverclassactionsroaredtolife
in1966whenRule23, theproceduralrulethatprovidesforclassactions
infederalcourts, wassignificantlyrevised. Amidstahostofotherrule
revisionswereafewwordsthatpresagedadramaticchangeintheclass
actionlitigationlandscape:Whereas previously,allindividualsseeking
money damages withaclassactionlawsuitneeded tosignonaffirma-
tively ("optin”), now those whom the plaintiffs claimed torepresent
would be deemed part of the lawsuit unless they explicitly withdrew
(“opted out”). Overnight the scope of money damage lawsuits—and
hencethefinancialexposureofthecorporationsagainstwhomtheyusu-
allywerebrought—multipliedmanytimesover.

Inthedecadethatfollowed,awaveofconsumerrightsstatutes enacted
by Congress and state legislatures, expanded the substantive legal
groundsformoneydamageclassactions.Statecourtsrevisedtheirown
classactionrulestomatchthechangesinthefederalrule. Bothfederal
andstatecourtsinterpretedthenewrulesexpansively.Bythemid-1970s
thebusinesscommunitywasupinarms,andtherewerecallsforlegisla-
tiveactionandanewroundofrulerevision.Butastheyearspassed, the
legalsystemgraduallyacclimateditselftothe 1966 rule. Courts pulled
back fromtheirinitial enthusiasticsupport, litigation patterns became
morepredictableandthereforeeasier forcorporationstoadjustto,and
theclamorforrulerevisiondieddown.

Then,inthe 1980s,thelandscapeshiftedagainwiththeadventoflarge-
scale product defect litigation, now known as “mass torts.” Asbestos
lawsuits, brought by thousands of workers whohad been exposed to
asbestosinshipyards,petrochemicalplants,andotherindustrialsettings,
inundated federalandstate courtsinareasof the country wheresuch
workwasconcentrated. Thelitigation wascharacterizedbyfeaturesnot
seenbeforethen:largenumbersofindividuallawsuits, litigatedinaco-
ordinated fashion by asmall number of plaintifflaw firms, against a

IClass action lawsuits can be filed on behalf of individuals, businesses, or other
organizations. They may befiled by publicofficials, such asstate attorneys general, or
privatecitizens. Defendantsmayalsoseekclassactionstatus, butclasscertificationismost
oftensoughtbyplaintiffs.

Thecurrent
controversywas
ignitedinl 966
whenthefederal
rulethatgoverns
classaction
lawsuitsformoney
waschanged.

Before1966,only
thosewhosaidthey
wantedtobepartof
aclasswereinclud-
edinsuchlawsuits;
after1966,allthose
whomettheclass
descriptionwere
includedunless
theyexplicitlyde-
clined. Thechange
substantiallyin-
creasedthefinancial
exposureolcorpo-
ratedefendants.
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Anewcontroversy
emergedinthe
18980s, whensome
judgesbegancerti-
fyingmasstortclass
actions,breaking
withprevious
practice.In1991,
theCivilRules
AdvisoryCommittee
tookuptheissueof
masstortclass
actions.

Whatbeganasan
efforttofindbetter
waystomanage
masstortshecame
anideological
debateaboutthe
socialpurposesof
classactions.

smallnumberofdefendants beforeafewjudges. Asthelawyers,parties,
andjudgessoughttoreducelitigationexpensebyaggregatingthecases
andresolving them on a group basis—rather than individually—the
balanceofpowerbetweenindividualtortlawyersandcorporatedefen-
dantstilted. Whereasoncedefendantsclearlyhadthesuperiorresources,
nowtheyfacedorganizednetworksofwell-heeled tortlawyers. Itwas
notlonguntiltheattorneysappliedthelessonstheyhadlearned—and
the resources they had earned—{rom asbestos litigation to lawsuits
arisingoutoftheuseofdrugsandmedicaldevicesandexposuretotoxic
substances.

Inanadvisorynote,thecommitteethatrevisedtheclassactionrulein
1966hadrejectedthenotionofusingclassactionsforpersonalinjuryliti-
gationexceptin verylimitedcircumstances.  2Butwithcourtsawashin
large-scale productdefectandenvironmentalexposurelitigation,some
judges, lawyers, and defendants began torethink that position. Class
actions,theythought,offered vehiclesforefficientlyresolvingthelarge
numbersofnewsuits.Somejudgescertifiedmasstortclassactions,but
othersruledthatcertificationwasbarredbythe 1966 committee’sadvi-
sorynote.In1991 theCivilRulesAdvisoryCommitteetookuptheissue
ofclassactionreformwithaneyetoresolvingthisquestion.

FAIRNESSISSUESCATALYZEANIDEOLOGICAL
DEBATE

Soonafterthecommitteebeganitswork,itsmembersstartedtoquestion
thewisdomofproposalstofacilitatecertificationofmasstortclassac-
tions.Advicepouredintothecommitteefrompractitionersandscholars
alike. Somedefendantsarguedthatonceamasstortwascertifiedasa
classaction, theirexposure todamages increased sodramatically that
theyhadnorecoursebuttosettle—evenwhenlittleornoscientificevi-
denceexistedthattheirproductshadcausedtheharmsallegedbyclass
members.Sometortattorneysarguedthatclasscertificationofmasstorts
denied people an opportunity to pursue claims individually, an ap-
proachthatmightgainthese plaintiffslargerawards than they would
receivefromclassactionsettlements.Lawprofessorsandpublicinterest
attorneys questioned the fairness of some of the mass tortsettlements
thathad beennegotiated by plaintiffclassactionattorneysand defen-
dants.

Ascontroversyovermasstortclassactionscontinuedtogrow,corporate
representativespressedforotherchangesinRule23torespondtoanew
waveofclassactionsinwhichconsumerssoughtcompensationforsmall
financiallosses. They foundalliesinunlikely quarters:lawyersoutside
thecorporatedefensebarwhoarguedthattoomanyoftheseconsumer

2Whiles;un:hnoLesdonothavethefcrrceoflaw.judgeslcmktothem forguidancein
applyingtherules.
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suitsservedonly toline the packets of class action attorneys. As the
committee shifted its attention from proposals to expand the scope of
RuleZ3toproposalstorestrictdamageclassactions,consumeradvocacy
groups became alarmed that some of their gains of the past several
decadeswouldbelost. Overtime, thetenorofdiscourseabout Rule 23
revisionbecameincreasinglyadversarial. Whenthecommitteeissueda
setof proposedrulerevisions for publiccommentin 1996, a full-scale
politicalbattleerupted echoingthecontroversyofthe 1970s.

Whenthedustsettledayearlater,onlyonetechnicalrevisiontotherule
hadsurvived. Thedebatehadrevealeddeeppoliticalriftswithinthele-
galcommunityaboutthemeritsofconsumerclassactionsandcontinued
uncertainty abouthow tosolve the masstort problem. The committee
tabledproposalstoraisethebarfordamageclassactions. ChiefJustice
Rehnquistappointedanothercommitteetoconsidermasstortissues, in-
cludingbutnotlimitedtoclassactions. Thebattleoverdamageclassac-

tionreformshifted to Congress, whichisnow considering classaction
legislation.

BRINGINGPOLICYANALYSISTOBEAR

Thedebateoverdamageclassactions is characterized by chargesand
counterchargesaboutthemeritsoftheselawsuits, thefairnessofsettle-
ments,andthecostsandbenefitstosociety. Anecdotesabound,andcer-
tain cases are held up repeatedly as exemplars of class actions’ great
valueorworstexcesses.Inthefervorofdebate, itisdifficulttoseparate
factfromfiction,aberrationalfromordinary.Thedebateimplicatesdeep
beliefsaboutoursocialandpoliticalsystems:theneedforregulation the
properroleofthecourts,whatconstitutesfairlegalprocess. Thesebeliefs
exertsuchstronginfluenceover people’sreactionstoclassactionlaw-
suitsthatdifferentobserverssometimeswilldescribethesamelawsuitin
starkly different terms. The protagonists disagree not only about the
facts,butalsoaboutwhattomakeofthem.Inademocracysuchasours,
thesekindsofcontroversiesareextraordinarilydifficulttoresolve.

Policy analysis can sometimes help decisionmakers faced with such a
controversy by objectively describingthefactsandwhatinformationis
missing;identifyingtheissuesattheheartofthedebateandlayingout
different perspectives on these issues; and exploring the likely conse-
quencesofproposedpolicychanges. Weundertookthisstudyofdamage

classactionsinthe hope thatwecould provide such help.Specifically,
wesoughtto:

¢ describethepatternofcurrentdamageclassactions,includingstate
andfederalclassactions

» placethecurrentcontroversyandreformeffortsinahistoricalcon-
text

Sharpdisagreement
withinthelegal
communityover
proposedrule
changesbroughtthe
reformprocesstoa
haltin1996.The
debateoverclass
actionsshiftedto
Congress.

Theclassaction
controversyis
characterizedby
disagreementon
whatthefactsare
andwhatthey
implyforpolicy.
Policyanalysiscan
aiddecisionmakers
bysortingoutthe
factsandexplaining
contendingposi-
tions—andoffering
adisinterested
perspective.
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Thereisadearthof
statisticalinforma-
tionaboutclass
actionactivity.

Weusedavariety
ofresearchmethods
todescribeclass
actionpractices,
identifyproblems,
andpropose
solutions.

* investigatethebasesforchargesthatmanyclassactionsarefrivolous
andmanysettlementsareimproper

* obtaininformationonthebenefitsandcostsofdamageclassactions

* recommendchangesinclassactionrulesorpractices,ifnecessary.

Methods

Enormous methodological obstacles confront anyone conducting re-
searchonclassactionlitigation. Thefirstobstacleisadearthofstatistical
information. No national register of lawsuits filed with class action
claimsexists.Untilrecently, dataonthenumberoffederalclassactions
weresubstantiallyincomplete, anddataonthenumberandtypesofstate
classactionsarestillvirtuallynonexistent. Consequently, noonecanre-
liablyestimatehowmuchclassactionlitigationexistsorhowthenumber
oflawsuits has changed overtime. Incompletereporting of cases also
meansthatitisimpossibletoselectarandomsampleofallclassaction
lawsuits for quantitative analysis. Buteven if there were aregistry of
classactions,itwouldnotprovideadetailedpictureofclassactionprac-
tices.Suchinformationiscriticalbecausechargesaboutclassactionliti-
gationpracticesarecentraltothedebate.Suchpracticesarenotrecorded
publiclyandmustbestudiedbyqualitativemethods.

Toaddressthespecialproblemsofconductingresearchonclassactions,
weusedacombinationofmethods.

* Weassembleddataonthenumberandtypesofclassactionlawsuits
fromavariety ofelectronicsources, including LEXIS (forreported
judicialopinions)andthegeneralandbusinessnewsmedia.Noneof
thesesourcesiscomprehensiveandthecontentsofeachreflectthe
interestsofitscompilers. Butby piecingtogetherthesefragmentary
data,wecandiscerntheshapeoftheclassactionlitigationterrainin
the1990s.

+  Weinterviewedmorethan70individualsinmorethan40lawfirms,
corporations, and other organizations to learn about class action
practices.Many ofthenation’sleadingclassactionpractitioners,on
boththe plaintiffand defense sides, were among those we inter-
viewed.

*  Wereviewedcommentaryfollowingtheadoptionofamendmentsto
Rule23in1966,congressionaltestimonyfromthatperiodonlegisla-
tion thatwas proposed inresponse to the new ruleamendments,
minutesoftheAdvisoryCommittee'smeetingsontherulefrom1991
tothepresent,andtestimonybeforethecommittee. Wealsoattended
Advisory Committeemeetingsandhearings.Ourhistoricalanalysis
allowedustoidentifythepersistentthemesinthecontroversy.
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*  Weconducted an extensive literature review of the rich scholarly
commentaryondamageclassactions, whichprovidedatheoretical
frameworkforouranalysisofqualitativedata.

» Drawingontheinsightsgainedfromourdatacollectionandinter-
views,weselectedtenrecentlysettledclassactionlawsuitsforinten-
sive“casestudy”investigation. Foreachofthesecases,wereviewed
publiccourtdocumentsandinterviewedkeyplayersinthelitigation
(sometimes more than once), including outside and corporate de-
fense counsel, plaintiff class counsel, judges, special masters, and
sometimesobjectors,regulators,andreporters.Inall, weinterviewed
about80litigationparticipantsandothers.

Bycombiningthesedata,weareabletopaintapictureofdamageclass
actionpracticeandproblemsatthecloseofthecentury. Qurinterpreta-

tionsofallthesedata—takentogether—shapeourpolicy recommenda-

tions.

THECURRENTCLASSACTIONLANDSCAPE

Acommonthreadinthecurrentcontroversyisthatclassactionlitigation
hasincreased dramatically, imposing new costs for business and new
burdensforcourts. Wefoundnoquantitativedatatopermitustocalcu-
lategrowthtrends.Butwearepersuadedbyourinterviewswithplain-
tiffand defense counsel that there has been a surge in damage class
actionsinthe pastseveralyears, particularly instate courtsand inthe
consumerarea. Many practitionerstracethis growthtothecurbsonse-

curitieslitigationenactedbyCongressin1995.  3Facedwiththesecurbs,

theysay, plaintiffattorneyslookedfornew typesofsuitstobringand

found their opportunities in consumer complaints against business

practicesandproducts. Theshifttowardconsumercasesgainedimpetus
fromtheincreasingavailability ofinformationonconsumercomplaints
andregulatoryinvestigationsfromtheinternet.

Itisimportanttonotethatwhenplaintiffanddefenselawyerstalkabout
thenumberofclassactionsinwhichtheyareinvolved,theyareoftenre-
ferringtothenumberofcasesinwhichaclassactionclaim—orthethreat
ofone—exists, ratherthanonlycasesthathavebeencertifiedasclassac-
tions.Qurinterviewssuggestthatasignificantfractionofcasesinwhich
classactionstatusissoughtaredroppedwhentheplaintiffattorneycon-
cludesthatthecase cannotbecertified orsettled formoney, when the
case is dismissed by the court, or when the claims of representative
plaintiffs are settled. Sometimes the latter cases are dropped with an
agreementbytheplaintiffattorneynottopursueclasslitigationonthis
charge again. Lawsuits with class action claims that are not certified

3Friva1eSecun'tr'esLJ'!igat‘ionReformAcmﬂ995 ,Pub.L.No0.104-67,109Stat.737(1995)

(codifiedinscatteredsectionsof15U.5.C.).

Thoughquantita-
tivedataarenot
availabletocalcu-
lategrowthtrends,
ourresearchper-
suadedusthatthere
hasbeenasurgeof
damageclass
actionsinthepast
severalyears.
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Damageclassac-
tionspredominated
overcivilrightsand
othersocialpolicy
reformlitigationin
themid-1990s.

Differentpicturesof
classactionactivity
emergefrompub-
lishedjudicial
decisions, the
businesspress,and
thegeneralpress.

Mareconsumer,
citizens'rights,and
tortcasesappearto
befiledinstate
courts.Federal
courtshearalarger
shareofsecurities,
employment,and
civilrightscases
thanstatecourts.

nonethelessresultinlegaltransactioncosts.Plaintiffattorneysinvestre-
sources in exploring the grounds for these suits and, because of the
threatofcertification.defendantsarelikelytospendmorepreparingto
defendthesecasesthanthey wouldindividuallawsuits. Consequently,
theselawsuitsareincludedinclasscounsel'sanddefenseattorneys’es-
timatesoftheamountofclassactionlitigation,eventhoughtheymight
notbecountedinatallyofformalclassactionlawsuits.

Theelectronicdatabasesofclassactionactivity that weassembled pro-
videaroughpictureofthevarietyandrelative proportionsofdifferent
typesoflitigationinthe mid-1990s. Figure S.1 describesthe variety of
classactionactivity asitwasreported injudicial decisions and inthe
businessandgeneralpress.Thedataindicatethatdamageclassactions—
suitsformoney,asopposedtosuitsseekingonlyinjunctionsorchanges
inbusinessor publicagency practices—predominatedover civilrights
andothersocial policyreformlitigation. Forexample, civilrights cases
accountedforjust14percentofreportedjudicialopinions, whilesecuri-
ties,consumer,andtortcasesaccountedforabout50percent.

FigureS.lalsosuggeststhatthelandscapeofclassactionlitigationiooks
differentaccording toone's vantage point; judges deciding cases are
likelytobeawareofdifferenttrendsandfeatures thangeneralnewspa-
perreadersand businesspersons. For instance, securities classactions
preoccupiedthebusinesscommunityin1995-1996—notsurprising since
Congresshadjustadoptedlegislationtoreininsecurities cases. How-
ever,securitiescasesfiguredmuchlessprominentlyinthegeneralpress
andinreportedjudicialopinions,accountingforaboutafifthofthecases
ineachduringthesameperiod Similarly, tortcasesaccountedforonly9
percentofreportedjudicialopinions, butfigured more prominently in
thegeneralandbusiness press, constituting 14 percent of classactions
reportedinthegeneralpressandalmost20percentofthecasesreported
by thebusiness press. Consumercases, however, received about equal
play;theycomprisedaquarterofeachofthethreedatabases.

Fromthedatabaseonjudicialdecisionsfor1995-1996, we estimatethat
nearly60percentofreportedclassactiondecisionsaroseinstatecourts,
implyingthatalargeshareofclassactionlitigation takes place there. 4
Although variety characterized the caseload in both federal and state
courts, when state and federal class action activity is examined sepa-
rately, important differences emerge. More consumer, citizens' rights,
andtortcasesappeartobefiledinstatecourts, whilefederalcourtshear

largersharesofsecurities,employment,andcivilrightscases (seeFigure
S.2).

Ouranalysesofthedatabasesalsohighlighttheimportanceofconsumer
cases broughtagainst corporations, particularly in state courts. These

4Ourestimatelakesintoaccountdifferencesinfederalandstatereparlingufjudicial
decisions.
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FigureS.1—SurveyingtheClassActionLandscape(1995-1996)

include cases alleging illegal fee calculations, fraudulent business

Particularlyinthe
practices,andfalseadvertising. Ourresearchsuggeststhatthenumber statecourts,
ofconsumercasesismuch larger than the numberof masstort cases CONSumMercases
andthattheproportionofconsumercasesinstatecourtsisconsiderab]_y outnumbermasstort
largerthantheproportioninfederalcourts. classactions.

Criticsclaimthatclassactionattorneys “shop” forjudgeswhoaremore
favorabletoclassactions,andfindthemmostoftenin statecourts,par-
ticularlyinthe Gulfregion. Wefoundevidenceofsuch patternsinour
1995-1996data:ConsumerclassactionsweremoreprevalentinAlabama

thanonewouldexpectonthebasisofpopulation, andLouisianaledin
thenumberandrateofmasstortclassactions.

SInalatersection,wedis-
cussthestrategicchoicesthatdrivefilingpatterns.

Sa concentration of mass torts in Louisiana may also reflect the concentration of
petrochemicalfactoriesthatmightstimulatetoxicexposurelitigationinthatstate.
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FigureS.2—DistributionofCasesAmongFederalandStateCourts
(reportedjudicialdecisions)

Atthetimeofourinterviews, classaction practiceswereinflux. Virtu-
allyallthose withwhomwetalkedfelt that they werelitigating at the
leadingedgeoftheciviljusticesystem. Asone practitionerputit: “The
groundisshiftingunderusaswespeak.” Whetherwhat we observed
wasashiftinalandscapethatwillsoonstabilize—consistent with his-
tory—orwhetherdamageclassactionlitigationisonagrowthtrajectory
cannotbedeterminedfromtheinformationwecollected.

CLASSACTIONDILEMMASARISEFROMTHE
INCENTIVESOFLAWYERS PARTIES,
ANDJUDGES

Privateclassactionsformoneydamages, particularly those lawsuitsin
which each class member claims a small loss but aggregate claimed
lossesarehuge, posemultipledilemmasforpublicpolicy. Manybelieve
thattheselawsuits serveimportant public purposes by supplementing
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theworkofgovemmentregulatorswhosebudgetsareusuallyquite[im—
itedandwhoaresubjecttopoliticalconstraints. Hence, thesearesome-
timescalled “privateattorneysgeneral " lawsuits. Consumeradvocates
arguethatwithoutthethreatofsuchlawsuits, businesseswouldbe free
toengageinillegal practices that significantly increase their profitsas
longasnooneindividualsufferedasubstantialloss. This notionofthe
purposeofdamageclassactionsissharply contested. Inourview, the
evidence regarding the historical intent of damage class actions is
ambiguous. But whatever the rulemakers may have intended, the
corporaterepresentativeswhomweinterviewedsaid thatthe burst of
new damage class action lawsuits has played a regulatory role by
causing them to review their financial and employment practices.
Likewise, some manufacturer representatives noted that heightened
concernsaboutpotentialclassactionsuitshavehadapositiveinfluence
onproductdesigndecisions.

Relyingonprivateattorneystobring litigation forregulatory enforce-
menthasimportantconsequences. When classaction lawsuitsare suc-
cessful theymayyieldenormousfeesforattorneysbecausefeesareusu-
allycalculatedasapercentageUfthetotaldollarspaidbydefendants.So,
attorneyshavesubstantialincentivestoseekoutopportunitiesfor[itiga—
tion,ratherthanwaitingforclientstocometothem.Overtheyears.class
actionspecialistshavedevelopedextensivemo nitoringstrategiestoim-
prove their ability to detect situations that seem to offer attractive
groundsforlitigation. Tospreadthecosts of monitoring, theylook for
opportunitiestolitigatemultipleclassactionlawsuitsallegingthesame
typeofharmbydifferentdefendantsorindifferentjurisdictions.Success
inprevioussuitsprovidesthewherewithalforinvestigatingthepotential
formore anddifferent types of suits—suitsthat test the boundaries of
existing law. Thus, the financial incentives that damage class actions
providetoprivateattorneystendtodrivethe frequencyandvariety of
classactionlitigationupwards.In ourinterviews,attorneystalkedcan-
didly about how these incentives operated in their practices and the
practices of those who litigated against them. The key public policy
question is whether the entrepreneurial behavior of privateattorneys
produceslitigationthatis,onbalance.sociallybeneficial.Whereaspublic
attorneysgeneralmaybereluctanttobring meritorioussuitsbecauseof
financial or political constraints, private attorneys general may be tao
willing to bring nonmeritorious suits if these suits produce generous
financialrewardsforthem.

Mostconsumerclassmembershaveonlyasmallfinancialstakeinthelit-
igation.And,becauseofthewaytheclassactionrulesarecommonlyap-
plied, theclassmembersmaynotevenlearnofthe litigationuntilitis
almostover.Evenrepresentativeplaintiffs(i.e.,thoseinwhosenamethe
suitisfiled) mayplaylittleroleinthelitigation. Asaresult, therearefew
ifany consumer class members who actively monitor the class action

Thepurposesof
damageclass
actionsaresharply
contested. Our
researchsuggests
thatsuchlawsuits
doplayaregulatory
enforcementrolein
theconsumerarena.

Thesubstantial
financialincentives
thatdamageclass
actionsprovideto
privateattorneys
tendtodrivethe
frequencyand
varietyoftlass
actionlitigation
upwards.

Thekeypolicy
questioniswhether
“privateattorneys
general "lawsuits
are,onbalance,
sociallybeneficial.

Classmemberstyp-
icallyplayasmall
roleinclassaction
litigation. Theirvir-
tualabsencemaylead
lawyerstoques-
tionablepractices.

\7-28



Plaintiffattorneys
canbemotivatedby
theprospectofsub-
stantialfeesforrel-
ativelylittleeffort.
Fortheirpart,de-
fendantsmaywant
tosettleearlyand
inexpensively.
Whentheseincen-
tivesintersect,the
settlementsreached
maysendinappro-
priatedeterrence
signals,waste
resources,and
encouragefuture
frivolouslitigation.

Thoughjudgeshave
specialresponsibili-
tiesforsupervising
classactionlitiga-
tion, theymaynot
havetheresources
orinclinationto
scrufinizesettle-
mentsforsell-
dealingand
collusionamong
attorneys.

attorney'sbehavior. Such “clientless” litigation holds within itselfthe
seedsforquestionable practices. The powerfulfinancialincentivesthat
drive plaintiffattorneys toassume therisk of litigation intersect with
powerfulinterestsonthedefensesideinsettlinglitigationasearlyandas
cheaply as possible, withtheleast publicity. These incentives can pro-
ducesettlementsthatarearrived at withoutadequate investigation of
factsandlawan dthatcreatelittlevalueforclassmembersorsociety . For
class counsel, therewardsare fees disproportionate to the effart they
actually invested in the case. For defendants, the rewards are a less-
expensivesettlementthantheymayhaveanticipated,giventhemeritsof
the case, and the ability to get back to businessrather than engagein
continuedlitigation.Forsociety, however, therearesubstantialcosts:lost
opportunitiesfordeterrence (ifclasscounselsettledtooquicklyandtoo
cheaply) wastedresources(ifdefendantssettledsimplytogetridofthe
lawsuitatanattractiveprice,ratherthanbecausethecasewasmeritori-
ous) .and—overthelongrun—increasingamountsoffrivolouslitigation
astheattractionofsuchlawsu'{tsbecomesapparenttoanever-increasing
numberofplaintifflawyers.

Recognizingthe potentialforconflictsofinterestinrepresentativelitiga-
tion.legalrulemakershaveassignediudgesspecialoversightresponsibilf
ities for class actionlitigation, including deciding class counsel’s fees,
andhavedevised other procedural safeguardsaswell. But procedural
rules, such as the requirements for notice, judicial approval of settle-
ments, andopportunities forclassmembersandotherstoobjecttoset-
t,lements.provideonlyaweakbulwarkagainstself—dealing.Noticesmay
obscuremorethantheyrevealtoclassmembers.Feesmaybesetformu-
laically withoutregard tothevalueactually produced bythelitigation.
Whetherclasssettlementsareactually collectedbyclassmembersorre-
turned to defendants, whether the awards are in the form of cash or
coupons, mayreceivelittlejudicialattention. Thosewhomightobjectto
thesettlementmaynotbegrantedsufficienttimeorinformationtomake
aneffectivecase.Individuals whodostepforwardtochallengealess-
than-optimalresolutionoralarger-than-appropriatefecawardmayhave
apriceatwhichtheywillagreetogoawayorjoinforceswiththesettling
attorneys.Judgeswhoseresourcesarelimited,whoareconstantlyurged
tocleartheirdockets,andwhoincreasingly believe that thejusticesys-
temisbetterservedbysettlementthanadjudicationmayfinditdifficult
toswitchgearsand turnacold eye toward deals that—froma public
policyperspective—maybebetterlefrundone.

Ourdatadonotprovideabasisforestimating the proportion oflitiga-
tioninwhich questionable practices obtain. Butbecause both plaintiff
classcounselanddefenseand corporate counselrelated experiencesto
uspertainingtosuchpractices,ofteninvividterms,andbecausethereis
documentary evidence of such practicesinsomecases, webelieve that
theyoccurfrequentlyenoughtodeservepolicymakers'attention.
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MASSTORTCLASSACTIONSINJECTADDITIONAL
INCENTIVES

Ratherthansolvingtheincentiveproblemsposedbyclientlessconsumer Themultiplicityof
classactions, mass torts bring an additional set of problems to class p‘arties.andhigh
actionpractice. Althoughmasstortplaintiffshavesignificantfinancialas ggi?f;?g;ﬁmf
wellasnonmonetarystakesintheirlitigation,theirroleistypicallylitt[e SRR arbate
largerthanthatofconsumerclassmembers,regardlessofwhetheraclass theincentive
iscertifiedorwhetherthe1itigation':spursuedinsomeothefaggregative problemsofclass
form. The history of mass torts—which we detail in our book—has actionpractice.
created a contentious bar comprising class action practi tioners,
individualpractitioners whotakeonlargenumbersofcases ofvarying
strength and pursue them aggregatively, and more-selective tort at-
torneys whorepresentindividualclients withstrong claims and large
damages. The multiplicity of lawyers with differentstrategicinterests
providesadditional opportunities for dealmaking, which may ormay
notbenefittheclass membersthemselves. The need tosatisfysomany
legalrepresentativestendstodriveupthetotaltransactioncostsofthe
litigation. The size of individual class members’ claims—tens or hun-
dredsofthousandsofdollars, ratherthan the modestamounts of con-
sumerclassactions—meansthatthefinancialstakes ofthelitigationare
enormous,measuredinhundredsofmillions,orbillions,ofdollars.De-
fendants’drivetofixtheirultimatefina ncialexposureleadsthemtoput
hugeamounts ofmoneyonthetableinordertosettleclasslitigation,an
investmentofresourcesthatservessociety sinterestsonlywhentheclass
members'injuriesare,infact,causedbythedefendants’ products.Plain-
tiffclassactionattorneysarehardputtorejectthelargessthatflowsfrom
feescalculatedasapercentage ofsuchenormoussums, evenwhenthe
deals that defendants offer are not necessarily the best that the class
counsel could obtain for injured class members if they were to invest
moreeffortandresourcesinthelitigation. Defendants'incentivestoset-
tlemasstortclassactionsevenwhenscientificevidence of causation s
weak,andclassactionattorneys'incentivestosettleforlessthanthein-
dividualclaimstakentogetherareworth,diminishthedeterrencevalue
ofproductlitigationandleadtobothover-andunderdeterrence.
Thetendencyofda mageclassactionstoexpandtheclaimantpopulation Inmasstortclass
alsohasspecialconsequencesformasstorts. Inconsumerclassactions,a actions,noticecam-
successfulnoticecampaignwillincreasethecostoflitigation fordefen- paignsthatattract
dantsifmoreclaimantscomeforward,butmayhavelittleimpactonthe lasgeaumberso
classmembersand
amountthatclassmemberscollect,since theindividualfinanciallosses settlementformulae
thatlead to such class actions are usually modest and the remedies mayresultinout-
commensuratelysmall. Butinmasstortlitigation, theexpansionofthe comesthatover-
claimantpopulationasaresultofclass certificationaffectsboth defen- compensatesome
dants and plaintiffs. Defendantswillprobably paymoretosettleaclass Zlﬁﬁfgﬁ‘;fﬁamg
action than they would absent the class certification, because more othars,

claimantscomeforwardinresponsetonoticesandthe mediaattention
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Weconductedex-
tensiveresearchon
tenrecentlyre-
solvedclassaction
suitstogaina
richerunderstand-
ingofclassaction
practices,costsand
benefits,andout-
comes. Thegroup
includedsixcon-
sumerclassactions,
twomassproduct
classactions,and
twomasspersonal
injurycases. The
remarkablevaria-
tionwefoundin
thesecasesprovided
insightintothe
publicpolicy
dilemmasposedby
damageclass
actions.

thatclassactionsoftenreceive and because some of those who secure
paymentmightnothavebeenabletowinindividuallawsuits.Individual
classmemberswhoseclaimshavemeritarelikelytoget lessthanifthey
suedindividuallybecausemasstortsettlementsareoften “capped”and
themoneywillhavetobesharedwithmanyotherclaimants,including
those with less serious or questionable injuries. Those class members
withthemostseriousinjuriesandstrongestlegalclaimsarelikelytolose
themost.

Allocatingdamagestomasstortclassmembers alsoraisesspecialques-
tions.Inconsumerclasses, iftheprimarygoalisregulatoryenforcement,
carefullymatchingdamagestolossesis notagreatconcern.Aslongas
defendantspayenoughtodeterbadbehavior,economictheoriststellus,
itdoesnotmatterhowtheirpaymentisdistributed.Buttheprimaryob-
Jjectiveoftortdamagesistomakethevictimwhole, meaningthatcom-
pensationshouldmatchloss{adjustedforfactorssuchasthestrengthof
thelegalclaim) Whenclassmembers'injuriesvaryinnatureandsever-
ity findingameansofallocatingdamages proportionaltolosswithout
expendinghuge amountsofmoneyonadministrationisatallchallenge.
Theneedtosavetransactioncostsdrivesattomeystowardsformu[aical—
locationschemes.Butresolutionsthatlackindividualizationchallengea
fundamentalreasonfordealingwithmassinjuriesthroughthetortliabil—
itysystem,ratherthanusingapublicadministrativeapproach.

HOWINCENTIVESSHAPEOUTCOMES

Todevelopabetterunderstandingofhow theseincentives playoutin
classactionlitigation,weselectedasmallnumberofclassactionlawsuits
forintensiveanalysis.Becausecriticsclaimthatdamageclassactionsare
simply vehiclesforentrepreneurialattorneystoobtainfees, weinvesti-
gatedthefactorsthatcontributedtotheinceptionandorganizationofthe
lawsuits and their underlying substantive allegations. Because critics
claimthatdamageclassactionsachievelittlein theway ofbenefitsfor
classmembersandsociety—whileimposing significantcostsondefen-
dants courts,andsociety—weexaminedtheoutcomesofthecasesinde-
tail. Andbecausecriticsandsupportersdebatewhethercurrentclassac-
tionrules,asimplemented byjudges, provide adequate protection for
classmembersandthepublicinterest, westudiednotices, fairnesshear-
ings judicialapprovalofsettlements,andfeeawards.

Becausepractitionershadtold usthatclassaction practiceisinflux, we
studiedrecentlyfiled classaction[aWSuitS,whichbestreﬂectcurrentprac-
tices. Becausesomuchofthecontroversy overdamageclassactionsfo-
cusesonallegedshortcomingsintheirresolution, westudiedcasesthat
were certified and resolved asclassactions. Thismeansthatourresearch
didnottellusanythingaboutanimportantsegmentofthe classaction
universe:lawsuitsthatarefiledand  notcertified. Whathappenstothose
casesremainsaquestionforfurtherresearch. Qurinterestinoutcomes
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alsomeantthatweneededtostudysubstantially terminatedcases. Had
litigationstillbeenunderway, wewould not havebeenable toanswer
questions aboutbenefitsand costs. Finally, we decided tostudy cases
thathad notbeenthesubjectofwidespreadcontroversy.ltisthrough
largenumbersof mundane cases, ratherthanthroughafew notarious
lawsuits, wereasoned, that class actions bring aboutbroad socialand
economiceffects.

Becauseofresourceconstraints, wecould conductonlytencasestudies.
Wefocusedontwotypesofcases:consumerclassactions becausethey
weresonumerousandsuchasource of contentionand mass tortclass
actionsbecauseofthecentralroletheyhave playedinthe controversy
overclassactionsduringthe1990s.Ultimately, westudiedsixconsumer
classactions, twomass productdamage cases, and two mass personal
injurycases.TableS.1liststhecasesandtheirsubjects.Fiveweresettled
infederalcourt,andtheotherhalfwassettledinstatecourt, SFourofthe
fivefederalcases were nationwideclassactions, as was onestate case;
oneofthefederalcasesandtwoofthestatecases werestatewideclass
actions; theremaining cases wereregional and were broughtinstate
court.Insixofthetencaseseitherthe settlinglawyersorotherlawyers
fi[edsimilarclassaction!awsuitsinotherjurisdictions.AtthetimeWese—
lected thesecases.wedidnotknowtheiroutcomesotherthanthatthey
hadreportedlyreachedresolution. Ourbook details the facts thatgave
risetothesecases, theircourseoflitigation,andtheiroutcomes.

Althoughourcasestudy investigation was limited to tenlawsuits, we
foundarichvariety of factsandlaw, practicesand outcomes. The case
studiesprovidedaconcretebasisforconsideringtheclaimsthatarecen—
traltothecontroversyoverdamageclassactions:thattheselawsuitsare
solelythecreaturesofclassaction attorneys'entrepreneurialincentives:
thatnonmeritorious class actions are easily identified—and that most
suitsfitinthatcategory;thatthebenefitsofclassactionsaccrueprimarily
tothelawyerswhobringthem;thattransactioncostsfaroutweighbene‘
fitstothe class;and thatexistingrulesare notadequate toinsurethat
classactionsservetheir publicgoals. Byarrayingthefactsoftheclass
actionsthatwestudiedclosely alongside theclaimsofcritics, we were
betterable understand the public policy dilemmas posed by damage

classactions.

ClassActionsAreComplexSocialDramas Classactionsarise
indiversecircum-

Theimageofclassactionlawyersas " bountyhunters” pervadesthede- stances.But

bateoverdamageclassactions. Withoutgreedylawyerstosearchthem P*’ﬁff”“ffaftf”’”‘?)/s

out,theargument goes, few, ifany, suchlawsuitswould everbe filed. drivethelitigation.

6B;.recai_lseofcuntroversym«'erwlr'letherclassactionsaretriabie‘Wewouldhavelil-cedlo
studysomecasesthatweretried;however, itturnedoutthatallofthecasesweidentified
ascandidatesforstudy—likemostcivilcasesand mostclassactions—neverreachedtrial,
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TableS.1
PROFILEOFCLASSACTIONCASESTUDIES

ShortCaseTitle

(Court)
Subject Jurisdiction,FilingYear Scope

ConsumerClassActions

Roberts v. Bausch and
Lomb

Pinney v. Great Western
Bank

Graham v. Security Pacific
Housing Services, Inc.

Selnick v. Sacramento
Cable

Contactlenspricing (Federal)NorthernDistrictof Nationwide
Alabama, 1994

Brokerageproductsales (Federal)CentralDistrictof Statewide
California, 1995

Collateralprotectioninsurance (Federal)SouthernDistrict Nationwide

charges ofMississippi, 1996

CableTVlatecharges (State)SacramentoCounty,

California, 1994

Metropolitanarea
subscribers

Inman v. Heilig-Meyers Creditlifeinsurancepremium (State)FayetteCounty, Statewide
charges Alabama, 1994
Martinez v. Allstate Automobileinsurancepremium (State)ZavalaCounty, Statewide
Insurance; Sendejo v. charges Texas, 1995
Farmers Insurance
MassTortClassActions
in re Factor VIl or IX Bload Personalinjury,productdefect, (Federal)NorthernDistrict Nationwide
Products bloodproducts oflllincis, 1996
Atkins v. Harcros Personalinjuryandproperty (State)OrleansParish, Currentandformer

In re Louisiana-Pacific
Siding Litigation
Cox et al. v. Shell et al.

damage,toxicexposure,
chemicalfactory

Louisiana,1989

Propertydamage,productdefect, (Federal)DistrictofOregon, Nationwide
manufacturedwoodsiding 1995
Propertydamage,productdefect, (State)ObionCounty, Nationwide

polybutylenepipes Tennessee, 1995

neighborhoodresidents

Ourcasestudiestellamoretexturedtale of how damageclassactions
ariseandobtaincertification.

Inthetencasestudylawsuits.classactionattorneysplayedmyriadroles.

Someclassactionsaroseafterextensiveindividuailitigationoreffortsto
resolveconsumercomplaintsoutsidethecourts;otherswerethefirstand
only formoflitigationresulting froma perceived problem. Sometimes
classactionattorneys uncovered an allegedly illegal practice on their

own,sometimesangry consumers (or theirattorneys) contacted them.

Sometimesthelawyers firstfoundoutaboutapotentialcasefromregu-

latorsorthemedia.Sometimestheyjumpedontoalitigationbandwagon
thathad been constructed by other class action attorneys. When they
camelatertotheprocess, classactionattorneyssometimes broughtre-
sources andexpertisethathelpedconcludethecasesuccessfullyforthe
class,butsometimestheyseeminglyappearedsimplytoclaimashareof
thespoils.

Defendants’ responses to the classactions varied from case to case. In
seven of the cases, they opposed class litigation vigorously, notonly
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seekingtohavethecasedismissedonsubstantivelegalgroundsbutalso
contestingcertification sometimesallthewayuptothehighestappellate
courts.Oncetheylosttheinitialbattle (s) overcertification, however, de-
fendantsjoinedwithpiaintiffattorneysinpursuingcertificationofaset—
tlementclass.Intheremainingthree cases, fromthe momentoffiling,
defendantsseemedaboutaseagerasplaintiffattorneystosettletheliti-
gationagainstthemby meansofaclassaction, which followed either
extensiveindividuallitigation,orpreviouslyfiledclassactions,orboth,
Oncedefendantsdecidedtosupportclass actiontreatmentofthelitiga-
tionagainstthem,they (notsurprisingly)favoredasbroadadefinitionof
theclassaspossible.Somedefendantsalsosoughttobindclassmembers
definitivelybyseekingcertificationofnon-opt-outclassesorsubclasses.

Criticscharge thatclass action attorneys file lawsuitsin certain courts
simply because they believe thatjudges there are most likely to grant
certification. As withmany other aspects of damage class actions, the
dynamicsofcasefilingaremorecomplicatedthanthiscritiquesuggests.

Forumchoiceisanimportantstrategicdecisioninallcivillawsuits. But
classactionattorneysoftenhavegreaterlatitudeintheirchoiceofforum
orvenuethantheircounterpartsintraditionallitigation. Undersomecir-
cumstances, anattorney filing a statewide class action can file in any
countyofastateandanattorneyfilinganationwideclassactioncanfile
invirtuallyanystateinthecou ntry,andperhapsanycountyinthatstate
aswell.Inaddition,classactionattorneysoftencanfileduplicativesuits
andpursuethemsimultaneously. Theseare powerfultools forshaping
litigation, providingopportunitiesnotonlytoseekoutfavorablelawand
positivelydisposeddecisionmakers,butalsotomaintain (orwrest)con-
troloverhigh—stakeslitigationfromotherc]assactionlawyers.

Asaresultofcompetitionamongclassactionattorneys,defendants may
find themselveslitigating inmultiplejurisdictionsand venues concur-
rently, whichdrivestransactioncostsupward. Butdefendantsthen may
also choose among competing lawyers—and among jurisdictions,
venues,andjudges—bydecidingtonegotiatewithonesetofclassaction
altorneysratherthananother.

Theavailability ofmultipleforadilutesjudicialcontroloverclassaction
certificationandsettlement, asattorneysand partieswhoare unhappy
withthe outcomeinonejurisdiction move on to seek more favorable
outcomesinanother.Broadforumchoiceenablesbothplaintiffclassac-
tionattorneysanddefendantstoseekbetterdealsforthemselves, which
mayormaynotbeinthebestinterestsofclassmembersorthepublic.

TheMeritsAreintheEyesoftheBeholders

Acentralthemeofthetestimonybeforethe CivilRules AdvisoryCom-
mitteein1996-1997wasthenotionthatalargefractionofsuchlawsuits
“justain’tworthit” becausethealleged damagestoclassmembersare

Defendantsmay
energeticallyfight
classcertification,
butsometimessee
classwide
settlementas
advantageous.

Forumchoiceal-
lowsplaintiffclass
actionattorneysto
wrestcontrolover
litigationfromcom-
petingattorneys
andallowsdefend-
antstoseekout
plaintiffattorneys
whoareattractive
Settlementpartners.

Broadforumchoice
weakensjudicial
controloverclass
actionlitigation.
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Argumentsabout
themeritsof
damageclass
actionsoften
confoundthemerits
oftheunderlying
claimswiththe
meritsofthe
settlementsthatare
negotiated.

Observersoften
disagreeaboutthe
meritsofparticular
classactions.

Inthelawsuitswe
examined,class
members 'estimated
lossesranged
widely. Though
theyweregenerally
toomodesttohave
supportedindivid-
uallegalrepre-
sentationona
contingency-fee
basis, theyoften
numberedinthe
hundredsor
thousandsof
dollars.

“trivial,” “technical,” orjust plain make-believe. In the policy debate,
questionsaboutlawsuits'merits—which pertaintothe factsand law—
areoftenconfusedwithcriticismoftheiroutcomes—whichareaproduct
oftheincentivestructurethatwereviewedabove,aswellasofthe mer-
its.Inourcasestudies, welookedattheclaimsthemselvesandthealle-
gationsthatpartiesmadeaboutpracticesandproductstoassesstheseri-
ousnessoftheclaimsun derlyingtheclassactions,ratherthanattheway
theclaimsweresettled.Wecouldnotfullyevaluatethevalidityofevery
assertion or counter-assertion by the parties, but we did examine the
materialsincourtrecords, discusstheclaimsandevidencewiththeliti-
gatorsand,insomecases‘talkalsowithconsumeradvocatesandregula—
torsaboutplaintiffs'chargesanddefendants’counter-assertions.

Althoughmanyoftheseclassaction1awsuitswerevigorouslycontested,
atthetimeofsettlementconsiderableuncertaintyremainedaboutthede—
fendants’ culpability and plaintiff class members’ damages. To us, it
seemsunclearwhich,ifany,ofthetenclassactions " justweren’tworth
it"—andwhichwere, Viewed fromone perspective, theclaimsappear
meritorious and the behavior of the defendant blamewaorthy; viewed
fromanother,theclaims appeartrivialoreventrumpedup,andthede-
fendant’'sbehaviorseemsproper. The complexity of the stories behind
theselawsuitsandtheambiguity of the facts underlyingthem provide
partial explanations of why reaching a consensus over what sorts of
damageclassactionsshouldbeentertainedbythecourtsissodifficult.

Amongthetenclassactions, theestimatedlossestoindividualsvaried
enormously. Among consumer suits, the estimated individual dollar
lossesrangedfroman averageof$3.83toanaverageof$4550:infiveof
thesixcasestheaveragewasprobably 7lessthan$ 1000(seeTableS.2).It
ishighly unlikely thatanyindividual claimingsuchlosseswould find
legalrepresentation withoutincurringsignificant personalexpense. By
comparisonwiththeconsumercases, theindividuallossesestimatedin
themasstortclassactionsvariedmoreincharacterandquantity,rangin g
fromlessthan$5000todeath.Inthelattercase, hadplaintiffattorneys
been confident that they could prevailon liability, individuals would
have been able to secure legal representation on a contingency-fee
basis.Incasesliketheotherthreemasstortclassactiens,wheredamages
wererelatively modest, securing individual legalrepresentation ona
contingency-feebasiswouldhavebeenmoreproblematicunlessplaintiff
attorneyswerepreparedtopursueindividualclaimsinamassbutnon-
classlitigation.

Thedefendants'practicesthatledtotheconsumerclass actionsranged

from modest alleged overcharges on individual transactions to sales
practicesthatwereallegedly calculatedtodeceive. Dependingonhow
onetellsthestoryofwhatdefendantsdid,theyappearmoreorlesscul-

T’Informai'.icmcm]0:sseswasnotavailableiz’lallca\ses,
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TableS.2

CLAIMSUNDERLYINGTHETENCLASSACTIONS

Natureof
AllegedHarm?

Regulators'Assessment
ofWhetherPractice
ViolatedtheLaw

EstimatedLoss
tolndividualClass
Members®

EstimatedAllegedGain
toDefendants ©

ConsumerClassActions

Roberts v. Bausch
& Lomb

Pinney v. Great
Western Bank

Graham v. Security
Pacific Housing
Services, Inc.

Selnick v. Sacra-
menfto Cable

inman v. Heilig-
Meyers

Martinez v.
Allstate/Sendejo
v. Farmers

Labeledsame
productdifferently
andsoldatdifferent
prices.

Encouraged
depositorstoconvert
savingstoriskier
investmentswhile
implyingFDIC
insurance.
Purchasedmore
coveragethan
necessaryforloan-
holders,increasing
premium.
Chargedexcessive
latefees.

Soldmorecoverage
thanneeded.

Overchargedfor
policies.

FDAheldthatlabelingcomplied
withregulations;stateattorneys
generalheldpracticeunlawful.

SECreportedlyconducted
investigation;nopublicrecord
available.

Noregulatoryaction.

Cablecommissioninvestigation
ledtochangeinpolicy.

Insuranceandbankingdept staff
saidpracticewasincompliance;
statesupremecourtheldpractice
contravened"plainmeaning”of
statute.

Insurancecommissionsaid
currentregulationswere
ambiguous;refusedtotakeaction
butissuedorderrequiringsingle
roundinginfuture.

Atretailprice,loss
rangedfrom§7to$62
perpair;overtheperiod
coveredbysuit
approximately$210-
$310perlenswearer.

Approx.$4550per
eligibleclaimant.

Representativeplaintiffs

claimeddamageranging
fromseveralhundred
dollarstonearly$1000.

$5perlatepayment;
couldhavetotaled$250
ifallpaymentswerelate

$3.830naverage.

$3peryearonaverage,
withamaximumof$14;
couldhavetotaled$30
onaverageoverten
years,oramaximumof
$140.

Estimatedat$33.5million
byplaintiffattorneysand
defendant,basedon
wholesalepricedifferences.

Notestimatedinlawsuit;
GreatWesternreportedly
drew$2 Bbillionintothe
mutualfunds.

Notestimated.Plaintiff
attorneysallegedthat
insurancechargeswereten
timesmarketrate.

$5million.

Notestimatedin
settlement, butprobably
lessthan$1million.

Estimatesrangedfrom$18
million{defendants')to$46
million(plaintiffs'); parties
compromisedon$42
million.

MassTortClassActions

In re Factor Vil or
IX Blood Products

Alkins v. Harcros
In re Louisiana-

Pacific Siding
Litigation

Cox et al. v. Shell
et al.

SoldHIV-
contaminated
products.
Chemicalfactory
contaminated
propertyaroundsite.
Productdeteriorated,
requiringreplace-
ment.

Productdeteriorated,
requiringreplacement
andpropertyrepairs.

Nodisputethatbloodproducts
wereHIVcontaminated.

La.Dept.ofEnvironmentalQuality
requiredremediation,

Defendantsettledattorney
generalcomplaintsinOregonand
Washingtonbypayingpenalties
andrevisingadvertisingandwar-
rantypractices.
FederalTradeCommission
reportedlyconductedinvestigation.
Nopublicrecordofoutcome.

Attimeofsuit, HIV
infeclionwasviewedas
invariablyfatal.
llinessesdueto
exposure, diminished
propertyvalue,andfear.
$4367perstructure. ©

Coststoreplumb:$1200
permobilehome;$3700
persinglehome. 9

Noallegationsre
defendants'gain.

Noallegationsre
defendants'gain.

Noallegationsre
defendants'gain.

Noallegationre
defendants'gain.

aBa.sedonplainh‘f'fs'complaints.DefendanisnewzeradmittecIIiabiIilyinanyoﬂhesecases.

bAlleged\oss,esandgainswerethesubjeclof’mntenlicmsIitigatin:m.Ther'\umbersinthistableindic;alf:theg;ueﬁeraImaglnitudr.aoﬂosses
andgainsallegedbythepartiesinsettiementnegotiationsandarepresentedto
stake.Inthe credit life insurance case.individua!Iosseswerenotestimatedontherecord;weeslimatedtheaveragealIegedovercharge
basedonpublicreportsofc\asssizeandthetoia!valuecfai\prem‘\umspaid‘Inmostoflhemasslortcases,piaJ ntiffs'cla
injuryorpropertydamageweredisputed bydefendants.Forbasesofpart]es'estimales‘seecasestudiesandAppendiinnlhebook.
CAveragevalueofclaimspaidin1997.

providesomegeneralsenseoftheeconomicvaluesat

umeragewal*.ieofc\ai rnspaidthrouthune1998byadministraliveclaimsfaci\\‘tyestablishedbyseft\ement

imsofpersonal
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Defendants’
culpabilityfor
allegedharmswas
sharplycontested
andremainsun-
resolvedsincenone
ofthecaseswe
examined—asis
typicalwithclass
actions—wentto
trial.

Theoutcomesofthe
caseswestudied

varieddramatically,

challengingthe
assertionthatall
classaction
lawsuitsresultin
penniesforclass
membersandhuge
profitsfor
attorneys.

Thewaythese
outcomeswere
reachedchallenges
theassertionthat
classactionsare
instrumentsfor
publicgood,rather
thanprivategain.

pable. Whetherdefendants' practicesviolatedapplicablestatutes, regu-
lations, and case law was the most contentious issue in the consumer
classactionswestudied, onethatwasneverfullyresolvedbecausenone
ofthesecaseswenttotrial.

Threeofthe masstortclassactionsalleged manufacturing defectsand
thefourthconcerneddisposaloftoxicfactorywasteproducts. Inthreeof
thefourcases, defendantsdid notcontest plaintiffs’ assertionsthat the
productsinvolvedweredefective,althoughdefendantsdidcontesttheir
liability forthesedefects. Thebattlesoverscientificevidence thathave
characterizedmanyhigh-profilemasstortclassactions—and thatgoto
theheartofthequestionoftheirmerit—werelargelyabsent fromthese
cases.

TheBenefitsandCostsAreDifficulttoAssess

Thenotionthatclassactionattorneysaretheprimebeneficiariesofdam-
ageclassactionsiswidespread. Talesaboundoflawsuitsinwhichclass
membersreceive checksforafewdollars—orevenafewcents—while
lawyers reap millions in fees. The “aroma of gross profiteering” that
many perceiverisingfromdamageclassactionstroubleseventhosewho
supportcontinuanceofdamageclassactionsandfuelsthecontroversy
overthem.

Amongthedamageclassactionswestudied,wefoundenormousvariety
intheamountsofmoneythatclassmembersreceivedandinthesuits’
nonmonetary consequences. Classactionattorneysreceived substantial
feesinallofthesuits, butboththeamountoftheirfeesandtheirshareof
themonetaryfundscreatedasaresultofthesettlementsvarieddramati-
cally.

Thewiderange of outcomesthat we foundin the lawsuits contradicts
the view that damage class actions invariably produce little for class
members,andthatclassactionattorneysroutinelygarnerthelion'sshare
ofsettlements.Butwhatwelearnedabouttheprocess ofreachingthese
outcomessuggeststhatclasscounselweresometimessimplyinterested
infindingasettlementprice thatthedefendantswouldagreeto—rather
thaninfindingoutwhatclass membershadlost,whatdefendantshad
gained and howlikely it was that defendants would actually be held
liable if the suit were to go to trial, and negotiating a fair settlement
basedontheanswerstothesequestions.Suchinstancesunderminethe
social utility of class actions, which depends on how effectively the
lawsuitscompensateinjuredconsumersandﬁmanywouldargue—deter
wrongfulpractices.Moreover,amongtheclassactionswestudied,some
settlementsappearedatfirstreadingtoprovidemoreforclassmembers
andconsumersthantheyactuallydid,andclassactionattorneys' finan-
cialrewardssometimes werebasedonthesettlements' apparentvalue
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ratherthanontherealoutcomesofthecases.Suchoutcomescontribute
to public cynicism about the actual goals ofdamage class actions as

comparedtotheaspirationsarticulated forthemby class action advo-
cates.

I.NegotiatedCompensationAmountsVariedDrama tically

Inoneofthetenclassactions,nopublicrecordexistsofthetotalamount
thedefendanthadagreedtopayclass members, althoughtherewasa
recordoftheattorney feeaward.Inthe nineremainingcases, the total
compensationdefendantsofferedclassmembersrangedfromjustunder
$1milliontomorethan$800million.Oneofthesecasesincludedasub-
stantial coupon component; depending on how one valued these
coupons, thesettlementwasworthcloseto$70millionorjustabout$35
million(seeTableS.3).

TableS.3

TOTALCOMPENSATIONOFFEREDANDCOLLECTEDBYCLASS
MEMBERS,ANDAVERAGECASHPAYMENTS

TotalAmount
Defendants TotalAmount
AgreedtoPayin Collectedby
Compensation ClassMembers  AverageCash
(M) (3M) Payment

ConsumerClassActions

Roberts v. Bausch & Lomb $33.500plus $9.175,plus Unknown

$33.500in $9.175in

coupons coupons?
Pinney v. Great Western Bank $11.232 $11.232 $1478.89
Graham v. Security Pacific Housing $7.868 $7.868¢ $130.71
Services, Inc.
Selnick v. Sacramento Cable $0.929 $0.271¢ $35.58
Inman v. Heilig-Meyers Unknown $0.272P $45.79b
Mariinez v. Allstate/Sendejo v. $25.235 $8.914 $5.75
Farmers -

MassTortActions

In re Factor Vil or IX Blood Products ~ $650.000 $620.000¢ $100,000
Atkins v. Harcros $25.175 $25.175 $6404.22
In re Louisiana-Pacific Siding $470.054 $470.054¢ $4367.279
Litigation
Cox et al. v. Shell et al. $838.000 $838.000° $1433.294

4Usesmidpointofrangeestimatedfro mfinancialreportsandotherpublicdocuments.
b|nforrn'.j\tionnotfrompublic:records.

®Projected.

9ToJune1998.

eAllunc:laimedcompensat‘ronwasawardedmar'u)nprofitorganizaticm.
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When reviewing class action settlements, judges must consider their
“adequacy"and“fairness." Comparingaproposedsettlementamountto
theestimatedtotalclasslossesprovidesonebasisforsuchanassessment.
However, insixoftheclassactions westudied, the attorneysneverof-
feredapublicestimateofthetotalamountoftheselosses.

Z.InSomeCases,ActuaiCompensaU’on WasaLotLessThanthe
AmountNegotiated

Inthreecases,alloralmostallofthe moneysetasideforcompensation
alreadyhasbeenclaimedby classmembers:inthree others,apparently
alloralmostal]ofthefundscommittedbythedefendantsforclasscomf
pensation willultimately be claimed. Butinanother three cases, class
membersclaimedone-thirdorlessofthe fundssetaside forcom pensa-
tion.Inafourthcase,althoughthetotalcompensationmadeavailab[eto
thec[asswasnotreportedtothecourt,webelievethatlessthanhalfwas
Claimed.gInthreeof‘[hesefourcasestheremainingmoneywasreturned
tothedefendants;inafourthitwasawardedtoanonprofitorganization.

Thetotalamount of compensation dollars collected or projected tobe

collectedby classmembersin the cases we studied rangedfromabout

$270,000to about $840 million. Average payments toindividual class
membersranged from about $6 to $1500 in consumersuits, and from

about$6400to$100,000inmasstortsuits (seeTableS.3).

3.ConsumerLitigationWasAssociatedwith ChangesinPractice—but
SomeChangesMayHaveHadO therExplanations

Inallsixconsumercases, the litigation wasassociated with changesin
thedefendants’business practices. Infourofthesix casestheevidence
strongly suggeststhat thelitigation directlyorindirectly producedthe
changesinpractice.Inthetwo otherlawsuits, theevidence of whether
theinstantclassactionledtothechangeismoreambiguous.Threeofthe
consumercasesalsoled tochangesinstate consumerlaw. althoughin
onecasetherevisionwasarguabl_ypro-business.Inthreeofthemasstort
caseswestudied, the class litigation followed removal of the product
fromthe marketorchangein the product;inthefourth, the manufac-
turerchangedthe product (whichis stillmarketed) afterstateattorneys
generalinvestigationsandlitigationcommenced.

4.ClassCounsel’sFees WereaModestShareoftheNegotiated
Settlements

Awards to class action attorneys for fees and expenses ranged from
about halfa million dollars to $75 million.9 Under law judges award

E’Ourcalculati(:un.i.-sbasedoneslimatesfmmpuh]icfinancialdata.

9WecuuldnolobtaindataonhDwmuchdefenseattorneyseamedfromtheselawsuils
becausethesefeeswerenotamatterofpublicrecordandmostdefendantswereunwilling
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classcounselfees, calculatedeither by taking a percentageofthetotal
monetary value of the settlement, or by adding hours, assigning an
hourlyrate (sometimesadjustedbyafactorto reflectthequalityofthe
work),andaddinginexpenses. Generally, the totalmonetary value of
thesettlementisdefined asincluding monies madeavailable for com-
pensationtoclassmembers,paymentstootherbeneficiaries,classcoun-
sel'sfeesandex penses,andallofthecostsrequiredtoadministertheset-
tlement, including those for notice. In all of our case studies, judges
apparentlyusedthepercentage-of-fund (POF) method.Intheninecases
forwhichweknowboththetotalamountofthe negotiatedsettlement
andthetotalamountawardedorsetasideforclasscounsel,classcounsel
fee-and-expenseawardsrangedfrom5percenttoabout5 Opercentofthe
totalsettlementvalue.Ineightofthenine cases, class counselreceived
one-thirdorlessofthetotalsettlementvalue!? (seeFigureS.3).

J.InSomeCases,ClassCounselGotaLargerShareoftheActual
DollarsPaidOutThanIndicatedbytheNegotiatedSettlement

Aswehaveseen, classmembersdonot alwayscomeforwardtoclaim
the fullamount defendants make available for compensation. Class
counselreceivedone-thirdorlessoftheactualsettlementvalueinsixof
thetencases;!!intheremainingfourcases, classcounsel’sshareofthe
actual settlement value was about one-half. In three of the mass tort
cases,classcounselwereawardedlessthan l0percentoftheactualset-
tlementvalue, but the absolute dollar amount of fees was very large,
becausethesesettlementswerehuge(seeFigureS.S)

6.InaFewCases,ClassCounselGotMoreThantheTo talCollected
byClassMembers

Criticsoftenuseyetathirdbenchmarktoassessplaintiffclassactionat—
torney fees: the amount the attorneys are awarded compared tothe
amountclassmembersreceive. Becauseclasscounselare paidforwhat
theyaccomplishfortheclassasawhole, theirfeeawardswillalmostcer-
tainly be greaterthanany individual class member'saward, evenina
masstortclassactionwhereclassmemberssometimesreceivesubstan-
tialsettlements. Butin three of the cases we studied, class counsel re-
ceivedmorethanclassmembersreceivedaltogether(seeTableS.tl) ;

tosharetheinformationwithus.Inthethreecasesinwhichdefendantssharedinformation
ontheiroutside-attorney charges, thoseamounts were one-fifth, two-fifths, andequalto
theamountafclasscnunsel'sf‘eesandexpenses.respec{ively.

1011 the tenth case, the judge apparently was not provided with any means for
comparingthefeerequestwiththisbenchmark.becauselherewasnopublicestimateofthe
aggregatecommonbenefit.

1 Although wedonotknow thetotal negotiated settlement valueinonecase, the
defendantshared informationwithusonitsactual value. Hence, wecan computethese
sharesforalltencases.
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(cashand
coupons) (cashonly)

¥ »
Bausch&Lomb s 1~~74 (Est)

GreatWestern _

Negotiated
SecurityPacific settlementvalue

Actual
settlementvalue

SacramentoCable

Heilig-Meyers?

Allstate/Farmers

c
BloodProducts — (projected)

Harcros

Louisiana-Pacific — (projected)

FEPipes — (projected)

0 10 20 30 40 50 60 70 80 90
Percentawardedtoclasscounsel

@ Defendant'scostsofadministration, notice, andothersettiement-related
expensesareunknown.

b Negotiatedsettlementvaluenotavailable.
¢ Assumes$36.5millionavailableforclasscounselfees+costs.

FigureS.3—C1assCounse1FeesandExpensesasaPercentageof
NegotiatedandActualSettlementValue

7.TotalTransactionCostsAreUnknown

Classactionsarecostly. Weestimatethattotalcostsinthetencases, ex-
cludingdefendants’ownlegalexpenses,rangedfromabout$ 1 millionto
over$1billion. Eightofthe casescostmore than $10 million: fourcost
morethan$50million;threecostmorethanhalfabilliondollars.

Transactioncostsinclassactionlawsuitsinclude not onlyfeesandex-
pensesfortheplaintiffclassactionattorneysand defenseattorneys,but
alsothecostsofnoticeandsettlementadministration,whichcanbesuh-
stantial. Because mostdefendants declined toshare data on theirown
legalexpenses, we could not calculate a transaction cost ratio that ac-
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TableS.4
TOTALAWARDEDTOCLASSCOUNSEL,COMPAREDWITHTOTAL
PAIDTOCLASS
ClassCounsel TotalCashPay-
AwardforFees& menttoClass
Expenses($M) Members($M)
ConsumerClassActions
Roberts v. Bausch & Lomb $8.500 $9.1750
Pinney v. Great Western Bank $5.223 $11.232
Graham v. Security Pacific Housing Services, Inc. $1.920 $7.583
Selnick v. Sacramento Cable $0.511 $0.271
Inman v. Heilig-Meyers $0.580 $0.272°¢
Martinez v. Alistate/Sendejo v. Farmers $11.288 $8.914
MassTortClassActions
In re Factor Vil or 1X Blood Products $36.5002 $620.000%
Atkins v. Harcros $24.900 $25.175
In re Louisiana-Pacific Siding Litigation $25.200 $470.0542
Cox et al. v. Shell et al. $75.000 $838.0007
2Projected.

bEs.timatedfromfinancEalreportsand otherpublicdocuments.
“Informationnotfrompublicrecords.

countedforalldollarsspentontheselawsuits. 12 Asashareofthetotal
bil]excludingdefendants’legalfeesandexpensesbutincludingplaintiff
attorneys’feesandexpensesand administrativecosts, transactioncosts
werelowestinthreeofthefourmasstortclassactions,andhighestinthe
consumerclassactions (seeFigureS.4). Butbecausemasstortcasesare
likely toimpose large defense costs, these differences may beillusory.
Becausetheyexclude defendants’ legal costs forallten cases, the per-

centagesshowninFigureS.4representthelowerboundontransaction
costratios.

JUDGES’ACTIONSDETERMINETHECOST-BENEFIT

Whenjudgesfully

RATIO exercisetheirover-
) ; , ) sightresponsibili-

AssessmgwhetherthebenefltsofRu1823damageclassactlonsoutwmgh ties, thequalityof
theircosts—evenin tenlawsuits—turnsouttobeenormously difficult. classactionsettle-
Whetherthecorporatebehaviorsthatconsumerclassactions soughtto mentsandthesocial
changewereworthchanging, whetherthedollars thatplaintiffclassac- b'E?€ﬁ§30ffhe
tionattorneyssoughttoobtainforconsumerclassmemberswereworth litigationare

improved.

recouping, and whether the changes in corporate behavior that were
achieved and theamounts of compensation consumers collected were
significantare, toaconsiderable extent, matters ofjudgment. Whether

12Inthree cases, we doknow outsidedefenseattorneys’ charges. Including those
expensesincreasesthetransactionc(}stratiobyjust1Dpercent‘monecase.byaboutone-
thirdinthesecond,andby85percentinthethird.
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NOTES: Transactioncostsincludepaymentstoplaintiffs’attorneysandcosts
ofadministration,notice,andotherexpenditures.

*Defendants’costsofadministration, notice, andothersettlement-
relatedexpensesareunknown.

F igureS.4—Pr0p0rtionoftheSettlement,ExcludingDefendants'OwnLegal
FeesandExpenses,AttributabletoTransactionCosts

the damages claimed by mass tort class members were legitimate,
whetherdefendantsshouldhavebeenheldresponsible forthese dam-
ages,andwhether plaintiffs were betterserved by classlitigation than

theywouldhavebeenbyindividuallitigationarealsomatters ofjudg-
ment.

Howeveroneassessesthebottomline, theevidencefromourcasestud-
iessuggestsstrongly thatwhatjudgesdoisthekey todeterminingthe

benefit-costratio. Intheclassactionswestudied, wefoundconsiderable
variationinwhatjudgesrequiredofattorneysandparties. Fromasoci-
etal perspective, the balance of benefits and costs was more salutary

whenjudges:
* requiredclearanddetailednotices

closelyscrutinized the details of settlementsincluding distribution
strategies

invitedtheparticipationoflegitimateobjectorsandintervenors

tookresponsibilityfordeterminingattorneyfees,ratherthansimply
rubber-stampingpreviouslynegotiatedagreements

determined fees in relation to the actual benefits created by the
lawsuit
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* requiredongoingreporting ofthe actual distribution of settlement

benefits.

Howjudgesexercisetheirresponsibilitiesnotonly determinesthe out-
comesoftheclassactions thatcomebefore them, but moreimportant,
alsodeterminestheshapeofclassactionstocome. Lawyersandparties
learnfromjudges’actionswhattypesofclaimsmaybecertifiedasclass
actions, what types of settlements will pass muster, and what the re-
wardsofbringingclassactionswillbe.

FINDINGCOMMONGROUNDBYFOCUSINGON
PRACTICE

Damageclassactions poseadilemmaforpublicpolicy becauseoftheir
capacitytodobothgoodandillforsociety. Thecentralissueforpolicy-
makersishowtorespondtothisdilemma.

Thosewhobelievethatthesocialcostsofdamageclassactionsoutweigh
their social benefits think that the best course of action would be ta
abandonthenotionofusingprivatecollectivelitigationtoobtainmone-
tarydamagesinconsumerandmasstortcases,Weshouldrely,saythese
critics,onadministrative agenciesand publicattorneys general to en-
forceregulations, and onindividuallitigation to secure financial com-
pensationforindividuals'financiallosses.

Thosewhobelieve thatthesocialbenefitsof damage classactions out-
weightheircostssaythatprohibitingprivatecollectivelitigationinthese
circumstanceswouldbeunacceptable. Theyhavelessfaithinthecapac-
ity ofregulatory agenciesand publicattorneys to enforce regulations.
Andtheyarguethatsomefederalandmanystate consumer protection
statuteswereenactedwiththeunderstandingthatclaimsbroughtunder
thestatuteswouldbesosmallthattheonlypracticalwayforindividuals

toasserttherights granted by thestatuteswouldbethroughcollective
litigation.

Thecurrentcontroversyoverdamageclassactionsreflectsthisclash of
views.Historysuggeststhatitwillbedifficulttoresolvethefundamen-
talconflictbetweenthem.Butmanyonbothsidesofthepoliticaldivide
shareconcernsaboutcurrentdamageclassactionpractices. Wethinkthis
arguesforrefocusing the policy debate on proposalstobetter regulate
suchpractices,soastoachieveabetterbalancebetweenthepublicand
privategains ofdamageclassactions.Below,weassesstheleadingpro—
posals for damage class action reform that have been put forward in
recentyears,seekingtoidentify those that mightattract support from
actors on opposite sides of the policy divide and that might make a
differenceinoutcomes.

Becausethecontro-
versyoverclass
actionlitigation
springsfromsharp
differencesinpoliti-
calandsocialval-
ues, itisdifficultto
resolve. Thecon-
tinuingfocuson
thesequestions
squandersoppor-
tunitiesforreform-
ingpractices.
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AddingaCost-BenefitTestforCertificationWouldYield
UnpredictableOutcomes

One of the Civil Rules Advisory Committee's proposedrule changes
wouldhaveencouragedjudgestodeny certification whentheybelieve
thelikelybenefitsofclassactionlitigationarenotworththelikelycosts.
This proposalevokedsharp controversy,arrayingbusinessrepresenta-
tives against consumer advocates, and was ultimately tabled by the
committee. We think such a proposal would also yield unpredictable
outcomes.

Theambiguityofcasefactsrevealedbyourcasestudiesilluminatesthe
problems associated with asking ajudge to assess likely benefitsand
costswhendecidingwhethertocertifyadamageclassaction.Undercur-
rentlaw ajudgeisnotauthorizedtoadjudicatethelegalmeritsofacase
whenheorsherulesoncertification. Withoutsuchadjudication, wedo
notthinkitisatallcertainthatwecoulddependonjudgeswhohavedif—
ferentsocialattitudesandbeliefstoarriveatthesameassessmentofthe
costsandbenefitsoflawsuitssuch asthese.Judgespresidingoverclass
actionsshouldusetheirsummaryjudgmentanddismissalpowers,when
appropriate—asmanydonow.Preservingthelinebetweencertification
basedontheformofthelitigation (e.g.,numerosity,commonality,supe-
riority) anddismissalandsummaryjudgmentbasedonthesubstantive
lawandfactsseems morelikely toproduceconsistentsignalstoparties
astowhattypesofcaseswillbecertified thanconflating the twodeci-
sions.

RequiringClassMemberstoOptInWouldArrayBusiness
RepresentativesAgainstConsumerAdvocates

Somecritics haveproposedamendingRule23torequirethatthosewho

wishtojoinadamageclassaction proactivelyasserttheirdesirebyopt-

ingin, therebyreturningtopre-1966 practice.Inconsumerclassactions
involving small individual losses, requiring class members to optin
Wouldleadtosma]lerc]assesthatwouldlikelyobtainsmalleraggregate
settlements; in turn, class counsel would probably receive smaller fee
awards.Thesocialscienceresearchonactiveversus passiveassentsug-

: geststhatminorityandlow-income'mdividualsmightbedisproportiom

atelyaffectedbyanopt-inrequirement‘aworrisomepossibility‘

Reducedfinancialincentivesflowing fromsmaller class actions would
discourageattorneysfrombringingsuit. Howonefeelsaboutthisresult

dependsonone’sjudgmentabout thesocial value of small-dollar con-

sumer class actions, meaning that this proposal is unlikely to attract

broadpoaliticalsuppart.
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ProhibitingSettlementClassesMightN otCureAny
Problems

Oneofthemosthotlydebatedissuespertainingtoclassactionprocedure
during the 1990s was whether judges should be permitted to certify
classes for settlement purposes only. Rule 23 makes no provision for
suchclasges,althoughitdoesprovideforcertificationtobeconditionally
grantedandtobewithdrawnifajudgesubsequentlydecidesitisina p-
propriate. Butcertification forsettlement purposes had apparently be-
comeacommon practice by the 1990s. Generally, such certification is
grantedpreliminarily 13aftertheclasscounseland defendantshavene-
gotiatedasettlement.Inarecentdecision, theSupremeCourtfoundthat
Rule23permitssuchcertification. !4

Settlementclasseshaveattractedtwotypesofcriticism,thefirstimplicat—
ingthe broadsocial policy question about when damageclassactions
shouldbepermitted,andthesecondfocusingmoreonclassactionprac—
tices.Ifjudgescertifyclasses forsettlementthattheywouldnotagreeto
certifyfortrial, we would expecttosee, overtime, more damageclass
actions. Certificationofsettlementclassesalso hasfinancial benefitsfor
classcounsel—for example, whenaclassisnot certified untila settle-
mentis preliminarily approved, the defendant willgenerally bear the
notice costs. Settlement class certification might therefore encourage
damageclassactionlitigationbyreducingplaint'Lffclassactionattorneys'
financialrisk.

Criticsa[soarguethatcertiﬁcationforsettlementonlyfacilitatescoilusion
between plaintiff class action attorneys and defendants. The critics
suggestthattheformerareatastrategicdisadvantagewhentheynegoti-
ate a settlement without knowing whether the judge will ultimately
grantclasscertiﬁcation.Attorneyswainterviewedarguedtotheccntrary
thatuncertainty aboutthejudge 'sultimatedecisiononcertificationcan
disadvantagedefendantsaswell.Someattomeystoldusthattheavail—
abilityofsettlementclasscertificationhasdifferent'zmport.dependingon
theevolutionofthelitigation. Forexample, insome lawsuits there has
beenextensiveindividuallitigationorsignificantlegafskirmishesprior
tosettlement. Inbothinstances, class counsel and defendants know a
gooddealaboutthestrengthofthecasebythetimeofsettlement.

13Thejudgegrams preliminaryapproval forthe purposeofnoticingclassmembers
andinvitingobjections.Finalappmvalisgrantedafterafairnesshearing.

" Amchem Productsv. Windsor ,1175.Ct.2231(1997). The Courtheld thatsettlement
classes must satisfy the same criteria as cases certified for all purposes, includingtrial,
although thecriteria may apply differently to settlement class certification. Some trial
judges had previously held that the fact of settlement itself satisfied key certification
criteria;theCourtrejectedthisinterpretation.
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Ouranalysissuggeststhatthekeytoforestallingimpropersettlementsis
theamountandqualityofjudicialscrutiny ratherthanwhetheraclassis
certified for trial orsettlementonly. Settlement class certification may
enhancetheriskthatclasscounselanddefendants willnegotiatesettle-
mentsthatarenotinclassmembers’bestinterests butcertifyingaclass
unconditionally (i.e., fortrial) willnotautomaticallyeliminate thisrisk.
Converse]y,whenalawsuithasbeenﬁerceiycontestedbythedefendant‘
whenasignificantamountoffactualinvestigationhasta kenplace,and
whenclasscounselhaveandare willingtospendresourcestoobtaina
fairresolution, settlement class certification may facilitate settlements
thatareintheinterestofclassmembersaswellasdefendants.

BroadeningFederalCourtJurisdictionWouldGive
FederalJudgesMoreControl,butWouldNot
AddressOtherImportantIssues

Afourthproposalfor class action reform, which passed the House of
Representativesin1999,istobroadenfederalcourtjurisdictionoverclass
actionsso thatmany class actions thatare now brought in state court
couldberemovedbydefendantstofederal court, where theywouldbe
governedby federalrules, practices,andjudges.!5 Somecriticsofclass
actionsbelievethatfederaljudgesscmtinizeclassactionallegationsmore
strictly thanstatejudges, and deny certification in situations where a
statejudgemightgrantitimproperly. Others suggestthatstatejudges
maynothaveadequateresourcestooversee and manageclassactions
witha nationalscope.15Stillotherssuggestthatifasinglejudgeis tobe
chargedwithdecidingwhatlawwillapplyinamultistateclassaction, it
Ismoreappropriatethatthistake placeinfederalcourtthaninastate
court.Theproposednewlegislationisanimatedbythesebeliefs.

Becausetherearenosystematicdataonstatecourtclassactions, thereis
noempirical basis for assessing the arguments that federal judgesare
morelikely thanstatejudgestodeny classcertification, or thatfederal
judgesgenerallymanage damageclassactionsbetterthan statejudges
Butthecurrentsituation,inwhichplaintiffclass actionattorneyscanfile
multiplecompetingclassactionsinanumberofdifferentstateandfed-
eral courts, has other important consequences. Duplicative litigation
drivesupthepublicandprivatecostsofdamageclass actions.Perhaps
more important, classaction attorneys and defendants who negotiate
agreementsthatdonotpassmusterwithonejudgemaytaketheirlaw-

15y g, 1875, 106th Cong., 1st Sess. (1999). Similar bills were introduced in the
previousCongress.

1 BInitssiudyol'classaclionsinfourdistrictcourls.theFedcralJ udicialCenterfound
that federal judges spend about five times as many hours on class actions as on an
“average” civil case. See Thomas Willging, Laurel Hooper,and Robert Niemic, Empirical
Study of Class Actions in Four Federal District Courts, Washington, D.C.: Federal Judicial
Center,1996.
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suit to another jurisdiction and another judge. Under most circum-
stances, noneofthejudgesinthedifferentcourtsin whichthecaseis
filedhastheauthoritytoprecludeactionbyanotherjudgeaslongasall
casesarestil[inprogress.Aclassactionsettlementapprovedbyajudge
inone courtoften cannotbe overturned by another court, even if the
claimssettledinthefirstcourtaresubjecttothejurisdictionofthesecond
court. If we look tojudges torigorously scrutinize class action settle-
mentsandattorney feerequests—as weargue below that we should—
findingawaytopreclude "end-runs” arou ndappropriatelydemanding
judgesiscritical.

Decidinghowtohandleduplicativemultistateclassactionsisadifficult
probleminoursystemoffederalandstatecourts.Inthe federalcourts,
dup]icativeclassactionscanbeassignedtoasinglejudgebythe]udicial
Panelon Multi-DistrictLitigation (MDL). 17 However, underthe MDL
statute,thetransfereejudgedoesnotcurrent]yhavethepowertotryall
thecasesassignedtoher.buton[ytomanagethemforpretrialpurposes.
AlthoughMDLtransfereejudgescan anddopresideoversettlementsof
aggregatelitigation, the fact thatan MDL judge cannot try cases that
werenotoriginallyfiledinhercourtmayundercutherabilitytoregulate
classactionoutcomes. Toaddressthis issue,Congresscouldamendthe
statutethatauthorizesmultidistrictingtogive the panelauthoritytoas-
signmu[tiplecompetingfederalclassactionstoasinglefederaljudgefor
allpurposes, includingtrial.!8Somestates havealreadydeveloped pro-
ceduresforcollectinglikecaseswithintheirstates,analogous tothefed-
eralmultidistrictingprocedure.Statescouldadaptthese mechanisms,or
develop new ones, to assign multiple, competing class actions within
theirstatetoasinglejudgeforallpurposes,'mcludingtrial.Butconsoli—
datingcases withinfederalorindividualstatecourtswouldnotsolvethe
problemofcompetingfederal  and stateclassactions,which maybefiled
within a single state or in different states by the same or competing
groupsofclassactionpractitioners.By facilitatingremovalofmultistate
classactionstofederal court, the proposed legislationwould providea
means of collecting duplicative class actions, at least for pretrial pur-
poses,usingtheMDL provision. 19 Butthe proposedlegislation leaves
otherimportantissuesunresolved.

Firstakeyissuepertainingtomultistateclassactionsthatariseswhether
theyarebroughtinstateorfederalcourtiswhatlawtoapplywhenclass
members’claimsallege violationsofdifferentstatelaws. Insome class

1728U.5.C 51407

181 1999, the House of Representatives passed a bill that broadens the transferee
judge’sauthoritytoincludetrialand provides for theremoval of related state claims to
federal court for assignment to the transfereejudge, But thisbillapplies only to mass
personalinjuryclaimsarisingoutofacatastrophicevent. H.R.2112, 106thCongress, Ist.
Ses&(1999).Similarbillswerein[roducedinpreviousCongresses.

1 gHowever. the House bill passed in September is not limited to such multistate
actions.
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actions,defendantshavearguedandjudgeshaveagreedthatwhenmul-
tiplestates'lawsareimpIicated,alawsuitcannotmeetthedamageclass
actionrequirement that common issues predominate. Ifthe proposed
1egislationweretobeenactedintolaw.thismightbethefateofsomeof
thelawsuitsthatwereremovedtofederalcourt. 20Some past proposals
for consolidating multistate claims include provisions for resolving
choice-of-lawproblems, 2! buttheproposedclassactionjurisdiction leg-
islationdoesnotaddressthisissue.

Second,ifmanystateclass actionswereremovedtofederalcourt, some
federaljudgescouldbefacedwithsignificantnumbersofnewandcom-
plexlawsuits.Inalatersection,wesuggestthatunderthecurrentjuris—
dictionalrulesadditionalresourcesmayhavetobeprovidedtojudgesto
ensurethatthey exercise theirresponsibilitiesunderlawtoassessand
approvethequalityofclassactionsettlements anddetermineappropri-

ateattorneyfees. Theproposedlegislationdoesnotaddresstheresource
i 22
issue.

Proposalstoexpandfederaljurisdictionoverdamagec[assactions have
evoked controversy because manybelieve that federaljudgesare now
disposedagainstsuchsuits.He ncetheproposedlegislationattractssup-
portfrombusinessrepresentativesandoppositionfromconsumeradvo-
catesandclassaction attorneys.Perhapstheingredientsforaconsensus
approachtotheproblemsofmultistate classactions could be foundby
incorporatingasolutiontothechoicefof-law;:)mbleminaproposalthat
expandsfederaljurisdiction overmultistate class actions and provides
additionalresourcesforfederaijudgeswhopresideoversuchlawsuits.

ProhibitingMassTortClassActionsWouldNotSolve
theMassTortProblem

Arguments overthe costs and benefits of mass tort class actions have
beenhamperedbytheapparentbeliefofmany]egaischolarsthat.absent
classcertification, mass product defectand mass environmentalexpo-

sure claims would proceed as individual lawsuits. Empiricalresearch
suggests,tothecontrary.thatwhencfaimsofmassinjuryexist,litigation
usua1Iyeitherproceedsinaggregateformordiesonthevine.Theimpor-

tant public policy questions relating to mass torts are not whetherto
aggregatelitigation,but  howand when.

201 other instances, judges haveallowed class counsel totry class actions under
Judg Y
multiplestatelaws;thejurywasaskedwhethertheclaimsofdifferentclassmembers are
validundertheparticularlegalstandardsthatapplytothoseclaims.

2l Forexample H.R.21 12,106thCongress, 1st.Sess.(1999).

zzlnju}y 1999, the Executive Committee ofthe Judicial Conference of the United
StatesvotedtoexpressitsoppositiontoH.R. 1875 (anditscompanionSenatebill) inpart
becauseofconcemab0utitsprobableimpactonfederaljudicialworkload.
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Classaction certification often putsclassaction attorneysincontrol of
masstortlitigation,andtheseattorneysoftenadoptastrategyofsettling
thelargestpossiblenumberofclaimsearlyinthe litigation processac-
cording toaformulathatonly roughly distinguishesamongclaimants
withinjuriesofdifferingseverity. Butmasstortlitigationofteninvolves
significantnumbersofclaimantswhowouldbebetterservedbylength—
ierlitigation (to develop a stronger factual basis for negotiation) and
moreindividualizeddamage assessment.Plaintiffattorneyswhoaggre-
gatemasstortcasesinformally arguethattheyarebetterable thanthe
classactionattorneystoachievetheseends.Classactioncertificationalso
givesjudgescontroloverattorney fees,andmay putclassactionattor-
neysinapositiontoobtainthelion’sshareofthesefees.Plaintiffattor-
neyswhoaggregatemasstortcasesinformallyenterinto contingentfee
agreements with each of their clients, who may pay the attorney the
sameshare ofany settlement thatthey would in individual litigation,
notwithstandinganysavingsthatmayaccruetosuch attorneysbecause
ofthescaleofthelitigation. Conductedin theloftyterminologyofdue
process,thepublicdebateovermasstortclassactionsmasksthe power
strugglebetweenthesetwogroups ofattorneys:classactionspecialists
andthetortpractitionerswhobringmanyindividualcasesatatimeout-
sidetheclassactionstructure.Todate,insufficientempiricalevidenceex—
iststoindicatewhethermasstortclaimantsarebetterserved by formal
aggregation, throughclasscertification, by informalaggregation,orby
thesomewhatambiguousmiddlegroundthatMDLcurrentlyprovides.

IncreasingJudicialRegulationofDamageClassActions
IstheKeytoaBetterBalanceBetweenPublicGoalsand
PrivateGain

Judges hold the key to improving the balance of good and ill conse-
quencesofdamageclassactions.Ifjudges approvesettlementsthatare
notinclassmembers'bestinterestandthenrewardclasscounselforob-
tainingsuchsettlements, theysowtheseedsoffrivolouslitigation—set-
tlementsthatwastesociety'sresourcesiandultimatelyofdisres pectfor
thelegalsystem.Ifmorejudgesinmorecircumstancesdismisscasesthat
havenolegalmerits, refuse toapprovesettlements whose benefits are
illusory,andawardfeestoclass counselproportionatetowhattheyac-
tually accomplish, overthelongrunthe balance between publicgood
andprivategainwillimprove.

Judicialregulationofdamageclassactionshastwokeycomponents:set~
tlementappmvalandfeeawards.judges needtotakemoreresponsibil-
ityforthequalityofsettlements,andtheyneedtorewardclasscounsel

only forachievingoutcomesthatare worthwhiletoclassmembersand
society.Forassistanceinthesetaskstheycansometimestumtoobjectors
andintervenors.Butbecauseintervenorsand objectorsoftenarealsoa
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partofthetriangleofintereststhatimpedes regulationofdamageclass
actions,judgesshouldalsoturnforhelptoneutralexpertsandtoclass
membersthemselves.

1.JudgesNeedtoScrutinizeProposedSettlementsMoreClosel ly

Rule23requiresjudgestoapprovesettlementsofclassactions, butdoes
notitselfspecifythecriteriathatjudgesshouldusetodecidewhetheror

notto grant such approval. Case law requires that class action settle-
mentsbefair.adequate,andreas0nable.buttheseelasticconceptsdonot
offermuchguidanceastowhichsettlementsjudgesshouldapproveand
which they should reject, and current case law andjudicial reference
manualsdonotspeakto keyaspectsofsettlements.Basedonouranaly-

sis,wethinkjudgesshould:

askwhattheestimatedlosseswereandhowtheselosseswerecalcu-
lated

exercise heightenedscrutiny whensettlementsfall farshort ofrea-
sonablyestimatedlosses,evenafterproperlyadjustingforthelikely
outcomeifthecaseweretried

requiresettling partiestolay out their plans for disbursement, in-
cluding proposednoticestoclassmembers, informationdissemina-
tion plans, whether payments will be automatic (e.g.. credited
againstconsumers’accounts) orclassmembers willbe requiredto
applyforpayment—and,inthelatterinstance, whatclassmembers
willberequiredtodoandtoshowintheirapplications.Generally,in
consumerclassactionsinvolvingsmallindividuallosses, automatic
paymentstoclassmembersshould befavoredwhenlistsofeligible
claimantsareavailablefromdefendantsandwhenaformulacanbe
devisedforcalculatingpayments.

exercise heightenedscrutiny whencoupons compriseasubstantial
portionofthesettlementvalue,andrequireestimatesoftherateof
couponredemption

requireinformationontheestimated  actual payout bydefen dants,
takingintoaccountalloftheabove

exercise heightenedscrutiny whenclaims regardingregulatory en-
forcementare putforwardinsupportofasettlement, particularly
whenlargedollarvaluesareassignedto allegedinjunctiveeffects,
Wheninquiringaboutchangesinpractice, ask whethertheinstant
classactionisthe firstsuch suitagainstthe defendantoroneina
Iongchainofsuchsuits,aslatersuitsarelessvaluableasregulatory
enforcementtools.
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. exerciseheightenedscrutinywhentheamountoffeeshasbeennegof
tiated separately by class counsel and defendants prior to settle-

23

ment.

Judges'responsibility forthe fairness,adequacy,andreasonablenessof
classactionsettlements should not end with their formal approval of
thosesettlements.Judgesshould:

* requirethatsettlement administrators report, inatimely fash ion,
boththetotalamountsofdisbursementstoclassmembersand the
totalcostsofadministration,andreviewthesereports todetermine
whetherratesofclaimingand couponredemptionareinlinewith
parties’ projectionsatthetimethesettlementwasproposed

*  require,atleast,annualreportsofdisbursementsandcostswhenset-
tlementsarestructuredtoprovidepaymentsoverlengthyperiods,as
wellasreportsonthe process ofclaims administration—including
thenumbersofclaimsacceptedanddenied, reasons fordenial,use
andoutcomeofappellateprocedures (whereprovided),andtimeto
disposition.Whensettlementsprovideforso-cal]edcypresremedies
(paymentstopartiesotherthanclass members), thebeneficiariesof
thoseremediesandtheamountofdisbursementtothemshouldalso
bereported.Whenaiternativedisputeresolutionproceduressuchas
arbitration or mediation are utilized in the claims administration
process,judgesshouldrequirereportsontheselection andtraining
ofthearb'{tratorsormediators,paymentprovisions,andqualityconk
trol procedures. These regular reports on claims administration
shouldbeavailabletothepublicforreview.

¢ refrainfrom making cy pres awards to organizations with which
theyhaveapersonalconnection,to avoidtheappearanceofconflict
ofinterest.

2. JudgesShouldRewardAttorneysOnl lyforActualAccomplishments

Thesingle most important action that Jjudges can take tosupport the public
goalsofclassactionlitigationistorewardclassactionattorne ysonly forlaw-
suitsthatactuallyaccomplishsomethingofvaluetoclassmembersandsocie ty.

Toavoidrewardingclassactionattomeys fordubiousaccomplishments,
judgesshould:

23111 Evansv. JeffD.,475U.S. 717 (1986), the U.S. Supreme Court held that class
counselanddefendantcouldnegotialefeesasacomponemofasetllemem.Inourbonk,we
reviewallernativeappmachestofée-settingthatwebelievewouldreduceopportunitiesfor
self-dealing.
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* awardfeesintheformofapercentageofthefund actuallydisbursed
tociassmembersorotherbeneficiariesofthelitigation 24
* awardfeesbasedonthe monetary value ofsettlementcoupons re-

deemed,notcouponsoffered

i rejectfeeawardsforillusorychangesinregulatorypractices,suchas
changes made inresponse toindependent enforcement actions by
publicattorneys generalorother publicofficials, individual litiga-
tion,orpreviousclassactions

* awardless,proportionally, whenthetotalactualvalueofthesettle-
mentisverylarge

* awardless,proportionally, whensettlementsaredisbursed tonon-
classmembers—cy presremedies—exceptininstanceswheredirect
compensationtoclassmembersisclearlyimpracticable

* usephasedawardswhen projected payoutsare uncertainand dis-
bursementswillbemadeovertime

* requiredetailedexpensereports.

3.JudgesShouldSeekAssistancefromOthers

Toassurethatkey aspects of settlements are brought tolight, judges
shouldseekassistancefromknowledgeablebutdisinterestedparties.

Judgesshould:

*  providesufficientinformationandadequatetime for objectorsand
intervenorstocomeforwardandparticipateinfairnesshearings

* bewaryof"falsehelpers”"—e.g.,lawyerswhoclaimto representa
particularsetofparties, butwhoserealmotivationis tonegotiatea
feewithdefendantsandplaintiffclassaction attorneysinexchange
fordisappearing fromthe scene. To help guard against collusion,
paymentsmadeby0nesetoflawyerstoanotherorb_ydefendantsto
interveningorabjectinglawyersoughttobedisclosedtothejudge.

J awardfeestointervenorsrepresentingnonprofitorganizationswho
significantlyimprovethequalityofasettlement

. seekassistancefromneutralexpertsinassessingclaimsofregulatory
enforcementandvaluingothernonmonetarysettlementbenefits

. appointneutra1accountantstoauditattorneyexpensereportsbefore
makingafinalawardofexpenses.

2411‘1 BoeingCo.v. VanGemert, 442U.5.472 {1980).lheU.S.SupremeCourtheldthat
classacticmalturneyfecsmaybeawardedontheba5isofthenegotiatedsizeofasettlemem
fund, without regard to how many class members come forward to claimsharesofthe
fund.Wethinkthisrulehasperverseeffectsindamageclassactions.



Theadditionalcostsofintervenorsand neutral expertsshould besplit

evenly between the defendant and class counsel (from the latter’s
already-decidedshare ofthe settlement). Allsuch costs should alsobe

amatterofpublicrecord.

Inordertoimproveclassmembers‘participation.judgesa]soshould:

*  providemechanismsforclassmemberstoreceivetimelyinformation
aboutthe progress and outcomes of the litigation, and encourage
classmembers'questionsandcomments

* require plain-English notices. Notices of the pendency of class
actionsshouldindicatewhatdefendantsareallegedtohavedone,to
whom,andwithwhateffects. Noticesofsettlementshoulddescribe,
indetail,whateligibleclaimantswillreceiveonaverage;whatthey
willhavetodotoreceivepayments;whatdefendantsareprojected
to pay, in the aggregate; what other activities defendants have
agreedtoundertake,ifany; what plaintiffattorneys willreceive, if
fees have been negotiated during the settlement process; and
whetherany planshavebeen made for residualorsupplementary
paymentstootherorganizations.

* considerappointingacommitteeofunrepresentedclassmembersin
mass tort class actions, where class members frequently include
representedandunrepresentedparties, toserveasspokespeoplefor
thelatter.

THEROADTOREFORM

If]udgesalreadyhavethepowertoregulatedamageclassactionsbutnot
aIlofthemuseitfully,whatstandsinthewayofstricterregulation?We
seethreeobstacles:adiscourseaboutjudgingthatemphasizescalendar-
clearingaboveallothervalues,abeliefthatcourtefficiencyis measured
intermsofdollarsspentratherthandollarsspentwell,andafailureto
systematically expose what occurs in damage class actions to public
light.

Change]JudicialDiscourse

To promote stricter regulation of damage class actions, we need to
change the discourse about the role of judges in collective litigation.
Judgesneedtobeeducatedthatdamageclassactionsare notjustabout
problemsolving, thattherightsofplaintiffsanddefendantsareatstake,
thatresponsibility forcase outcomeslies notjustwiththeclasscounsel
anddefendantbutwiththejudgeaswell,andthatwhatisdeemedac-
ceptableinonecasesendsimportantsignalsaboutwhatwillbedeemed
acceptableinanother.
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Judges presidingovertheirfirst damage class action need mentors to
guidethem, notjustabouttheprocess,butalsoabouttheincentivesfor
self-dealinginherentinrepresentativelitigationandthestrategiesavail-
abletojudgesforcounteringthem. Judgesshouldberemindedoftheir
authoritytodismisscasesand grantsummaryjudgment, whenappro-
priate. Atconferences of state and federal judges, participants should
sharewiththeircolleaguestechniquesforensuringthatsettlementsthey
approveareappropriateand thatfeeawardsare proportionate toreal
outcomes. Questions about how certification criteria apply to various
typesoflawsuits,atwhatstageoftheprocessitisappropriatetocertify
cases,andwhethertocertifycasesconditionallyforsettlementshouldbe
debated. Mostimportant, judgesshouldbecelebratedfor how they carryout
their responsibilities in damage class actions, not just for how fast or how
cheaplytheyresolvetheselawsuits.

Increase]JudicialResources

Ourrecommendationsforjudicialmanagementofdamageclassactions

might wellrequire an increase  in publicexpenditures for the courts.

Judgespresidingoverclassactionsmayneed moreadministrativesup-
portandlegalassistance aswellasareducedloadofothercases sothat
theycandevotesufficienttimetoclassaction management. They may
needassistanceinidentifyingneutralexpertsandexperiencedsettlement
masterstoassistthem.Savingmoneyondamageclassactionsby limit-
ingjudicialscrutinyisafoolisheconomythathasthelong-termconse-
quenceofwastingsociety'sresources.

Intheshortrun, ourrecommendationsalsomightincrease the private
costsofindividualdamageclassactions. Thepricetosettletheindivid-
ualclassactionsthatsurviveamorerigorousjudicialapproval process
mightbehigherthanthecurrentaverage costofsettling damageclass
actions.Butifthecurrentcostsofdamageclassactionsreflectsignificant
amountsoffrivolouslitigationand worthlesssettlements, as critics al-
lege, thesecostswoulddiminishoverthelongrunassuchlitigationis
drivenfromthesystem benefitingbothdefendantsandconsumers.

OpenClassActionPracticeandOutcomestoPublicView

Aswithmanyotherpubliccontroversies, thedebateoverdamageclass
actions has created a lot of heat without shedding much lighton the
rangeofpracticesandoutcomesintheselawsuits.Shiningmorelighton
damageclassactionoutcomeswouldenhancejudges’incentivestoregu-
late class actions. Comprehensive reporting of class action litigation
would providearichresource for policymakers concernedaboutclass
actionreformaswellasan unbiased information source for printand
broadcastreporters.
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Toincreasepublicinformationaboutclassactionoutcomes:

¢ Judgesshouldrequirepublicreportingofthenumberofclassmem-
berswhoclaimedandreceived compensation, the total funds dis-
bursed to class members, the names of other beneficiaries and
amountsdisbursedtothem andtheamountspaidtoclasscounselin
feesandexpenses.

*  Courtsandlegislaturesshouldfindwaysoffacilitatingbroadpublic
accesstosuchdata, forexample,by makingelectronicallyreadable
casefilesavailablethroughtheinternet.

*kx

Notwithstanding the controversy they arouse, history suggests that
damage class actions for some purposes will remain a feature of the
Americancivillitigation]andscape.Whetherandwhentopermitspecific
typesofdamageclassactionswillbedecided by Congressandthe fifty
statelegislatures. Butjudges will decide thekindsof casesthat will be
brought—within whatever substantive legal framework evolves—by
their willingness or unwillingness to certify cases, to approve settle-
ments, and to award fees. Educating judges to take responsibility for
classactionoutcomes and providingthemwithmoredetailedguidance
astohowtoevaluatesettlementsandassessattorneyfeerequests,ensur-
ingthatcourtshavetheresourcestomanagetheprocessandscrutinize
outcomes,andopeninguptheclassactionprocesstopublicscrutinywill
notresolve the political disagreement thatlies atthe heartof the class
actioncontroversy.Buttheycouldgoalongwaytowardensuring that
the public goals of damage class actions are not overwhelmed by the
privateinterestsoflawyers.

Historysuggests
damageclass
actionswillsurvive
forsomepurposes.
Improvingpractice
isagoalthat
protagonistscan
agreeonandholds
outthehopeof
achievingabetter
balancebetween
publicgoalsand
privategain.
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Testimony Before the
House Judiciary Committee

by

Rylan Martin
Legislative Assistant

Mr. Chairman and members of the Committee:

My name is Rylan Martin. | am a legislative assistant with the Kansas Chamber of Commerce

and Industry. Thank you for the opportunity to speak to you today in favor of House Bill 2258.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization dedicated to the

promotion of economic growth and job creation within Kansas, and to the protection and support of
the private competitive enterprise system.

KCCI is comprised of more than 2,000 businesses which includes 200 local and regional chambers of
commerce and trade organizations which represent over 161,000 business men and women. The
organization represents both large and small employers in Kansas, with 48% of KCCl's members
having less than 25 employees, and 78% having less than 100 employees. KCCI receives no
government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the organization's
members who make up its various committees. These policies are the guiding principles of the
organization and translate into views such as those expressed here.

As the law currently stands, the risk of exposure for a business involved in a class action
lawsuit is great. Although the amount of damages that individual claimants may be entitled to may be
relatively small, when multiplied by hundreds or even thousands of class members, an adverse
judgment against a defendant could ultimately result in a multimillion dollar judgment against them.
With that kind of risk, the potential for extortion of settlement is large, even when the defendant

corporation stands a small chance of losing the lawsuit. The net result in such a case rewards the
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attc  y with fees that can be grossly disproportionate to the negligible amounts of recovery the ci.
members are left with. In an example cited by the US Chamber of Commerce, in one instance of
class action abuse the trial lawyers received fees totaling $8.5 million, while the class members who
were to benefit from the “settiement” received a $93 debit to their mortgage escrow accounts.

House Bill 2258 seeks to ease some of the burden that results from class action litigation. One
of the most important changes regards certification of the class. If a judge decides to certify the
class, the case may ultimately determine the rights of the entire class, which has the potential to
include thousands of people. If the judge decides against certification, the case will only decide the
rights of the named plaintiffs, which could possibly leave some wrongfully aggrieved plaintiffs with no
relief at all. This bill establishes an interlocutory right to appeal class certification decisions if the
appeal is filed within ten days of entry of the order. This eliminates the problem of having to wait until
an ultimate decision is rendered in the case before the class certification can be raised as an issue on
appeal.

Another important provision of this bill allows a judge to open bidding for the representation of
a class once certification has been granted. Presumably the attorney or law firm that submits the
lowest bid would be awarded representation of the class. This would act to make large reductions in
the exorbitant fees often recovered by class attorneys and would ultimately benefit the defendant who
must pay those fees. _

The bill also limits the scope of class action plaintiff's by requiring that one or more of the class
members be a Kansas resident. This revision is an attempt to limit forum shopping by class
attorneys. Currently, class action lawsuits may be filed in virtually any jurisdiction as long as the case
is conducted in a way that protects the due process rights of everyone involved. This can force a
court in one state to interpret laws enacted by another state’s legislature. By limiting the scope of
plaintiffs to Kansas residents, this bill corrects this problem.

When addressing the class action issue, the question may be asked whether class action
lawsuits are much of a problem in Kansas. The answer is probably not. Kansas is not generally
known for being a hotbed of tort litigation. However, as the law currently stands, the possible
problems and devastating implications for defendant corporations are obvious. By favorably passing
HB 2258, the Kansas legislature has the opportunity to take on a leadership role among states in the

area of tort reform.

| would be happy to stand for any questions the committee may have.
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TESTIMONY OF JOHN C. TILLOTSON*,
ATTORNEY, LEAVENWORTH, KANSAS,
RE: HOUSE BILL #2258

I. UNIFORM LAWS AND PROCEDURES

The adoption of Federal Rule of Civil Procedure 23, followed
by implementation of K.S.A. 60-223, embodying the same legal
principles and virtually identical to the federal procedure, is one
more example of the creation of uniform procedures and practices
to permit the evolution of case law and management techniques to
protect the substantive interests of the citizens of various states
in our federal system. H.B. #2258 substantially modifies Kansas
Cclass action procedure to make it unique. Such modifications make
the years of precedent, wisdom and experience of the courts of
sister states and the United States irrelevant.

II1. SPECIFIC CRITIDUE

A, New Section 1. This section, which allows the selection
of class counsel and the bidding therefor, not only
violates the attorney/client and fiduciary relationship
of representative parties as to the class but basically
creates a tremendous disincentive to the filing or
organizing of any class action. It is difficult to
conceive of any lawyer taking the time and resources to
investigate, organize and file a class action without any
assurance of participation in the prosecution of that
action. Fee allowance 1in class action cases are
controlled by the court anyway.

B. Section 2. This section provides for the maintenance of
a class action by residents of the state of Kansas only.
Why should a class of non-resident plaintiffs versus a
defendant over whom Kansas courts have jurisdiction be
excluded from class treatment, except to limit the
efficacy of the class procedure?

Section 2 embodies some basic principles of class
actions, i.e., numerosity, commonality, typicality and
adequate representation. The traditional analyses and
tests are now supplanted in part by new definition
requiring a hypothecation of what a jury might do and,
therefore, injects merits determinations into class
certification determinations. Subsection 5, which
causes identification of class members to be defined in
the petition, is virtually not possible in many cases at
the filing stage.
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Section 2(b)(2). This section requires that the party
seeking to maintain the class action should not seek
monetary relief. The effect of limiting this potential
remedy could bar a substantial number of class actions.
What is the meaning of the term “monetary relief”? Does
this mean money to be paid to the plaintiffs, to the
class representatives, to the class members or money
expended by the defendant to correct wrongdoing?

Section 2(b) (3). This section, by reference to what a
jury might reasonably determine with respect to the
predominance of common issues, again injects merits
determinations into the certification decision-making
process.

Section 2(b)(4) (C). This section requires a
certification decision speculating as to whether the
probable amount which might be recovered would be
disproportionate to the expense of recovery as a grounds
for consideration for denying class certification. This
proposal removes one of the most urgent needs for the
availability of class actions, i.e., to make an economic
class procedure available to individual claimants who
would otherwise have absolutely no financial incentive
to proceed with an individual claim.

Section 2(c) (2)(3). These provisions provide for a
mandatory memorandum decision by a court determining
class certification describing all evidence to support
such determination and further require that the court
find that the proponents have proffered evidence meeting
a standard of “clear and convincing” ©prior to
certification. The combination of these two provisions
require the Court to apply the highest level of proof in
a civil case in order to reach a certification decision.
This 1is a higher 1level than the plaintiff class
representatives are required to maintain in order to win
the case! The obvious purpose of these combined
provisions are to provide the most difficult level of
proof for class certification and the easiest possibility
for reversal on an interlocutory appeal.

Section 2(c) (4). This section provides for a rebuttable
presumption against the maintenance of a class action as
to claims which the members would have to show knowledge,
reliance or causation. This provision essentially rules
out class action treatment for all fraud situations
(reliance) and perhaps many negligence cases (causation),
i.e., environmental damage or the like.

2
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He. Section 2(c¢) (6). These provisions appear to reguire the
conveying of notice to potential class members of
#financial consequences for the class” and counterclaims
or intent to counterclaim against members of the class.
This is an appalling suggestion implying threats against
individual class members.

T Section 2(f). Discovery of class members is
traditionally restricted only to 1limited discovery
pursuant to specific direction of the court. See Manual
for Complex Litigation 3d, Federal Judicial Center
(1995). The language of the amendment proposes to
broaden the possibility of class member discovery. Broad
discovery essentially defeats the entire idea of class
action litigation by representative parties and results
in the loss of the efficiencies and cost savings of the
class action process.

J. Section 2(g). Appellate jurisdiction is provided for
class action certification decisions of the district
courts. This is a new provision supplanting present law
which requires certification by the trial court that the
question sought to be raised are controlling of the
entire issues and may be dispositive of the case. The
right to an interlocutory appeal without substantial
basis certified by the trial court will result in delay
of twelve to eighteen months, constituting substantial
hurdles to the effectiveness of any class action
procedure.

IIT. THE CONCEPT OF CLASS ACTIONS.

The concept of class actions, respectfully, is not new and is
not a creature of rule-making or of statutory provisions. Class
action procedures have derived from the use of inherent powers by
courts to manage court dockets in an efficient and economical way.
It is suggested that severe restrictions upon the exercise of the
inherent power of the courts to manage court business may raise
sticky issues with respect to separation of powers.

*Mr. Tillotson has been lead counsel or co-lead counsel in the
following class action cases: 1) Keystone Camera/Pioneer
Financial, Leavenworth District Court 1970; 2) Aluminum phosphide
class actdon litigation, U. 8. District Court, District of Kahsas,
1994; 3) Sprint class action litigation, Leavenworth District Court
1999; and 4) Williams Brothers Communications class action
litigation, Leavenworth District Court 2000.
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KANSAS TRIAL LAWYERS ASSOCIATION

Lawyers Representing Consumers
TO: Members of the House Judiciary Committee
FROM: Deborah McIlhenny
Kansas Trial Lawyers Association
RE: 2001 HB 2258
DATE: Feb. 13, 2001

Chairman O’Neal, and members of the House Judiciary Committee, on behalf of the
Kansas Trial Lawyers Association, thank you for the opportunity to appear before you
today. I am Deborah Mcllhenny, a lawyer practicing with the firm of Hutton & Hutton in
Wichita.

HB 2258 proposes sweeping changes to the Kansas class action rule. KTLA opposes this
bill because we believe these changes will have a dire consequences on the ability of the
average citizen to collectively hold wrongdoers accountable for their actions. If passed,
the technical infirmities of HB2258 would:

o deprive many Kansans of their constitutional right to access to the court;

¢ invalidate an proven and effective means to create good public policy; and

e provoke litigation and overburden an already swamped court system.

Class action originated with the “little guy” in mind, those who might recover little in the
way of money, but who deserve to be compensated for the harms done to them. It has
evolved into a federal and state statutory tool with very stringent rules for use. K.S.A.
60-223 1s practically identical to its federal forebear. As a result, Kansas courts look to
federal case law for help with interpretation of the rule. The principle driving class
actions is to save time and money, and promote uniform decisions.

The class action serves two vital purposes: constitutional and public policy. It ensures
that the “little guy,” who has suffered a harm similar to others from a defendant they
share in common, gets a day in court. It also promotes public policy by correcting a
defendant’s bad behavior on behalf of everybody in the class; establishing standards for
corporate behavior socially acceptable to society as a whole; and efficiently utilizing
Jjudicial resources by streamlining litigation.

Kansas is not a hotbed for class action litigation. Since 1963, when Kansas adopted
K.S.A. 60-223, only approximately 95 class actions have reached the appellate courts.
Very few of those dealt with whether or not a case should be a class. While the numbers
of class actions filed may be much higher, the low number and the issues decided in those
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reaching appellate courts indicates that Kansas law is working very well to ensure that
only qualified cases become class actions.

Kansas class actions benefit Kansans of all sorts, such as taxpayers challenging the State
income tax statute, nursing homes seeking proper reimbursement for its needy patients so
as not to have to dilute quality care for the elderly and infirm, oil and gas royalty interest
holders seeking proper calculation of their royalty payments, children with emotional and
psychiatric needs seeking proper treatment from their custodian S.R.S., cemetery plot
owners seeking peace and tranquility from the owner of the cemetery, and sweet corn
farmers seeking recovery in a market depressed by the impact of genetically modified
corn. Without class action, many of these Kansans would not have been able to afford to
bring their individual claims to court. Such is the plight of the “little guys” who would
have been caught in the cost-benefit Catch-22 dilemma: they need help but would not
recover enough to pay the costs of seeking help.

Unfortunately, the technical infirmities of HB2258 will eradicate class action in Kansas.
The end result will leave these “little guys,” stuck in the cost-benefit Catch-22, without
their day in court. HB2258 will remove from the State, an efficient and effective means
to correct bad behavior and establish standards for socially acceptable behavior. Finally,
HB2258 will encourage individual lawsuits, further straining the court system and
wasting money of the parties, courts, and, ultimately, the taxpayers.

Thank you very much for the opportunity to express KTLA’s grave concerns and strong
opposition to this bill. We urge the committee to reject this bill. I would be happy to
answer any questions that you may have.
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Technical Problems of HB2258

New Section 1. (a)-(e) -- Criteria for certifying a class and proposed bidding
process. This seciont raises more questions than it answers. It deviates significantly
from K.S.A. 60-223 and Fed. R. Civ. P. 23; there is no State or federal case law that
explains it. Thus, it will trigger litigation for years to interpret and clarify it and
determine its application under differing circumstances.

First, one of the criteria for class certification is adequate counsel, codified in Fed. R.
Civ. P. 23(a)(4) and K.S.A 60-223(a)(4). This technical requirement has been interpreted
ad nauseum in State and federal court. In fact, the court considers the very factors listed
here: counsel’s experience with similar litigation, expertise generally, size and staffing
capabilities (if relevant), and any other matters that the court may deem pertinent. While
its language may reflect case law, the problem is that the provision opens the bidding
process after the court has determined that counsel is adequate.

Second, HB2258 makes the bidding process absolutely arbitrary: any person, party, or the
court can ask for this procedure. In fact, the court has full discretion to allow or not allow
the process.

Third, the provision allows for “reasonable fees” but sheds no light on how a replaced
firm gets paid, by whom, and when. Does the defendant pay those fees? Do plaintiffs?
Does the replaced firm get paid upon replacement, end of the trial court litigation over
which it no longer had control/involvement, or after appeal? If the theory of the case is
novel, requiring extensive research (which the petition certainly would reflect), can some
other lawyer come in and just buy that work at a “reasonable fee”? What is the cost of
work product? What is the impact of HB2258 on work product doctrine?

Fourth, and possibly most importantly, this provision interferes with the freedom to
contract and the resulting fiduciary relationship between counsel and client. A fiduciary
relationship is not a position that should be put up for bid. Nor should clients be forced
to accept counsel they did not choose.

Amended Sec. 2.a.1. — Restricting classes to residents of Kansas. These amendments
offend the constitutional right to be heard and will encourage individual, duplicative
lawsuits to satisfy that right. Duplicative actions waste money.

Restricting all classes to residents of the state of Kansas will promote removal of class
actions from State court into federal court based on diversity jurisdiction where the
defendant is not a Kansas resident. Yet, only those class members with an individual
financial stake in the case exceeding $75,000 will be allowed to remain in a class action
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removed to federal court. The remaining members of the class must seek their recovery
in State court, thus, creating at the very least one more lawsuit between the parties on the
same issues.

Further, restricting all class members to Kansas residents may exclude plaintiffs who
have viable claims but no longer reside in Kansas, thus, denying them their constitutional
right to a day in court or encouraging further litigation. For example, I had lived in
County X since birth. I underwent a blood transfusion at the local county hospital in
November of 2000. Immediately thereafter I developed a near fatal bacterial infection
from the transfused blood that required expert care, so [ permanently moved to a
community outside Johns Hopkins University to obtain it. A routine compliance audit of
the County X hospital revealed the existence of a defective filter system for all
transfusions performed after January 2000. Several plaintiffs bring a class action against
the hospital, but I am excluded because I no longer reside in Kansas although I have a
viable claim for my injury. Under HB2258, I must file another lawsuit that duplicates the
class action just to have my day in court. Absent this provision in HB2258, my claim
would be included in the class.

Multi-state class actions are virtual relics. Variations in state laws have been used to
prevent certification of “nationwide” actions on the grounds that such actions are not
manageable.

This provision will trigger litigation for years challenging its constitutionality and to
interpret and clarify it and determine its application under differing circumstances.

Amended Sec. 2.a.2. — Changing the definition of “common questions of law or fact.
This provision may be construed as a requirement that all members have exactly identical
claims, which has never been the rule. Does this provision extinguish the court’s power
to manage the class with subclasses, the claims or relief of which may vary from the
primary class in some minor but meaningful way? If so, it seriously undermines the
court’s power.

This change also has the potential to trigger years of additional litigation to interpret,
clarify, and determine its application under differing circumstances.

Amended Sec. 2.a.5. — Identifying members of a class. This amendment seeks to
permit the identity of all class members before the merits of the case are considered. This
provision will encourage duplicative lawsuits and may violate public policy, especially
where defendants have exclusive control over the class members’ identity and cannot
release the information for privacy reasons (for example: a banking or insurance case).

In these cases, it may be necessary to resolve merits issues before the court will require
disclosure of names. Yet, this provision demands that identity come before merits.
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Defendants who are not obligated to protect privacy concerns, nonetheless will exploit
this provision to prevent class action. While defendants may avoid a class action, the end
result may be unnecessarily costly duplicative actions filed by individuals who would
otherwise have been in a class.

This provision also will trigger needless litigation to interpret and clarify and determine
application of the provision under differing circumstances. Does “identification” mean
actual identity or does it refer to the words of the class definition? For example, would
“identification” mean the expression “All owners of 1965-1967 Ford Pintos
manufactured with metal gas tanks mounted within 10 inches of the rear bumper” or the
actual names and addresses of these owners? The expression may be useful and would
give the court discretion to specify, certify, and manage a class. Yet, some members of
the class may never be identifiable during the litigation. When the case is over, the
court’s rulings and findings will prevent those who are never identified from attempting
to seek individual relief. As well, those who move, or transfer, sell, or bequeath property
may never be identifiable, especially in the early stages of litigation.

Amended Sec. 2.b.2. — Injunctive Relief. This section relates to classes that usually ask
for a ruling that makes defendant do or not do something. This provision would forbid
this type of class from seeking any kind of monetary relief. Yet, this restriction runs
afoul of long-established federal law that allows these classes to seek insignificant
monetary relief.

What is the meaning of “monetary relief”? Consider: If Fred, an imprisoned criminal
prosecuting an appeal, get a court order entitling all state criminal defendants to use
prison copiers in the course of legal appeals, has Fred sought relief with monetary value?
If Jane obtains a declaratory judgment that determines that all second mortgages issued
by lender X are null and void, has Jane sought monetary relief? If Dick, one of many
wrongfully terminated employees, obtains a declaratory judgment that the corporation
must reinstate the employees with back pay per federal law, would Dick have sought
monetary relief? Under this provision, back pay would invalidate the class. Would the
court’s declaratory judgment allowing monetary relief in the form of back pay be invalid,
then, after the class was certified and the case came to a close?

Amended Sec. 2.b.4.C. — Cost Benefit Analysis to Justify the Class Action. The
amendment mandates the cost-benefit Catch-22 that strips Kansans of their right to their
constitutionally guaranteed day in court. This provision requires the court to find that the
recovery will be large enough to justify bringing the case as a class action. Yet, all
Kansans have a right to their day in court, regardless the amount of recovery.

For example, for the past five years a super-store discount retailer overcharged by $15
every Kansas purchaser of its brake services. No single consumer could find counsel to
take so small a case to court. Unchecked, the discount retailer would continue to rip-off
HB 2158-- House Judiciary Committee
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Kansas consumers. Over a five-year period, however, the discount retailer could have
overcharged several thousand Kansans. Class action would be the most efficient means
to correct the discount retailer’s bad behavior and to recover the overcharges, particularly
where the plaintiffs have minor monetary claims. Yet, under HB2258, these Kansans
would likely lose their day in court and the State would have little chance to correct this
kind of bad behavior.

Amended Sec. 2.c. - Creating the presumption against class action. This
presumption flies in the face of long-established federal law that tells judges to certify a
class where a question of certification exists and to exercise discretion later to decertify
the class if circumstances so dictate. This provision deviates significantly from K.S.A.
60-223 and Fed. R. Civ. P. 23.

This provision places a higher burden on proponents of a class to show that the
circumstances meet the conditions of the Rule than it puts on opponents to show that the
circumstances do not. Proponents must produce “clear and convincing” evidence. The
*“clear and convincing” standard is just one step below “beyond a reasonable doubt.” If
equated to percentages, “beyond a reasonable doubt” might be 95% or higher. “Clear and
convincing” would be roughly 85%. “Any showing” would be 51%. Further, this
presumption strips the court of its discretion to consider the totality of the circumstances
in each case.

Provision 2.c.4. and 5., read together, effectively eradicate class action altogether,
which has expensive implications. Provision 2.c.4. states that the presumption against
class action exists in any case where the individual members must prove causation.
Provision 2.c.5. requires that all members must prove that the defendant caused their
harm and the extent of that harm. Causation is an element in every case filed. Read
together, then, these two provisions tell every practitioner and the courts that, as a matter
of legislative fiat, no class action may exist because every member must prove causation
and wherever members must prove causation, there is no class action. By wiping out
class action, this provision will force each member of a class to bring individual cases to
prove the same matters over and over again against the same defendant.

As aresult, Provisions 2.c.4. and 5. will sink the court system, wasting enormous
resources of all involved, and jeopardize the constitutional rights of the “little guys” who
would be caught in the cost-benefit Catch-22.

The language in Provision 2.c.4. speaking to cases alleging fraud and reliance is
mere repetition of current practice. Practitioners in Kansas know that fraud class actions,
and the showing of reliance necessary to prove them, are unworkable.,

Amended Sec. 2.c.9. - Certifying a class for resolution of a specific issue. This
amendment strikes the court’s discretion to certify a class as to specific issues, for
example whether a defendant caused the harm (“liability”) or how much harm the
defendant caused (“damages™). This provision encourages repetition, conflicting directly
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with provision (d)(1) which puts the onus on the court to prescribe measures to prevent
undue repetition.

What could be more repetitious — and expensive — than to have 5000 taxpayers each
parade before the court the same evidence, challenging the constitutionality of the state
income tax statute? That was the scenario in Peden, where one class action resolved the
issue of constitutionality without repetition. Under this provision, however, the Peden
court would had to have heard all 5000 taxpayers’ arguments individually. The Peden
class action was decided in 1996. Had all 5000 taxpayers brought individual cases, the
litigation probably would be ongoing yet today.

Amended Sec. 2.f. — Discovery. This provision references “representative parties,”
“intervenors,” and “other class members.” “Representative parties” and “intervenors”
describe the plaintiffs usually found in any class action. Under current federal and state
law, representative parties carry the burden of discovery in the spirit of the class action
rule and for the sake of economy and efficiency. Unnamed plaintiffs usually do not
participate in discovery. This provision raises questions: exactly who does “other class
members” refer to -- unnamed plaintiffs, defendants, or somebody else? What discovery
procedures does the provision reference? By what process do “other members” submit to
discovery? Who requests the discovery from “other members” . . . the court, defendant,
other plaintiffs? Under what circumstances?

The Implications of HB 2258

HB2258 is a major departure from Fed. R. Civ. P. 23 and K.S.A. 60-223. Case law does
not exist to explain it. If passed, a number of the changes proposed in this bill will trigger
litigation for years to interpret and clarify its provisions and determine how, if at all, they
apply under differing circumstances. The questions surrounding interpretation and clarity
of a number of changes in the statute will increase litigation costs for the parties, counsel,
and the courts. Taxpayers pay the ultimate price.

If passed, HB2258 virtually will eliminate class actions in Kansas and jeopardize the
constitutional rights to a day in court for the “little guys” whose claims, even if fully
recovered, would not cover the expense to bring the claims.

Moreover, HB2258 would deprive the State of effective means to create good public
policy, to correct bad behavior, establish standards for good corporate behavior generally,

and save money.

For these reasons, the Kansas Trial Lawyers Association opposes HB2258.
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Examples of How Recent Kansas Class Action

Cases Would Have Been Affected by HB 2258
Sternberger v. Marathon Oil Co. established in one efficient action the proper way to
calculate royalty payments for oil and gas royalty interest holders in Kansas and three
other states. Under HB2258, the case would not have been a class action because each
plaintiff would have had to prove that the oil company caused their losses; all 38 Kansans
would have been forced to bring individual claims, providing that recovery would justify
the expense of suit; and because individual cases even on the same issues tend to return
different results, the State would have been unable to correct the bad behavior of the oil
company as to all 38 Kansans consistently from case to case. Thirty-eight individual
claims would have overburdened the court system, back-logging the court’s schedule,
and wasting taxpayer money and straining other judicial resources.

HB2258 would have deprived the children who sought from S.R.S. emotional and
psychiatric care in Sheila A. v. Whiteman of their constitutionally guaranteed day in court.
First, class action would not have been an option because each child would have to prove
that S.R.S. had caused their harm. Second, each child would have been forced to bring
an individual claim; however, those claims were not for money, thus, they would be
caught in the cost-benefit Catch-22 where recovery would not pay the expense of suit.
Some of these children in need would never have been able to bring suit or obtain care.
Third, the individual cases would have brought about differing results, thus, the State
would not have been able to establish consistently the proper placement procedures as to
all children in State care.

HB2258 would have prevented the cemetery plot/grave/mausoleum crypt owners in
Connolly v. Frobenius from bringing a class action against the cemetery corporation that
was disrupting the peace and tranquility of the cemetery where they grieved their dead.
Here again, plaintiffs did not seek monetary recovery to justify the expense of bringing
individual suits. Counsel would charge by the hour for such a case. Assuming the
owners could afford it, they would have been forced to bring individual duplicative cases
in an attempt to stop the corporation from disrupting the peace.

In Peden v. State, the State resolved the common issues of liability for 5000 taxpayers
challenging the State income tax statute. HB2258 would have forced the taxpayers to file
individual duplicative actions (because they had to prove causation) and the State to
defend against them all, ironically, at taxpayer expense. Those 5000 cases would have
overwhelmed the judicial system and be ongoing even today.

Finally, in Country Club Home v. Harden, under HB2258 the nursing homes would have
been forced to bring individual actions to challenge the regulations that determined their
reimbursements for services rendered to needy individuals. In all probability, multiple
cases would have slowed down recovery. It would have been the individuals seeking
care — those who could least afford it — who suffered from the delay.
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