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MINUTES OF THE HOUSE JUDICIARY COMMITTEE.

The meetirig was called to order by Chairperson Michael R. O’Neal at 3:30 p.m. on March 6, 2002 in
Room 313-S of the Capitol.

All members were present except:
Representative Dean Newton- Excused
Representative Clark Shultz - Excused

Committee staff present:
Jerry Ann Donaldson, Department of Legislative Research
Jill Wolters, Department of Revisor of Statutes
Sherman Parks, Department of Revisor of Statutes
Cindy O’Neal, Committee Secretary

Conferees appearing before the committee:
Representative Tim Owens
John Donham, Attorney, Johnson County
Ken Bisel, Citizens Coalition for Children’s Justice
Sara Adams, Keys for Networking
Bobbi Rine, Parent, Liberal
JoAnn Woellhof, Parent, Liberal
Representative Tom Burroughs

Hearing on HB 2867 - rights of certain aliens to transfer or inherit real property, repealer, was opened.

Representative Tom Burroughs appeared as the sponsor of the proposed bill which would repeal racially
discriminating provisions of Kansas Law, which discriminates on the basis of race. (Attachment 1)

Hearing on HB 2867 was closed.

Hearing on HB 2851 - miscreants & delinquents; decaying juvenile adjudications, was opened.

Representative Tim Owens appeared before the committee as the sponsor of the proposed bill. He stated that
the goal of the proposed bill was to hold children responsible for their actions without criminalizing them.
He provided the committee with a balloon amendment which would incorporate the provisions of SB 608 into
the bill. (Attachment 2) The proposed bill addresses several concerns:

> Redesignates children in their juvenile offender status as delinquents and miscreants instead
of felons and misdemeanants

> Allows for adjudication in most instances to decay at a certain age

> Requires a parent or attorney be present during questioning

John Donham, Attorney, Johnson County, believes that juveniles do not have the ability to visual the
consequences of their actions and that they view the acts to be “pranks”. (Attachment 3)

Ken Bisel, Citizens Coalition for Children’s Justice, stated that responsible parents should be included in the
process unless they are deemed unfit. He preferred not to have the serious crimes decay. The proposed bill
offers young people hope about their future.

Sara Adams, Keys for Networking, was concerned about families not being involved in the intake process,
and that the juveniles are not afforded the same rights as adults.(Attachment 4)

Bobbi Rine, Parent, Liberal, informed the committee that her 10 year old son was arrested and had already
been through the intake before she was contacted.

JoAnn Woellhof, Parent, Liberal, also expressed her concern without being included in the intake process and
not having a voice on their placement at a juvenile facility.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE HOUSE JUDICIARY COMMITTEE at 3:30 p.m. on March 6, 2002 in Room 313-S
of the Capitol.

The following people did not appear before the committee but requested their written testimony be included
in the minutes:

E-mail letters (Attachment 5)

Kris Kobach, Professor of Law, University of Kansas (Attachment 6)
Paul Morrison (Attachment 7)

John Conaghan (Attachment §)

Citizen’s Coalition for Children’s Justice (Attachment 9)

The committee meeting adjourned at 5:30 p.m. The next meeting was scheduled for March 7, 2002.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 2
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New York University

A private university in the public service

School of Law

40 Washington Square South, Room 319

New York, NY 10012-1099 -y, - ollé
Telephone: (212) 998-6007 — £ /&) =5

Fax: (212) 995-4590

E-mail: ching @juris.law.nyu.edu

Gabriel . Chin * To: &
Visiting Professor of Law

July 10, 2001

Representative Tom Burroughs
State Capitol Room 284-W
Topeka, KS 66612

Dear Representative Burroughs,

I have the honor of enclosing a copy of a report urging repeal of a Jim Crow-era statute,
designed to discriminate against Asians, which remains on the books as Kansas Statutes
Annotated § 59-511. That section, in effect in one form or another since the 1920s, provides
greater inheritance rights to aliens who are “eligible to citizenship” compared to those who are
not. In that era federal law imposed a racial test on citizenship by naturalization. This statute
borrowed the federal restriction; the Supreme Court explained that the aliens “eligible to
citizenship” to which the statute referred were “free white persons.” Hughes v. Kerfoot, 175 Kan.
181, 186, 236 P.2d 226, 230 (1953). In the Jim Crow era, over a dozen states had restrictions on
property ownership by aliens ineligible to citizenship; the Supreme Court and legal scholars
recognized that these statutes were aimed at Asians because members of other races were eligible
to naturalize. For example, in Terrace v. Thompson, the Supreme Court explained that
“[glenerally speaking, the natives of European countries are eligible. Japanese, Chinese and
Malays are not.” 263 U.S. 197, 220 (1923).

The report suggests that the statute, which is unenforced, is also unconstitutional and
contrary to the present public policy of Kansas. These statutes sometimes made it impossible for
persons of Asian racial ancestry to work in agriculture or other industry requiring real property.
Asians and others lost their land in many states, and some were prosecuted criminally. These
statutes remain a source of bitterness to many Asian Americans. Last year the Alien Land Law
Project asked Wyoming and New Mexico to repeal their anti-Asian statutes, and- their
legislaturcs passed repealers this year. We hope that Kansas will also repeal this anachronistic

law.

Very truly yours,

Gabriel J. Chin
Immigration and Nationality Law Review
Alien Land Law Project

House Judiciary
Attachment 1

3-6-02
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cession, but if such advancement exceeds the
amount to which such person would be entitled
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History: L. 1939, ch. 180, § 32, July 1.
Source or prior law:

22-125, 22-126.
Cross References to Related Sections:

Method of determinjng advancement, see 59-2948.
Judicial Council, 1939:

Last sentence added.

Research and Practice Aids:

Bartlett's Probate Practice § 323.

Descent and Distribution = 94.

Hatcher's Digest, Advancements § 5.

C.].5. Descent and Distribution § 99.

Testator’s property, Kansas Practice Methods § 563.
Law Review and Bar Journal References:

“The Capricious Operation of the Kansas Elective Share:
Feast or Famine for the Surviving Spouse,” John W. Kuether
and Willard B. Thompson, 61 J.K.B.A. No. 10, 32, 36 (1992)

CASE ANNOTATIONS
1. Notes given by son to father held advancements and

wiped out by will. In re Estate of Bush, 155 K. 556, 561, 127
P.2d 455.

2. Under former law (22-118) inheritance of grandchild
from grandmother subject to advancement to father. Meenen
v. Meenen, 180 K. 779, 786, 308 P.2d 158,

3. Bonds purchased by decedent with daughter as co-

owner held advancement. Broderick v. Moore, 226 F.2d 105,
106, 107.
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59-511. Rights of aliens. All aliens eligi-
ble to citizenship under the laws of the United
States may transmit and inherit real estate, or any
interest therein, in this state, in the same manner
and to the same extent as citizens of the United
States. All other aliens may transmit and inherit
real estate, or any interest therein, in this state,
in the manner and to the extent and for the pur-
pose prescribed by any treaty existing between
the govemnment of the United States and the' na-
tion or country of which such alien is a citizen
or subject, and not otherwise.

History: L. 1939, ch. 180, § 33; July 1.
Source or prior law:

58-2701, 58-2702.
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Cross References to Related Sections:

Rights of aliens regulated by law, Kan. Const., Bill of
Rights, § 17.
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Bartlett's Probate Practice § 328.

Aliens © 9,

Hatcher's Digest, Aliens § 5.

C.].5. Aliens §§ 21, 26.

Aliens eligible to citizenship, Kansas Probate Law and Prac-
tice § 332.
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law, Richard C. Harris, 4 K.L.R. 151, 153 (1955); Richard
W. Stavely, 4 K.L.R. 174, 178 (1955).

“Alien Ownership of Kansas Farmland: Can It Be Prohib-
ited?" David A. Williams, 20 W.L.J. 514, 518, 519 (1981).

“Farmers and the Law: Exemptions and Exceptions,” J. W.
Looney, 50 J.K.B.A. 7, 23 (1981).
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provisions of section. Hughes v. Kerfoot, 175 K. 181, 183,
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History: L. 1939, ch. 180, § 34; L. 1976, ch.
242, § 5; Jan. 10, 1977,

Source or prior law:
58-2706.

Cross References to Related Sections:
Proceedings for sale of real estate, see ch. 59, art. 23.

Research and Practice Aids:
Barilett's Probate Practice § 334.
Hatcher's Digest, Aliens § 5.

Law Review and Bar Journal References:
“Alien Ownership of Kansas Farmland: Can It Be Prohib-
ited?” David A. Williams, 20 W.L.J. 514, 518, 519 (1981).
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JULY TERM, 1953

Hughes v. Kerfoot

No. 38,944

Mirorep L. HucHss, et al., Appellees, v. G. H. Kerroor, et al,,
Appellees, and Erias E. Owen, Appellant.
(263 P. 24 226)

SYLLABUS BY THE COURT

1. AvtEns—“Eligible to Citizenship”—Statutes Construed. The word “eli-

gible” in the language, “All aliens cligible to citizenship under the laws of
the United States .7 found in G. S. 1935, 67-701, and G. S. 1949,
59-511, expresses the idea of potentiality rather than realization, and refers
to those aliens who, by virtue of race or color, are capable of becoming
citizens upon full compliance with federal naturalization laws and regula-
tions, and is not limited in meaning sc as to include only those aliens who
have already established their eligibility to nuturalization.

. SamE—Action in Partition—"Eligible to Citizenship.” In an action to
partition real estate and for an accounting of the rents and profits, the
record is examined and it is held: For the reasons set forth in the opinion,
plaintiffs and defendants (other than appellant) are aliens “eligible to
citizenship”; their rights are governed by the provisions of G. S. 1935, 67-
701, and G. S. 1949, 39-511, and are not dependent upon or affected by
the provisions of any treaty between this country and Great Britain, and
appellant’s motion to make the petition more definite and certain, and his
demurrer to the petition and the answer of other defendants, were properly
overruled.

[Se]

Appeal from Osage district court; A. K. StavevLy, judge. Opinion filed
November 7, 1953.  Alfirmed. s

Harry T. Coffman, of Lyndon, argued the cause, and Ward D. Martin,
of Topeka, was with him on the briefs for the appellant,

Alex Ifotchkiss, of Lyndon, argued the cause, and Paul E. Wilson, of
Topcka, was with him on the bricfs for the appellees.

The opinion of the court was delivered by

PricE, J.: This is a partition action. The appeal is from orders
overruling a motion by one of the defendants to make the petition
more definite and certain, and his demurrer to the petition and an
answer filed by certain other defendants.

Owen Owen, also known as Owen Owens, a resident of Osage
county, was a maturalized citizen of the United States. He died
intestate on November 20, 1934, the owner of considerable real
estate in Osage and Wallace counties, Elias E. Owen, one of the
defendants (and hereinafter referred to as appellant), was ap-
pointed administrator of his estate by the probate court of Osage
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county. The estate was duly administered and closed and the real
estate of decedent was assigned to the heirs-at-law shown to be
entitled thereto. This action is brought by heirs of an heir of
Owen Owen who died subsequent to the latter’s death.

The petition alleges that plaintiffs “are residents of the country of
England,” and lists their correct post-office address in that country.
Following a recital of the death of Owen Owen, the property
owned by him at the time of his death, and the fact of his estate
having been administered in the probate court of  Osage county,
the petition proceeds to set out the respective interests of the
numerous heirs of decedent as tenants-in-common of the real estate
owned by him at the time of his death. It then alleges that appel-
Iant has continued in the operation and management of the de-
scribed real estate, paid the taxes thereon, collected all rentals
therefrom, but that he has failed to render any accounting of the
profits. The prayer is for an accounting by appellant and for
partition of the property.

To this petition appellant filed a motion to require plaintiffs to
make it more definite and certain by stating whether plaintiffs are
citizens of the United States or aliens, and, if the latter, of what
country they are citizens, and by stating whether other heirs named
as tenants-in-common of the real estate in question are citizens of
the United States or aliens, and, if the latter, of what country they
are citizens.

This motion was overruled.

Later, a number of defendants filed their answer in which they
admitted the allegations of the petition and set out with some detail
the deaths of certain heirs of Owen Owen, by virtue of which they
(the answering defendants) succeeded to rights in the property in
question. The prayer of this answer follows closely the prayer of
the petition.

Appellant then filed a demurrer to the petition and answer upon
the ground those pleadings did not state facts sufficient to constitute
a cause of action. The demurrer was overruled and this appeal
followed.

With reference to appellant’s first complaint, that the court erred
in overruling his motion to make the petition more definite and
certain, one short answer is that we know of no statute or other
authority, and none has been cited, which requires that in an action
of this kind the citizenship of the parties be set out.

However, be that as it may, it is stated in appellant’s brief, and

S
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is not denied by appellees, that all of the parties to this action, with
the exception of appellant (who is a resident of Osage county), are
citizens of and reside in Great Britain, presumably England or
Wales. We therefore proceed upon the premise that they are aliens.

The question, therefore, is whether they, as aliens, are entitled
to inherit their shares of the Kansas real estate involved in this par-
tition action,

In their briefs the parties have gone into the constitutional and
legislative history of the question, but, entirely aside from the fact
of lack of time and space insofar as this opinion is concerned, we
do not, for the purposes of this case, consider it necessary to make
an extended review of the authorities bearing on the question.
Those interested are referred to Johnson v. Olson, 92 Kan. 819, 142
Pac. 256, L. R. A. 1915E, 327, decided in 1914.

Section 17 of the Bill of Rights of our state Constitution provides
that:

“ The rights of aliens in reference to the purchase, enjoyment or
descent of property may be regulated by law.”

This provision was adopted in 1888. In 1995, the legislature, in-
sofar as the question before us is concerned, dealt with the matter
when it enacted §§ 1 and 2, chapter 209, Laws of 1925, which later
became G. §. 1935, 67-701 and 702. They read:

“All aliens eligible to citizenship under the laws of the United States may
acquire, posscss, enjoy, trunsmit and inherit real property, or any interest
therein, in this state, in the same manner and to the same extent as citizens of
the United States, oxcept as otherwise provided by the laws of this state. (67-
701.

“.gxll alicns other than those mentioned in section 1 [687-701] of this act may
acquire, posscss, enjoy and transter real property, or any interest therein, in
this state, in the manner and to the extent and for the purpose prescribed by
any treaty now cxisting between the government of the United States and the
nation or country of which such alien is a citizen or subject, and not otherwise.”
(67-702.)

Appellecs contend that they, being aliens “eligible to citizenship,”
are entitled to inherit the property in question by virtue of scction
701.

Appellant, on the other hand, while asserting that appellees are
aliens, contends they arc not aliens “eligible to citizenship”; that
they fall within the provisions of section 702 and thus can inherit
only to the extent permitted by treaty between this country and
Great Britain, and in support of this argument refers to a 1900
treaty between the two countries, which, it is conceded, provides in
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substance that where, upon the death of any person holding real
property within the territories of one of the two countries, such
real property would, by the laws of the land, pass to a citizen or
subject of the other, were he not disqualified by the laws of the
country where such real property is situated, such citizen or subject
shall be allowed a term of three years in which to sell the same and
to withdraw the proceeds thereof. It is to be remembered that the
ancestor, Owen Owen, died in 1934, whereas this action was com-
menced in 1951, and appellant contends that the treaty permits only
a defeasible fee which terminated upon the expiration of three
years from date of death, or a reasonable time thereafter.

Appellant also makes some contention that our former escheat
statute (G. S. 1935, 22-1315), providing for the escheat, under cer-
tain circumstances, of property of an alien dying intestate, has a
bearing on the question. The argument is not entirely clear, but
we are unable to see how that statute would have any application,
if for no other reason than that Owen Owen was not an alien at the
time of his death. He was a naturalized citizen of the United States.

Tt is clear that if appellees are aliens “eligible to citizenship,” sec-
tion 701, supra, applies, and they inherit their respective shares of
the property involved.

On the other hand, if they are not aliens “eligible to citizenship,”-
then section 702, supra, which refers to all aliens other than those
who are “eligible to citizenship,” would apply, and thus the rights
of appellees to “acquire, possess, enjoy and transfer real property,
or any interest therein, in this state,” would be subject to the terms
and extent of any treaty existing between this country and Great
Britain.

Narrowed down, therefore, the basic question for determim‘ition
is whether appellees, as British nationals, are aliens “eligible to
citizenship” under the laws of the United States. If they are—the
fact would dispose of this appeal.

In contending that they are not, appellant places a narrow inter-
pretation upon the phrase and argues that it means no alien is
“cligible to citizenship” until he has proved that he possesses certain
racial, residence, moral and political qualifications required by fed-
eral law for naturalization—in other words, it is contended the phrase
“eligible to citizenship,” as used in the statute, is synonymous with
being “eligible to naturalization,” and that, as the petition and

answer contain no allegations to the effect appellees are “eligible
to naturalization,” the demurrer should have been sustained.

\-6
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Appellees, on the other hand, urge a broader interpretation of the
words “eligible to citizenship,” and argue that, as a practical matter,
they refer to those classes of aliens who, by virtue of color or racial
background, are eligible under our federal law to apply for nat-
uralization.

At the time appellant’s demurrer was overruled the trial court
filed a memorandum opinion. Inasmuch as it clearly discusses the
question and sets forth what we think the law to be, excerpts there-
from are quoted:

“The naturalization act answers this question by excluding from its operation
all aliens other than free white persons and certain groups not here involved.
Those outside the enumerated classes to whom the act is applicable are denied
the benefit of the naturalization procedure and hence are barred from becoming
citizens. They are aliens not eligible to citizenship and therefore do not come
within the terms of our statutes.

“The demurrant [appellant] contends that an alien is not eligible to citizen-
ship until he has complied with the statutory prerequisites as to residence,
declaration of intention, petition and proof. Naturalization is a somewhat
lengthy process, requiring among other things five years’ residence in this
country, of which at least six months must be residence in the state, At what
stage of the proceedings does an alien become eligible to citizenship? To
carry out demurrant’s [appellant’s] contention, it cannot be until all of the
preliminary steps have been performed. In effect this means that the alien is
eligible to citizenship only during the brief interval between the judgment of
admission and the taking of the oath by the candidate—usually a matter of a
few minutes. As pointed out in Gorman v. Ry. Co., 203 N. Y. S. 632, this posi-
tion reduces the words ‘eligible to citizenship’ to an absurdity. It deprives
sections 67-701 and 59-511 of all practical meaning and value, and would
reduce their application to the infinitesimal number of cases where death sud-
denly occurs between the adjudication and the oath,

“It seems clear that a distinction must be made between eligibility to citi-
zenship and eligibility to naturalization. This distinction appears to be recog-
nized by the language of Sec. 322.1, Immigration and Nationality Laws and
Regulations, which states, ‘A person, not a citizen of the United States, in order
to be eligible for naturalization upon a petition for naturalization’ must comply
with certain preliminary requirements. Eligibility to citizenship is quite a
different thing, -

“Webster defines ‘eligible’ as meaning ‘fitted or qualified to be chosen;
legally or morally suitable worthy to be chosen or selected; desirable.’
‘Eligible’ thus expresses the idea of potentiality rather than of realization. It
looks to the future and signifies a present qualification to enjoy prospective
rights and benefits contingent not only thereon but also upon something else
which must be done preliminary thereto. To illustrate, a person must be more
than thirty years of age and have practiced law for at least four years to fill the
office of district judge. Many lawyers meet these conditions and they are
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therefore eligible to be district judges, but they cannot fill the office until they
have put themselves in the way of securing appointment or election to it. So
it is with the alien. He is eligible to citizenship if he is a free white person,
: _ but he cannot become a citizen until he has the required residence and has
ol taken the necessary preliminary steps. These completed, he is outside the cliss
e = . of aliens and is a citizen. Eligibility means that he has the capacity to become

a citizen when he has complied with the regulations, rather than that he
actually possesses the right to take the oath and be admitted.

“* ‘Eligible to citizenship’ as used in our statutes means capable, as
free white pefSons, of becoming citizens. It does not mecan qualified to be
naturalized by compliance with the statutory requirements. :

“The plaintifs and the defendant cotenants, being free white persons and
nationals of a friendly country, they come squarely within the terms of sections
67-701 and 59-5T1I. Those sections govern their rights and they need not
depend upon the terms of the treaty of 1900; and they are therefore not subject
to the provisions of Sec. 67-702, et seq.” (It is to be noted that sections 67-701
and 702, mentioned by the trial court, refer to G. S. 1935, and that section
59-511 refers to G. S. 1949, the latter section being substantially identical to
the two earlier sections which were repealed in 1939.)

In other words, as pointed out by the trial court, there is a distine-
tion between being “eligible to citizenship” and “eligible to natural-
ization.” The former refers to a broad class of aliens who are capable
of becoming citizens upon full compliance with federal naturaliza-
tion laws and regulations. The latter refers to those aliens who not
only are eligible to citizenship, but who also have already established
their eligibility to naturalization by compliance with federal rules
and regulations pertaining to the question. As a practical matter,
an alien might be eligible to citizenship, and at the same time be
ineligible to naturalization—due to his moral background or political
beliefs. :

It is clear that appellees are aliens “eligible to citizenship,” and
that their rights are not dependent upon or affected by the provisions
of any treaty between this country and Great Britain.

The rulings from which the appeal was taken were correct, and
the judgment of the lower court is affirmed.
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Chairman O’Neal, members of the House Judiciary Committee, I am here today to testify
on behalf of House Bill 2851 concerning Juvenile Offenders, how they are designated,
decaying of sentences, relation to Adult Sentencing Guidelines, relation to the Juvenile
Intake and Assessment process, parental involvement and custody and arrest procedures.
In a nutshell, what is being attempted is to review the Juvenile Justice statutes put in
place in 1996 and to attempt to correct some of the unintended consequences that have
been discovered through case law experience.

HB 2851 as you have it before you is an expanded version of the initial bill I proposed.
The reason for the expansion is the failure of Senate Bill 608, proposed by Senator
Atkins, to be heard in the Senate Judiciary Committee prior to turnaround, thereby
necessitating that the issues raised therein be added to HB2851 in order to be heard this
year.

About a year ago, in my capacity as a practicing Juvenile and Family attorney, I began to
notice a disturbing trend concerning how children and families were being treated in the
Juvenile Intake and Assessment Center in Johnson County and further became concerned
with the zero tolerance policies in the school systems as well as in the district attorney’s
office. I began to hear the same stories of how the children and their parents and even
some of their attorneys were being treated when the children were taken to the JIAC,
even for relatively minimal offenses. None of the people relating their experiences knew
each other so the source of information was from disassociated parties and yet the
information was the same, leading me to believe that what I was being told was accurate.
I contacted several attorneys with whom I am acquainted and who also practiced in
juvenile law, and asked if they were having the same information provided to them. I
also asked if they too were concerned at the process as well and to a person they
responded in the affirmative.

HB 2851 as amended addresses several of these concerns.

e First, it redesignates children in their juvenile offender status as
delinquents and miscreants instead of felons and misdemeanants. While
there is a question as to its application, case law is silent on whether a
juvenile adjudication as a felony constitutes a felony as it relates to
activities from which convicted felons are prohibited. It is clear under
current law that an adjudication of a juvenile as a felon may be used for
future sentencing under the adult sentencing guidelines. Labeling children
at a young age with such designations in many cases removes all hope

House Judiciary
Attachment 2
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from the children or their parents that their future will ever be salvaged
and that meaningful opportunities will be denied them in employment,
education and socio-economic status.

e Next, it allows for adjudications in most instances to decay at a certain age
after the child has had an opportunity to undergo whatever treatment or
penalties that are deemed necessary within the juvenile court system
without criminalizing the child and replacing one harm with another.

e With regard to the issues raised in Senator Atkins’ SB 608, the
constitutional questions which generated the Attorney General opinion
related to the Juvenile Intake and Assessment Centers, are dealt with by
requiring an attorney or parent to be present during questioning along with
establishing the right of the child to decline to answer questions without
placing the child in jeopardy of detention for said declination.

e Taken collectively the issues raised in the consolidated bills, address all of
the requirements set out in Section 4 of HB 2851 without criminalizing the
children and yet still holding them responsible for their actions. The
constitutional protections afforded adult criminal defendants are afforded
the children as well if in fact they are to be held accountable to the same
degree as though they were adults. And they become relatively irrelevant
if i fact the adjudications decay and are never used as a sentence-
enhancer when they become adults.

It is important that this bill not be viewed as a Johnson County problem only just because
other JTAC programs have not experienced some of the same issues described above. If
nothing is done to correct these unintended consequences, they could expand to include
the entire state. It is also important as you members of the committee examine this
proposal that you begin by reading the goal set out in Section 4 and then consider the
testimony, both oral and written, in that context. I especially want to refer you to the
testimony of Dr. Jerry Wyckoff who spent many years as a school psychologist with the
Shawnee Mission School District before becoming a private practitioner dealing with
adolescents. It is indeed unfortunate that the short notice did not allow him to be able to
be here to respond to your questions.

In closing let me urge you to support this bill and to enhance the measures that were
placed into effect back in 1996 with the Juvenile Justice Reform so that we can truly
address the best interests of all children in the State of Kansas.

Thank you for your consideration:

~Shoray ' Dyrece

Thomas C. (Tim) Owens
Representative, 19" District
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AN ACT concerning juveniles; relating to miscreants and delinquents;
relating to decaying sentences; amending K.S.A. 21-4709, 21-4710, 38-

Proposed Amendment
Representative Tim Owens
March 4, 2002

A

1601 Ené}ﬁS-lGOZind K.S.A. 2001 Supp. 21-4711yand repealing the

existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 21-4709 is hereby amended to read as follows: 21-
4709. The criminal history scale is represented in abbreviated form on
the horizontal axis of the sentencing guidelines grid for nondrug crimes
and the sentencing guidelines grid for drug crimes. The relative severity
of each criminal history category decreases from left to right on such grids.
Criminal history category A is the most serious classification. Criminal
history category 1 is the least serious classification. The criminal history
categories in the criminal history scale are:

Criminal
History
Category Descriptive Criminal History

A The offender’s criminal history includes three or more adult con-
victions or juvenile adjudications, in any combination, for person
felonies.

B The offender’s criminal history includes two adult convictions or
juvenile adjudications, in any combination, for person felonies.

C The offender’s criminal history includes one adult conviction or ju-
venile adjudication for a person felony, and one or more adult
conviction or juvenile adjudication for a nonperson felony.

D The offender’s criminal history includes one adult conviction or ju-
venile adjudication for a person felony, but no adult conviction
or juvenile adjudications for a nonperson felony.

E The offender’s criminal history includes three or more adult con-
victions or juvenile adjudications for nonperson felonies, but no
adult conviction or juvenile adjudication for a person felony.

F The offender’s criminal history includes two adult convictions or
juvenile adjudications for nonperson felonies, but no adult con-
viction or juvenile adjudication for a person felony.

and 75-7023

,38-1606 and 38-1624
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G The offender’s criminal history includes one adult conviction or ju-
venile adjudication for a nonperson felony, but no adult convic-
tion or juvenile adjudication for a person felony.

H The offender’s criminal history includes two or more adult convic-
tions or juvenile adjudications for nonperson and/or select mis-
demeanors, and no more than two adult convictions or juvenile
adjudications for person misdemeanors, but no adult conviction
or juvenile adjudication for either a person or nonperson felony.

1 The offender’s criminal history includes no prior record; or, one
adult conviction or juvenile adjudication for a person, nonperson,
or select misdemeanor, but no adult conviction or juvenile ad-
judication for either a person or nonperson felony.

As used in this section, “adult convictions” includes extended jurisdic-
tion juvenile prosecutions, pursuant to K.S.A. 38-1636, and amendments
thereto.

Sec. 2. I\? .S.A. 21-4710 is hereby amended to read as follows: 21-
4710. (a) Criminal history categories contained in the sentencing guide-
lines grid for nondrug crimes and the sentencing guidelines grid for drug
crimes are based on the following types of prior convictions: Person felony
adult convictions, nonperson felony adult convictions, person felony ju-
venile adjudications, nonperson felony juvenile adjudications, person mis-
demeanor adult convictions, nonperson class A misdemeanor adult con-
victions, person misdemeanor juvenile adjudications, nonperson class A
misdemeanor juvenile adjudications, select class B nonperson misde-
meanor adult convictions, select class B nonperson misdemeanor juvenile
adjudications and convictions and adjudications for violations of municipal
ordinances or county resolutions which are comparable to any crime clas-
sified under the state law of Kansas as a person misdemeanor, select
nonperson class B misdemeanor or nonperson class A misdemeanor. A
prior conviction is any conviction, other than another count in the current
case which was brought in the same information or complaint or which
was joined for trial with other counts in the current case pursuant to
K.S.A. 22-3203 and amendments thereto, which occurred prior to sen-
tencing in the current case regardless of whether the offense that led to
the prior conviction occurred before or after the current offense or the
conviction in the current case.

(b) A class B nonperson select misdemeanor is a special classification
established for weapons violations. Such classification shall be considered
and scored in determining an offender’s criminal history classification.

(c) Except as otherwise provided, all convictions, whether sentenced
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consecutively or concurrently, shall be counted separately in the of-
fender’s criminal history.

(d) Except as provided in K.S.A. 21-4716, and amendments thereto,
the following are applicable to determining an offender’s criminal history
classification:

(1)  Only verified convictions will be considered and scored.

(2)  All prior adult felony convictions—ineluding-expungements; will
be considered and scored.

(3) There will be no decay factor applicable for adult convictions.

(4) Except as otherwise provided, a juvenile adjudication forjuveniles
17 years of age when the crime occurred, which would have been a non-
person class D or E felony if committed before July 1, 1993, ora nondrug
level 6, 7, 8, 9 or 10, or drug level 4, nonperson felony if committed on
or after July 1, 1993, or a misdemeanor if committed by an adult, will
decay if the current crime of conviction is committed after the offender
reaches the age of 25 23.

(5) For convictions of crimes committed before July 1, 1993, a ju-
venile adjudication for juveniles 17 years of age when the crime occurred
which would constitute a class A, B or C felony, if committed by an adult,
will not decay. For convictions of crimes committed on or after July 1,
1993, a juvenile adjudication for juveniles 17 years of age when the crime
occurred which would constitute an off-grid felony, a nondrug severity
level 1, 2, 3, 4 or 5 felony, or a drug severity level 1, 2 or 3 felony, if
committed by an adult, will not decay.

(6) Al juvenile adjudications for juveniles 17 years of age when the
crime occurred which would constitute a person felony will not decay or
be forgiven.

(7)  All person misdemeanors, class A nonperson misdemeanors and
class B select nonperson misdemeanors, and all municipal ordinance and
county resolution violations comparable to such misdemeanors, shall be
considered and scored.

(8)  Unless otherwise provided by law, unclassified felonies and mis-
demeanors, shall be considered and scored as nonperson crimes for the
purpose of determining criminal history.

(9)  Prior convictions of a crime defined by a statute which has since
been repealed shall not be scored using the classification assigned at the
time of such conviction.

(10) Prior convictions of a crime defined by a statute which has since
been determined unconstitutional by an appellate court shall not be used
for criminal history scoring purposes.

(11)  Prior convictions of any crime shall not be counted in determin-
ing the criminal history category if they enhance the severity level or
applicable penalties, elevate the classification from misdemeanor to fel-
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ony, or are elements of the present crime of conviction. Except as oth-
erwise provided, all other prior convictions will be considered and scored.

(12) Except as provided further, a juvenile adjudication for juveniles
16 years of age and younger when the crime occurred will decay if the
current crime of conviction is committed after the offender reaches the
age of 21. If a juvenile is prosecuted and adjudicated as an extended
jurisdiction juvenile prosecution, such adjudication will not decay. For
the purposes of a juvenile adjudication for juveniles 16 years of age and
younger, decay means an automatic termination, deletion and destruction
of the records from any law enforcement agency that has records of the
adjudication, including, but not limited to, arrest or detention records.
Such decayed juvenile adjudication shall not be used for any criminal
proceeding, including, but not limited to sentencing.

(e) Notwithstanding the provisions of subsection (d)(4), (5), (6) and
(12), any juvenile adjudication that occurred prior to July 1, 1996 shall
not be considered and scored for criminal history purposes.

Sec. 3. K.S.A. 2001 Supp. 21-4711 is hereby amended to read as
follows: 21-4711. In addition to the provisions of K.S.A. 21-4710 and
amendments thereto, the following shall apply in determining an of-
fender’s criminal history classification as contained in the presumptive
sentencing guidelines grid for nondrug crimes and the presumptive sen-
tencing guidelines grid for drug crimes:

(a) Every three prior adult convictions or juvenile adjudications of
class A and class B person misdemeanors in the offender’s criminal his-
tory, or any combination thereof, shall be rated as one adult conviction
or one juvenile adjudication of a person felony for criminal history pur-
poses. Every three prior adult convictions or juvenile adjudications of
assault as defined in K.S.A. 21-3408 and amendments thereto occurring
within a period commencing three years prior to the date of conviction
for the current crime of conviction shall be rated as one adult conviction
or one juvenile adjudication of a person felony for criminal history
purposes.

(b) A conviction of subsection (a)(1) of K.5.A. 21-4204 and amend-
ments thereto, criminal possession of firearms by a person who is both
addicted to and an unlawful user of a controlled substance, subsection
(a)(4) of K.5.A. 21-4204 and amendments thereto, possession of a firearm
on school grounds or K.S.A. 21-4218 and amendments thereto, possession
of a firearm on the grounds or in the state capitol building, will be scored
as a select class B nonperson misdemeanor conviction or adjudication and
shall not be scored as a person misdemeanor for criminal history
purposes.

(c) (1) If the current crime of conviction was committed before July
1, 1996, and is for subsection (b) of K.S.A. 21-3404, involuntary man-
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slaughter in the commission of K.S.A. 8-1567 and amendments thereto
driving under the influence, then, each prior adult conviction or juvenile
adjudication for K.S.A. 8-1567 and amendments thereto shall count as
one person felony for criminal history purposes.

(2) If the current crime of conviction was committed on or after July
1, 1996, and is for involuntary manslaughter while driving under the in-
fluence of aleohol and drugs, each prior adult conviction, diversion in lieu
of criminal prosecution or juvenile adjudication for: (A) An act described
in K.S.A. 81567 and amendments thereto; or (B) a violation of a law of
another state or an ordinance of any city, or resolution of any county,
which prohibits the act described in K.S.A. 8-1567 and amendments
thereto shall count as one person felony for criminal history purposes.

(d) Prior burglary adult convictions and juvenile adjudications will be
scored for criminal history purposes as follows:

(1) As a prior person felony if the prior conviction or adjudication
was classified as a burglary as described in subsection (a) of K.5.A. 21-
3715 and amendments thereto.

(2) As a prior nonperson felony if the prior conviction or adjudication
was classified as a burglary as described in subsection (b) or (c) of K.S.A.
21-3715 and amendments thereto.

The facts required to classify prior burglary adult convictions and ju-
venile adjudications must be established by the state by a preponderance
of the evidence. :

(e) Out-of-state convictions and juvenile adjudications will be used in
classifying the offender’s criminal history. An out-of-state crime will be
classified as either a felony or a misdemeanor according to the convicting
jurisdiction. If a crime is a felony in another state, it will be counted as a
felony in Kansas, The state of Kansas shall classify the crime as person or
nonperson. In designating a crime as person or nonperson comparable
offenses shall be referred to. If the state of Kansas does not have a com-
parable offense, the out-of-state conviction shall be classified as a non-
person crime. Convictions or adjudications occurring within the federal
system, other state systems, the District of Columbia, foreign, tribal or
military courts are considered out-of-state convictions or adjudications.
The facts required to classify out-of-state adult convictions and juvenile
adjudications must be established by the state by a preponderance of the
evidence.

(f) Except as provided in subsections (4), (5) and, (6) and (12) of
.S.A. 21-4710 and amendments thereto, juvenile adjudications will be
applied in the same manner as adult convictions. OQut-of-state juvenile
adjudications will be treated as juvenile adjudications in Kansas.

(g) A prior felony conviction of an attempt, a conspiracy or a solici-
tation as provided in K.S.A. 21-3301, 21-3302 or 21-3303 and amend-
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ments thereto, to commit a crime shall be treated as a person or non-
person crime in accordance with the designation assigned to the
underlying crime.

(h) Drug crimes are designated as nonperson crimes for criminal his-
tory scoring.

Sec. 4. K.S.A. 38-1601 is hereby amended to read as follows: 38-
1601, Article 16 of chapter 38 of the Kansas Statutes Annotated and
K.S.A. 38-16,126, 38-16,127 and 38-16,128, and amendments thereto,
shall be known and may be cited as the Kansas juvenile justice code. The
primary goal of the juvenile justice code is to promote public safety, hold
juvenile offenders accountable for such juvenile’s behavior and improve
the ability of juveniles to live more productively and responsibly in the
community. To accomplish this goal, juvenile justice policies developed
pursuant to the Kansas juvenile justice code shall be designed to: (a)
Protect public safety; (b) recognize that the ultimate solutions to juvenile
crime lie in the strengthening of families and educational institutions, the
involvement of the community and the implementation of effective pre-
vention and early intervention programs; (c) be community based to the
greatest extent possible; (d) be family centered when appropriate; (e)
facilitate efficient and effective cooperation, coordination and collabora-
tion among agencies of the local, state and federal government; (f) be
outcome based, allowing for the effective and accurate assessment of
program performance; (g) be cost-effectively implemented and admin-
istered to utilize resources wisely; (h) encourage the recruitment and
retention of well-qualified, highly trained professionals to staff all com-
ponents of the system; (i) appropriately reflect community norms and
public priorities; and (j) encourage public and private partnerships to
address community risk factors.

In all proceedings concerning a juvenile offender, such offender shall
be known as a miscreant or delinquent, as such terms apply.

Sec. 5. K.S.A. 38-1602 is hereby amended to read as follows: 38-
1602. As used in this code, unless the context otherwise requires:

(a) “Juvenile” means a person 10 or more years of age but less than
18 years of age.

(b) “Juvenile offender” means a person who commits an offense
while a juvenile which if committed by an adult would constitute the
commission of a felony or misdemeanor as defined by K.S.A. 21-3105,
and amendments thereto, or who violates the provisions of K.S.A. 21-
4204a or K.5.A. 41-727 or subsection (j) of K.S.A. 74-8810, and amend-
ments thereto, but does not include:

(1) A person 14 or more years of age who commits a traffic offense,
as defined in subsection (d) of K.S.A. 8-2117, and amendments thereto;

(2) a person 16 years of age or over who commits an offense defined
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in chapter 32 of the Kansas Statutes Annotated;

(3) a person under 18 years of age who previously has been:

(A) Convicted as an adult under the Kansas code of criminal
procedure;

(B) sentenced as an adult under the Kansas code of criminal proce-
dure following termination of status as an extended jurisdiction juvenile
pursuant to K.S.A. 38-16,126, and amendments thereto; or

(C) convicted or sentenced as an adult in another state or foreign
jurisdiction under substantially similar procedures described in K.5.A. 38-
1636, and amendments thereto, or because of attaining the age of majorlty
des:gnated in that state or jurisdiction.

(c) “Parent,” when used in relation to a juvenile or a juvenile of-
fender, includes a guardian, conservator and every person who is by law
liable to maintain, care for or support the juvenile.

(d) “Law enforcement officer” means any person who by virtue of
that person’s office or public employment is vested by law with a duty to
maintain public order or to make arrests for crimes, whether that duty
extends to all crimes or is limited to specific crimes.

(e) “Youth residential facility” means any home, foster home or struc-
ture which provides twenty-four-hour-a-day care for juveniles and which
is licensed pursuant to article 5 of chapter 65 of the Kansas Statutes
Annotated.

() “Juvenile detention facility” means any secure public or private
facility which is used for the lawful custody of accused or adjudicated
juvenile offenders and which shall not be a jail.

(g) “Juvenile correctional facility” means a facility operated by the
commissioner for juvenile offenders.

(h) “Warrant” means a written order by a judge of the court directed
to any law enforcement officer commanding the officer to take into cus-
tody the juvenile named or described therein.

(1) “Commissioner” means the commissioner o{juvenile justice.

(j)  “Jail” means:

(1) An adult jail or lockup; or

(2) afacility in the same building as an adult jail or lockup, unless the
facility meets all applicable licensure requirements under law and there
is (A) total separation of the juvenile and adult facility spatial areas such
that there could be no haphazard or accidental contact between juvenile
and adult residents in the respective facilities; (B) total separation in all

wenile and adult program activities within the facilities, including rec-

eation, education, counseling, health care, dining, sleeping, and general
living activities; and (C) separate juvenile and adult staff, including man-
agement, security staff and direct care staff such as recreational, educa-
tional and counseling.

-1



© © 00 ~1D U e LD

BO = o o b e e e i
(==l colie <N e ) B W) TSGR JORN

21

a4

41

HB 2851
8

(k) “Court-appointed special advocate” means a responsible adult,
other than an attorney appointed pursuant to K.S.A. 38-1606 and amend-
ments thereto, who is appointed by the court to represent the best inter-
ests of a child, as provided in X.S.A. 38-1606a, and amendments thereto,
in a proceeding pursuant to this code.

(I)' “Juvenile intake and assessment worker” means a responsible
adult authorized to perform intake and assessment services as part of the
intake and assessment system established pursuant to K.5.A. 75-7023, and
amendments thereto.

(m) “Institution” means the following institutions: The Atchison ju-
venile correctional facility, the Beloit juvenile correctional facility, the
Larned juvenile correctional facility and the Topeka juvenile correctional
facility.

(n) “Sanctions house” means a facility which is operated or structured
so as to ensure that all entrances and exits from the facility are under the
exclusive control of the staff of the facility, whether or not the person
being detained has freedom of movement within the perimeters of the
facility, or which relies on locked rooms and buildings, fences, or physical
restraint in order to control the behavior of its residents. Upon an order
from the court, a licensed juvenile detention facility may serve as a sanc-
tions house.

(o) “Sentencing risk assessment tool” means an instrument adminis-
tered to juvenile offenders which delivers a score, or group of scores,
describing, but not limited to describing, the juvenile’s potentia] risk to
the community.

(p) “Educational institution” means all schools at the elementary and
secondary levels.

(g) “Educator” means any administrator, teacher or other profes-
sional or paraprofessional employee of an educational institution who has
exposure to a pupil specified in subsection (a)(1) through (5) of K.S.A.
2660 2001 Supp. 72-89b03, and amendments thereto.

(r) “Delinquent” means a person who commits an offense while a
Jjuvenile which if committed by an adult would constitute the commission
of a felony as defined by K.S.A. 21-3105, and amendments thereto.

(s) “Miscreant” means a person who commits an offense while a Ju-
venile which if committed by an adult would constitute commission of a
misdemeanor as defined by K.S.A. 21-3105, and amendments thereto.

Sec. 6. K.5.A. 21-4709, 21-4710, 38-1601 fend]35-T60Z and K.S.A.

A
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See‘attached

And renumber remaining sections accordingly

L

r38-1606 and 38-1624

2001 Supp. 21-4711\are hereby repealed.

Sec. 7. This act shall take effect and be in force from and after its
publication in the statute book.

| and 75-7023



Sec. 6. K.S.A. 38-1606 is hereby amended to read as follows:
38-1606. (a) Appointment of attorney to represent juvenile. (1) A
juvenile who is taken into custody and taken to an intake and
assessment program pursuant to the provisions of K.S.A. 38-1624,
and amendments thereto, is entitled to have the assistance of an
attorney during the intake and assessment process pursuant to the
provisions of K.S.A. 75-7023, and amendments thereto. The intake
and assessment worker shall inform the Jjuvenile and the
juvenile's parents or guardian of the right to employ an
attorney.

(2) A juvenile charged under this code is entitled to have
the assistance of an attorney at every stage of the proceedings.
If a juvenile appears before any court without an attorney, the
court shall inform the juvenile and the juvenile's parents of the
right to employ an attorney. Upon failure to retain an attorney,
the court shall appoint an attorney to represent the juvenile.
The expense of the appointed attorney may be assessed to the
juvenile or parent, or both, as part of the expenses of the case.

(b) Continuation of representation. An attorney appointed
for a juvenile shall continue to represent the juvenile at all
subsequent court hearings in the proceeding under this code,
including appellate proceedings, unless relieved by the court
upon a showing of good cause or upon transfer of venue.

(c) Attorneys' fees. Attorneys appointed hereunder pursuant
to this section shall be allowed a reasonable fee for services,
which may be assessed as an expense in the proceedings as
provided in K.S.A. 38-1613, and amendments thereto.

Sec. 7. K.S.A. 38-1624 is hereby amended to read as follows:
38-1624. (a) By a law enforcement officer. A law enforcement
officer may take an alleged juvenile offender into custody when:

(1) Any offense has been or 1is being committed by the
juvenile in the officer's view;

(2) the officer has a warrant commanding that the juvenile
be taken into custody;

(3) the officer has probable cause to believe that a warrant
or order commanding that the juvenile be taken into custody has
been issued in this state or in another jurisdiction for an act
committed therein;

(4) the officer has probable cause to believe that the
juvenile is committing or has committed an act which, if
committed by an adult, would constitute:

(A) A felony; or

(B) a misdemeanor and (i) the juvenile will not be
apprehended or evidence of the offense will be irretrievably lost
unless the juvenile is immediately taken into custody or (ii) the
juvenile may cause injury to self or others or damage to property
or may be injured unless immediately taken into custody; or

(5) the officer has probable cause to believe that the
juvenile has violated an order for electronic monitoring as a
term of probation.

(b) By a court services officer or juvenile community

corrections officer. A court services officer or juvenile
community corrections officer may take a juvenile into custody
when there 1is a warrant commanding that the juvenile be taken




to custody, when the officer has probable cause to believe that

warrant or order commanding that the Jjuvenile be taken into
custody has been issued in this state or in another jurisdiction
for an act committed therein or when there is probable cause to
believe that the juvenile has violated an order for electronic
monitoring as a term of probation. Any court services officer or
juvenile community correction officer may arrest a juvenile
without a warrant or may deputize any other officer with power of
arrest to arrest a juvenile without a warrant by giving the
officer a written statement setting forth that the juvenile, in
the judgment of the court services officer or juvenile community
correction officer, has violated the condition of the juvenile's
release. The written statement delivered with the juvenile by the
arresting officer to the official in charge of a Jjuvenile
detention facility or other place of detention shall be
sufficient warrant for the detention of the juvenile.

(c) Procedure. (1) When any law enforcement officer takes an
alleged juvenile offender into custody, the juvenile shall be
taken without wunnecessary delay to an intake and assessment
worker if an intake and assessment program exists in the
jurisdiction, or before the court for proceedings in accordance
with this code or, if the court is not open for the regular
conduct of business, to a court services officer, a juvenile
intake and assessment worker, a juvenile detention facility or
youth residential facility which the court or the commissioner
shall have designated. The officer shall not take the juvenile to
a Jjuvenile detention facility unless the juvenile meets one or
more of the criteria listed in K.S.A. 38-1640, and amendments
thereto. Even if the juvenile meets one or more of such criteria,
the officer shall first consider whether taking the juvenile to
an available nonsecure facility is more appropriate.

(2) It shall be the duty of the officer to €furnish the
county or district attorney or the juvenile intake and assessment
worker if the officer has delivered such juvenile to the worker,
with all of the information in the possession of the officer
pertaining to the juvenile; the juvenile's parents, or other
persons interested in or likely to be interested in the juvenile;
and all other facts and circumstances which caused the juvenile
to be arrested or taken into custody; and with an acknowledgment
that the juvenile was advised of the juvenile's rights pursuant
to this section.

(3) (A) When the juvenile is less than 14 years of age, no
-in-custody or arrest admission or confession resulting from
interrogation may be admitted into evidence unless the confession
or admission was made following a consultation between the
juvenile and the juvenile's parents, guardian or attorney as to
whether the Jjuvenile will waive such Jjuvenile's right to an
attorney and right against self-incrimination. It shall be the
duty of the facility where the juvenile has been delivered to
make a reasonable effort to contact the parent or guardian
immediately upon such juvenile's arrival unless such parent or
guardian is the alleged victim or alleged codefendant of the
crime under investigation.

(B) When a parent or guardian 1is the alleged victim or
alleged codefendant of the crime under investigation and the
juvenile 1is 1less than 14 years of age, no in-custody or arrest
admission or confession may be admitted into evidence unless the
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nfession or admission was made following a consultation between

@ juvenile and a parent or guardian who is not involved in the
investigation of the c¢rime, or an attorney as to whether the
juvenile will waive such juvenile's right to an attorney and
right against self-incrimination. It shall be the duty of the
facility where the juvenile has been delivered to make reasonable
effort to contact a parent or guardian who is not involved in the
investigation of the crime immediately upon such Jjuvenile's
arrival.

(4) (A) When an officer takes an alleged juvenile offender
into custody or arrests an alleged juvenile offender, the
juvenile shall be advised that:

(i) The juvenile has a right to remain silent;

(11) any statement the juvenile does make can be and may be
used against the juvenile;

(iii) the juvenile has a right to have a parent or guardian
present during questioning; and

(iv) the juvenile has a right to consult with an attorney
and that one will be appointed for the juvenile if the juvenile
is not represented and wants representation.

(B) Such officer shall provide a written acknowledgment that
the alleged juvenile offender was advised of such rights.

(C) TIf the juvenile indicates in any manner and at any stage
of questioning pursuant to this subsection that the juvenile does
not wish to be questioned further, the officer shall cease
questioning.

(D) Before admitting any statement resulting from custodial
interrogation into evidence, the 7judge shall find that the
juvenile knowingly, willingly and understandingly waived the
juvenile's rights.

(d) Release prior to detention hearing. In the absence of a
court order to the contrary, the court or officials designated by
the court, the county or district attorney or the law enforcement
agency taking a juvenile into custody shall have the authority to
direct the release of the juvenile prior to the time specified by
subsection (a) of K.S.A. 38-1632 and amendments thereto. In
addition, if an agreement 1is established pursuant to K.S.A.
38-1635, and amendments thereto, a juvenile intake and assessment
worker shall have the authority to direct the release of a
juvenile prior to a detention hearing after the completion of the
intake and assessment process if the juvenile intake and
assessment worker has reason to believe that if released the
juvenile will appear for further proceedings and will not be
dangerous to self or others.

(e) Person 18 or over taken into custody; detention and
release. Whenever a person 18 years of age or more is taken 1into
custody by a law enforcement officer for an alleged offense which
was committed prior to the time the person reached the age of 18,
the officer shall notify and refer the matter to the court for
proceedings pursuant to this code, except that the provisions of
this code relating to detention hearings shall not apply to that
person. If detention is necessary, the person shall be detained
in Jjail. Unless the law enforcement officer took the person into
custody pursuant to a warrant issued by the court and the warrant
specifies the amount of bond or indicates that the person may be
released on personal recognizance, the person shall be taken
before the court of the county where the alleged act took place
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r at the request of the person, the person shall be taken,

.thout delay, before the nearest court. The court shall f£ix the
terms and conditions of an appearance bond upon which the person
may be released from custody. The provisions of article 28 of
chapter 22 of the Kansas Statutes Annotated and K.S.A. 22-2901
and amendments thereto relating to appearance bonds and review of
conditions and release shall be applicable to appearance bonds
provided for in this section.

Sec. 8. K.S.A. 2001 Supp. 75-7023 is hereby amended to read
as follows: 75-7023. (a) The supreme court through administrative
orders shall provide for the establishment of a juvenile intake
and assessment system and for the establishment and operation of
juvenile intake and assessment programs in each judicial
district. On and after July 1, 1997, the secretary of social and
rehabilitation services may contract with the commissioner of
juvenile justice to provide for the juvenile intake and
assessment system and-pregrams for children in need of care.
Except as provided further, on and after July 1, 1997, the
commissioner of juvenile Jjustice shall promulgate rules and
requlations for the juvenile intake and assessment system and
programs concerning juvenile offenders. If the commissioner
contracts with the office of judicial administration to
administer the juvenile intake and assessment system and programs
concerning juvenile offenders, the supreme court administrative
orders shall be in force until such contract ends and the rules
and regulations concerning juvenile intake and assessment system
and programs concerning juvenile offenders have been adopted.

(b) No records, reports and information obtained as a part
of the juvenile intake and assessment process may be admitted
into evidence in any proceeding and may not be used in a child in
need of care proceeding except for diagnostic and referral
purposes and by the court in considering dispositional
alternatives. However, if the records, reports or information
are in regard to abuse or neglect, which is required to be
reported under K.S.A. 38-1522, and amendments thereto, such
records, reports or information may then be used for any purpose
in a child in need of care proceeding pursuant to the Kansas code
for care of children.

(c) (1)Upon a juvenile being taken into custody pursuant to
K.S.A. 38-1624, and amendments thereto, a juvenile intake and
assessment worker shall complete the intake and assessment
process as required by supreme court administrative order or
district court rule prior to July 1, 1997, or except as provided
above rules and requlations established by the commissioner of
juvenile justice on and after July 1, 1997.

(2) Prior to commencement of the juvenile intake and
assessment process, the juvenile intake and assessment worker
shall provide the juvenile with a written statement of the
juvenile's rights as provided in K.S.A. 38-1624, and amendments
thereto. It shall be the duty of the juvenile 1intake and
assessment worker to make reasonable effort to contact the
juvenile's parent or legal quardian at the initiation of the
Juvenile intake and assessment process unless such parent or
legal gquardian 1is the alleged victim or alleged codefendant of
the crime under investigation in which case reasonable effort to
contact another responsible adult shall be made.

(3) The juvenile intake and assessment process shall be
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corded and maintained by electronic means. Such record shall be
intained until the juvenile reaches 18 years of age.

(d) Except as provided in subsection (g) or when a djuvenile
declines to participate and in addition to any other information
required by the supreme court administrative order, the
secretary, the commissioner or by the district court of such
district, the juvenile intake and assessment worker shall collect
the following informatien:

(1) A standardized, validated risk assessment teel;-such--as
the-probiem-oriented-sereentng-instrument-for-teens;

(2) criminal history, including indications of criminal gang
involvement;

(3) physical, sexual and emotional abuse history;

(4) substance abuse history;

(5) history of prior community services used or treatments
provided;

(6) educational history;

(7) medical history; and

(8) family history.

(e) After completion of the intake and assessment process
for such child, the intake and assessment worker may:

(1) Release the child to the custody of the child's parent,
other legal guardian or another appropriate adult if the intake
and assessment worker believes that it would be in the best
interest of the child and it would not be harmful to the child to
do so.

(2) Conditionally release the child to the child's parent,
other 1legal guardian or another appropriate adult if the intake
and assessment worker believes that if the conditions are met, it
would be in the child's best interest to release the c¢hild to
such child's parent, other legal guardian or another appropriate
adult; and the intake and assessment worker has reason to believe
that it might be harmful to the child to release the child to
such child's parents, other legal guardian or another
appropriate adult without imposing the conditions. The conditions
may include, but not be limited to:

(A) Participation of the child in counseling;

(B) participation of members of the child's family in
counseling;

(C) participation by the child, members of the child's
family and other relevant persons in mediation;

(D) provision of inpatient treatment for the child;

(E) referral of the child and the child's family to the
secretary of social and rehabilitation services for services and.
the agreement of the child and family to accept and participate
in the services offered;

(F) referral of the child and the child's family to
available community resources or services and the agreement of
the child and family to accept and participate in the services
offered;

(G) requiring the child and members of the child's family to
enter into a behavioral contract which may provide for regular
school attendance among other requirements; or

(E) any special conditions necessary to protect the child
from future abuse or neglect.

(3) Deliver the child to a shelter facility or a licensed
attendant care center along with the law enforcement officer's




"itten application. The shelter facility or licensed attendant

.re facility shall then have custody as if the child had been
directly delivered to the facility by the law enforcement officer
pursuant to K.S.A. 38-1528, and amendments thereto.

(4) Refer the child to the county or district attorney for
appropriate proceedings to be filed or refer the child and family
to the secretary of social and rehabilitation services for
investigations in regard to the allegations.

(5) Make recommendations to the county or district attorney
concerning immediate intervention programs which may be
beneficial to the juvenile.

(£) The commissioner may adopt rules and regulations which
allow local juvenile intake and assessment programs to create a
standardized, validated risk assessment teei, as long as such
toor assessment meets the mandatory reporting requirements
established by the commissioner.

(g) Parents, guardians and juveniles may access the juvenile
intake and assessment programs on a voluntary basis. The parent

or guardian shall be responsible for the costs of any such
program utilized.
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CITY OF OVERLAND PARK
INTRACITY COMMUNICATION

LAW DEPARTMENT

December 14, 2001

TO: Robert Watson, City Attorney

FROM: Michele Stackhouse, Law Clerk

RE: Convicted Felons
ISSTE
L. What is a person who has been convicted of a felony profubited from doing under
the laws of Kansas?

DISCUSSION

Essentially in Kansas, a person convicted of a felony cannot obrain a license or
employment in the alcoholic beverage industry, racing or gaming industry, or tobacco industry, A
convicted feion may not serve as a law enforcement officer. Under the Kansas Constitution a
person is also stripped of fus voting rights, unless his civil rights have been restored or he has been
pardoned. Additionally, while serving his sentence, whether in prison or on parole, a person who
has been convicted of a felony is ineligible to vote, held public office, or serve as a juror.

A person who has been convicted of bribery is ineligible to hold public office or obtain
public employment. Additionally, a license in the medical industry may be denied to a person
convicted of a felony. However, this is typically discretionary.

Please note that this memo only addresses the laws of Kansas and does not address any
additional federal restrictions on convicted felons. Artached to this memo is a list of restrictions
handed to parolees by the Kansas Department of Corrections. This list has several additional
restrictions for persons who have not fully completed their sentence under a conviction for any
offense.

Here is a list of KSA’s and the Kansas Constituticn regarding persons convicted of a
felony. Please note that many of these restrictions are discretionary.

1. KS Constitution Art. 5 sec. 2 - Cannot vote if convicted of a felony under the laws of the
United States or any state, unless civil rights have been restored or has been pardoned

2. 8-2410 - may be denied 1 license to sell/manufacture vehicles if convicted of a felony or
any crime involving moral turpitude or a conviction related to the sale or manufacture of
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10.

15.

16.

17.

18.

vehicles

12-3602 - will be denied a water-conditioning contract if convicted of a felony or any
crime involving deception, fraud, or moral turpitude within 5 years of the application for a
contract

19-4475 - shall not serve as a law enforcement director

21-3901 - if convicted of bribery, a person shall forfeit his public office and forever he
barred from obtaining public office or public employment

21-4204 - persons convicted of certain felonies within 5 years, and other felonies within
10 years cannot possess a firearm

21-4209a - cannot possess explosives if convicted of felony within last 5 vears
21-4615 if convicted of a felony a person cannot hold public office, cannot vote or register
to vote, cannot serve as a juror. These restrictions are released when the person has fully

served his sentence under his conviction

38-1586 - if convicted of a felony involving sexual intercourse and a child is borm, the
court may terminate parental rights

59-709 - loss of rights to social welfare if convicted of crimes mvolving theft or welfare
fraud

39-931a - may be denied an adult care home licanse

41-204 - cannot be director or deputy of Division of Alcoholic Beverage Control
41-308a - cannot be empioyed in a farm winery

41-308b - cannot be employed in a micro brewery

41-311 - cannot hold a liquor license

41-334 - may be denied a permit for sales of alcoholic beverages

41-2703 - cannot obtain a cereal malt beverage license if within the past two years a
person has been convicted of a felony involving moral turpitude or any crime involving

alcohol

44-1505 - cannot obtain an athlete’s agent certification if convicted of a felony or any

to
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19.

30.

3L

misdemeanor involving moral turpitude

47-819 - application for a veterinarian’s license must contain a statement that the applicant
has not been convicted of a felony

58-4Z11 - license for manufactured housing may be denied if the person within the past
five years has been convicted of a felony, any crime involving moral turpirude, or any
crime in connection with the manufactured housing

65-1436 - may be denied a dentist or a dental hygienist license if convicted of a felony or
any misdemeanor involving moral turpitude, and the applicant fails to show rehabilitation

65-1317 - may be denied an optometrist’s license

65-1627 - may be denied a pharmacist’s license if convicted of a felony and fails to show -
rehabilitation o

63-1751 - may be denied an embalmer’s license or a funeral directors license if convicted
of a felony and fails to show rehabilitation, or any crime involving moral turpitude

65-2006 - may be denied a podiatrist license if convicted of a felony and fails to show
rehabilitation

63-2836 - may be denied a license in the healing arts, shall be revoked if convicted of a
felony after July 1, 2000, unless 2/3 vote of the board is in favor thar an applicant has
shown rehabilization

63-28a05 - may be denied a physician’s assistant license

65-4118 - may be denied a license for the sale/manufacture/distribution of a controlled
substance

65-4209 - may be denied a mental health technician license if convicted of 2 felony or a
misdemeanor involving an illegal substance, uniess the applicant can show rehabilitation;
license will be denied if convicted of a felony involving a crime against persons

65-3410 - may be denied an occupational therapist’s license if the conviction is found by
the board to have a direct bearing on whether such person should be entrusted to serve the
public

65-5510 - may be denied a respiratory therapist’s license if the conviction is found by the
board to have a direct bearing on whether such person should be entrusted to serve the
public

(W]
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40.

41.

45,

46.

65-3809 - may be denied a professional therapists license if convicted of a felony and does
not show rehabilitation ;

63-6133 - may be denied ability to teach or be in the emergency medical services if
cenvicted of a felony and fails to show rehabilitation

63-6311 - may be denied a social workers license if convicted of 2 felony and fails to show
rehabilitation

63-6911 - may be denied an athletic trainer’s license if convicted of a felony and fails to
show rehabiliration

72-1397 - shall be denied a teacher’s certificate if convicted of a felony listed under this
statute

74-1404 - cannot serve on the Kansas Dental Board if convicted of a felony or any crime
involving the dental profession

74-3324 - may be denied a psychologist license if convicted of felony involving moral
turpirude or any crime associated with the profession, and list of other offenses

74-3369 - same as above, except for master psychologist license

74-3610 - a law enforcement agency cannot permit auxiliary personnel who have been
convicted of a felony access to police records or communications systems

74-8708 - cannot obtain a license to sell lottery tickets if convicted of a felony within the
last 10 vears

74-8803 - cannot serve on the Kansas Racing and Gaming Commission
74-8805 - cannot be an executive director on the Kansas Racing and Gaming Commission

74-3816 - may be denied a parimutuel occupational license if convicted of a felony or a
juvenile offense that would be a felony within past 5 years

74-8817 - may be denied a parimutuel concessionaire license if convicted of a felony or a
Juvenile offense that would be a felony within past 5 years

74-3837 - may be denied a racing wagering services or equipment license if convicted of a
felony or a juvenile offense that would be a felony within past 3 years

74-9804 - mav not be appointed executive director of the Kansas Gaming Agency that
overseas tribal gaming

N



43.

49

31.

wh
RS ]

75-711 - cannot serve on the KBI

75-To04 - may be denied a private investigator’s or security operation’s license if
convicted of a felony or any crime within the last 10 years involving moral turpitude
and/or other criteria

75-Tb21 - cannot obtain a license to train private investigators regarding firearms if
convicted of a felony or a misdemeanor within the past 10 years

76-1908 - cannot be admitted to a veteran’s institution or soldiers home if convicted of a
felony, unless the applicant can show rehabilitation

79-3304 - may be denied a license to sell tobacco products if convicted of a felony or any
crime involving moral turpitude or a crime associated with the sale of tobacco products -
and the applicant has failed to fulfill his obligations under the conviction '

79-3464b - may be denied a license under the motor vehicle fuel tax laws if convicted of a
felony involving theft within the past 5 years or has ever been convicted of felony
involving fraud or tax evasion
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S s T v Taeel s el Wk ':q...L‘.:."- ot L ﬂsigﬂed pargie UfﬁCEr and FU"QW
oo T EEAM I TESUTUEG GN 4 rEgular basis ang keep the officar contnuously informad of my residence ang eMmployme

it Decomes necassary that [ trave Sumsice of my assigned pargie distict (as determined sy te paraie officar) or the State of
Kansas, I will gbtain advarce fermission from my parole officer.

Laws: [ shail obey all fecaral and state laws, munidipal or county ordinances, including the Xansgs Violent Qffander Registration
AC. If the Kansas Offendar Reqistration Act is applicacle 1o me, I will register with rhe local Sherif's Offica within 10 days of
amivel in the county of resicence 4Ran moving to any other ccunty in Kansas. Changes in residenca within the same coun

reguires wntten nctificaricn to tha Shenff’s Office. If] am arrested for any reason, [ will nctfy my parcle officar at tha 2arfiest
dilowatie cpportunity,

Weapons: I will nct Gwn, cossess, curchase, receive, sell or transport any firearms, ammuntion ar 2xplosive devica, or any
devica designed to &xpe! or hurt a projecsiie capanie of causing imjury to Persons or preperty, or any weapon prohibitad by
law, ‘

Persanal Conduct: [ will noe =Ngage in assaultive activites, vicience, or threats of viglencg of any sore,

Narcotics/ Alcohol; [ wiil ot llegally possass, usa, ar traffic in any controiled SUDSTancs, narcotics or othar drugs as definag by
law except as prescribed Ty 2 licansas medical oracutioner. 1 will not consuma any mind-aftenng substances. ! agree and onsent
tc submit to a bieed, Breathaiyzer ar uriné test ar the direction of the sarcie officer. At no tme will 1 censume :ntoxicating liquor
including ceer or wine, without NIITEen permission from My paroie officar. At na time will I eCome intoxicated from the '
consumption of any substance, inciuding, but not limited ‘0, wine, beer, glue, or paint,

Asscciation: [ will not associate with RErsons engaged in ilkegal activity and will abtain written sermission from the parcle officer
and instituticnal director w0 visit or correspond with inmatas of any correctional instiution.

Employment: [ agree to secure and maintain reasonable, steady employment witnin 45 days of my rejeasa from prison or
residential Teatment unless =xcused for medical reasans or an extansion of time is given by my narole officer. I agreeto netify
my employer of my current and pnor {non-expunged) aduit felony convictions and status as an offander,

Education: [ agre= to make pregress toward or successfully completa e equivalent of a S€Concary aducation if [ have not
complersc such by the time of my refease and | 4m c3pavle, as determined by my parcie officer,

Costs: [ agres to PAY restitution, Court zastz, supervision fess, and othor sosts as directed by my parde officar.

Treatment/ Counseling: [ agrae to Cmpiy with my refapse praventicn plan and the reccmmendations of any treatment or
counsaiing, or assessment program which [ have mpleted during my incGrcaration or while under supervision. agree to follow
any directives given to me by my parcle officer regarding avaluations, slacament ang/or referrals, | agres to submit to palygraph
examinations as diracted by My parale sfficar ana/ cr treatment provider,

.. Victim: [ agre= to have nc contact with the victim(s} in my case(s) or e vicim’s family by any means induding, but not limited

to, in person, oy phone, via compurer, in writing, ar througn a third garty witheut the advance permissicn of my parole offizar.

Search: ] agree to subject to a searcn ay paroie officar(s) of my person, resicence, and any other sreperty under my control.

Spedial Conditicns: I agree to atice by the spedal conditions(s) set farth telow, as well as to comgly wm:msu-uctions wnich may
Se given or conditions imposed by my parcie officer fram time to time as may be gcverned by the specai requirements of my individual
situation. .

All special canditions previgusty imposed remain in effec,

{ also agree that if ! leave the stace of <ansas withcut permissicn or 3m ordered o retum from Kansas g ancter state, I will not contest
ny effort to be retyrnes,

Nmate Signature Number

ANTTNESS:

Date
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Testimony in Support of 2002 HB 2851
House Judiciary Committee

Jerry Wyckoff Ph.D.

In my experience in dealing with juveniles, ranging from 10-year-olds to 17- year-olds,
there are several issues that emerge. First, these youth have, for the most part, made mistakes
that could in the past have been written off as stupid, careless, or simply youthful indiscretions.
Because of the current Kansas laws covering juveniles, however, they are charged with
misdemeanors or felonies.

We aren’t dealing with adults here. These youth have immature brains with prefrontal
cortex development that has not yet reached maturity, which for males may not happen until their
early twenties. Perhaps our ancestors were wiser than we in insisting that the age of adulthood be
21 years. Without the prefrontal cortex saying, “Don’t do that! It’s stupid!” youth will commit
many mistakes while believing that they won’t matter. The “personal fable of adolescents’” is a
belief that because they are unique, things that happen to others won’t happen to them. Asa
result, potential punishment, or even the prospect of death, doesn’t help them to always make
good decisions. Adolescence is a time of identify formation, and when a youth’s identity has
been criminalized, he or she will likely carry that identity into adulthood.

Most of the young people T have dealt with who have gone through JIAC and the court
system have come to believe that they are criminals who aren’t worthy of remaining members of
the community. They have lost respect for themselves and for the system that they had thought
up to that point would protect them. Most even state that because they are now wiser, they will
be able to get away with things without being caught. They have created for themselves a virtual
underworld that allows them to hide from adult authority.

The emotional state that results from their trip through “the system” ranges from anger
through anxiety and ultimately to depression. Some of the adolescents have considered suicide
as a way of ending the pain that they now feel. Most have difficulty in school after being on
diversion or probation, and most choose the companionship of others who are marginal students
or who have also been through “the system.”

The trip to JIAC often begins with the zero tolerance policies of Johnson County schools,
which lead to expulsion and criminal charges for minor infractions, without due process. Adults
become the enemy, which pushes’ adolescents further into their own underground world, a
consequence I'm certain the legislature didn’t foresee when drafting the current laws.

Unfortunately, criminalizing our youth won’t make them better adults. That will only
make them want to get back at adults and prolong their stay in the “cool” adolescent world that is
so much less hostile to them.

[ hope the new bill which allows for a return to treating children and adolescents as the
immature children that they are and not the miniature adults that we’ve made them, will pass.
Our experiment with the current system appears to be doing much more harm than good. Our
youth need much more guidance and less criminal prosecution.

Jerry Wyckoff Ph.D
Child Physiologist
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IN SUPPORT OF HB2851
John C. Donham
Attorney at Law
P.O. Box 274
Olathe, Kansas 66051-0274
(913) 764-3012
I support HB2851 and urge this Committee to favorably recommend it for a vote.
My reasons for supporting it are:

e The age group 10 years through 16 years is, on the whole, too immature to be held
to the same awareness and culpability standards as adults.

e This bill recognizes the fact that holding ALL persons 10 years to 16 years to adult
standards in order to deal with a fringe group that ought to be so held often has the
unintended consequence of an unnecessary, harmful stigmatization as a “felon”.

e This bill does not prohibit the local District Attorney from seeking extended
jurisdiction juvenile prosecution or waiver to adult status.

Immature kids are tempted to perform “pranks” or “dares” that may violate laws.
This may entail turning over an outhouse (criminal destruction of property). It might
entail “hill jumping” in their car (reckless driving - or worse, aggravated battery).

Immature students are susceptible to mimicking Hollywood characters in order to

be seen as “grown up”. This may entail a John Wayne response to someone who has

leveled an insult (battery). Or it could be behaving like the really cool adults in the Oscar

winning motion picture, American Beauty (smoking marijuana).

Immature kids are deprived of many privileges extended to adults precisely
because of their immaturity. Society recognizes that until a young person gets a few
more years under his or her belt, his or her ability to first visualize and then weigh
consequences of the contemplated act is minimal, if any. -

The notion of the “evil mind” has always played a predominant role in our

criminal justice system. It is used to distinguish, for example, 1* degree murder from

House Judiciary
Attachment 3
3-6-02



voluntary manslaughter. Whereas Smith kills Jones in each case, we require a harsher
sentence if the killing was a premeditated killing. And so it should be. But for the very
reason a harsher sentence is called for where the “evil mind” is greater, a diminished
sentence is called for where the “evil mind” is less, i.e. for the immature 10 year through
16 year olds.

Sending a young person on through the educational pipeline after recording a
“felony” adjudication in his or her file places a social stigma on the young person. It can
cause the youngster to carry a lower self-image of himself or it can cause the more
profound effect of causing the youngster to be ostracized from the rest of his classmates.
In the worst-case scenario, it can bring on a sense of hopelessness leading to the
youngster just giving up on trying to better himself.

For the isolated case of a youngster aged 10 years through 16 years that does
exhibit the “evil mind” and hence is susceptible to being tried as an adult or through the
extended juvenile prosecution process, this bill does not foreclose that option.

This bill: (1) eliminates the mechanical application of certain degrading titles such
as “felon” to an age group that, on the whole, is too immature to warrant such a stigma;
(2) removes from consideration in the criminal history section those acts based more on
immaturity than “evil mind” thereby guaranteeing that those whose criminal history is
composed of crimes committed with an “evil mind” are subject to a harsher penalty for
future crimes than those who acquired their criminal history out of ignorance; and, (3)
leaves to those most familiar with the facts of the case the option to seek waiver to adult

status or extended jurisdiction juvenile prosecution.
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The Kansas Parent Information and Resource Centé

The State Organization of the Federation of Families for Children s Mental Health

March 6, 2002

To: Representative O’'Neal, Members of the Judiciary Committee
From: Sarah Adams, Director of Information Systems

| am offering testimony to you on behalf of Keys For Networking, Inc., the
state organization which represents Kansas families whose children have
serious emotional disabilities. Last year, Keys staff provided services to
over 10,000 families.

Today, we ask you to include two concerns from these families who have
children in the juvenile intake process. As an organization that supports
children and family involvement, we see the need to include in this bill an
opportunity for families to be involved with their child during this intake
process.

In the juvenile corrections arena we see a lack of family involvement, lack of
tolerance for family interest and a notion that kids are not attached in
meaningful ways to their families. We would like to see children have the
same rights as adults, including the right to legal counsel and an
opportunity for their family to be involved and have meaningful participation
included in all phases and stages of the juvenile justice system.

Currently, during this intake process, children are often interrogated for
several hours without the consult of a parent or an attorney. Sometimes
during this process families don’t even know the whereabouts of their child.
The information they divulge at this time about their family life, living
conditions, and alleged crime, with no informed consent, can be used
against them and their family in a manner which could result from their
being removed from their home. They have no idea that information they
give at this time could be used against them to take them away from their
family.

| have with me today two parents Bobbi Rine and Joan Woellhof who would
like to talk about their experiences with the intake process.

Thank you for allowing us to testify before you today. Please support family
involvement with the intake process and the judicial system.

House Judiciary

1301 S. Topeka Bivd. * Topeka, Kansas 66612 Attachment 4
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March 5, 2002

The Honorable Representative Owens
House Judiciary Committee

300 SW 10™ Street

Topeka, KS 66612-1504

Dear Representative Owens:

This letter is in support for HB 2851. Many concerned citizens want the law changed to
protect children from the horrible ordeal they are subjected to if they get caught up in
the “as is” system.

It is only lack of knowledge about the present system that keeps the vast majority of
concerned citizens from raising the roof. Parents, school counselors, teachers and
administrators I informed

could not believe what they were being told.

The present system is nothing short of a nightmare for those unfortunate enough to
experience it.

When a child is charged with a crime, they need to have, at minimum, the same rights
as adults. They need to have their rights read to them. I thought they did, but under
the present system it is perfectly acceptable for the police to lie, cheat and bribe
children to get information, make an arrest, handcuff, transport, strip search and
delouse a child over the age of 10 years without the child ever being read their
constitutional rights, being able to make a phone call to inform parents where they are,
or given notice that they have a right to an attorney before being surrounded, stared
down and drilled, The questions they are asked upon entering JIAC are way out of line.

The current system needs to change. It is abusive and unfair. The effects of these
abusive practices are long lasting. The children who are often subjected to this
treatment are the weaker more venerable ones and this further crushes their limited
self-esteem.

It is our hope that with the passage of this legislation, other families will not have to go
through what we did.

Thank you for sponsoring this extremely important legislation.

Sincerely,

Kareem and Sallie Amir

House Judiciary
_____Attachment 5
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From: <Tvhog90@aol.com>

To: <owens@house.state. ks.us>
Date: Tue, Mar 5, 2002 7:57 PM
Subject: PASS HB 2851

Dear Representative Owens:

I'am writing to ask you to support HB 2851. This legislation is needed to
provide protection of our children and parent's constitutional rights.
Children should be treated with respectful and caring attitudes that teach
and guide them to maturity; not subjected to harsh punishment for childish
behavior. The current laws that regulate the Juvenile Justice system are
faulty, by not allowing the participation of the child's parents and ensuring
the child their constitutional protections. | greatly respect the time and
effort you have invested in service to the public, and now | ask you to stand
for what is right. Please give this your serious attention and consideration.
HB 2851 is vital for the future of our children and the State of Kansas.

Thank You,

William A. Shefter
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From: "Toni Gelpi" <tonigelpi@hotmail.com>

To: <Crow@house.state.ks.us>, <Dillmore@house.state.us>, <Flaharty@house ks.us>,
<Klein@house state ks.us>, <Long@house.state.ks.us>, <Morrison@house.state.ks.us>,
<Oneal@house state.ks.us>, <Pauls@house.state ks.us>, <Ruff@house.state.ks.us>,
<Shultz@house state ks.us>, <Owens@house.state.ks.us>, <Decastro@house.state.ks.us>,
<Divita@house. state ks.us>, <Howell@house.state ks.us>, <Lloyd@house.state.ks.us>,
<Newton@house.state ks.us>, <Patterson@house.state.ks.us>, <Rehorn@house.state ks.us>,
<Shriver@house.state.ks.us>, <Swenson@house.state.ks.us>

Date: Tue, Mar 5, 2002 9:59 PM

Subject: HB 2851

To: The Honorable Representatives of the House Judiciary Committe,

Please support HB 2851. As a parent of a child who went through the system
and who has suffered the emotional, academic and career repercussions for
almost six years, | can tell you that we need to fix the system. It's time

to protect our children's rights and let them know that the system is

working for them and the community.

My son was falsely accused of sexual battery in 1996 when he was 14 years
old. We know this beacause the girl's mother told me later that she made it
up. My son has paid the price ever since. Just hwen we thought we had
closure, the nightmare returns. We did not find out until this summer that
juvenile records could be expunged when no charges had been filed. He went
through the process, but we do not still do not know if the actual file was
expunged before the FBI did security checks on student pilots after Sept
11th. You see, my son

is in commercial flight school at Saint Louis University.

| urge you to support this bill that will help protect our children. How

long should they have to pay for a mistake they made when they were young.
My child did nothing wrong and he is still paying. If you would like to here

his story, you may contact me at 913.381.7521.

Thank you for listening.

Sincerely,

Toni Gelpi

8504 West 88th Street

Overland Park, KS 66212

Get your FREE download of MSN Explorer at http://explorer.msn.com/intl.asp.
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From: <Maskedbandit36@aol.com>
To: <owens@house state ks.us>
Date: Tue, Mar 5, 2002 3:50 PM
Subject: Support HB 2851

Dear Representative Owens,

I strongly support the changes to the Juvenile Justice system that would
be effected by HB 2851. It just makes good common sense to treat children
with simple dignity and not criminalize them for minor childhood behavior. On
the other hand the present law does exactly that. | know that you will give
this your best, as you carefully weigh and consider the provisions of HB
2851. We elected you and we trust you to do what is right for Kansas children
and families. Thank you for stepping forward on this very important issue.

Sincerely,

Doug Replogle

O\
X



Kris W. Kobach

PROFESSOR OF LAW
UNIVERSITY OF MISSOURI-KANSAS CITY
SCHOOL OF LAW
5100 ROCKHILL ROAD
KANSAS CITY, MISSOURI 64110-2499

TESTIMONY REGARDING H.B. 2851
6 March 2002

To the Members of the Judiciary Committee, Kansas House of Representatives:

As a Professor of Constitutional Law at the University of Missouri-Kansas City
School of Law T wish to express my support for H.B. 2851, which is a beneficial and
appropriate adjustment of Kansas law. Its alteration of sentencing rules and its decay
provisions are desirable policies. However, it is of critical importance that the Kansas
Legislature make other changes to the juvenile justice code, beyond those included in
H.B. 2851, in order to cure defects in the law that frequently lead to violations of the
United States Constitution.

It is my firm conclusion that procedures at juvenile intake and assessment centers
(JTACs) are unconstitutional in several respects. I am most familiar with the procedures
used at the Johnson County intake and assessment center, where center personnel have in
the past violated the Fourth, Fifth, and Sixth Amendment rights of juveniles in their
custody. Because these constitutional infirmities are primarily procedural in nature, their
existence and gravity will depend on the particular circumstances of each juvenile’s
treatment at a given intake and assessment center. It is for this reason that Kansas
Attorney General Stovall recently concluded that while the procedures at Johnson
County’s JIAC are not inherently unconstitutional, they run the risk of violating the

Constitution in several ways. I outline these violations below.
The Sixth Amendment Right to Consult with an Attorney

The Sixth Amendment protects a juvenile during the verbal and written

House Judiciary
Attachment 6
3-6-02



questioning that occurs at an intake and assessment center. In constitutional terms, once a
juvenile arrives at an intake and assessment center is presented with oral or written
questions, a “custodial interrogation” has begun, and he has a right to have an attorney
present. Only if the juvenile could freely walk out at any time without incurring adverse
consequences would the questioning not be classified as a custodial interrogation.

The United States Supreme Court has long held that the protections of the Fifth
and Sixth Amendments extend to juveniles during custodial questioning. See Fare v.
Michael C., 439 U.S. 1310 (1978). Indeed, the inherently coercive aspects of custodial
interrogation that the Court described in Miranda v. Arizona, 384 U.S. 436 (1966), are

multiplied when the person being questioned is a juvenile. When a juvenile is out of his
comfort zone, surrounded by the coercive power and intimidating machinery of the state,
he may succumb to isolation and pressure. As the Miranda Court said, “Custodial
interrogation exacts a heavy toll on individual liberty and trades on the weakness of
individuals.” Id. Juveniles are particularly prone to such weakness.

The written statement that is handed to juveniles in custody at the Johnson County
JIAC, which indicates that detainees possess the right to have an attorney present, is
inadequate to protect their constitutional rights in this regard. There are three problems
with this written statement. First, it is not communicated verbally. Second, the statement
is buried in the middle of a document that is more than 500 words long. Juveniles of
tender years are unlikely to read the small print and decipher the legalese. Their rights
must be clearly stated to them in order for the procedure to pass constitutional scrutiny.
Third, the statement is framed in ambiguous terms. It does not meet the “clear and
unequivocal” standard established by the Miranda Court. “If you want to speak to an
attorney, or if your parents want you to speak to an attorney, then you will be given that
opportunity.” This phrasing leaves it unclear whether the juvenile may refuse to answer
questions until he has first spoken to an attorney, or whether he may merely consult with
an attorney at some point in the future, after the intake and assessment process is

completed. In summary, the warning is inadequate because it is written, buried, and

unclear.

The Fifth Amendment Privilege Against Self-Incrimination



As described above, the coercive atmosphere and custodial setting of intake and
assessment center questioning trigger the protections of not only the right to counsel, but
also the Fifth Amendment right against self-incrimination. The “problem oriented
screening instrument for teens” (POSIT) questionnaire includes numerous questions
relating to the commission of crimes. Some of the most obvious examples are:

“31. Have you accidentally hurt yourself or someone else while high on alcohol

or drugs?”

“43, Have you stolen things?”

“45. Do you ever feel you are addicted to alcohol or drugs?”

“81. Have you had a car accident while high on alcohol or drugs?”

“86. Have you ever intentionally damaged someone else’s property?”

A report based on the juvenile’s answers is provided to the District Attorney’s
office. Although the answers cannot be admitted into evidence in a judicial proceeding
against the juvenile, as stipulated by K.S.A. 75-7023, they are nonetheless used
derivatively in a way that transgresses the Fifth Amendment, as explained below.

It must be remembered that the protections of the Fifth Amendment are not
limited merely to the presentation of evidence in a criminal setting. The Fifth

Amendment provides a broad umbrella of protection against self-incrimination in a

variety of contexts. As the U.S. Supreme Court proclaimed in Kastigar v. United States:

The privilege [against compulsory self-incrimination] reflects a complex
of our fundamental values and aspirations, and marks an important
advance in the development of our liberty. It can be asserted in any
proceeding, civil or criminal, administrative or judicial, investigatory or
adjudicatory; and it protects against any disclosures that the witness
reasonably believes could be used in a criminal prosecution or could lead
to other evidence that might be so used. This Court has been zealous to
safeguard the values that underlie the privilege. 406 U.S. 441, 444-45
(1972) (emphasis added) (internal citations omitted).

Thus, the mere fact that intake and assessment centers are administrative entities does not
remove them from the reach of the Fifth Amendment. Although the juvenile’s answers
may not be admitted at trial, prosecutors do make derivative use of the answers; and this
derivative use violates the Fifth Amendment.

For example, in Johnson County it is standard JTIAC procedure to provide a report

summarizing a juvenile’s POSIT responses to the District Attorney. And the Johnson

6-3



County District Attorney has stated publicly that these reports are “used to help determine
if a charge should be filed.” (The Overland Park Sun, May 9, 2001.) This is precisely the
sort of derivative use of compelled statements that the Fifth Amendment prohibits.
Derivative use prohibited by the Fifth Amendment includes: “assistance in focusing the
investigation, deciding to initiate prosecution, refusing to plea-bargain, interpreting
evidence, planning cross-examination, and otherwise generally planning trial strategy.”

United States v. McDaniel, 482 F. 2d 305, 311 (8™ Cir., 1983). (emphasis added). If the

information obtained by JIAC is used by the District Attorney in his decisions to initiate
criminal prosecutions (as the District Attorney has publicly acknowledged), then
requirements of the Fifth Amendment must be observed. Therefore, juveniles must be

fully informed of the privilege against self-incrimination and must be free to exercise it.
The Fourth Amendment Prohibition of “Unreasonable Seizures”

Although the case law in this area is less developed, there is a significant
possibility that the coercive use of the POSIT assessment device, which is currently
permitted under Kansas law, offends the Fourth Amendment. A Fourth Amendment
violation would be likely in any instance in which a juvenile did something minor that led
to his being taken to an intake and assessment center (e.g., swearing at school, an act that
has resulted in trips to JIAC in the past). If such a child is then led to believe that he must
answer POSIT questions unrelated to the incident before he can go home, the detention of
the child at the intake and assessment center is unreasonable under the Fourth
Amendment.

In determining whether an investigative detention is “reasonable” as required by
the Fourth Amendment, it must be considered (1) whether the detention was reasonable at
its inception, and (2) “whether it was reasonably related in scope to the circumstances
which justified the interference in the first place.” Terry v. Ohio, 321 U.S. 1, 20 (1968).

It is with respect to the second requirement that detention at an intake and assessment
center falls short. Many of the POSIT questions bear no reasonable relationship to
whatever incident resulted in the juvenile being detained at the intake and assessment

center. For example:



“7. Do your parents or guardians argue a lot?”

“10. Have you ever had sex with someone who shot up drugs?”

“15. Have you dated regularly during the past year?”

“45. Do you ever feel you are addicted to alcohol or drugs?”

“125. Do you have friends who have stolen things?”

*“135. On a typical day, do you watch more than two hours of TV?”
“139. Have you ever had sexual intercourse without using a condom?”

Although “...it is impossible to draw ‘bright lines’ in the area of Fourth
Amendment rights,” and each case depends on “the totality of circumstances presented,”

United States v. Walker, 941 F. 2d 1086, 1090 n. 3 (1991), it is likely that many

detentions at intake and assessment centers run afoul of the Fourth Amendment. The
scope of the POSIT questions is so vast that it is difficult to draw the reasonable
relationship between the incident and the questions that the Constitution requires. Among
other factors that must be considered in determining the reasonableness of a seizure are
its duration, intensity, and subjective intrusiveness. In many cases, questioning at an
intake and assessment center is a lengthy, intense, and intrusive process-aspects that

weigh heavily against its constitutionality.
Recommended Amendments to H.B. 2851

Curing these constitutional defects in intake and assessment center procedures
may be accomplished relatively easily, and such minor reforms would not impede the
mission of the juvenile intake and assessment system. First and foremost, juveniles must
be verbally informed of their right to consult an attorney immediately upon their arrival at
an intake and assessment center. Second, juveniles must be given the option of speaking
to their parents before questioning begins. JIAC officials have argued, unconvincingly,
that mmvolving the parents in the process poses a threat to juveniles who have abusive
parents. This argument misses the point entirely. Because parental involvement is
optional, with the decision left to the juvenile, no such risk is present. Third, reference to
the POSIT should be deleted from Kansas law, and intake and assessment centers should
be directed not to ask questions that are incriminating. Fourth, the law must make clear

that juveniles may refuse to answer questions at any time, without suffering adverse



consequences.

Statutory language that cures these (and other) defects is included in the attached
draft legislation. Inserting such amendments into H.B. 2851 will do much to secure the
constitutional rights of Kansans. I applaud the committee for revisiting the juvenile
justice system and looking for ways to improve it. Fixing the constitutional problems
with the intake and assessment system can be done relatively easily. Tencourage the

committee to do so now, so that vital constitutional rights are protected in the future.
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AN ACT concerning juvenile offenders; relating to the right to an attorney during the

intake and assessment process; amending K.S.A. 38-1606 and K.S.A. 2000 Supp.
75-7023 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 38-1606 is hereby amended to read as follows: 38-1606.

(a) Appointment of attorney to represent juvenile. (1) A juvenile who is taken into
custody and taken to an intake and assessment program, pursuant to K.S.A. 38-1624,
and amendments thereto, is entitled to have a parent or guardian present, and is entitled
to the assistance of an attorney during the intake and assessment process pursuant to
K.8.4. 75-7023, and amendments thereto. The intake and assessment worker shall
verbally inform the juvenile of the right to employ an attorney, as stipulated in K.S.A. 75-
7023, and amendments thereto. The intake and assessment worker shall also verbally
inform the juvenile’s parents or guardian of the right to employ an attorney.

(2) A juvenile charged under this code is entitled to have the assistance of an attorney
at every stage of the proceedings. If a juvenile appears before any court without an
attorney, the court shall inform the juvenile and the juvenile’s parents of the right to
employ an attorney.

(3) Upon failure to retain an attorney, the court shall appoint an attorney to represent
the juvenile. The expense of the appointed attorney may be assessed to the juvenile or
parent, or both, as part of the expenses of the case.

(b) Continuation of representation. An attorney appointed for a juvenile shall
continue to represent the juvenile at all subsequent court hearings in the proceeding under
this code, including appellate proceedings, unless relieved by the court upon a showing of
good cause or upon transfer of venue.

(c) Attorneys’ fees. Attorneys appointed hereunder shall be allowed a reasonable fee
for services, which may be assessed as an expense in the proceedings as provided in
K.S.A. 38-1613, and amendments thereto.

Sec. 2. K.S.A. 2000 Supp. 75-7023 is hereby amended to read as follows: 75-7023.
(a) The supreme court through administrative orders shall provide for the establishment
of a juvenile intake and assessment system and for the establishment and operation of
juvenile intake and assessment programs in each judicial district. On and after July 1,
1997, the secretary of social and rehabilitation services may contract with the
commissioner of juvenile justice to provide for the juvenile intake and assessment system
and programs for children in need of care. Except as provided further, on and after July 1,
1997, the commissioner of juvenile justice shall promulgate rules and regulations for the



juvenile intake and assessment system and programs concerning juvenile offenders. If the
commissioner contracts with the office of judicial administration to administer the
juvenile intake and assessment system and programs concerning juvenile offenders, the
supreme court administrative orders shall be in force until such contract ends and the
rules and regulations concerning juvenile intake and assessment system and programs
concerning juvenile offenders have been adopted.

(b) No records, reports and or information obtained as a part of the juvenile intake and
assessment process may be admitted into evidence in any proceeding and may not be used
in a child in need of care proceeding except for diagnostic and referral purposes and by
the court in considering dispositional altermatives. However, if the records, reports or
information are in regard to abuse or neglect, which is required to be reported under
K.S.A. 38-1522, and amendments thereto, such records, reports or information may then
be used for any purpose in a child in need of care proceeding pursuant to the Kansas code
for care of children.

(c) (1) Upon a juvenile being taken into custody pursuant to K.S.A. 38-1624, and
amendments thereto, a juvenile intake and assessment worker shall complete the intake
and assessment process as required by supreme court administrative order or district court
rule prior to July 1, 1997, or except as provided above rules and regulations established
by the commissioner of juvenile justice on and after July 1, 1997.

(2) Immediately upon a juvenile’s arrival at the intake and assessment center, and
prior to beginning the intake and assessment process, an intake and assessment worker
shall verbally state the following to the juvenile:

“You may contact your parents or a guardian and speak to them now or
at time during the intake and assessment process. If you wish, you may
have a parent or guardian present with you while you are here. You also
have the right to have an attorney present. While you are here, you may
be asked to fill out a questionnaire or answer other questions. You do not
have to answer any question that you do not want to answer. Information
that you give cannot be used in court against you, but it may be shared
with prosecutors.”
The intake and assessment worker shall also present the statement to the juvenile in
writing.
(3) Immediately thereafter, and prior to beginning the intake and assessment process, an
intake and assessment worker shall contact the juvenile's parents or guardian, notify
them that the juvenile is at the center, and inform them of their right to employ an
attorney pursuant to K.S.A. 38-1606, and amendments thereto.

(d) Except as provided in subsection (g) and in addition to any other information
required by the supreme court administrative order, the secretary, the commissioner or by
the district court of such district, the juvenile intake and assessment worker shall collect
the following information:

A a - ac 1
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(2) criminal history, including indications of criminal gang involvement;
(3) abuse history;

(4) substance abuse history;

(5) history of prior community services used or treatments provided,

(6) educational history; and



(7) medical history.; and

(8) family history.-

(e) After completion of the intake and assessment process for such child, the intake
and assessment worker may:

(1) Release the child to the custody of the child s parent, other legal guardian or
another appropriate adult if the intake and assessment worker believes that it would be in
the best 1nterest of the Chﬂd and it Would not be harmful to the ch11d to do 50.

eeﬁémeﬁs%&emﬂﬂeﬂs&ay—me}&ée—b&t—ﬁeﬂae%ﬁ&eﬁe— Recommend that one or
morve of the following programs be undertaken. Participation by the child and/or the
child’s parents in such programs shall be entirely voluntary. The intake and assessment
worker may not make participation in such programs a condition of the child’s release.
Nor may the intake and assessment worker coerce participation by threatening
prosecution. The programs may include, but not be limited to:

(A) Participation of the child in counseling;

(B) participation of members of the childs family in counseling;

(C) participation by the child, members of the childs family and other relevant
persons in mediation;

(D) provision of inpatient treatment for the child;

(E) referral of the child and the childs family to the secretary of social and
rehabilitation services for services and the agreement of the child and family to accept
and participate in the services offered,

(F) referral of the child and the childs family to available community resources or
services and the agreement of the child and family to accept and participate in the
services offered;

(G) requiring requesting the child and members of the childs family to enter into a
behavioral contract which may provide for regular school attendance among other
requirements; or

(H) any special eenditions measures necessary to protect the child from future abuse
or neglect.

(3) Deliver the child to a shelter facility or a licensed attendant care center along with
the law enforcement officers written application. The shelter facility or licensed attendant
care facility shall then have custody as if the child had been directly delivered to the
facility by the law enforcement officer pursuant to K.S.A. 38-1528, and amendments
thereto.

(4) Refer the child to the county or district attorney for appropriate proceedings to be
filed or refer the child and family to the secretary of social and rehabilitation services for
investigations in regard to the allegations.

(5) Make recommendations to the county or district attorney concerning immediate
intervention programs which may be beneficial to the juvenile.

(f) The commissioner may adopt rules and regulations which allow local juvenile
intake and assessment programs to create a risk assessment tool, as long as such tool



meets the mandatory reporting requirements established by the commissioner.

(g) Parents, guardians and juveniles may access the juvenile intake and assessment
programs on a voluntary basis. The parent or guardian shall be responsible for the costs of
any such program utilized.

(h) Information collected regarding a juvenile during the intake and assessment
process shall be retained by the intake and assessment center until the juvenile's
eighteenth birthday, at which point all such information except for records of criminal
convictions shall be purged from the intake and assessment center’s records. No agency
of the state of Kansas or of any county shall retain such information after the juvenile's
eighteenth birthday. Only records of criminal convictions shall be retained after the
Jjuvenile's eighteenth birthday.

(i) All information collected regarding a juvenile during the intake and assessment
process shall be made available to the juvenile’s attorney. Such information shall also
be made available to the juvenile's parents or guardian, except in cases in which a judge
issues an order determining that the juvenile has suffered abuse at the hands of said
parents or guardian.

Sec. 3. K.S.A.38-1606 and K.S.A. 2000 Supp. 75-7023 are hereby repealed.
Sec. 4. This act shall take effect and be in force from and after its publication in the
statute book.

SPONSOR:
Committee on Judiciary

SUBJECT: JUVENILE CRIME; JUVENILE JUSTICE; LAWYERS; LEGISLATORS;
RIGHT TO COUNSEL
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Testimony to the Judiciary Committee

Regarding House Bill 2851

Paul J. Morrison, District Attorney - Tenth Judicial District
March 6, 2002

I'm sending this letter today to represent my testimony in opposition to this bill. When the
Sentencing Guidelines were passed in 1993 there was much discussion about the fact that some juvenile
convictions should continue to “count” as a prior criminal record when one becomes an adult. After
much discussion within the legislature and with the recommendations of the Kansas Sentencing
Commission, this body passed the current statutes which basically provide for more serious juvenile
crimes to count against an individual into adulthood while allowing more minor crimes to decay. Iam
very much aware of the fact that in some circles in the last couple of years there has been discussion
about modifying these “decay” rules against juveniles. However, I am adamantly opposed to the
manner in which they decay as currently comprised in this bill. For one thing, I believe most
prosecutors in this State would be very much opposed to providing a “free pass” for all juvenile crimes
committed prior to the age of 16. I cantell you thatrI’ve seen several serious offenders in my career that
embarked on criminal careers long before the age of 17.

A public policy change of this magnitude carries many repercussions. In addition to other
things, it could cause many court challenges by currently incarcerated inmates and potentially cost the
State a lot of money. In addition, dangerous offenders who are currently incarcerated could potentially
be released. A major change such as this should only be made after much study by stakeholders in the

criminal justice system. I am opposed to this legislation.

House Judiciary
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Dear Senators and Representatives: March 6, 2002

Have you ever had a call from a cop that your 8th grader has been taken out of school and is now at
JIAC, that he will now be interrogated and you will receive a call in an hour or two when they are done;
that you are forbidden from coming out until that call; that you absolutely may not speak with your child
or be informed of the procedure and substance of the interrogation or the qualifications of the person
involved; that a subjective database will be built on your child and your entire family that is accessible
to 14 state agencies and growing?

Have you ever had a JIAC official accuse your son of attempted murder in your presence (heaven help
what he did before my arrival) because he hit a kid in self-defense after the other combatant had taunted
him about his mom’s cancer, making fun of her baldness and calling her a cancerous bitch? Then, that
same JIAC official tries to play judge and jury and tells you to your face that your son can request
diversion but it won’t be granted and he will be convicted?

Add to this the police officer, who, once it is proven that he made a knee-jerk arrest, deliberately
withholds exonerating witnesses’ statements from the D.A.’s file, one by a teacher, and then won’t
return any of your attorney’s calls. Pile on even more with a 3rd year law student Assistant D.A. who
knows very little about the law and absolutely nothing about how her zealousness for victory at all costs
will impact a youth’s life, this being his first and lasting impression of the legal system. Prove to that
3rd year law student the highly inflammatory remarks and show the deliberately withheld witnesses’
statements, and what justice does she show to an 8th grader: she changes the charge to misdemeanor
battery for knocking the other kid’s books out of his hand. The youth’s first and lasting impression of
the legal system: victory at all costs, take no survivors.

Have you ever been violated by cowards hiding behind the apparent authority of the law and
government?

Throughout all of this unbelievable insanity, from the school and its zero tolerance policy, a cop who
will do anything to back his arrest, a prosecuting attomey who lacks the maturity to lord over a child’s
life, to the strictly penal diversion process that has no rehabilitative value, an element of sanity did arise.
In the final court mandated counseling session, the counselor, upon hearing the whole sordid story,
inquired about the other combatant. When informed that his nose was broken she responded: “Good for
you, Shane!”

As a reporter for the Overland Park Sun said to me, when discussing the infringement of parental rights
that are guaranteed by the 14th amendment due process clause: “It’s the price you pay to live in
Johnson County.” But this infringement is not localized. On March 13, 1998, your Kansas Supreme
Court, in its ruling “In the Matter of B.M.B.” 264 Kan. 417, chastised the arresting officer and the lower
court judge in Sedgwick County for the gross violations of rights committed upon the accused, a
prepubescent 10 year old. This type of practice is statewide. Regretfully, [ am acutely aware of others.
As our elected officials you have a charge to read this case and change the law. If you don’t feel you
have the time, then you don’t represent some of God’s most vulnerable.

Johin T. Conaghan

8222 W. 99" St. House Judiciary
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Citizen’s Coalition for Children’s Justice

The mission of the
Citizen’s Coalition for Children’s Justice is...

Individuals working together
to achieve justice for children
with compassion, conscience,
and according to the
principles of our Constitution.

Guided by faith in family integrity
and with respect for parental rights and
responsibilities, CCCJ will provide
education, advocacy, support and action
to make a posttive difference for children.

Dear Representatives,

We have dozens of articles, a great deal of information, research, and
letters. Please call us at 913-963-CCCJ or e-mail ideas4cccj@yahoo.com
if you would like more understanding of why positive changes are needed.

Thank you for your efforts on behalf of Kansas children and families. House.Judiciar
With Hope, CCCJ !
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The Citizen’s Coalition for Children’s Justice Supports HB2851

My name is Shelley Gathright and I'm from Overland Park, Kansas. In 1998, a friend came to me knowing
that | was an active volunteer on committees at both the school and state level for school safety, preventing
substance abuse and juvenile justice. Her 12-year-old son was crying because he had just been suspended
from school for a shove in self-defense. She received a call to go to JIAC. She asked me “What is this
Juvenile Intake place? Why does my son need to go there for a shove in self-defense?" That question
started my research and attempt to understand what was happening to children and families. The more |
learned, the more alarmed | became.

There are many parents here and many more back home who are involved in the Citizen's Coalition for
Children’s Justice. Almost a year ago, we came together as CCCJ because of longstanding parent and
attorney concerns about juvenile justice. In July 2001, we had a forum on Zero Tolerance and JIAC and
were surprised to have over 150 attend. We support HB2851 for these reasons:

e \We believe that respansible parents should be included, not excluded, when authorities are
interviewing, assessing or gathering private information from children. Unless a parent is
suspected of being unfit, they should be included at all stages of the JIAC process. On June 5,
2000, the Supreme Court of the United States affirmed the fundamental right of parents to make
decisions regarding the care, custody, and control of their children. Kansas has always had a
strong tradition of supporting the strength of our community — families. You recently passed
another bill that holds parents liable for the actions of their children. Parents will accept
responsibility but you should not leave them out of the decision-making process. For minor
children, if parents are willing and responsible, they should help decide whether their own children
will answer questions about potentially embarrassing and private behaviors in JIAQ, POSIT or
MAYSI as well as decide whether they wish to seek counsel. Don't assume just because a child is
at JIAC that parents won't accept respensibility. Most will. You have CINC laws for those who do
not. Please respect parents’ liberty to make decisions for their own children by passing HB2851.

o We support the language changes to delinquencies and miscreancies. | know parents whose
children's' records might look dreadful if one were looking only at open records in computers and
not at the individual circumstances. Many times when records are checked for employment or
college, they only see the criminal language but do not know what it was for. For example, the
shove on the playground shows up as battery. Taking french fries from a lunch mate shows up as
theft. We understand that sometimes teens commit real crimes that need the heavy hand of the
law to make them change their ways. Those committing serious crimes can be waived to adult
status and have the record. We do not want serious violent crimes to decay. Under HB2851, they
would not. We do want to make sure that those children who have been in trouble for lesser
offenses are not labeled for life.

¢ We are NOT soft on crime. We are against a zero folerance mind-set that criminalizes children for
misbehavior. | wish | had the time to tell you the many stories | have heard about futures derailed
and children afraid. Children need consequences and real criminal activity needs to be punished.
HB2851 does not change any of that. What it does do is offer young people hope that if they do
the right thing, they will have opportunities to go to college, get good jobs and serve our country in
the military. As Kansas citizens and taxpayers, our Coalition wants justice for children with
compassion, conscience and according to the principles of our Constitution. HB2851 will help
achieve that goal for all Kansas children.

With a spirit of hope for the future and faith in families, please pass HB2851.

Respectfully Submitted to Chairman O"Neal and the House Judiciary Committee on March 6, 2002
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