Approved: _ May 2. 2002 (by Chair Ray)

MINUTES OF THE HOUSE COMMITTEE ON LOCAL GOVERNMENT.

The meeting was called to order by Chairperson Representative Gerry Ray at 3:30 p.m. on March 21, 2002
in Room 519-S of the Capitol.

All members were present except:

Committee staff present: Theresa Kiernan. Revisor
Mike Heim, Research Dept.
Kay Dick, Secretary

Conferees appearing before the committee: HB 3023 - act relating to property tax; concerning
the determination of fair market value

Proponents: Bob Taggart, Taggart & Assoc.
Wes Galyon, Wichita Builders Assoc.
Opponents: Rick Stuart, Jefferson County
Appraiser
Larry Baer, KILM

Others attending: See Attached List

The Chair called for action on: HB 564 - concerning counties; relating to register of deeds (certain
counties): allowing creation of technology fund.

Rep. Jim Morrison was asked to explain Kansas State Technology and what type of technology that the
state uses in connection to SB 564. He referred to SB 5 as the “Hallmark”™ for all state agencies and how it
relates to counties. He stated that all Register of Deed will have to comply if SB 564 passes. Rep.
Morrison passed out two attachments; one was from Bruce Roberts, Acting Chief Information Technology
Officer for the Executive Branch, regarding the SMI plan and IT Governance for Kansas.

(Attachment #1)  The second attachment was from Rep. Morrison, showing also the 2002 SIM Plan
broken down into graphics. (Attachment #2)

Rep. Morrison answered questions asked by the committee members.

Following a lengthy discussion session, Rep. Campbell made a substitute motion to make SB 564

mandatory for all Register of Deeds to charge and collect fees. Sec 1 K.S.A. 28-115 sub sec (b) (1),
(2). & (3). Rep. Gilbert seconded the motion. The substitute motion passed 7 yveas, 5 nays.

A motion to pass SB 564 as amended was made by Rep. Campbell, Rep Barnes seconded. SB 564
passed as amended with 9 veas and 5 nays.

The hearing was opened on HB 3023 - act relating to property tax: concerning the determination of
fair market value

Janet Stubbs, Kansas Building Industry Association, read the testimony of Robert Taggart, who was
unable to attend the hearing. In the testimony, it was stated that the language contained in HB 3023 is the
same that was passed by the Senate in SB 92 on a vote of 39-1 during the 2001 session. It also stated that
special assessments may play in fair market value are already factored into the price a “willing buyer” will
pay for a given parcel of real property on the open market. County Appraisers are using this method
which is found to be inappropriate by the fee appraisers. (Attachment #3)

Wes Galyon, President/CEO of the Wichita Area Builders Assoc. appeared on behalf of their 1100
members, as well as, members of one of their affiliates, the Kansas Building Industry Association,. Mr.
Galyon testified in favor of HB 3023, stating the bill would support efforts to provide affordable housing,
and housing options, for the people of Kansas who desire to own their own home, especially those who
are seeking to get into home ownership on an entry level basis. He asked the committee for it’s support of
the bill in an effort to prevent the continuation of practice by some appraisers in the state that are resulting
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CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON LOCAL GOVERNMENT at on March 21, 2002 in
Room 519-S of the Capitol.

in the over taxation of property owners that would not be the case otherwise. (Attachment #4)
The Chair brought attention to the committee on written testimonies from proponents.

Alida Moore, SRA, stating that such action could destroy the efforts of equalization among site
values. (Attachment # 5)

Steven Adams, KS Certified Appraiser G-1184, testimony echoed the other proponents views.
(Attachment #6)

Rep. O’Neal, attorney for the Kansas Building Industry Association, gave written testimony
emphasizing that HB 3023 would codify what the Board of Tax Appeals has consistently
recognized - - that the value of property should not include special assessments. (Attachment #7)

Rick Stuart, Jefferson County Appraiser, appeared as an opponent to HB 3023. He testified that “to
deduct the value of the specials would be no different than deduction the remaining mortgage from the
market value of a home. This would create great inequities within the valuation process.” He went on to
say that K.S.A. 79-102 defines “real property” to “include not only the land itself but all buildings,
fixtures, improvements, mines, minerals, quarries, mineral springs and wells, rights and privileges.”
(Attachment #8)

Larry Baer, League of Kansas Municipalities, testified in opposition to HB 3023. He stated that both at
common law and by statute, Kansas has long defined fair market value to be “the amount in terms of
money that a well informed buyer is justified in paying and a well informed seller is justified in accepting
for property in an open and competitive market, assuming that the parties are acting without undue
compulsion” (Attachment #9)

The committee was instructed to view written testimonies in opposition from:

Kansas Association of Counties, vigorously opposed HB 3023. The KAC believes the current
statutory definition of market value is very close to the definition of market value used universally
by appraisers, both private and public as well as by the judiciary for over 100 years. To change
this definition for one particular interest group could have unintended consequences. (Attachment

#10)

In The Matter Of The Protest Of Karl W. Boaz, Saline County, Kansas, is a narrative chronicle of
the history of the property that was the first special assessments case that went to the Board of Tax
Appeals from Saline County. It is of note because it illustrates that the value of the special
assessments does pass to subsequent owners. Thus, showing opposition to HB 3023.

(Attachment #11)

Ron Broberg, Saline County appraiser prepared written testimony in opposition to HB 3023. He
wrote that the language in HB 3023 would prohibit county appraisers from recognizing all of the
consideration given for any property that was subject to liens financed by special assessments.
This would inhibit ability to meet statutory requirement to appraiser property in fee simple interest.
It would destroy the appraiser’s ability to meet constitutional obligation to provide for uniform and
equal rate of assessment and taxation. (Attachment #12)

The Chair closed the hearing on HB 3023.

Chair Ray adjourned the meeting. Next meeting is scheduled for March 26, 2002.
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The SIM Plan and IT Governance for Kansas
Testimony Before House E-Government Committee
Bruce Roberts, Acting Chief Information Technology Officer, Executive Branch
March 21, 2002

Madam Chair, members of the committee. My name is Bruce Roberts and I currently serve
as the Acting Chief Information Technology Officer for the Executive Branch, and as the
Director of Information Systems and Communications, Department of Administration. I
appreciate the opportunity to provide the committee with information on the Kansas Strategic
Information Management (SIM) Plan and the Information Technology (IT) Governance
Structure for our state. In addition, I will outline the Kansas Statewide Technical
Architecture, an important component of Kansas’ comprehensive approach to IT.

I think you will find that this structure effectively addresses organization, planning and
coordination of E-government initiatives, by involving all appropriate players collaboratively
and with effective oversight.

In 1998, the Legislature passed Senate Bill 5. This legislation established the structure and
processes for a statewide approach to implementing information technology in a purposeful
and coordinated manner. K.S.A. 75-7201-75-7212 altered the face of IT governance. The
new structure produced a roles-based, consolidated model as illustrated below. This model 1s
noteworthy because it establishes governance across all three branches of government.
Kansas and Washington are the only two states that have such models.

Kansas IT Governance Model
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¢ Information Technology Executive Council (ITEC) — Policy/Strategic Focus

The 17 member council includes Cabinet Secretaries and Senior Executives of various state
government entities, senior leaders from local units of government and the private sector, and
the Chief Information Technology Officers (CITOs) from each branch of government. The
Council meets quarterly and is charged with the adoption of:

IT Policies, Procedures, Standards, and Guidelines

The long-range enterprise Strategic Information Management (SIM) Plan
The Kansas Statewide Technical Architecture

Project Management Methodologies, Training and Certification

e Chief Information Technology Architect (Strategic)

The Chief Information Technology Architect (CITA) reports to the Chair of the ITEC and
serves as its Secretary. The CITA is responsible for the development and maintenance of the
Strategic Information Management Plan, the Kansas Statewide Technical Architecture,
Project Management Standards, and IT Policies proposed to ITEC for adoption.

 Kansas Information Technology Office (Management)

The Kansas Information Technology Office (KITO) is the enterprise management and
coordination arm of the IT Governance Model and provides staff support for the ITEC, the
CITA, and the three Branch CITOs. This staff also supports ITAB, GIS, security issues, and
project tracking.

¢ Information Technology Advisory Board (Implementation)

The Information Technology Advisory Board (ITAB) forms the foundation of the Kansas IT
Governance Model. Its membership comes from state agency IT Directors, Regents’
Universities IT Directors (Regents Computer Advisory Council-RCAC), the leadership of
INK, the State Historical Society and associate members including, technologists, functional
users, subject matter experts and auditors. Several subcommittees provide planning
functions, which move, vertically and horizontally through the consolidated structure

o Joint Legislative Committee on Information Technology (Oversight)

The Joint Committee on Information Technology (JCIT) is a standing committee of the
Kansas Legislature. Committee membership comes from both the House and the Senate.
JCIT serves as an oversight committee on IT issues and projects for state government.

* House E-Government Committee (Legislative Vision)

This committee is important for the development and implementation of the vision for
clectronic government. By addressing the opportunities to make government serve citizens
electronically, this committee increases the level of awareness for all of state government.

* Division of Information Systems and Communications (DISC)

DISC is the infrastructure provider for state government, including the statewide
telecommunications network, information services, and support for IT services. DISC
manages these services to meet the needs of state agencies on a fee for service basis. This

E-Government Committes Presentation - March 21, 2002 Page 2



infrastructure, along with the agencies support of applications, databases, and services form
the basis for the content of e-government services.

» Information Network of Kansas (Support)

Established by statute in 1990, this public/private entity has directed the development of
efficient, electronic access to public information and services. INK contracts with Kansas
Information Consortium, Inc. to provide the portal to state information and services and to
assist agencies with the development of E-government applications. Funding for the
applications and portal comes from 150 government to business applications.

¢ Geographic Information Systems Policy Board (Support)

The Kansas Geographic Information Systems (GIS) Initiative and Policy Board was
established in 1989 by Executive Order. Since then, the initiative has grown into a
coordinated model that provides shared, geo-spatial data, standards, and partnerships with
state, federal, and local units of government.

o Security Council (Support)

The Information Technology Executive Council (ITEC) has established a number of security
policies to safeguard the IT assets of the state. To establish effective coordination of security
issues for the enterprise, we are establishing this Security Council. The Chief Security
Officer, a staff member of the Kansas Information Technology Office, chairs a subcommittee
of ITAB that is currently developing a charter for this council.

o Chief Information Technology Officers (Management)

The IT Governance structure provides for a Chief Information Technology Officer (CITO)
for each of the three branches of Kansas government. The Executive Branch CITO by law
has cabinet presence and is appointed by the Governor. The Judicial Branch CITO reports to
Office of Judicial Administration and then to the Supreme Court. The Legislative CITO
reports to the Legislative Coordinating Council (LCC) and serves as staff to Joint Committee
on Information Technology (JCIT). By law, the all three CITOs are members of ITEC.

-Kansas Statewide Technical Architecture (KSTA)

K.S.A 75-7203 requires ITEC to adopt an information technology architecture that covers all
state agencies. The Chief Information Technology Architect (CITA) is responsible for the
architecture. This architecture is critical to the coordinated implementation of IT for state
government. ITEC has approved release 9.0 of the architecture covering 18 disciplines of IT.
Over 63 individuals from Regents institutions and state agencies developed the architecture
over the last two years. The architecture is organic, adapting to the evolution of information
technology. It tells all state agencies what we know about IT. It identifies standards across
the disciplines according to emerging, current, and twilighted standards. All information
technology project plans must address their relationship and concurrence with the
architecture before they can be approved.

The Strategic Information Management (SIM) Plan

The SIM plan 1s a living, breathing document that charts direction for state government’s
information technology (IT) community and its business partners and customers for the next

E-Government Committee Presentation - March 21, 2002 Page 3
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three years. The first SIM Plan was developed in 1997, and updated in 1999. The newest
SIM plan was released in January 2002,

The overarching goal of the SIM Plan is to manage IT from a consolidated approach, to
provide citizens access to state services and information, and to operate state government as
effectively and efficiently as possible. The consolidated management model brings the IT
community together to enhance communication and to coordinate the planning and
deployment of information technology.

The goals included in this SIM Plan are based upon the vision that every Kansas citizen
should have electronic access to Kansas government and to the services the state provides. In
this sense it is the foundation of the state’s E-Government plan. This plan is also based upon
information sharing between and among the various state agencies and then with the rest of
the world. The figure below shows the framework for IT planning and control.

Kansas IT Planning / Controls
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[ i, e i —» Management Plan
(Long Range Plan)
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By law agencies must submit to the CITO for their branch annually a three-year plan for
information technology. These plans lay out the existing resources and assets related to
information technology, including staffing. In addition they describe the applications that
agencies maintain, the IT projects that are underway and those proposed. In addition,
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agencies prepare IT project plans for projects of $250,000 or greater. These projects are
approved by the CITO and agency head, based upon cost-benefit analysis.

Vision for Kansas
The SIM plan, when abstracted to its highest level, calls for the creation of an electronic state

with two pillars:

e Virtual government and
 E-economy

Virtual government’s vision means anything that can be done in the presence of government
can be done electronically as well—and done 24 hours a day 7 days a week from any
location on the globe. Kansas government IT also reflects a community of interests to include
economic development. Additionally, Kansas government must seek to touch the economy
by enhancing services while reducing costs. Finally, the vision calls for an integrated, no
wrong door, approach to providing e-government services. The figure below depicts the
vision for Kansas State government when services for citizens and businesses can be fully
accessed and exchanged electronically.

VISION FOR KANSAS

| GOVERNMENT

The vision of an electronic state is aided by the public/private partnership of the state with
the Information Network of Kansas (INK). Through INK (www.accessKansas.org), citizens,
businesses and government employees have access to hundreds of services such as legislative
bill tracking, real property value searches in 105 counties, court records, Uniform
Commercial Code and corporation filings, even the Kansas Bureau of Investigation’s most
wanted criminals.
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e Balanced Scorecard

The framework for the goals and objectives of the SIM Plan employs The Balanced
Scorecard (BSC) methodology. This methodology helps the enterprise organize and measure
progress for goals and initiatives. The figure below shows the four dimensions used for
framing the objectives of the SIM plan: Financial, Internal Business Procedures, Learning

and Growth, and the Customer.

The Balanced Scorecard Framework for SIM Goals

Customer Perspective
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Financial Perspective
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The state has adopted Control Objectives for Information Technology (COBIT) standards
promulgated by the Information Systems Audit and Control Association (ISACA). These
standards outline a comprehensive framework for ensuring that information technology is
implemented with assurances for control and success. These standards have recently been
implemented as the foundation for position descriptions for state IT workers.
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e Who Does W

hat?

The following chart depicts an overall context for implementing the vision of the STM plan. It

reflects the many relationships that serve these objectives.

The Context of E-Government Participants
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e Summary

The IT Governance structure for Kansas has served the enterprise well over the last four
years. It greatly facilitated the state’s projects to address Y2K, and formed a framework to
deal with issues such as ADA compliance for WEB sites, public key infrastructure certificate
polices, network security, and effective project management. In addition, ITAB has
developed an effective process to share ideas, establish guidelines, and provide effective
input into the development of policies, architectures, and best practices. There are over 250
peopie involved in this process across the enterprise.

In calendar year 2001 Kansas ranked first in the country in IT achievements according to the
nationally recognized Center for Digital Government. In calendar year 2001 Kansas
received several awards from the Center. These national awards come from Surveys
conducted to all of the 50 states in the U.S. with results published in Government T. echnology
magazine. Kansas finished first in the country in Social Services and Geographic Information
Systems and Transportation. We ranked number nine in Law Enforcement and Courts,
number three in the automation of our tax systems and number four in Digital Democracy.
Kansas also scored high in education, e-government and IT management.
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Other notable recognitions include:

" Two National Association of Information Resource Executives awards, including
KDOR'’s Project 2000-Putting the Customer First and Department of
Administration’s IT Project Management and Methodology Training

= Brown University ranked Kansas 6™ in the nation in web-site design and usability.

* Syracuse University awarded Kansas an ‘A-° in IT achievements. Only three other
states earned a similar or higher score.

With a vision that keeps the citizen-customer at the top of the priority list and with
methodical strategic planning, Kansas will continue to be a leader in providing IT services to

all the citizens of the state.

Madame Chair, I will be happy to stand for questions.
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HOUSE LOCAL GOVERNMENT COMMITTEE
HB 3023
March 21, 2002

MADAM CHAIR AND MEMBERS OF THE COMMITTEE:

My name is Bob Taggart representing the Kansas Building Industry Association. We
appreciate the opportunity to comment today in support of H.B. 3023 which deals with an
extremely important issue to the membership of the KBIA, as well as to the affordability
of housing.

The language contained in HB 3023 is the same language passed by the Senate in S.B. 92
on a vote of 39-1 during the 2001 Session. This issue was brought to the Legislature late
in the Session of 2000 when it was felt there was not sufficient time to deal with the
subject. Therefore, the KBIA requested introduction of bills in the 2001 Session to clarify
into law what we believe to be the current practice by fee appraisers throughout the State.

The background on the issue is as follows: In 1998, the Board of Tax Appeals issued an
order on 8 parcels of land in McPherson County and ruled in favor of the taxpayer,
Westview Development Corporation. BOTA’s opinion is attached and states on page
2,item 4, “The County appraised each parcel by adding a substantially large portion of said
parcel’s special assessments to said parcel’s listing price to arrive at the 1997 appraisal value.
Said procedure is inconsistent with the definition of fair market value set out in K.S.A. 79-
503a.” Under item 9 on page 3 of the same opinion, the Board states, “Adding said taxes
to the purchase price, as the County has done herein with the special assessments, is not an
appropriate methodology for determining said parcel’s fair market value.” Under item 10 on
the same page, the opinion further states, “Based thereon, the Board finds that the County’s
valuation methodology is flawed and does not lead to the determination of the fair market
value of the subject parcels.” “The Board finds that the subject property’s respective listing
prices, which are also the sales prices of comparable properties, are the most accurate
indicator of value.”
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03/21/02
Attachment=



In a 1999 ruling by BOTA on Valley View Estates in Saline County, different members
comprised the Board but arrived at the same opinion. On page 2, item 10, of the opinion

States, “As for the valuation, the Board finds that the selling prices of the properties that did
sell are the best indication of value for the subject properties. Special assessments are
essentially the buying of streets, sewers, sidewalks, and so forth over a period of time. The
special assessments are COSts 10 the property that must be paid. T he benefit of the special
assessments is the addition to the property’s value by having a paved street, or other
improvement financed by the special assessment. 11. T ypically, a buyer would pay less for a
property with outstanding special assessments than he would for a property that was
unencumbered. While it is true that the property does already benefit from the special
assessments already present, the special assessments must still be paid off and remain a
liability against the property. T herefore, the Board finds that the value of the subject
property should not include the value of the outstanding special assessments. As noted
above, the selling price of $22,000 is the best indication of value for the subject properties. ”?

In 1999, BOTA also ruled on this issue in favor of Karl W. Boaz from Saline County.
Page 2, item 11, 12 and 13 in the BOTA order reads, “The Board finds that the value of the
subject property should not include the cost of the special assessments. The purchase price
for the subject property in May 1 997 did not include the unpaid special assessments. 1t is
unlikely that any subsequent purchase price would include any unpaid special assessments.
(12) Although the special assessment may add value to the subject property, it is not intrinsic
to the market value of the subject property. A “well informed buyer” would not include the
special assessments in the purchase offer. The special assessments would be deferred as long
as possible. If a purchaser were to pay off the special assessments now, any subsequent
selling price would have to include the special assessments. It would be difficult to sell a
property for 329,400 (the county’s value) when the neighboring lots are selling for
approximately $10,000.  Therefore, the special assessments do not inherently affect the
market value of the subject property. (13) An argument could be made that the unpaid
mortgage on a personal residence should be added to the value for tax purposes if the Board
were to adopt the County’s analysis. For example, a person borrowing money to purchase a
$100,000 home will pay approximately $275,000 for that home over a period of thirty years.
The mortgage adds value to the residence in that it affords the purchaser enjoyment and use
of the property now instead of waiting thirty years for that enjoyment and use. Without the
mortgage, the purchaser could not acquire the residence. But the mortgage does not add to
the market value of the residence if the purchaser attempted to sell the property at a later
date. ~ Furthermore, although the purchaser will pay approximately $275,000 for the
$100,000 residence, the County more than likely has the property appraised for
approximately $100,000......... The Board is not persuaded by the County’s argument that
the fair market value includes the special assessments.”
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The most recent BOTA case was decided by a Board Order issued in July of 2001, in favor
of the taxpayer/developer. The Board refused to reconsider and the County appealed to
District Court. In each step of the appeals process, the taxpayer represented himself.
Unfortunately, he did not understand the process and did not engage an attorney to
represent him in District Court on January 2, 2002.  Therefore, the District Court
decision reads, “ The Taxpayer did not file a written response to the County’s brief and in
oral arguments before the Court, presented no legal authority to contradict the legal
analysis presented by the County. Therefore, the Court adopts the legal analysis
presented by the County and concludes that the decision of BOTA is erroneous as a
“matter of law. It is apparent this case was not decided on facts but rather on a flawed
legal process.

Further legal research has revealed that the Indiana Department of Revenue v. Security
Bank & Trust 393 N.E.2d 197 (Ind. App. 1979) Court of Appeals excluded specials from
its calculation of fair market value for estate tax purposes. In Gorz v. Gorz 428 N.W. 2d
839 (Minn. App. 1988), the Minnesota Court of Appeals excluded special assessments
from a valuation of real property disposed of in divorce proceedings. In addition,
California amended its property valuation statute to include language very similar to what
is being proposed in HB 3023 by adding the following: “There is a rebuttable
presumption that the value of improvements financed by the proceeds of an assessment
resulting in a lien imposed on the property by a public entity is reflected in the total
consideration, exclusive of that lien amount, involved in the transaction. This
presumption may be overcome if the assessor establishes by a preponderance of the
evidence that all or a portion of the value of those improvements is not reflected in that
consideration.”

As a result of this amendment, California presumes the parties to a real estate transaction
have taken the present value of any special assessments into account when they reach a
purchase price for the property. The burden then shifts to the assessor to disprove this
presumption if he or she disagrees with using purchase price to determine the fair market
value. In Huson v. County of Ventura, 96 Cal. Reptr. 116 (2000), the California Court of
Appeals affirmed this approach. |

K.S.A. 79-503a defines fair market value as “the amount in terms of money that a well
informed buyer is justified in paying and a well informed seller is justified in accepting for
property in an open and competitive market, assuming that the parties are acting with
undue compulsion.” This fair market value is not singular to Kansas. To the contrary,
the definition of fair market value shows virtually no substantive variation throughout the
United States in a variety of contexts, both tax and otherwise. If one assumes, as

California does, that arms length transactions on the open market take into account the



full value of real property, including the present value of any special assessments, then HB
3023 would merely clarify what is already the law in Kansas.

Additional arguments in opposition to inclusion of special assessments in the
determination of fair market value: First, fair market value is determined by application
of the “willing buyer/willing seller” concept with respect to a given piece of property. The
fair market value determination does not permit adjustments for factors which clearly are
not a component of the selling price. Second, including special assessments as “additions”
to the purchase price would improperly treat improvements such as streets and sewers as
a physical part of the subject property itself, when in fact the improvements are owned by
governmental entities. This would be analogous to adding in additional value to the
already determined open market selling price for below market utility rates or sewer costs
in the subject area. Third, it would be capricious to conclude, without corroborating
underlying data, that an arbitrary determination of the present value of future payments
on special assessments should somehow be a component of the fair market value of a given
parcel of real property. Finally, as alluded to by BOTA in the Valley View decision,
whatever role special assessments may play in fair market value are already factored into
the price a “willing buyer” will pay for a given parcel of real property on the open market.

I find it incredulous that County Appraisers are using this method which is found to be
inappropriate by the fee appraisers of my acquaintance. Thank you for the opportunity
to present the attached information from an appraisal firm in Wichita which was
presented to the Senate during 2001. This includes documentation from appraisal
manuals substantiating the reason for our support of HB 3023.

We urge your favorable approval of HB 3023.
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AN ACT relating to property taxation; concerning the determination of
fair market value; amending K.S.A. 76-503a and repealing the existing
section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 79-503a is hereby amended to read as follows: 79-
503a. “Fair market value” means the amount in terms of money that a
well informed buyer is justified in paying and a well informed seller is
justified in accepting for property in an open and competitive market,
assuming that the parties are acting without undue compulsion. In the
determination of fair market value of any real property, the value of any
special assessment shall not be considered. For the purposes of this def-
inition it will be assumed that consummation of a sale occurs as of January
1.

Sales in and of themselves shall not be the sole criteria of fair market
value but shall be used in connection with cost, income and other factors
including but not by way of exclusion:

(a) The proper classification of lands and improvements;

(b) the size thereof;

(c) the effect of location on value;

(d) depreciation, including physical deterioration or functional, eco-
nomic or social obsolescence;

(e) costof reproduction of improvements;

(f) productivity;

(g) earning capacity as indicated by lease price, by capitalization of
net income or by absorption or sell-out period;

(h) rental or reasonable rental values;

(i) sale value on open market with due allowance to abnormal infla-
tionary factors influencing such values;

(j) restrictions imposed upon the use of real estate by local governing
bodies, including zoning and planning boards or commissions; and

(k) comparison with values of other property of known or recognized
value. The assessment-sales ratio study shall not be used as an appraisal
for appraisal purposes.

The appraisal process utilized in the valuation of all real and tangible
personal property for ad valorem tax purposes shall conform to generally
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accepted appraisal procedures which are adaptable to mass appraisal and
consistent with the definition of fair market value unless otherwise spec-
ified by law.

Sec. 2. K.S.A. 79-503a is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.



BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE EQUALIZATION
APPEALS OF WESTVIEW DEVELOPMENT
CORPORATION FOR THE YEAR 1997 FROM
MCPHERSON COUNTY, KANSAS

Docket Nos. 1997-4010-EQ
thru 1997-4017-EQ

ORDER

Now, on this 14th day of September, 1998, the above-captioned matters come on
for consideration and decision by the Board of Tax Appeals of the State of Kansas.

This Board conducted a hearing in these matters on June 10, 1998. After
considering all of the evidence presented thereat, and being fully advised in the premises,
the Board finds and concludes as follows:

i 8 The Board has jurisdiction of the subject matter and the parties hereto,
proper appeals having been filed pursuant to K.S.A. 79-1609.

2. The subject matter of these tax equalization appeals is described as follows:

Tracts of real estate known as

Parcel ID# 059-033-08-0-3 0-09-001.00-0,
Parcel ID# 059-033-08-0-30-1 1-007.00-0,
Parcel ID# 059-033-08-0-30-1 1-009.00-0,
Parcel ID# 059-033-08-0-30-1 1-010.00-0,
Parcel ID# 059-033-08—0;30-12—019.00-0,
Parcel ID# 059-033-08-0-30-13-002.00-0,
Parcel ID# 059-033-08-0-30-13-005.00-0 and
Parcel ID# 059-033-08-0-30-13-006.00-0.

3. The Taxpayer waived personal appearance at the scheduled hearing and
submitted its contentions in writing. Richard E. Batchellor, County

Appraiser, represented McPherson County.

4.  The subject property consists of eight (8) separate vacant parcels located in
Lindsborg, Kansas. For each parcel, the Taxpayer submitted as follows:
comparable properties in the immediate area that have sold at prices which
were substantially less than each parcel's respective 1997 appraisal value.
Each parcel is for sale at 2 listing price that is substantially less than said
parcel’s respective 1997 appraisal value. Each parcel has been listed for sale

2-7
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at its respective listing price over the past three years. Each parcel has
remaining unpaid special assessments due over the next eight years. The

W by adding a substantially large portion of said
parcel s special assessments to said parcel’s listing price to arrive at the 1997
appraisal value. Said procedure is inconsistent with the definition of fair
market value set out in K.S.A. 79-5 03a. The Taxpayer requested that the

—Subject parcels’ respective 1997 appraisal values be reduced to their listing

price. The table below is a compilation of pertinent information for each

parcel.

Docket | 1997 appraisal | Requested Tisted | Specials |
No. value value value . Due
97-4010 $16,010 $8,500 $8,500 $10,000
97-4011 $26,100 $16,500 $17,500 $9,000
97-4012 $8,790 $3,500 | $17,500° $3,600
97-4013 $22,760 $13,000 $17,500' $7,300
97-4014 $85,380 $53,000 $53,000 $36,750
97-4015 $16,380 $8,500 $8,500 $10,000
97-4016 $16,660 $8,500 $8,500 $10,000
97-4017 $16,010 $8,500 £8,500 $10,000

! The parcels of Docket Nos. 97-4012-EQ and 97-4013-EQ are listed for sale

_to‘gether at one total sales price of $17,500.

The County did not recommend that the subject property’s respective 1997
appraisal values be reduced. The County submitted as follows: The fair
market value of a property having special assessments is said property’s
potential sales price plus a portion of special assessments due. A prudent
purchaser will adjust its offering price to account for the special assessments
that it will assume. Consequently, the respective special assessment should
be treated in the same manner as a second mortgage assumed by the
purchaser. The County indicated that its valuation methodology was
pursuant to Kansas Division of Property Valuation (PVD) guideline's.

K.S.A. 79-501 provides, in material part, that, “Each parcel of real property
shall be appraised at its fair market value in money . . ..”

K.S.A. 79-503 indicates, in material part, as follows:

“ Fair market value” means the amount in terms of money
that a well informed buyer 1s justified in paying and a well
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informed seller is justified in accepting for a property in an
open and competitive market, assuming that the parties are
acting without undue compulsion.

When one of the subject parcels, or a comparable property having similar
special assessments, sells at a reduced price, $X, due to the special
assessments owed, the seller and buyer exchange $X as the transaction price.
The $Y in special assessments due may have been an important factor in
determining $X, yet $Y was not part of the consideration given to facilitate

the purchase of the property.

" If, for example, a parcel is subject to a slightly higher than normal tax
burden, the amount paid by the buyer to the seller to acquire said parcel
would, in and of itself, address said tax burden. lAddin said taxes to the

purchase price, as the County has done herein W Assessments, is
not an appropriate methodology for determining said parcel's fair market
value.

<o

10. Based thereon, the Board finds that the County’s valuation methodology 1s

flawed and does not lead to the determination of the fair market value of the
subject parcels. At instant, the Taxpayer has presented evidence of sales of
comparable properties subject to equivalent special assessments as the
subject parcels. The Board finds that the subject property’s respective listing
prices, which are also the sales prices of comparable properties, are the most
accurate indicator of value. Based thereon, the Board finds that the subject
property’s 1997 appraisal values shall be, and the same are hereby, reduced,

as follows:

—,’——/—,_’_———-‘————_———_—_—
Docket Original 1997 Final 1997
No. appraisal appraisal

© value value
97-4010 $16,010 $8,500
97-4011 $26,100 $17,500
97-4012 - $8,790 $4,000
97-4013 $22,760 $13,500
97-4014 $85,380 $53,000.
97-4015 $16,380 $8,500
97-4016 $16,660 $8,500

97-4017 | $16,010 $8,500
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[T IS THEREFORE ORDERED BY THE BOARD OF TAX APPEALS OF THE
STATE OF KANSAS that the above findings and conclusions shall be, and the same are
hereby, made orders of the Board.

IT IS FURTHER ORDERED that the McPherson County officials are authorized
and directed to correct their records accordingly and provide a refund to the Taxpayer, if

appropriate.

Any party to this appeal who is aggrieved by this decision may file a written
petition for reconsideration with this Board as provided in K.S.A. 77-529, as amended by
1998 Kan. Sess. Laws, ch. 146, § 4. The written petition for reconsideration shall set
forth specifically and in adequate detail the particular and specific respects in which it is
alleged that the Board's order is unlawful, unreasonable, capricious, iImproper or unfair.
Any petition for reconsideration shall be mailed to: Secretary, Board of Tax Appeals,
DSOB Suite 451, 915 SW Harrison St., Topeka, KS 66612-1505. A copy of the petition,
together with all accompanying documents submitted, shall be mailed to all parties at the
same time the petition is mailed to the Board. Failure to notify the opposing party shall
render any subsequent order voidable. The written petition must be received by the
Board within fifteen (15) days of the certification date of this order (allowing an
additional three days for mailing pursuant to statute if the Board serves the order by

mail). If at 5:00 pm on the last day of the specified period the Board has not received a

written petition for reconsideration, this order will become a final order from which no

further appeal is available.
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IT IS SO ORDERED
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RITA MAICHEL, SECRETARY

SO

WN ADBAN JONES, ATTORNEY

THE BOARD OF TAX APPEALS

DISSENTING
AUGUST BOGINA, JR. P.E., CHAIRMAN

ROBERT G. FREY, MEMBE/{

e

DAVID L. PATTON, MEMBER p

DISSENTING

WAYNE C. VENNARD, JR., MEMBER

CERTIFICATION

I, Rita Maichel, Secretary of the Board of Tax Appeals of the State of Kansas, do hereby
- certify that a true and correct copy of the order in Docket Nos. 1997-4010-EQ through

1997-4017-EQ, and any attachments thereto, was placed in the United States Mail, on this
3N day of ch:QEm L1998

William E Gusenius, President
Westview Development Corporation
PO Box 328

Lindsborg, KS 67456

Richard E Batchellor
McPherson County Appraiser
P.O. Box 530

McPherson, KS 67460-0530

, addressed to:

IN TESTIMONY WHEREOQF, I have hereunto subscribed my name at Topeka, Kansas.

Gt Foics

Sy ;
Rita Maichel, Secretary

B
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BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE EQUALIZATION
APPEALS OF VALLEY VIEW ESTATES
FOR THE YEAR 1998 FROM SALINE
COUNTY, KANSAS

Docket Nos. 1998-4515-EQ
Thru 1998-4523-EQ

ORDER

: Now, the above-captioned matters come on for consideration and decision by the
Board of Tax Appeals of the State of Kansas.

This Board conducted 2 hearing in these matiers on January 7, 1999. “After
considering all of the evidence presented thereat, and being fully advised in the premises,
the Board ﬁﬁ&s a;jﬂCo_n'clu&es as folows:-~- - - - - - g

1. The Board hasjurisdicfion of the subject matters and the parties hereto; 7
proper appeals having been filed pursuant to K.8.A. 79-1609. R

2. The subject matter of these tax equalization appeals are described as follows:

Tracts of real estate known as
Parce]l ID#s
085-099-29-0-10-01-003.00-0,
085-099-29-0-10-01-030.00-0,
085-099-29-0-10-01-004.00-0,
085-099-29-0-10-01-029.00-0,
085-099-29-0-10-01-009.00-0,
085-099-29-0-10-01-025.00-0,
_085-099-29-0-10-01-007.00-0,
085-099-20-0-10-01-026.00-0 &
085-099-29-0-10-01-631.00-0.

3. The Taxpayer appeared by Duane Thibault, Member of the LLC. Saline
County (the County) appeared by Chuck Latham, Assistant Saline County
Appraiser; and Michael Montoya, Saline County Counselor. Dennis Debold -

" - appeared as-a witness under ‘subpoena by the County. County Exhibits #1
-+ and #2 and Taxpayer Exhibit #1 were admitted into evidence. County
- Exhibits #3 through #5 were marked, but withdrawn from being entered into
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10.

1.

evidence.

The subject properties are vacant land formerly used for agricultural
purposes. The agricultural land was subdivided and developed into
residential lots. About half of these lots have sold. The lots sold for around
$22,000. The Taxpayer requesis that the remaining lots be classified as

agricultural and valued at their agricultural use value.

Under cross-examination, the Taxpayer admitted that in 1997, no hay was
taken from the subject properties; howsver, the grass was mowed. In 1998,
the land was swathed and baled. See Taxpayer Exhibit #1. The Taxpayer
testified that if the crop is not good, a crop may not be taken from the subject
properties. The primary purpose of mowing the subject properties is for
mainienance.

The County inspected the subject properties in the fall of 1997. At that time,
they discovered that they were overgrown with Russian olive trees and that
there was no apparent agricultural use made of the subject properties.

The County recommends that the subject properties remain classified as
“Vacant” according to their use as of January 1, 1998, and that no changes in

value be made.

The County has the lots valued as if they were owned in fee simple
unencumbered by the special assessments.

The Board finds that the subject properties do not qualify to be classified and

valued as agricultural use value. Only 1and devoted to agricultural use would
qualify. K.S.A. 79.1476. In this case, the evidence shows that the subject
property was not devoted to agricuttural use; instead, it had no use other than

as investment property.

As for the valuation, the Board finds that the selling prices of the properties
that did sell are the best indication of value for the subject properties.
Special assessments are essentially the buying of streets, SEWerS, sidewalks,
and so forth over a period of time. The special assessments are COSts 10 the
property that must be paid. The benefit of the special assessments is the
addition to the property’s value by having a paved street, or other -
improvement financed by the special assessment.

Typically, a buyer would pay less for a property with outstanding special
assessments than he would for a property that was unencumbered. While 1t
is true that the property does already benefit from the special assessments
already present, the special assessments must still be paid off and remain a

el R
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Jiability against the property. Therefore, the Board finds that the value of the
subject property should not include the value of the outstanding special
assessments. As noted above, the selling price of $22,000 18 the best
indication of value for the subject properties. Therefore, the Board finds that
the appraised values for the subject properties shail be $22,0600 per lot.

IT IS THEREFORE ORDERED BY THE BOARD OF TAX APPEALS OF THE
STATE OF KANSAS that the appraised values for the subject properties shall not
include the amount of the special assessments and shall be set at $22,000 per lot. The
subject properties shall remain classified as “Vacant,” and assessed at 12% of their fair

market value of $22,000.

Any party to this appeal who is aggrieved by this decision may file a written
petition for reconsideration with this Board as provided in K.S.A. 77-529, and
amendments thereto. The written petition for reconsideration shall set forth specifically
and in adequate detail the particular and specific respects in which it is alleged that the
Board's order is unlawful, unreasonable, capricious, improper or unfair. Any petition for
reconsideration shall be mailed to: Secretary, Board of Tax Appeals, DSOB Suite 451,
915 SW Harrison St., Topeka, XS 66612-1505. 4 copy of the petition, together with all
accompanying documents submitted, shall be mailed to all parties at the same time ihe
petition is mailed to the Board. Failure to notify the opposing party shall render any
subsequent order voidable. The written petition must be received by the Board within
fifteen (15) days of the ce :fication date of this order (aliowing an additional three days
for mailing pursuant to statute if the Board serves the order by mail). 1fat 5:00 pm on the
last day of the specified period the Board has not received a written petition for
reconsideration, this order will become 2 final order from which no further appeal is

available.

Bty



BBI REAL ESTATE REAL EST i#019

19700 TUE 16:47 FAX 7858223761

Docket Nos. 1998-4515-EQ thru 1998-4523-EQ
Saline County, Kansas
Page 4

IT IS SO ORDERED _ OARD OF TAX APPEALS

;%%

DAVID L. PATTON, CHATRMAN

.F'ﬁ?r\ o
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7 s, Wi z A WAYNE L. VENNARD, JR., MEMBER
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’lm,,

FGLSOM AGTING SECRETARY
./ _

g

SUSAN M. SELTSAM, MEMBER
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CERTIFICATION

1, Tony R. Folsom, Acting Secretary of the Board of Tax Appeals of the State of Kansas,
do hereby certify that a true and correct copy of the order in Docket Nos. 1998-4515-EQ thru
1998-4523-EQ, and any attachments thereto, was placed in the United States Mail, on this

Lﬂ“} day of F{%ﬂ)ﬂ,ﬂa’f , 2000, addressed to:

Duane Thibauit, Member LL.C
Valley View Estates

PO Box 856

Salina, KS 67402-0856

Michazl Montoya, Co Counselor
Saline County Counselor

PO Box 1220

Salina, KS 67402

Rodney Broberg

Saline County Appraiser
300 W Ash 5t

P O Box 5040

Salina, KS 67402-5040

Keith Lilly

Saline County Treasurer
300 West Ash

Salina, KS 67401-2396

IN TESTIMONY WHBEREOF, I have hereunto subscribed my name at Topeka, Kansas.

Tony R. Folsom, Acting Secretary

S~16



BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE PROTEST OF
BOAZ, KARL W.

FOR TAXES PAID FOR 1998 IN
SALINE COUNTY, KANSAS

Docket No. 1999-2680-PR

ORDER

Now on this 16™ day of August, 1999, the above-captioned matter comes on for
consideration and decision by the Board of Tax Appeals of the State of Kansas.

This Board conducted a hearing in this matter on July 22, 1999. After considering
all of the evidence presented, the Board finds and concludes as follows: :

L The Board has jurisdiction of the subject matter and the parties as a tax
protest has been filed pursuant to K.S.A. 79-2005, and amendments thereto.

2. The subject matter of this tax protest is described as follows:

Real estate and improvements legally known as

Lot 6, Block 1, Holiday Resort Addition, Saline County,
Kansas, also known as Parcel ID#
085-094-17-0-10-01-006.00-0.

3. The Taxpayer, Karl W. Boaz, appears on his own behalf. The County
appears by Michael Montoya, County Counselor; and Chuck Latham,

Assistant County Appraiser.

4.  The subject property has a 1998 appraisal of $29,400. The County valued
the subject property by preparing a land analysis after reviewing a series of
sales. Mr. Latham testified that the County valued the subject property as if
it were completely unencumbered. Mr. Latham testified that the County
included the cost of the special assessments in the value of the subject

property.

5. The County noted that the special assessments covered the price for
installing the sewer, water lines, and the streets. The County asserted that
these improvements added value to the subject property. Therefore, the cost
of these assessments should be added to the value of the subject property.

6.  The Taxpayer testified that he purchased the first lot in the Holiday Resorts
subdivision for $14,500 in May 1997. The Taxpayer noted that construction
has occurred on only four of the lots in the subdivision. The Taxpayer

‘\/
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asserted that the remaining lots in the subdivision have sold for

approximately $10,000 each.

7. The Taxpayer asserted that the surrounding subdivisions are experiencing an

increase in the amount of new construction

while the amount of new

construction in the Holiday Resorts subdivision is stagnant. The Taxpayer

further asserted that the desirability for the

subject property might diminish

because there is a nursing home Jocated behind the subject property.

8. The Taxpayer asserted that the cost of the special assessments should not be

added to the value of the subject property.

next eight years he will pay approximately
The Taxpayer asserted that if he attempted
would not include the cost of the special as

The Taxpayer notes that over the
$12,100 in special assessments.
to sell the subject property, he
sessments in the price. The

Taxpayer asserts that the value of the subject property is $16,000. The
Taxpayer notes that if the Board finds that the value of the subject property
includes the cost of special assessments, then the value of the subject

property is $26,100.

9. Each parcel of non-agricultural real property in Kansas is appraised at its fair
market value. See K.S.A. 7 9-501, and amendments thereto. The term "fair
market value" is defined as that "amount in terms of money that a well

informed buyer is justified in paying and a

well informed seller is justified in

accepting for property in an open and competitive market, assuming that the
parties are acting without undue compulsion." See K.S.A. 79-503a, and

amendments thereto.

10. Pursuant to K.S.A. 79-2005, and amendments thereto, the County Appraiser

must support the validity and correctness O

£ the value by a preponderance of

evidence for residential property. Pursuant to Kan. Const. art. XI, § 1, the
subject property is classified as vacant land. Therefore, the burden of

demonstrating the validity and correctness

of the value is on the Taxpayer.

11. \The Board finds that the value of the subject property should not include the
lcost of the special assessments. The purchase price for the subject property

assessments.

in May 1997 did not include the unpaid special assessments. It is unlikely
that any subsequent purchase price would include any unpaid special

@ Although the special assessment may add value to the subject property, it is

not intrinsic to the market value of the subject property. A “well informed
buyer” would not include the special assessments in the purchase offer. The

-1
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special assessments would be deferred as long as possible. If a purchaser
were to pay off the special assessments Now, any subsequent selling price
would have to include the special assessments. It would be difficult to sell a
property for $29.400 (the County’s value) when the neighboring lots are
selling for approximately $10,000. Therefore, the special assessments do not

inherently affect the market value of the subject property.

13. An argument could be made that the unpaid mortgage on a personal
residence should be added to the value for tax purposes if the Board were to
adopt the County’s analysis. For example, a person borrowing money to
purchase a $100,000 home will pay approximately $275,000 for that home
over a period of thirty years. The mortgage adds value to the residence in
that it affords the purchaser enj oyment and use of the property now instead
of waiting thirty years for that enjoyment and use. Without the mortgage,
the purchaser could not acquire the residence. But the mortgage does not
add to the market value of the residence if the purchaser attempted to sell the
property at a later date. Furthermore, although the purchaser will pay
approximately $275,000 for the $100,000 residence, the County more than
likely has the property appraised for approximately $100,000.

14. The Board finds that the Taxpayer has presented sufficient evidence to
establish the value for 1998 at $16,000. The Taxpayer purchased the subject
property in May 1997 for $14,500. Furthermore, nUMeTous lots in the
Holiday Resort subdivision have sold for less than $14,500. The Board is
not persuaded by the County’s argument that the fair market value includes

the special assessments.

IT IS THEREFORE ORDERED BY THE BOARD OF TAX APPEALS OF THE
STATE OF KANSAS that, for the reasons stated above, the appraised value of the
subject property for tax year 1998 is $16,000.

Any party to this appeal who is aggrieved by this decision may file a written

petition for reconsideration with this Boara as provided in K.S.A. 77-529, and

rth specifically
and in adequate detail the particular and specific respects in which it is alleged that the
Board's order is unlawful, unreasonable, capricious, improper or unfair. Any petition for
reconsideration shall be mailed to: Secretary, Board of Tax Appeals, DSOB Suite 451,
915 SW Harrison St., Topeka, KS 66612-1505. A copy of the petition, together with all
accompanying documents submitted, shall be mailed to all parties at the same time the
petition is mailed to the Board. Failure 10 notify the opposing party shall render any
subsequent order voidable. The written petition must be received by the Board within
fifteen (15) days of the certification date of this order (allowing an additional three days

B-19
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for mailing pursuant to statute if the Board serves the order by mail). If at 5:00 pm on the
Jast day of the specified period the Board has not received a written petition for
reconsideration, this order will become a final order from which no further appeal is

available.

IT IS SO ORDERED THE BOARD OF TAX APPEALS

-L\\\“‘““”"“”"’fm
A iy
& TAX 4., /
{7
- B
o v, IS

DAVID L. PATTON, CHAIRMAN

ROBERT G. FREY, MEjKBER

10%{ T,{i £ WAC.VENNARD,JR.,MEM@R

TONY RAOLSOM, ACTING SECRETARY

(Do (M) gt

JASON C. NEAL, ATTORNEY




BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE PROTEST OF
BOAZ, KARL W. FOR TAXES PAID FOR

1998 IN SALINE COUNTY, KANSAS.
Docket No. 1999-2680-PR

ORDER GRANTING RECONSIDERATION

Now the above captioned matter comes ol for consideration and decision by the
Board of Tax Appeals of the State of Kansas.

The Board finds, upon review of the Motion for Reconsideration, that

reconsideration should be granted. The parties will be allowed to present oral arguments

on the issues addressed in the Motion for Reconsideration. The parties will be notified of

the time and place of the oral arguments.

IT IS, THEREFORE, BY THE BOARD OF TAX APPEALS OF THE STATE OF
KANSAS, CONSIDERED AND ORDERED that, the above captioned Motion for
Reconsideration should be, and the same is hereby, granted. IT IS FURTHER
ORDERED that the parties will be notified of the time and place of the oral arguments.

THE BOARD OF TAX APPEALS

IT IS SO ORDERED

‘“ﬂmmn,"

DAVID L. PATTON, CHAIRMAN

ROBERT G. FREY, MENIBER

¢
Herpgp ey

1 / % é. WA C. VENNARD, IR., MEMBER
oFee ’ _
TONY R. POLSOM, ACTING SECRETARY

L

C/
NEAL, ATTORNEY

SAN M. SELTSAM, MEMBER
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CERTIFICATION

I, Tony R. Folsom, Acting Secretary of the Board of Tax Appeals of the State of Kansas,
do hereby certify that a true and correct copy of the order in Docket No, 1999-2680-PR, and any
attachments thereto, was placed in the United States Mail, on this ﬂ day of

ES(‘ T , 19 , addressed to:

Karl W Boaz
2079 S 4th
Salina, KS 67401

Michael Montoya, Co Counselor
Saline County Attorney/Counselor
PO Box 1220

Salina, KS 67402

Rodney Broberg

Saline County Appraiser
300 W Ash St

P O Box 5040

Salina, KS 67402-5040

Keith Lilly

Saline County Treasurer
300 West Ash

Salina, KS 67401-2396

IN TESTIMONY WHEREOF, I have hereunto subscribed my name at Topeka, Kansas.

Loy 4 driae

Tony R“Folsom, Acting Secretary

a



BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE EQUALIZATION
APPEAL OF ST. ANDREWS CT.,L.L.C.
FOR THE YEAR 2000 FROM JOHNSON
COUNTY, KANSAS

Docket No. 2000-8477-EQ

ORDER

Now the above-captioned matter comes 0D for consideration and decision by the
Board of Tax Appeals of the State of Kansas.

This Board conducted a hearing in this matter on June 25, 2001. After considering
all of the evidence presented, the Board finds and concludes as follows:

1. The Board has jurisdiction of the subject matter aﬁd the parties as an
- equalization appeal has been filed pursuant to K.S.A. 79-1 609, and

amendments thereto.

2. The subject matter of this tax equalization appeal 1 described as follows:

Vacant real estate in Johnson County, Kansas,
known as Parcel ID# 046-NF241326-2003.

The _Taxpayér, St. Andrews Ct., L.L.C., appeared by Paul Goehausen. The
County appeared by Bill Neal, Residential Valuation Specialist. Taxpayer

Exhibit #1 and County Exhibit #1 are admitted.

|8

4. The Taxpayer asserted that the County has overvalued the subject property .
for tax year 2000. The Taxpayer asserted that the subject property was
purchased in 1999 for §3 62,500. See Taxpayer Exhibit #1. Mr. Goehausen
asserted that originally the price of the subject property was $562,500.

- However, Mr. Goehausen asserted that a title search of the parcel revealed
that there was a benefit district on the parce] for the expansion of Nieman
Road. Due to the benefit district on the parcel, the Taxpayer paid $362,500
for the subject parcel. The Taxpayer asserted that the appropriate value of

the subject property is $3 62,500.

3 The County valued the subj ect property using the cost approach or thé:"
replacement cost new, less any depreciation. The County asserted that the
* sales validation contract indicates the parcel was sold for $562,500 in 1999.

6. The County does not recommend any further adjustment to the value of the
subject property.
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7. Each parcel of non-agricultural real property in Kansas is appraised at its fair
market value. See K.S.A. 79-501, and amendments thereto. The term "fair
market value" is defined as that "amount in terms of money that a well
informed buyer is justified in paying and a well informed seller is justified in
accepting for property in an open and competitive market, assuming that the
parties are acting without undue compulsion." See K.S.A. 79-503a, and
amendments thereto.

- 8. Pursuant to K.S.A. 79-1609, and amendments thereto, the County Appraiser
must support the validity and correctness of the value by a preponderance of
evidence for residential property or real property used for commercial and
industrial purposes for taxation purposes. Pursuant to Kan. Const. art. X1, §
1, the subject property is classified as residential property. Therefore, the
burden of demonstrating the validity and correctness of the value 1s on the
County. The Board finds that the County has not presented sufficient
evidence to support the County’s value. The Board concludes that the
Taxpayer's recommended value, as supported by the real estate sales
contract, better reflects the fair market value of the subject property than the
value recommended by the County.

IT IS THEREFORE ORDERED BY THE BOARD OF TAX APPEALS OF THE
STATE OF KANSAS that, for the reasons stated above, the appraised value of the
subject property for tax year 2000 is $362,500. IT IS FURTHER ORDERED that the
- appropriate officials are directed to correct the County’s records accordingly, re-compute
the taxes owed by the Taxpayer and issue a refund for any overpayment.

Any party to this appeal who is aggrieved by this decision may file a written
petition for reconsideration with this Board as provided in K.S.A. 77-529, and
amendments thereto. The written petition for reconsideration shall set forth specifically
and in adequate detail the particular and specific respects in which it is alleged that the
Board's order is unlawful, unreasonable, capricious, improper or unfair. Any petition for
reconsideration shall be mailed to: Secretary, Board of Tax Appeals, DSOB Suite 451,
915 SW Harrison St., Topeka, KS 66612-1505. A copy of the petition, together with all
accompanying documents submitted. shall be mailed to all parties at the same time the
petition is mailed to the Board. Failure to notify the opposing party shall render any
subsequent order voidable. The written petition must be received by the Board within
fifteen (15) days of the certification date of this order (allowing an additional three days
for mailing pursuant to statute if the Board serves the order by mail). Ifat 5:00 pm on the
Jast day of the specified period the Board has not received a written petition for
reconsideration, this order will become a final order from which no further appeal is

available.
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IT IS SO ORDERED

RRULLLILAT
1

L
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TONY R.FOLSOM, ACTING SECRETARY

N L JA Oty

MELISSA GRAF, ATT@{NEB

7;\@ OF TAX APPEALS

DAVID L. PATTON, CHAIRMAN
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CERTIFICATION

I, Tony R. Folsom, Acting Secretary of the Board of Tax Appeals of the State of Kansas,
do hereby certify that a true and correct copy of the order in Docket No. 2000-8477-EQ, and any
attachments thereto, was placed in the United States Mail, on this X day of

2 \L)VQAj\) 20 0O\ , addressed to:

* St. Andrews Ct., L.L.C.
Paul Goehausen

8435 Cherokee
Leawood, KS 66206

Kathryn D Myers, Asst County Counselor
Johnson County Counselor

Johnson County Admin Bldg

111 S Cherry Ste 3200

" Olathe, KS 66061-3441

Paul A Welcome

. Johnson County Appraiser
Johnson County Admin Bldg
111 S Cherry
Olathe, KS 66061-3486

William O'Brien

Johnson County Treasurer
Johnson County Admin Bldg
111 S Cherry

Olathe, KS 66061-3486

IN TESTIMONY WHEREOF, I have hereunto subscribed my name at Topeka, Kansas.

Lony 7 Frteene

Tony Refolsom, Acting Secretary
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GARDNER'’S

5.0, 830X 752,332 M. WATER, WICHITA, KANSAS 872010799 (316) 264-3181 FAX (316) 264-2735

REAL ESTATE SERVICES

FAX COVER SHEET

TO: JANET STUBBS, KANSAS ASSOC. OF

HOMEBUILDERS, TOPEKA, KS
PHONE/FAX: 877-266-4540/785-267-2959

FROM: JIM GARDNER, ll

(KANSAS CERTIFIED GENERAL REAL PROPERTY APPRAISER, G-505)
DATE: 8 FEB. 2001
PAGES: (including cover) Z,Q

JANET: THIS TRANSMISSION INCLUDES TRE FOLLOWING:
_ A. KSA 79-503a, with update para. “k”

B. Several pages definitions: Market Value, Present Value, Present
Worth, Price. (note that nowhere do they instruct the addition of
“outstanding liabilities” to the purchase price to determine “market
value”) sources noted on pages.

C. An “Advisory Opinion” (AO-8) from USPAP {Uniform Standards of
Professional Appraisal Practice, developed by “The Appraisal
Foundation” authorized by the US Congress) addressing the
difference between “Market Value™ and “Fajr Value”. Note the FASB
(Financial Accounting Standards Board) Standard No. 15, addresses
the “fair value of assefs”, not liabilities. Outstanding debt for a
public improvement is not an asset.

D. A summary of the “Basic Principles of Real Estate Value”. Note that
«Anticipation” and “Contribution” may be positive or negative
factors of influence and “Change”. (this is more FY1, but good
basics)

E. USPAP Standards Rule 1-2,{e){iv): (An appraiser must identify..}
Note that “special assessments” are grouped under “characteristics
of the property(e)(iv)” with “easements, restrictions, encumbrances,
leases, reservations, covenants, contracts, declarations, special
assessments, ordinances, or other itemns of similar naturse... , ALL
of which limit, restrict, bind, or diminish to some degree the “hundle
of rights of use and enjoyment” of a property. Thisis a listing of
negatively impactive factors, which diminish the fee. While the
property may derive benefit from some of these items, they never-
theless are generally liabilities, subtracting from the whole.

02/08/01 22:350
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Special Assessments are the “costs” of public improvements, installed and:
financed by a governmental entity, levied against a benefit district, and the -
separate properties therein. - The improvements are publicly owned, and
while some benefit (not always a ‘dolar valtue’, ie, public safety or
sanitation) may accrue to the property in ‘desireability’, the benefit is
reflected in the saies price actually paid. The unpaid special assessments
assumed by the buyer of a property in the Kansas marketplace are
normally acknowledged by both the buyer and the mortgage jender, to be a
monetary obligation or an encumbrance, a liability, not an asset. Under the
definition of “market value” the sales price on the contract reflects the
seller's and the buyer's consideration of the sum total of the respective
property’s assets and liabilities: NOBODY but a “county assessor” would
add “future tax liabilities” to a sales price and claim it was the ‘true’
“market value”. Only if the taxes/liability werse “nrepaid” could they be
considered to be a positive contributory factor of value, and even then the
contributory value (present worth), would be discounted.’ '

Past studies comparing developments with “prepaid"’ public infrastructure

to those with levied “outstanding”(yet to be paid) public infrastructure
costs, have not demonstrated a clear market recognition of all of the
“additional value” by virtue of pre-payment. That is to say, the buying
public hesitates to pay the Higher lot cost for the ‘full additional prepaid
infrastructure’ compared to typical lower priced lots with outstanding
specials. Significant discounting of the “perceived benefit” of “prepaid
specials” by the buyer, has not only been apparent, but is readily demon-
strated by the consistent developer preference for special assessment
financing’ at the lower municipal boad rate. If the supposed ‘additional
value’' of prepaid infrastructure were recognized by the buying public, it
would be more profitable for the developer, put that Is not the case.

Other clear examples abound. Commercial property fronting a recently
widened street with new (outstanding} special assessments for paving,
curb, gutter, and storm drainage, invariably sells for less, than similar
property locations without the unpaid special assessment jiability. Attend
the public hean‘ngs' where the governing bodies consider the adoption and
initiation of these capital improvement and infrastructure projects, or the
appraiser’s special assessment report hearings where the project costs are
spread (levied) against the benefit district properties. My experience has
been that nearly none of the ‘beneficiary’ preperty owners favor the levy
against their property. They may want the improvement, but they don't
want to pay for it, and they nearly all believe the assessed levy will
adversely impact their respective property values. If these special
assessments “add value® why do the owners protest? Why do their
properties sell for less afterward? Maybe they can't rewrite their leases to

2-28
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cover the specials / increased taxes? Try taking your newly levied special
assessments to the bank and explaining how with this windfall of
additional value, a refinanced mortgags, increased to cover the unpaid
specials levied, ought to be just the ticket for paying things off.

Pleass feel free to give me a call about any of this, and don’t forget to ask
the Saline Co. assessor for a copy of his study demonstrating the ‘added
value theory’. I'm sure there will be a lot of interested appraisal ‘peer
review’ boards. You might also ask him for his curriculum vitae, or inquire
where he might have taught or testified pefore. | suspect he's not overly
well schooled in the appraisal field.

Sincerely,

—_—

|
JIMIGARDNER, Il

THE INFORMATICON GONTAINED IN THIS FACSIMILE MESSAGE IS PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FCR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. (F THE READER
OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TG
DELIVER IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED
DISTRIBUTION OR THE TAKING CF ANY ACTION IN RELIANCE ON THEC
INFORMATION 1S STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS C
IMMEDIATELY NOTIFY THE SENDER 2Y TELEPHONE TO ARRANGE FOR THE RETU

ONTENTS OF TRtS TELECOPIED
OMMUNICATION IN ERROR, PLEASE
RN OF THE DOCUMENTS.
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(d) depreciation, inclueding physical dete-
rioration or functional, economic or sccial
obsolescence;

fe) cost of reproduction of improvements;

(ff productvity;

(g) ecaming capacity as indicated by lease
price or by capitalization of net income:
(h) rental or reasonable rental values;

(i) sale vaiue on open market with due al-
lowance to sbnormel inflatonary factors influ-
encing such values; and

(i) comparison with values of other prop-
ertv of known or recogmized value. The as-
sessment-sales ratio study shall not be used as
an appraisal for appraisal purposes.

The appraisal process utilized in the valua-
tion of all real and tangible personal property
for ad velorem tax purposes shall conform to
generally accepted appraisal procedures which
are adaptable to mass appraisal and consistent
with the definiton of fair market value unlass
otherwise specified by law.

History: L. 1982, ch. 301, § 2 July 1.
Law Review and Bar Journal Referepces:

“The Kansas Property Tax: Understanding and Surviving
Reappraisal.” P. jehn Brady, Brian T. Howes, and Greg
L. Musil, 57 [.X.B.A. No. 3, 23, Z7 (1888).

“Reappraisal—How Long Will It Last?” Bruce Landeck,
58 JLK.B.A, No. 1, 15, 18 {1988
Attorney Geperal's Opinions:

Factors for derermining fair market value of property.
80-82.

Public utilibes valuation of real and personal property.
80-83.

Powers and dutes of county appraisers; removal from
office. B2-270.

CASE ANNOTATIONS

1. Section considered in determining validity of assess-
ment of r=al property for uniformity and equality. Board
of County Comm'rs v. Greenhaw, 241 K. 118, 126, 734
P.2d 1125 (1987).

2. Cited; allegations regarding illegal or void vaiuadons
or assessments of real property prohibited before exhaust-
ing administrative remedies examined. Board of Osage
County Comm'rs v. Schmidt, 12 K.A.2d 812, §I3, 738
P.2d 234 (1588).

Article 3a.—PUBLIC UTHJITIES

Revisar's Note:

Former laws, K.5. 4. 73-601 et scq., 7570l =t seq.
Cross References to Related Sections:

Publication of annual report of state assessed property.
see T4-2441la, 742441b.

Valuadion of property by corporaton commuission, see
66-128 et seq.

79.3a0l. Public utility or gublic utilities;
defined. (a) As used in this act, the terms “pub-
lie utlity” or “public utilides” shall mean every
individual, company, corporation, associaion

45
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of persons, lessees or receivers thal now or

hereafter are in controf, manage or operaie a

business of:

f1) A railroad or railroad corporation if such
raijroad or railroad corporation owns or holds,
by deed or other Instrument, an interest in
right-of-way, track, Fanchise, roadbed or track-
age in this state;

{2) transmitting to, Fom, through or in thig
state telegraphic messages;

{(3) transmitting to, from. through or in this
state telephonic messages;

(4) transporting or distributing to, from,
through or in this state natural gas, oil or other
commodities in pipes or pipelines, or engaging
primarily in the business of storing natural gas
in an underground formaticn;

(5) generating, conducting or distributing
to, from, through or in this state electric
power;

(6) transmitting to, from, through or in this
state water if for profit or subject to regulation
of the state corporation commission;

(7) transporting to. from, through or in this
state cargo or passengers by means of any ves-
sel or boat used in navigiting any of the na-
vigable watercourses within or bordering upon
this state.

(%) The terms “public utility” or “public
utiiities” shall not include: (1) Rural water dis-
tricts established under the laws of the state
of Kansas; or (2} any individual, company, cor-
poration, association of persons, lessee or re-
ceiver owning or operating an oil or natural
gas production gathering line which is situated
within one county in this state and does not
cross any state boundary line; or (3) any in-
dividual, company, corporation, association of
persons, lessee or receiver owning any vessel
or boat operated upon the suriace of any man-
made waterway located entirely within one
county in the state.

History: L. 1869, ch. 434, & 1; L.
ch. 294, '§ 1. L. 1681, ch. 375, § 1; L.
ch. 395, § I; L. 1953, ch. 314, § 1; L.
ch. 371, § 1, April 24,

Revisor's Note:

Section was amended twice in 1981 sessiom. ses 75
Sa0la
Cross References to Helated Sections:

Application of section, see 79-5all and 7%3al3.

Law Review and Bar Journsl References:

“Railroad Right of Way: The Real Property Interest in
Kansas,” Tim Pitmman. 25 W.L.J. 327, 345 [1986).
Attorney General’s Opinions:

Exempt property. Machinery and equipment of electie
utlity company. 88-138.

1971,
1982,
1986,
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Kansas statutes identify the affective of real property appraisals to be

January 1. KSA 73-501.
td) define the value being considered; if the value to be estimated is

market value, the appraiser must clearly indicate whether the estimate is
the most probable price:
(i) in terms of cash; or
(ii) in terms of financial arrangements eguivalenT to cash; or
(iii) in such other terms as may be precisely defined; if am estimatae orf
value is based on below-market financing or financing with unusual
seat

conditiong or incentives, the terms of such financing must be clearly

their contributions te or negative influence on value must De

forth,
ing the wvaluation

deacribed and estimated, and the market data support
astimata must be described and explained;
Kansas statutes define the value to be estimated by thig of

KSA 78-503a a= follows:
ell Znformed

- e “Pair market value” means the amount fn terms ol monep LA3r & ¥
buyer ¥s justified In paying and a well snrormed seller is jusriried In
accepting for property Zm an cpen and competIitive marker, assuming that rhe
parties are acting WItbout wpade compulsion. For rLhe purposes of this
dorinirron It will be assumed that consummation of & sale occurs as of

fice reference

Januazry I.
4 varience of 10% In any individuzl appraisal 2T farir market value shkall
nor be considered willful neglect orf Lie couaty appraiser's dury to Fohieve
Fair market valve. Ihe foregoing provisions siall not be construed ro mean
rure willirul peglect. Sales

that a geries of such variances does not coflstl

in and of themselves shall pof be the sole cri rarra of I2Ir marker value
but shall be used Ip commection WIth cost, iacome and other ractors
sncluding but not by way of excd usion’s

fa) The proper classification of Ilands and Improvemencs,

(b)) rthe size rthereol;

Fc) the elTect orf location o2 value,

{d) depreciation, Including physical deterioration or
or social cbsolescences

(8} cost or repreducticn of Improvemencs,
(L) productivitpy '

[o) earmIing capacily as Ipdicarted by lease D
net income or by absorption or sell-out period;

(E) rental or reasonabls reptel valoes,-

(I) sale value on open ‘market with due allowance to abpormal 1n
ractors raflnepcing such values’ '

(7)) restricrions Imposed Upon tha pse of real estarte by Iocal governing
bodias, Including zomiag and pl enping Hoards or Commlssions; and

&) comparison with values of other property of ARowvm oL recognized value.
rhe assessment-sales ratio study shall not be used 2s an appraisal ror

appraisal purposes.

runctional, econcmic

rice or by capiralization of

rlationaly
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dicti s : : Co )= IRESENT VA T S e Sk A A Smes s lse
.h..lulp.ur.sh the interest of a lessee in povermmenl owned property e PRESENT VALUR ”’F cofrent “”'“*\"ﬂ“) villue. Sometimues ic 1y tsed
fron the interest of a lessee in privadely owned fand, synunynously, and III'.Itl\’IM:l“)‘,A with e (enn present woith, Lt o
’ iy the today’s cash hopp suny which represents e current value of N
POSSIVEL: CAPACUIY T maxinung mmber of vehicles (hal can tie vight o colleet Tnwire payments, 101 the disconnted value of

PSS QU pven pulnd o Lt ur rondway during ane howr under pre-

agpregate [ulure paymenls.
viling roadway and trallic conditions.

et PRESENT WORTH O FUTHRE COLLECTIONS--~The prresent

'S IS " ik Ry : . alue of : Cealleeted ol a specilic e whe -
POSTS AND FINBERS—-1imbor of SQUATE OF approximiely square value of ey o l:% colleeted al a specitivd futare _[ e when i
ctoss section, 5 x % fnches and larger, praded pritaily Tor wse as covnted Trom thal Ge W the present dane and his s done at a
pusts or coluwins cartying fongiading load bul adapred for miscel- spectlicd rate of inferest.
Fancous uses i which strength in bending | specially :
e ; s H g s ot espeeally tnpor- i [T A ;
mnl, L : x B PRESTRESSED COMCRETE- -A method ol piving coneree tensile
strcipth by shiessing the seinforcemivnts in the concrete beloie it
PONTSTRESSED CONCRETE —A mcthod of giving concecle (ensile sets and relewsing the reinforeenwents alier the conerete has hond-
shrengthy after the concrete s hardened by putling reintorcing ened.
citbles in meial sheaths which e phced in the wet conerete;
; al sheaths s place 16wl concrele, the - 3o : : .
B ) " § duch 1s exehanpe i e
cibley are siressed aliee the conerete sels and he sheathing lilled == [ PRICE. = The guantiry of v Mg whiels 18 “lh kgl [L”] H,m”“ ! i the
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change (or commuoditics or services Price is sometinns value ex-
YTENT T Sl ; sosed i lerms ol v bnreal estate valuation o distinetion is
POTENTIAL VALUE - The value which is expecied 1o develop if and sl i tedmg ol oncy {” “l i g w0
: ) T i vl Sl e ) = hecause price Ay e pashled o
whenstated probabilities become actualitcs. e between price and value because prive niy e justi

not, while vakie is propetly o justificd price,
POWER PLANT—A plani, inchuding ¢

| ngines, dypamos, ete., wilh (he
building or build

ings, Tor the generation of power depived either PRICE LEVEL - The average of prices, t‘sxu.-llk_v al wlu'_:lluxnlc, ol g
frow coal, gas, of water, The power so created may be Jor an in- selected list ol representative comimodities al a stated time, ustially
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o
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e L2 . . \ o R v
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Definition of Market Value {QTS/JISPAPY

The most probable price which a property should bring in a competitive and open market under
all conditions requisite to a fair sale, the buyer and seller each acting prudently and knowledge-
ably, and assuming the price is not affected by undue stimulus. Implicit in this definition is the
consummation of a saie as of a specified date and the passing of title from seller to buyer under
conditions whereby: (1) Buyer and seller are typically motivated; (2) Both parties are well
informed or well advised, and acting in what they consider their awn best interests; (3) A rea-
sonable time is allowed for exposure in the open market; (4) Payment is made in terms of cash
in U.S. Dollars or in terms of financial arrangements comparable thereto; and (5) The price
represents the normal consideration for the property soid unaffected by special or creative
financing or sales cancessions granted by anyone associated with the sale.

*[Office of Thrift Supervision, under Title X of the Financial Institutions Refarm, Recovery, and
Enforcement Act of 1989 ("FIRREA™), 12 U.S.C. 1828(m), 584.2 Definitions, and the Uniform
Standards of Professional Appraisal Practice ("USPAP"), Definitions, page I-7, Copyright 1892,

The Appraisal Standards Board of The Appraisal Foundation, Washington, DC]

Dgﬁniiion of Market Value [PIK 11.051

[Pl 11.05 / Pattemn Instructions for Kansas 2d)

d under narmal citcumstances of the free and

Market Value is that amount which would be pai
a buy and which

open market, in the usual course of dealings, by a willing buyer not forced t
amount would be acceptable to a willing seller not forced to sell.

“Market Value" is synonymous with the legal term *Eair Market Value”, and with Pattem

Instructions for Kansas. PIK 11.05, "Market Value".

Definftion of Most Advantageous Use [PIK 11 .11]

[PIK 11,11/ Pattem Instructions foc Kansas 2d}

In arriving at the market value of the subject land and interest taken, you should consider all the
possible uses o which the iand could have been put, including the best and most advantageous
use to which the property was reasonably adaptabie, but your considerations must not be
speculative, conjectural, or remate. The usas which may be considered must have been so
reasonably probable as to have had an effect on the market value of the land at the time of the

taking.

Definition of Highest and Best Lise

» The most profitable iikely use to which a property can
e based on the highest and most profitable continuous

likely to be in demand in the reasonably near future.” it
id to land the highest present value, sometimes

The highest and best use is defined as,
be put. The opinion as such use may b
use to which it is adapted or nesded, or
is also defined as, "That legal use which will yie

called optimum use."

[Aporaisal Terminology 2nd Handbook, American Institute of Real Estate Appraisers, Fifth
Edition, Craftsman Press, page 99-100]

02/08/01 22:50 TX/RX NO.4639
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121.05 PatrER~ InsTRUCTIONS Kansas 3d

131.05 MARKET VALUE—DEFINITION

To arrive at an award in this proceeding, you need to know the meaning of
“market vaige.”
Marker vaine is the amount that would be paid under mormal circumstances

on the free and open market, in the usual course of dealings, by a willing buyer
not forced to buy and that would be acceptable to a willing seiler not forced to

sell.

In determining market value, you should coasider all of the possibie uses to
which the property couid have been put, including the best and most
advantagegus use to which the property was reasonably adaptable, but your
considerations must not be speculative, conjectural. or remote. The uses which
may be considered must have been so reasonably probable as to have had an
effect on the market value of the property at the time of the taking.

Notes on Use
K.S.A. 26-513 calls for “just compensation” and provides that the measurc af compensacon is ihe

“raiue’” of the CroperTy.

Comment

BIX 74 11.05. 11.02 and [1.11 wers approved ig Skelly Oif Co. v. Urban Renewal Agency, 211 Kan

804, 508 P.2d 9234 (i873).

;{a.
02/08/01 22:30 TX/RX NO.4639 P.
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FASE
A legal agreement thar gran.. «w znother the right to use, occugy, OF conzal 2ll or part oF a property for a

stated period of rime at 2 stated tental.

S FEE ESTATE

-
11

apdlord’s (lessor’s) interest in fee esiare, bound pv 2 stated term and other - conditions of a iezse or !2ases

conveying rights, usually use and oCCUPANCY. 10 OB GU MCLE ENENLS {lessees).

L

LEASEHOLD ESTATE

Tenant's (lessea’s) propertv dights. usuaily use and occurancy . conveved bv a

jease estaclishing z stated tarm

und other conditions.

LINEAR MODEL

A linear mode! is one in which margina
the entire range of the varable. For example. for the variable square fesr
requires each square {00 of living area to add sgual [y to value.

| contrbuticn o the value of an independent variable is constant over
of living area. the linear model

MARKET RENT
The rental income that @ property wouid mest probably command in 2n open marken formerlv cailed

econamic rent. '~

MARKET VALUE
Market value is the major focus of most real property appraisal
definitions of marker value have been develeped and refined. A cure
ulate federal financial insdtutions in the L ‘nited Stares of America is:
open market under all conditions

requisite to a fair sale. the buyer 2nd seller each acting prudently and knowledgeably, and assuming the price
= sgnsummation of a sale as of 2 specrfied

assignments. Both economic and legal
nt economic definition agreed upon by

agencies that e

is not affected by undue stimulus. Implicit in this definitien is th
darte and the passing of title from seller ro buyer under conditions whereby:

buyer and seller are fypically mouvated:

re well informed or well advised. and acung in what they consider their best (nIerests;

Yis

2. hoth parties o

3. a reasonable time is allowed for exposure in the opan marke

4. payment is made in rerms of cash in United States dol le..rs or in lecms of fnancial arrangements
comparable thereto; and

5. the price reoresents the normal consideration for the propermy sold unaffected bv special or creative

e associated with the sale.

foancing or sales concessions granted by anyene 23 .
— = =

3

Substimution of another currency for United States doilars mn \ne fourth condition is appropriate in other

countries or in reports addressed to clients from other counies.

Persons performing uppra-s:ﬂ services that may be subject 10 litigation are cautioned to seek the exact legal

definition of market value in the junisdiction in which the services are being performec.

MINOQRITY INTEREST
oropetly.

An ownership of less than 50 percent intcrest in an SNterprise Or properly

USFAP 2001 ERITION
OTHE AFPRAISAL FOUNDATICN

P

1a

3~3k
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" ADVISORY OPLNION 8 (A0-8)

%]

~ds or frrerprer existing

This communication by the Appraisal Swndards Board (45B) does not estabiish new sianda,
standards. Aavisory Opinions are issued 1o illusirate the applicabifity of appraisal srand.ards in szecific situations and

[5]

4
5 to agezr advice from the 1ASB jor rhe resolution of appraisal issues and problems. They do not conszitute a legal opinion
2 OJ’A!‘hE‘"fSB,
8 SUBJECT: Marker Vaiue vs. Fair Value in Real Property Appraisals
" -
0 NOTE: The guidance in this Advisory Opinion also applies in parsonal property appraiszls, when applicsbic.
1i
12 THE 1ISSUE:
i3
14 Most real property appraiszl assiznmenis require a market value opinion. Some regulatory agency rulss reguire
15 opinions of fair value for rroubled real estate loans and real estate owned by a firancial instinution. Does fair value
16 differ from marker value?
\7
12 . ADVICE FROM THE ASB ON THE ISSUE: -
19 5 T :
: 20 Fair value is an accounting term and marker value s an appraisal term. The accounting literatures is clear on this
Standards Board (FASB):

t  distinction. The rerm “fair valu=" appears in four statements by the Financial Accounting
22 No. 13, No. 13. No. 67, and No. 121. These referances are summarized below and on the next page.

i3
24 " FASB Statemnent of Financial Accounting Standards No. 13 [Accounting for Leases. Effecuve
kRS January 1, 1977]. The fair value of the l2asad property is the price for which the property could be
25 sold in an arm’s lengih wransaction between unrelated parties.
27

5 [Accounting by Debtors and Creditors

——= 2SR Statement of Financial Accounting Standards No. 15
= =

28
- i for Troubled Debt Restructuring. Effeciive Dzcember 310 1377]. The fair value of ine asssis
3% Jans'erred is the amount that the debtor could rzusonably axpect m recsive for them in a curremt
i 3 sale perweesn 2 willing buver and 2 wiliing seller, that is, other than in a2 forced or liquidation sale.
32 rair value of asseis shall be measured by their marker value if 2n active market for them sxists. [T
33 no acnvﬂ markat exists for the 2ssers transferred but exists for similar asseats, the selling prices in
34 that marker may be helpful in estimating the fair value of the assers ransferred. If no market prics
5 15 available, a forscast of expectad cash flows may aid in estimating the f2ir value of asssts .
38 nsferred. provided the expecrad cash flows are discountad at a rate comumensurate with the nisk :
37 nvoivead, .
1
38 FASRB Statzament of Financial Accounting Siandards No, 67 [Accounting for Cests and Initial Renzal B
= 40 Operations of Real Estate Projecis. Effective Decemper 31. [982]. The amouni in cash or cash
1 equivaiznt value of t‘] r consideration that a r=al estate parce! would yield in a current sale between
= 4z a willing buyer and a2 willing seller (i.=., selling price), that is, other than in a forced or liguidation :

43 szle. The fair value of a parca] is affected by i1s physical characteristics, its probeble ultimate use,
and The time required for rhe buyer 1o make such use of the property considering access,

I

44
43 evelopment plans, roning resmictions, and market absorption fzciors.

48

7 The American Institute of Certified Public Accountants states in its Guide for the Use of Rzal Estate 4ppraisal
8 Drformarion {1987 and 1990):

4

50 Fair value is defined in ssveral authcrimatve accounting pronouncements: FASB Stztemnent

5i Ne. 13...; ...No. l5...: No. 67...; and ...No. 121. Although the definitions are phrased o Tt the

52 circumstances 1o which the pronouncements refer, fair value is generally defined as the amount that

33 can be reasaonably expected to be recetved in a current sale between & willing buver and a willing
54 sel !*‘r, other than in a forced or liquidarticn sale.

55

-3 Rzrely will market value and fair value be axacily the same because markat valus assumes ihe

n the valuation dare.

previously exposed for sale and the closing takes plece

LSPAP 2001 EDITIC .
BTHT APPRAISAL ObNDmHCN !
i

=37
P.j1l B
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while fzir value assumes that the property hias not ver been exposed o sale and the salc will occur =g
in the furure. =
50
The zuditor can genarally reiate the definitien of fair value in the accounting lizorature 10 the zppraiser’s definition of 31
markert value. g2
53
¢ is clear from the accounting literature that -ne accountant looks to the appraisal concept of market value in 34
establishing fair value. An example of 2 marcar value éefinition Tom the Glossary of USPAP is as follows: 55
38
R - The most probabie price which a property should onng in a competitive and cpen maricet under ail BT
conditions requisite to a fair sale. the buyer and seller 2ach acring prudently and knowiedgeably, &
and assuming the price {s not affected by undue stimulus. Implicit in this definition is the 63
consummation of & sale as of a specified date and the passing of ttle from seller to buyer under 70
conditions whersoy: 71
72
1. buver and seiler ars rupically motivated: 73
2. both parties are well informed or well advised and acting in what they consider their best inrerests; 74
3. areasonadle time is allowed for exposure in the open market i
1. pavment is made (n terms of cash in United States dollars or in terms of financial arrangements 75
comparabie thereto; and B
) {ne price represents the normal consideration for the property sold unaffectad by special or ¢reative 78
financicg oc sales concessions granred by anyone associatcd with the saie. 79
20
Informed appraisers and accountants should understand the relaticnship betwesn the accounting term “fair vatue” and at
the appraisal term »marker value” and be in 2 position to clarify the use of thess terms for their comumnon clients. az
a3
This Advisarv Opinien is based on presumed conditions withour investigarion or verification of actual circumsiances. 54
There is ro assurance ther ihis Advisory Opinion represeiis the anly possible solution (0 the problems discussed or 85
that it uppiies eguailv fo seemingly similar situations. 88
30
Approved September 16, 1993 i
evised September 16. 1998 39
Revised September 13, 1999 8
.
I,
T e
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Chapter i

Change

FAS TS MR

Appraisal Principles

3t16-264-2735

<pAMME OF !
VALUR TapLEbases —

L-t—vﬁ&qﬁ' -

Rural Property Value

Anricipation means that value rreated by _the expectation of beneliis [0 be
n the market, de current value of a property is not
£ creation: it is bascd on what market

derived in the juture
Based an hiszorical prices o the cost @
participants perceive 1o be the furure benefirs of acquisition.

For income-producing real esiate, velue is based on antici
ture income Hows produced by the propers. Hence. rcal estate appraiscrs
must be knowledgeable about real estate trends at local, regional, and na-
tional levels thar affect buyer of seller percepuicns of the fumire, Historical
data concerning the property or the market are relevant only insofar as thcy
help the zppraiser o {nrerpret curte:

Examination of 2 property’s income experience may
fvorable or unfavorable. that have enabled this property [0 producc a cer-
tain ner income. The assembled dara are then analvzed. and appropriate
facrors are weighed in order 10 form 2n opinion concerning whether, under
typical management and business concinons, {he net income stream MY
be expected to conminue unchznged, to decling, 67 t0 increase.

For frm and ranch properties, anticipation is sed to productivicy,
which determines the income stream that is derived from the operation.
This differs from the application of anticipation in the <ase of an investor
who folds land in expecration of increased value from 2 change in use.

pared fu-

At market ancicipazicns.
reveal factors.

Charge is the law of cause and gffect at work. It is inevirzble and con-
stznrly occusring. although the process may be zlmost indiscernible due tO
its often gradual evolution. The real estate market refects change because
exrernal forces continuously causc fluctuarion. Social, economuc, govern-
ment, and eavirorumental fOrces, which afec: real estate, are in constant
transition. ApPPriisess, therefore, atiempt W© identify trends and 10 anucipalc
fyoure market Circumsiances thar can affect current property values. Be-
rause change is CORLnNUOUs, value estimates are valid only for the point in
time speciied in the appraisal assignment.

A rural appraiser looks for changes n

ing pracrices and technology that can make land more produc:ive—-for ex-
»-

ample, new cropping patierns and berrer farm madiunery. The rurdd ap-
praiser must recognize and weigh such evidences of change © ascertain
their effect on the value_of 1 propercy. The mare trends that c20 be identi-
fed and interpreced. the maore effectively the impact of change on the mar-
et value of a property can be estimated.

land use and changes in farm-

e founded in general economics but applied
within zn individual context relating to the unique physical and legal char-
acteristics of a particular parcel of real property, &€ (1) supply and de-
mand, (2) substirution, (3) balance, and (4) externalitics. The result of the
proper accord of these principles i3 highest and best us&, 2 concept of great
significance t© real property appraisal. : TS

Appraisal principies, which ar

-
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A properey's tnterried CorDrinicy DCUuUrs wher ose Jour agents in
production—I{abor, capital coordination and land—.dare appropriately
combined (n the property. For most real properdes, the critical combina-
tion is land and capical—thar is, moncy cxpended for mzan-made improve-
ments. In urban properties. capiral generaily refers to the building improve-
ment: in agricultural properties, capital generally refess to the addidon of
production-reiated silc {mprovements and cuipmMment necsssary o rcalize
the maximum remurn fom the land. The point of economic balance is
achieved ar the optimal combinaton of land and capital—char is. ac the
poiat ar which no marginal benefit (urlinv) is achieved by adding another
unit of capital.

Larger amounts of fie igents in production produce grearer net ia-
come up O a cermia point { the law of increasing rcturns ). At this point the
maximum vaiue is developed (the point of decreasing ceturns ). Any addi-
tional expenditures do not produce a return commenéurate with the addi-
ticoal investmenc (the law of decreasing returns). The fertilizarion of farm-
land provices a simple exzmple of inrernal conformity. Applving fertilizer
incresses the crop yield of the land ocly up o a point. The optimum
amount of fertilization is achieved when the value of the land’s crops does
lizer. Thus is chie point

aot increase wich any addicional expendicures for fest
of balance. [a fact. at some point addiag moce festlizer may decrease the

tand's crop vield.

Contribution. When appraisess apply the principle of Szluncs o com-
ponent property parts. they swcy the concspt of conuibuuon., Contribu-
rion sfates thar the value of a parlicular component is rneasured in ferrms

of its contribuiion ta the palye qF (e whole properry, or by pow much

that part's apserce derrgeis om the ralue of the whole Accordingly. Cost
does not necessarily equal vaive. The construction of am expensive resi-
dence on 2 farm or rzach does not necessarily cause the property value to
increase in direct proportion to the improvement's cost. The installation of
an irrigation svstem or the development of a spcci‘mf}' crcp or orchard
might never find a value in the murket equal 10 the cost of cevelopment.
lnstend. the concmbucion to value is messured in terms of the market
perception Of tae increiase i the property’s oenedts or uriliny—a figure that
might be lower or higher than the cost of the individuai compenent. [n
some cases. nothing may be added to the market value of the property as 1
whele. The value of any part of 2n enterprise must be ecoromically justified
by its induence on produciivity and utility. For example. the <apital outlay
for an irrigation system would be justified oaly if increased producrivicy

would resule in increased property value that exceeds the expenditure.

Surplus productivity. Surplus productiviry Is the net income rhat re-
marns after the proper cosis of iabor, capital, and coordinartion bave been
pand. The surplus is arwibueable to land rent and teads o £x land value.

3-¢6

P Jl4 B

TX/RY¥ NO. 4639



Farr i Foundatiors Of Rurnal Valration

Market Value

ia rural property appraisal, the greatest emphasis is placed on marker value,
or value in exchange. The rural appraiser thus is moOst concerned with the
forces that create value in the marker

Value in exchange is the amounr of goods and services that an in-
formed purchaser would offer in exchange for an economic good under
given marker conditions. Value in exchange is relative, since thers must be
a comparisan with owther economic goods from which the potential pur-
chaser can make 2 choice. Tris kind of value redecss the actions of buvers.
sellers. and investors in the market uad is sYnonymous with market value.
Inere arc no differences in the application of value in cxchange ro urban

- properties or rural properzies.

Marry specific definitions of marker value have been promulgated bw
economists, lawmakers, the courts, and leading appraisal scholars. The most
often-quoted definitions stem from court decisions involving eminent do-
main and property tax cases-. Such government acquisitions are czsh trans-
acuons. In other situations, market value usually includes mortgage financ-
ing. Since appraisals often become evidence in litigacion. the degnitions of
marker value used must be consisienr and accepeable to the court. Although
the exact wording may differ, all iegal-based dennitians of market value are
predicated on a “willing buyer. willing seller” concept.

A current definition of mearies calie is

—— The most probable price in cash, rerms eguivaiens 1o casihn or in

other precisely revealed terins Jor which the appraised property

; will sell in a competitive market under ail conditions requisite ro
fair sale, with the huver and seiler each acting prudently, know!-

edgeably, and for self-interest arnd assuming that neither is under
wndueg duress,

Fundamental assumptions and condirions presumed in this definirion are:

T. Buver and seller are morivaced by selfincerest

2y Buver and seller are weil informed and are acting prudently.

3. The propert is exposed for a reascnable time on the open market.
. Parment is made in cash, its ecquivalent or in specificd financing

terms.
Specificd financing, if any, may be the fnancing acrually in place or
on terms generally available for the properny tvpe in its locale on the
effective appraisal daze.

N

“Most aefinitons of marker valas zre based on 3 decision by the Califerna Supreme Coun in an cmizent
domain case (Sacrarenic Raiiroad Company v. Heilbror, 1356 Calif 408, I1909) That definiddon reada: "The
higbest price in tarms of moncy which 2 2roperty will bring in 1 competitive and open marker under all
condidons requisite to 1 &ir sale. the buyer and scller exch acting prudenthy, kmowiedgeably, and assuming
the price is oot affccted by undue stimulus™ fempkzsis added).
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Foundations of Rizal Valuairon

ship to the utility (present or furuce) of the property created. Consider. for
exzmple. the valee of an irrigated property in 2o zrez where the walcT

source has heen depieted.
s

Uise Value
The concepts of use value and markest value are ot §YN0OVMOLS.

is the value a spectfic property has 1o a specific awner jor a spectii
s 2 value concept based on the producuvity of an economic good Lo iis
owner-user. The concepi of use value centers on the conrmbutory value of
the property's use to the person or enterprise using it Or [0 50mMeonc who
r;light use it without regard to highest and best use or 10 the value conuri-
bution the property might produce for another user or what might be onan-
ciaily realized upon its sale. lt may vary even for a single user. depending
on that user's manag=mens of the propesTy and such external conditions 2s
changes in the user's business.

1n urban real estare, the use value is tied tc the structure and the
use='s management of the property. As applied to rural properties. use value
has a different connotation. Because rural land used for agriculrural produc-
uorn is almost entirely dependent on the land’s innate cagabiliny 1o produce
agriculrural commodities. use vatue is tied to what can be grown on the
property. The uvse value of an agricultural property. perhaps better de-
cribed as farri-use value, is an amount that can be justified solely by the
Unlike 2 market value estunate. a farm-use

Lse value
c use It

income [he property gensralcs.
» estimate includes no aliowance for amenities or land valuz apprecii-

vajue es
rion. There is a limit to the income an agricultural property can generare
the best possible management. Tae tand. rather than the build-

cven under
ings or the current farm operatof. thus receives the primary consideraiion E
X 1]

in usc-value appraisals of agricultural properhes. 3
Farm-use value is sought primarcily for t=o reasons: (1) ad valorem i a

em
caxation, and (2) estate planning. In each instance. if the use valus of the :
in the lacter -

property is lower than its marker value, taxes will be lower. o
case, the heirs to the property will not be forced to seil it to pay the esiate g I:
taxes that would accrue to it if the land were valued at 2 going market rats. R P
Farm-use value is prevalent in districts wnere legislation for presery: - ] =
ing !and for agricultural use is in effect, Laws for the preservation of agri- 5 P
cultural land and the practices of acquiring S€paratc development rights e
have mandated farm-use-value zppraisals for land currentiy used for agricul- 21
turzl producrtion. Al
Some states, such as Colorado. where land s being bought by inves- dr
tore for recreational development, bave passed laws specifying that agricul- p!
rural propertes must de assessed on the basis of use value Likewisc. New
Mexico has enacred legislation staung that grazing jand must be vaiued ac- fo
cording to carrving capacirty. This implies use value. °F
Types of legislation aimed at preserving tand in agriculmural use are ;:

£ this chapter, it is sufiicient for

discussed in Chaprter 22. For the purposes o
rences berween the

the reader to understand that there are significant diffe

02/08/01 22:30 TX/RX NO.4839
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Rural Proberty

Saiue -

Summary

results of use-vaiue 2pprzisals of ruri propernes a2ad those ar urban 2rop-
v in specifed cases.

(9]
I

erties and chat use-value apprinsils are pecormes

oo o

[:ad is basic. It supperis physical structires nnd i3 the ajor scurce of

mineral, anumal, and vegerable substances that susiun e, The procuctary

of agricuttucal 2o is measured primacily 0 enns of (8 CiDACITY T2 Drccuc:
(9

and arfer commodities, The phyvsical

‘cod, fiber. lve L simber. minerals
‘and 2nd appurtentncss, including arfiMed stracturss, ars ermed resi 2
Reali propert 2 more wnclusive term. covering the interests. benends. anc
rights innerent ia ownership of the pavsical te: 1a conrast o
astate, personal property is generally movaple
fixed to. and part ofl the real estaie.

The basic theory of real property awnersh: &
conceot. comp:rir_s cwnershiz o a bundle of s0di wim each 5:jc_{ TEDre-
ard separate nght ang privilegs ST o wnershio. These tignis
e, scll. lease. or give awzy property, and e cghr act
rights. The owners rnights ars iimired by govwers .of
minant doman, police _:)oﬂ.' . and eschear
snbiased estimare of the nature, qualicy, vaiue. ar

ilE8ms noc 1

7
J
2
(8
R
' B
'l
]
R
i
i

sencing 3 distine:

aulicy of an interest in, of aspect Cf identificd rc:n estzie. 1ne appraisal
croblem indicates whether the zopraisal is valuation or evzluzdon Valuz
tion is the process of csumatng marxet value, invesiment vzlue. tnsuctable
valee, or other properiv dedned value. of an de
in a speciic pu_.xcl or parcels of real estare a5 of o
. quality, or urility of o parcel of real

IMCerest or inlesssis

given date. Evzluaucs s

a study of the natur esrafe or inferass
in. or Especr of, .-::_i property without referends 10 3 value estmaiate.

Appralsers study all ipAuencss 2 WOrk (0 MIINCTS for real prooersy

[ 1 specifc assignment, an appraser successively carrows g study of 2
Sroperty by asceridining the ways in which infuescey exzemal 0 the proo-
aiue. The appraiser studiss the realiftes of anies-

criy operiate 1o afect
partion znd change that -J:_rachcn e human zcions 2nd value judgments ia
termns of the appraisal principles—supply and demanc, substituticn. dbalance.
and exrernalitics—nat Aelp explain shufts in value Tac fesult of the proper
ghest and best use s

accord of. these cr,rcmlc:s is highest and best use, =
derermined ror { 1) the land, or site. 35 thou gh vacant and zvailabie ) be
put ¢ its highest und best user and {2) the property as improved

Value influeaces are stodied specifeally dhrough apaivsis ol the four
conomic, government, and cnovironmentl The value of
spccidc propertics i3 analyz zed ia corms of die four Srorors—uiliny, sCurcicy.
tive pucchusing power—zthat are essen gal for the creauon
nasis of zll appraisal inguiries.
i5 the purpcsc of most ruril 1p-

forces—soinl,

desire, and ede
of value. Such svstemzuc :u'mlv515 forms the
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Purt I Fuundarions of Rural Valugnon

praisal assignments. A marker value esimate reflects the appraiser's inte-
prezation of the actions of buvers and sellers in the marker and the condi-
tions that prevail as of the cate of the appraisal.

i estimating marker value, appraisers understand important distinc-
tions among :he terms marker value, price. and cost Markeze vaiue repre-
sents an c:«.-.::::_rd price that should result under specific marker condirions.
Price represencs whal 4 particular purchaser agreed torpay and a particular
seller agreed o accept under the circumstances surrounding, their trans-
action. Cost applies to production. not cxchange, and is the total dollar
expgnditure for building 2 structure.

- Cerrain assignments require an estimate of use value. Use value is the
value a specific property hds 1Q a specific owner for a specific use. It is 2
value concept based on the productivity of 2n economic good 1o 11s owWner-
user. Farm-use value is tied o what can be grown on the property or the
amount that can be justified by the income it generates. Use value is bmpor
tant for ad valorcm taxacion and estace planning.

1 b 68 SR e T penaa i
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usPAP

tandard le 1-2 (This Standards Rule contains binding requirements from which departure is not 515
permitted.) 530
821
In devetoping a real property appraisal, an appraiser must: 322
7.5
(a) identify the client and other intended users;® 524
g2t
(b} identify the intcnded use of the appraiser’s opinions and conclusivas; 525
37
Comument: Identification of the intended use is necassary for the appraiser and the ciient to decide: 528
= the appropriatc scope of work w e completed, and brac!
o the level of information to be provided in communicating the appraisal. 530
831
An appraiser must zot allow a client’s objectives or intended use to cause an analysis 10 be diased. 532
. 533
(c) identdify the purpose of the assignment, including the e and definiticn of the value to be developed, 334
purp gn ] g P P
and, if the value opinion te be developed Is a market value, ascertzin wherher the value is to be the 835
most probable price: 836
327
(i} in terms of cash; or 648
539
. (ii) in terms of financial arrangements equivalent to cash; or 544
841
(1) in other precisely defined terms; and 542
543
(iv) if the opinion of value is to be based on non-market financing or firancing with unusual 844
conditions or incentives, the trerms of such financing must be clearly identified and the G545
appraiser’s opinion of their contributions to or negative influence on value must be developed B4
by analysis of relevant market data; 647
34
Comment: When the purpese of an assignment 1s 10 develep an opinion of market vaive, 542
the appraiser must also develop an opinion of reasonsble exposure time linked ro the value 63
opinion.? &l
832
(d) identify the effective date of the appraiser’s opinions and conciusions;’ 533
834
—B (g} identify the characteristics of the property that are relevant to the purpose and intended use of the 555
appraisal,'? including: %%
837
(D its locadon and physical. legal, and economic attributes; 523
. 534
oA e . T, =
- (ii) the real property interest to be valued: ! c&l
861
(iti) agy personal property, rade fixtures, or intangible items thac are not real propery bur are gae
included in the appraisal asa
3g¢
—_— (iv) any known easements, restrictions, encumbrances, leases, reservations. covenants, contracts, 583
declarations, special assessmeats, ordinances, or other iterns of a similar narure; and 888
—— e 887
) whether the subject property is a fractional interest, physical segment, Or partial holding; ees
3 Ses Statement on Appraisal Standards No. 3 (SMT-9) ca page 36.
¢ Ses Advisory Opinios AO-8 oo page [30. -
See Statzment on Appraisal Standards Ne. 5 (SMT-§) oo page 83. See 2iso Advisory Opinions AO-7 ou page 123 and AC-8 on page 130.
mSec Statzment on Appraisal Standards No. 3 \SHI-3) on page 77.
Sex Advisory Cpinion AQ-2 aa page 117 and AQ-23 op page 192,
Reterences to Advisory Opinicas are for guidance only and do not incorporate Advisery Cpiziens into the Standards Rnkns;E e \EATS ustu <t
NOTE THE &pouline wal Tt oTHER usE JHE
USPAP 2001 EDITION [ AT, LA T AR ITMPIMNGESR o THR B
CTHE APPRAISAL FCUNGATIY! : =
‘“@%éié{n;;z;1¢ _ spmaint ASSRSSMENTS **‘<f5 0B Mot A
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LEGISLATIVE
SOTLDING DR O TTMONY

2206 SW 26th, Terr., Topeka, KS 66611 &  785-267-2936 Fax 785-267-2959 @  E-mail: janetstubbs@worldnet att.net

March 21, 2002

MADAM CHAIR AND MEMBERS OF THE COMMITTEE:

My name 1s Wess Galyon. I am the President/CEO of the Wichita Area Builders Association
and I am here today on behalf of our 1100 members, as well as on behalf of the members of the
Kansas Building Industry Association with which we are affiliated.

We are asking for your support of House Bill 3023, which, contrary to testimony you will likely
hear from opponents of this bill today, will go a long way toward supporting efforts to provide
affordable housing, and housing options, for the people of Kansas who desire to own their own
home, especially those who are seeking to get into home ownership on an entry level basis.

The practice of adding outstanding special assessment debt to the price at which vacant lots sell
for in the market place should be prohibited. Not because a willing buyer does not perceive
there to be value in terms of having infrastructure in place that provides some degree of utility
in terms of what the property can be used for, but because assumed debt does not equate to
value, on a dollar for dollar basis. Whatever value might be perceived by the buyer and seller is
reflected in the price a well informed buyer is justified in paying, and a well informed seller is
justified in accepting for the property. If, in fact, debt equated to value, I believe we would all
agree that the current value of Enron stock would be much higher than it is presently. And, if
debt equated to value, lots that were developed in years past in a handful of subdivisions in our
area that ended up with very high special assessments would not have been sold, time after
time, at tax sales because of the high specials and no perception of value on the part of the
buying public.

While I understand the argument advanced by some county appraisers that: Purchase Price +
Assumed Debt = Value, the flaw in this argument is that it is contrary to the definition of fair
market value, which is what someone is willing to pay for a property.

Regardless of the fact that special assessments are used to finance infrastructure in various
locales throughout the state, it has been my experience that people perceive special assessments
HOUSE LOCAL GOVERNMENT

03/21/02
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to be another form of taxation. And, even though they must qualify to repay the debt incurred to
build the infrastructure and assume repayment of it as part of their monthly payment when they
purchase a property, it does not equate it to value. Further, adding debt to the price at which a
property sells for and "arbitrarily taxing it at an artificially inflated rate", results in "taxing a
tax", and 1s a practice I believe property owners would find both distasteful and extremely
unfair.

Additionally, infrastructure that is built and financed via special assessments is not privately
owned property. It is publicly owned property that has been financed via a mechanism used by
a government entity for which they receive repayment inclusive of interest and a profit, and on
which they continue to get a return on the asset they own on an ongoing basis through the
property taxes generated from property owners.

While I understand the temptation, and possible motivation, to generate more tax revenues for a
particular jurisdiction than would be possible to generate otherwise, we believe that it is the
perception of the participants in the marketplace that determine value - not the mathematics of
an appraiser. For these reasons, it remains our opinion that the marketplace does not realize the
value of any improvements financed through special assessments until the special assessments
are paid off, if at all. And, if there is a realization it is based on a perception of value on the part
of buyers of property and whatever perceived value there might be is reflected in what a well
informed buyer is justified in paying and a well informed seller is justified in accepting for a

property.
We are asking for your support of this bill in an effort to prevent the continuation of practices
by some appraisers in the state that are resulting in the over taxation of property owners that

would not be the case otherwise.

Thank you.



SPEAKER INFORMATION

Name and Address:

Wesley E. Galyon, President/CEO Wichita Area Builders Association
730 N. Main

Wichita, Kansas 67202

Work History:

Executive Vice President, Wichita Area Association of Realtors — 1972-1979
Director of Operations, Coldwell Banker/Dinning Beard Realtors — 1979-1988
President/CEQ Wichita Area Builders Association — 1988 — Present

Affiliations:

Member of National Association of Home Builders Association Executive Officers Council and four time
Board of Director Member

Vice Chairman of Professional Partnership Committee of the National Association of Home Builders

Licensed General Contractor — Sedgwick County, Kansas

Licensed Real Estate Broker — State of Kansas

Member of Board of Directors of Wichita Festivals

Member of Board of Trustees of Kansas Building Industry Workers Compensation Fund

Member of Citizens Committee on Access Management for City of Wichita

National Association of Home Builders Congressional Contact

Executive Officers Council Liaison to National Association of Home Builders Design Committee

Director of Real Estate Development Institute — A Licensed Proprietary School by the State of Kansas,
Which Provides Post License Education Credit for Licensed Real Estate Brokers and Sales Agents

Member of Wichita Area Chamber of Commerce

Member Sedgwick County Solid Waste Committee

Education:

BBA from Wichita State University, Wichita, Kansas — Major Degree Emphasis in Behavioral Science and
Minor Emphasis in Marketing

Completed Courses L, IT, III, &IV of the National Association of Homes Builders Sales and Marketing
Council and Working Toward MIRM Designation (Member Institute Residential Marketing)

Numerous Course Pertaining to Real Estate Brokerage Techniques and Practices — Both Required
Optional

Numerous Seminars on Trade Association Management
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Topeka, K8
March 21, 2002

ATTENTION: A testimonial to the House Local Government Committee, HB 3023
SUBJECT: Special assessments added/or not added to subdivision site values:

As an experienced appraiser and instructar of the Uniform Standards of Professional Appraisa)
Practice, USPAP, I oppose adding special assessment costs to a site value for the following
reasons:

If so completed, each site value would not be based upon market valuc. Directly adding
an asscssment denies the interpretation of actions between buyers and scllers in the market
approach thus a manipulation of market value.

The net effect would be double taxation: paid once each year for the assessment,
secondly each year for the assessment added into the site value.

Such action could destroy the efforts of equalization among site values.

1t is impossible to understand how taxes (special assessments) make value, Special assessments
pay tor an improveinent. Do we want to tax a paid improvement?

Alida M. Maore, SRA

HOUSE LOCAL GOVERNMENT
03/21/02
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March 20, 2002

Mr. Wess Galyon

Wichita Area Association of Builders
730 N. Main

Wichita, KS 67203

VIA E-MAIL

Re: House Bill No. 3023

Dear Mr. Galyon:

I support your efforts to restrict the practice of adding special assessments to a lot price in
order to estimate fair market value for ad valorem tax purposes. | believe we all can agree that
the improvements to land which are financed by special assessments enhance the value of a
site, but there is a great deal of debate within the appraisal community on how much value is
realized in the marketplace - and when that value is realized.

The definition of fair market value means the amount of money (emphasis added) that a well
informed buyer is justified in paying and a well informed seller is justified in accepting for
property in an open and competitive market. | emphasized money, because most definitions
further clarify that this means cash to the seller. The assumption of debt may or may not
impact that cash price.

It is the responsibility of the appraiser to support his or her opinion of value. It is inappropriate
to unilaterally add the debt to the sale price to estimate value without finding evidence from the
marketplace that cash plus debt equals fair market value. This is especially true in the case of
special assessments, where many of the market participants view special assessments as a form
of taxation - not the financing of improvements.

Take the case of a typical homebuyer: While the purchase price of the home is significant, the
critical factors are (a) how much money do | have to put down, and (b) what are my monthly
payments. Special assessments add to the monthly payment. If there are five or fifteen years
of specials remaining, but the monthly payments are the same - it is unlikely the value of the
home with only five years of specials remaining is fully enhanced by the difference in the
balance of the special assessments,

HOUSE LOCAL GOVERNMENT
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Regardless of the fact that special assessments are mechanism to finance infrastructure, as I've
noted earlier it has been my experience that most people perceive special assessments to be
another form of taxation. A typical net lease of commercial property best exhibits this
perception. Virtually all clauses I've read call for the tenant to pay special assessments in
addition to taxes. While this practice is common, virtually all tenants would balk at the notion
of paying off the landlord’s debt in addition to paying rent.

As I'm sure you are aware, it is the perception of the participants in the marketplace that
determine value - not the mathematics of an appraiser. For these reasons, it remains my
opinion that the marketplace does not realize the value of any improvements financed through
special assessments until the special assessments are paid off.

| hope this sufficiently illustrates my position on this topic. If you have any questions, please
do not hesitate to call.

Respectfully,

Steven R. Adams
KS Certified Appraiser G-1184
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Qualifications of the Appraiser

STEVEN R. ADAMS

Education:
Bachelor of Business Administration Degree
Major - Real Estate and Land Use Economics
The Wichita State University (May, 1991)

Academic Real Estate and Related Courses:

Principles of Real Estate

Real Estate Law

Real Estate Appraisal

Real Estate Finance

Urban Land Development

Real Estate Investment Analysis

Successfully completed the following courses offered by the Appraisal Institute:
Basic Income Capitalization Theory and Techniques, Course 310
Advanced Income Capitalization Theory and Techniques, Course 510

Standards of Professional Practice Part A (Course 410)
Standards of Professional Practice Part B (Course 420)

Professional License / Certification:
Certified General Real Property Appraiser - Kansas (No. G-1184)

Honorary and Professional Associations:

Rho Epsilon, National Real Estate Fraternity, Member
Kansas Real Estate Appraisal Board - Board Member 03/10/00 - 06/30/02

Experience:

4/97 to present The Martens Companies, Commercial Real Estate Appraiser
6/93 to 4/97 NationsBank (formerly BANK V), Review Appraiser
1991 to 6/93 The Martens Companies, Real Estate Appraiser
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FISCAL OVERSIGHT
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TESTIMONY IN SUPPORT OF H.B. 3023 KANSAS JUDICIAL COUNCIL
House Local Government Committee
Rep. Gerry Ray, Chairperson
March 21, 2002

Chairperson Ray and members of the Committee, I appreciate your consideration of H.B.

3023, dealing with the equitable valuation and assessment of real estate burdened by special
assessments. My schedule doesn’t allow me to be present personally to testify. H.B. 3023 would
codify what the Board of Tax Appeals has consistently recognized --- that the value of property
should not include special assessments. See, e.g., In the matter of the Protest of Boaz, Docket
#1999-2680-PR, attached. BOTA has consistently held that:

“Although the special assessment may add value to the subject property,

it is not intrinsic to the market value of the subject property. 4 “well

informed buyer” would not include the special assessments in the

purchase offer. The special assessments would be deferred as long as

possible. If a purchaser were to pay off the special assessments now,

any subsequent selling price would have to include the special assessments.

It would be difficult to sell a property for 829,400 when the neighboring

lots are selling for approximately 310,000. Therefore, the special assessments

do not inherently affect the market value of the subject property.”

I am aware of a recent decision to the contrary out of Johnson County District Court. See

Board of County Commissioners v. St. Andrews CT, LLC, Case #01CV5281, decided January 2,
2002. However, the case has no value as precedent as the ruling was based on the fact that the
unrepresented taxpayer failed to file a written response to the Board’s brief and presented no legal
authority to support his position. [ have reviewed the argument of the County and find it to be
clearly contrary to established appraisal law.

TOPEKA ADDRESS HUTCHINSON ADDRESS
STATE CAPITOL BLDG., SUITE 170-W HOUSE LOCM’) GOVERNMENT
TOPEKA, K5, 66612-1504 HUTCHINSON, KS 67504
785-296-7679 316-662-0537 03/21/02
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The Committee’s attention should be directed to the applicable statute being amended.

K.S.A. 79-503a provides our legislative definition of “fair marker value™:
“Fair market value” means the amount in terms of money
that a well informed buyer is justified in paying and a well
informed seller is justified in accepting for property in an
open and competitive market, assuming that the parties
are acting without undue compulsion...”

The Johnson county court based its decision on an analysis of the value of a fee simple
interest in property, contrary to the statutory requirement of a “fair market value” analysis. Indeed,
the County had appraised land that the taxpayer had purchased only the previous year for
$362,500, based on its location within a benefit district, for $562,500, the price at which the
property had originally been offered for sale! The County used a cost approach or the replacement
cost new, less depreciation, and not fair market value. See In the Matter of the Equalization Appeal
of St. Andrews Ct. L.L.C., Docket #2000-8477-EQ, attached.

The Committee’s attention should also be directed to the USPAP (Uniform Standards of
Professional Appraisal Practice, developed by the “Appraisal Foundation” authorized by
Congress). It should be noted that “special assessments” are grouped under “characteristics of the
property (e)(iv)” with such things as “easements, restrictions, encumbrances...”, Le.,
characteristics which limit, restrict, bind, or diminish the “bundle of rights of use and enjoyment”
of a property. These are considered to diminish the fee, not enhance it, as argued by the Johnson
County judge. Special assessments are costs of “public” improvements, which are publicly owned,
and while some benefit may derive therefrom, any benefit is reflected in the sales price.

The need for the legislation is to prevent taxpayer constituents of ours from being forced by
local appraisers to have to litigate every appraisal that includes the burden of special assessments.
BOTA’s rulings have been consistent but some appraisers have ignored BOTA on the theory that
some taxpayers will not choose to go to the expense of litigation and will end up paying the higher
taxes. Passage of H.B. 3023 will bring clarity to our legislative mandate of appraisals based on
“fair market value”. Failure to pass this legislation will result in continued inequitable appraisal
practices, affecting all types of taxpayers, many of whom can’t afford to fight the system. Thank

you for your consideration.



BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE PROTEST OF
BOAZ, KARL W.

FOR TAXES PAID FOR 1998 IN
SALINE COUNTY, KANSAS

Docket No. 1999-2680-PR
OGRDER

Now on this 16" day of August, 1999, the above-captioned matter comes on for
consideration and decision by the Board of Tax Appeals of the State of Kansas.

This Board conducted a hearing in this matter on July 22, 1999. After considering
all of the evidence presented, the Board finds and concludes as follows:

1. The Board has jurisdiction of the subject matter and the parties as a tax
protest has been filed pursuant to K.S.A. 79-2005, and amendments thereto.

2. The subject matter of this tax protest is described as follows:

Real estate and improvements legally known as

Lot 6, Block 1, Holiday Resort Addition, Saline County,
Kansas, also known as Parcel ID#
085-094-17-0-10-01-006.00-0.

3. The Taxpayer, Karl W. Boaz, appears on his own behalf. The County
appears by Michael Montoya, County Counselor; and Chuck Latham,

Assistant County Appraiser.

4.  The subject property has a 1998 appraisal of $29,400. The County valued
the subject property by preparing a land analysis after reviewing a series of
sales. Mr. Latham testified that the County valued the subject property as if
it were completely unencumbered. Mr. Latham testified that the County
included the cost of the special assessments in the value of the subject

property.

5. The County noted that the special assessments covered the price for
installing the sewer, water lines, and the streets. The County asserted that
these improvements added value to the subject property. Therefore, the cost
of these assessments should be added to the value of the subject property.

6.  The Taxpayer testified that he purchased the first lot in the Holiday Resorts
subdivision for $14,500 in May 1997. The Taxpayer noted that construction
has occurred on only four of the lots in the subdivision. The Taxpayer



Docket No. 1999-2680-PR
Saline County, Kansas
Page 2

asserted that the remaining lots in the subdivision have sold for
approximately $10,000 each.

7. The Taxpayer asserted that the surrounding subdivisions are experiencing an
increase in the amount of new construction while the amount of new
construction in the Holiday Resorts subdivision is stagnant. The Taxpayer
further asserted that the desirability for the subject property might diminish
because there is a nursing home located behind the subject property.

8. The Taxpayer asserted that the cost of the special assessments should not be
added to the value of the subject property. The Taxpayer notes that over the
next eight years he will pay approximately $12,100 in special assessments.
The Taxpayer asserted that if he attempted to sell the subject property, he
would not include the cost of the special assessments in the price. The
Taxpayer asserts that the value of the subject property is $16,000. The
Taxpayer notes that if the Board finds that the value of the subject property
includes the cost of special assessments, then the value of the subject
property is $26,100.

9. Each parcel of non-agricultural real property in Kansas is appraised at its fair
market value. See K.S.A. 79-501, and amendments thereto. The term "fair
market value" is defined as that "amount in terms of money that a well
informed buyer is justified in paying and a well informed seller 1s justified in
accepting for property in an open and competitive market, assuming that the
parties are acting without undue compulsion.” See K.S.A. 79-503a, and
amendments thereto.

10. Pursuant to K.S.A. 79-2005, and amendments thereto, the County Appraiser .

must support the validity and correctness of the value by a preponderance of
evidence for residential property. Pursuant to Kan. Const. art. X1, § 1, the
subject property is classified as vacant land. Therefore, the burden of
demonstrating the validity and correctness of the value is on the Taxpayer.

The Board finds that the value of the subject property should not include the
cost of the special assessments. The purchase price for the subject property
in May 1997 did not include the unpaid special assessments. It is unlikely
that any subsequent purchase price would include any unpaid special
assessments. '

@ Although the special assessment may add value to the subject property, it is
\) not intrinsic to the market value of the subject property. A “well informed
buyer” would not include the special assessments in the purchase offer. The
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special assessments would be deferred as long as possible. If a purchaser
were to pay off the special assessments now, any subsequent selling price
would have to include the special assessments. It would be difficult to sell a
property for $29,400 (the County’s value) when the neighboring lots are
selling for approximately $10,000. Therefore, the special assessments do not
inherently affect the market value of the subject property.

13.  Anargument could be made that the unpaid mortgage on a personal
residence should be added to the value for tax purposes if the Board were to
adopt the County’s analysis. For example, a person borrowing money to
purchase a $100,000 home will pay approximately $275,000 for that home
over a period of thirty years. The mortgage adds value to the residence in
that it affords the purchaser enjoyment and use of the property now instead
of waiting thirty years for that enjoyment and use. Without the mortgage,
the purchaser could not acquire the residence. But the mortgage does not
add to the market value of the residence if the purchaser attempted to sell the
property at a later date. Furthermore, although the purchaser will pay
approximately $275,000 for the $100,000 residence, the County more than
likely has the property appraised for approximately $100,000.

14. The Board finds that the Taxpayer has presented sufficient evidence to
establish the value for 1998 at $16,000. The Taxpayer purchased the subject
property in May 1997 for $14,500. Furthermore, numerous lots in the
Holiday Resort subdivision have sold for less than $14,500. The Board is
not persuaded by the County’s argument that the fair market value includes
the special assessments.

IT IS THEREFORE ORDERED BY THE BOARD OF TAX APPEALS OF THE

STATE OF KANSAS that, for the reasons stated above, the appraised value of the
subject property for tax year 1998 is $16,000.

Any party to this appeal who is aggrieved by this decision may file a written
petition for reconsideration with this Board as provided in K.S.A. 77-529, and
amendments thereto. The written petition for reconsideration shall set forth specifically
and in adequate detail the particular and specific respects in which it is alleged that the
Board's order is unlawful, unreasonable, capricious, improper or unfair. Any petition for
reconsideration shall be mailed to: Secretary, Board of Tax Appeals, DSOB Suite 451,
915 SW Harrison St., Topeka, KS 66612-1505. A copy of the petition, together with all
accompanying documents submitted, shall be mailed to all parties at the same time the
petition is mailed to the Board. Failure to notify the opposing party shall render any
subsequent order voidable. The written petition must be received by the Board within
fifteen (15) days of the certification date of this order (allowing an additional three days
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for mailing pursuant to statute if the Board serves the order by mail). If at 5:00 pm on the
last day of the specified period the Board has not received a written petition for

reconsideration, this order will become a final order from which no further appeal is
available.

[T IS SO ORDERED THE BOARD OF TAX APPEALS
AV A ’D,«'.‘:‘,”/,/ /w‘/ /4@ %
% DAVID L_PATTON, CHAIRMAN
SES T & ROBERT G. FREY, MEMBER

(o, Crods I

WAYNE C. VENNARD, JR., MEMEER

TONY REOLSOM, ACTING SECRETARY

(Do €10

JASON C. NEAL, ATTORNEY

SUSAN M. SELTSAM, MEMBER
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BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE EQUALIZATION
APPEAL OF ST. ANDREWS CT., L.L.C.
FOR THE YEAR 2000 FROM JOHNSON
COUNTY, KANSAS

Docket No. 2000-8477-EQ
ORDER

Now the above-captioned matter comes on for consideration and decision by the
Board of Tax Appeals of the State of Kansas.

This Board conducted a hearing in this matter on June 25, 2001. After considering
all of the evidence presented, the Board finds and concludes as follows:

1. The Board has jurisdiction of the subject matter dnd the parties as an
- equalization appeal has been filed pursuant to K.S.A. 79-1609, and
amendments thereto. -

2. The subject matter of this tax equalization appeal is described as follows:

Vacant real estate in Johnson County, Kansas,
known as Parcel ID# 046-NF241326-2003.

The Taxpayer, St. Andrews Ct., L.L.C., appeared by Paul Goehausen. The
County appeared by Bill Neal, Residential Valuation Specialist. Taxpayer
Exhibit #1 and County Exhibit #1 are admitted.

(5]

4.  The Taxpayer asserted that the County has overvalued the subject property
for tax year 2000. The Taxpayer asserted that the subject property was
purchased in 1999 for $362,500. See Taxpayer Exhibit #1. Mr. Goehausen
asserted that originally the price of the subject property was $562,500.
However, Mr. Goehausen asserted that a title search of the parcel revealed
that there was a benefit district on the parcel for the expansion of Nieman
Road. Due to the benefit district on the parcel, the Taxpayer paid $362,500
for the subject parcel. The Taxpayer asserted that the appropriate value of
the subject property is $362,500.

5. The County valued the subject property using the cost approach or the
replacement cost new, less any depreciation. The County asserted that the
sales validation contract indicates the parcel was sold for $562,500 in 1999.

6. The County does not recommend any further adjustment to the value of the
subject property.
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7. Each parcel of non-agricultural real property in Kansas is appraised at its fair
market value. See K.S.A. 79-501, and amendments thereto. The term "fair
market value" is defined as that "amount in terms of money that a well
informed buyer is justified in paying and a well informed seller is justified in
accepting for property in an open and competitive market, assuming that the
parties are acting without undue compulsion.” See K.S.A. 79-503a, and
amendments thereto.

8. Pursuant to K.S.A. 79-1609, and amendments thereto, the County Appraiser
must support the validity and correctness of the value by a preponderance of
evidence for residential property or real property used for commercial and
industrial purposes for taxation purposes. Pursuant to Kan. Const. art. XJ, §
1, the subject property is classified as residential property. Therefore, the
burden of demonstrating the validity and correctness of the value is on the
County. The Board finds that the County has not presented sufficient
evidence to support the County’s value. The Board concludes that the
Taxpayer’s recommended value, as supported by the real estate sales
contract, better reflects the fair market value of the subject property than the
value recommended by the County.

IT IS THEREFORE ORDERED BY THE BOARD OF TAX APPEALS OF THE
STATE OF KANSAS that, for the reasons stated above, the appraised value of the
subject property for tax year 2000 is $362,500. IT IS FURTHER ORDERED that the
appropriate officials are directed to correct the County’s records accordingly, re-compute
the taxes owed by the Taxpayer and issue a refund for any overpayment.

Any party to this appeal who is aggrieved by this decision may file a written
petition for reconsideration with this Board as provided in K.S.A. 77-529, and
amendments thereto. The written petition for reconsideration shall set forth specifically
and in adequate detail the particular and specific respects in which it is alleged that the
Board's order is unlawful, unreasonable, capricious, improper or unfair. Any petition for
reconsideration shall be mailed to: Secretary, Board of Tax Appeals, DSOB Suite 451,
915 SW Harrison St., Topeka, KS 66612-1505. 4 copy of the petition, together with all
accompanying documents submitted, shall be mailed to all parties at the same time the
petition is mailed to the Board. Failure to notify the opposing party shall render any
subsequent order voidable. The written petition must be received by the Board within
fifteen (15) days of the certification date of this order (allowing an additional three days
for mailing pursuant to statute if the Board serves the order by mail). If at 5:00 pm on the
last day of the specified period the Board has not received a written petition for
reconsideration, this order will become a final order from which no further appeal is

available.
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IT IS SO ORDERED
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CALVIN T. ROBERTS, MEMBER

ARD OF TAX APPEALS

DAVID L. PATTON, CHAIRMAN
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House Bill 3023
Special Assessments

Presented to:

I.ocal Government

Presented by:

Rick Stuart, CAE
Jefferson County Appraiser
for the
Kansas County Appraiser’s Association (KCAA)

March 21, 2002
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Special assessments have been a difficult valuation issue for years.
I believe the task has become clearer following a recent Johnson
County District Court decision.

Site improvements are items such as curbs, guttering, water and
sewer. Simply stated, special assessments are a method of
financing the site improvements. To deduct the value of the
specials would be no different then deducting the remaining
mortgage from the market value of a home. Therefore, those who
have a larger lien or choose to mortgage versus pay up-front would
pay less. This would create great inequities within the valuation
process. The same would hold true for developers who pay for the
site improvements up-front versus a developer who borrows to pay
for those site improvements.

In this case, the State Board of Tax Appeals, reduced the value of a
vacant tract of land by subtracting the total cost of the special
assessments from the purchase price. The County then appealed to
the District Court.

Some direct quotes from the County’s appeal are provided below.
“K.S.A. 79-102 defines “real property” to “include not only
the land itself, but all buildings, fixtures, improvements,
mines, minerals, quarries, mineral springs and wells, rights
and privileges appertaining thereto. Because real property is
defined to include all rights and privileges, it is the fee simple
interest that is valued for ad valorem purposes. The fee
simple interest is defined as “the absolute ownership
unencumbered by any other interest or estate, subject only
to the limitations imposed by the governmental powers of
taxation, eminent domain, police power; and escheat. The
Appraisal of Real Estate, 11" ed. p. 137.”




“The special assessment is a lien against the property, an
encumbrance. The Taxpayer is not restricted in the use of the
subject property because of the lien, therefore, it is not a
limitation. Therefore, in a fee simple valuation, it is
inappropriate to subtract from the valuation for an
encumbrance.”

A portion of the District Court’s ruling is as follows:
“The Taxpayer did not file a written response to the County’s
brief and in oral arguments before the Court, presented no
legal authority to contradict the legal analysis presented by
the County. Therefore, the Court adopts the legal analysis of

the County and concludes that the decision of BOTA is
erroneous as a matter of law.”

Based upon this court decision, we request that HB 3023 not be
approved.
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League of Kansas Municipalities

Date: March 21, 2002
To: House Local Government Committee
From: Larry R. Baer

Assistant Legal Counsel

Re: HB 3023 - Testimony in Opposition

Thank you for allowing me to appear before the Committee this afternoon on behalf of
the League of Kansas Municipalities and its member cities and present testimony in
opposition to HB 3023,

Both at common law and by statute Kansas has long defined fair market value to be
“the amount in terms of money that a well informed buyer is justified in paying and a
well informed seller is justified in accepting for property in an open and competitive
market, assuming that the parties are acting without undue compulsion”. Or, as it is
often shortened to, “what a willing seller will take and a willing buyer will give when
neither one of them is forced to buy or sell.” As we understand HB 3023, it proposes to
amend K.S.A. 79-503a to change this long understood meaning of “fair market value”
by deducting the value of special assessments against the real property.

We first question whether it is good policy to have a different definition of a common
term for tax purposes than for other purposes, eminent domain for example. This is
particularly true when the methods of appraisal, whether for tax, eminent domain or
simply establishing the value between buyer and seller are the same.

But more critically, we believe that the proposed amendment violates the “uniform and
equal”’ provision in Article 11, § 1 of the Kansas Constitution. Article 11, § 1 of the
Kansas Constitution prov/i,des, inpart: “. .., the legislature shall provide for a uniform
and equal basis of valuation and rate of taxation of all property subject to taxation. . . .”

Both the Kansas court of appeals and the supreme court have often stated: “Uniformity
in taxation implies equality in the burden of taxation, and this equality cannot exist
without uniformity in the basis of valuation. Uniformity in taxation does not permit a
systematic, arbitrary, or intentional higher valuation than that placed on other similar
property within the same taxing district.”

What does this mean? It means that not just the tax rate must be uniform and equal for
a given class of property but, also, that the method of determining the valuation of the

HOUSE LOCAL GOVERNMENT
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property must be uniform and equal. Special assessments do not apply to all
properties. Special assessments may not even apply equally to all properties in the
same subdivision because of the method of assessment. “Uniform and equal” cannot
exist when special assessments would be deducted from some properties and not from
all properties of the same class.

For example, two houses, side-by-side, identical lots, with very similar values. The
owner of property “A” chooses to pay all specials prior to them being assessed against
the property, therefore, there are no specials to be deducted. The owner of property
“B" did not make this election, therefore, the value of the property would be reduced by
the specials due against the property. This results in nonuniformity in the basis of the
valuation. Nonuniformity in the basis of valuation results in nonuniformity in the burden
of taxation.

The changes proposed by HB 3023 likely will not withstand a constitutional challenge.
For this reason the League urges the Committee to reject HB 3023.

Thank you for the opportunity to appear and present testimony on HB 3023.

www. lkmonline.org
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TESTIMONY
House Local Government Committee
On
HB 3023
March 21, 2002

Thank you Chairman Ray and Members of the Committee for allowing

the Kansas Association of Counties to provide written testimony on
HB 3023.

The Kansas Association of Counties vigorously opposes HB 3023.
The KAC believes that the current statutory definition of market value
is very close to the definition of market value used universally by
appraisers, both private and public as well as by the judiciary for over
100 years. To change this definition for one particular interest group
could have unintended consequences.

Issues surrounding the definition of market value have been settled in
court often. The KAC believes that is the proper venue for this
dispute. The proposed change would require counties to appraise
properties in conflict with the constitutional requirement for a
“uniform and equal rate of assessment and taxation.” In addition, such
a change would create inequities between counties that offer special
assessment financing and those who do not.

The Kansas Association of Counties asks that you leave the current
definition as it is and fail to pass HB 3023.

The Kansas Association of Counties. an instrumentality of member counties under K.S.A. 19-
2690, provides legislative representation, educational and technical services and a wide range
of informational services to its member counties. Inquiries concerning this testimony should
be directed to Randy Allen or Judy Moler by calling (785) 272-2585.
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IN THE MATTER OF THE PROTEST OF KARL W. BOAZ
SALINE COUNTY, KANSAS

The following narrative chronicles the history of the property that was the first
special assessments case that went to the Board of Tax Appeals from Saline
County. It is of note because it illustrates that the value of the special
assessments does pass to subsequent owners.

In May of 1997 Mr. Karl Boaz purchased lot 6, block 1 of Holiday Resort
Addition for $14,500. Saline County investigated the sale, determined that it was
a valid sale and adjusted the sale price for special assessments. In addition to the
purchase price of $14,500, Mr. Boaz assumed a debt to the City of Salina for the
remainder of the specials. On the date of purchase the present value of this debt
was $9,195. This means that in order to own the property in fee simple estate,

that is to own the lot completely unencumbered, Mr. Boaz would have had to
expend $23,695

For 1998 Saline County used Mr. Boaz sale and others to build a land valuation
model for this neighborhood. Mr. Boaz was notified of a value of $29,400. Mr.
Boaz appealed this value and ultimately the Board of Tax Appeals set Mr. Boaz
value at $16,000.

In July of 2001, Mr. Boaz sold the lot to another individual for $20,000. This
buyer also assumed a debt to the City of Salina for special assessments with a
present value of $6,362. This second buyer, were he to pay off the specials in

order to own the lot in fee simple estate, would have needed to expended
$26,362.

An analysis of these sales would seem to indicate that Mr. Boaz realized a profit
on the lot of $5,500 ($20.000 - $14,500 = $5,500). The county's analysis of the
market over the period of time between the sales indicated that the increase in
sale price due to inflation should have been $2,260. This would result in an
expected sale price of $16,760.

These calculations indicate that Mr. Boaz received $3,240 more that we would
have expected due to inflation ($5,500 - $2,260 = $3,240). Where did this increase
come from? We can also note from the figures above that during his ownership,
Mr. Boaz reduced the debt against the property by $2,833 ($9,195 - $6,362 =
$2,833). We can conclude from this calculation that Mr. Boaz tully recovered the
money he paid to reduce the debt against the property.

HOUSE LOCAL GOVERNMENT
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The buyer in this case fully recognized the value of the raw land by paying Mr.
Boaz enough money to cover his original investment of $14,500. Additionally, he
recognized the value added by inflation. Finally, he recognized that there is
value in the street, water, and sewer improvements to the lot. He did this by

fully reimbursing Mr. Boaz for the amount of money expended to reduce the
debt.

We can see by this example that the value of the lot improvements was always
there, and that subsequent buyers recognize this. The only thing that changed
over time is the amount of value recognized in cash sale price and the amount of
value that existed in assumed debt. This is an excellent example that sale price
does not always equal value and that proper adjustments to sale prices to reflect
the full value of fee simple estate is justified.
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TESTIMONY ON HOUSE BILL 3023
HOUSE LOCAL GOVERNMENT COMMITTEE

By Rod Broberg
Saline County Appraiser

In Saline County we first became aware of special assessments and their possible
effect on market value six or seven years ago. As we tried to build land
valuation models for a particular subdivision we could not keep up with the sale
prices that occurred from year to year. We would build a model using the latest
sales, thinking that we should be able to predict value for the following year.
Each year in turn found us still short of predicting the sale prices.

After some research and thought we discovered that each year as the developer
paid the special assessments, he increased his cash price to recoup that years
expense. Buyers in the first year were purchasing the lots and assuming the full
amount of the special assessments. Buyers in each successive year were paying
more in cash to the developer and assuming less debt against the special
assessments. This led us to the conclusion that for the most part all of the buyers
were paying about the same for the lots, but the financing was changing from
year to year.

What then are "special assessments?' Special assessments are the payments
made to amortize the debt incurred to finance improvements to bare land. Some
will contend that these payments constitute a tax payment. This is not true
because these improvements are purchased by the developer and in many cases
are financed by the developer and not by any governing body.

The next event that happened in Saline County that added to the quandary, was
the platting of a subdivision that did not use special assessment financing to pay
for the lot improvements. In this subdivision the developer paid for the lot
improvements out of his own pocket, and recouped all of his expenses at the
time of sale. Competing subdivisions recovered the cost of raw land and
entrepreneurial profit in the cash sale price, but the cost of the improvements for
streets, water and sewers are recovered in the special assessment payments. If
we were to use only the cash sale price paid to the developer as an indication of
value, then these lots which may be identical in every other way, will end up
having very different values and therefore very different tax burdens.

HOUSE LOCAL GOVERNMENT
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Itis important to remember that county appraisers are required to appraise
property in fee simple interest. Fee simple interest is defined as "the absolute
ownership unencumbered by any other interest or estate." In the case of the two
subdivisions discussed in the previous paragraph, the buyer of a lot in the no
specials subdivision pays his money and in return receives his lot in fee simple
interest. The buyer of a lot in the subdivision with special assessments receives
his lot with an encumbrance. At the point that he expends additional monies to
pay the outstanding debt, he then owns his lot in fee simple interest. When we
count the original purchase price to the developer, plus the cost to pay the
outstanding debt for the lot improvements, we usually find that both parties
have paid similar amounts for similar lots.

Where does this leave is with HB 3023. The language in HB 3023 would prohibit
county appraisers from recognizing all of the consideration given for any
property that was subject to liens financed by special assessments. In turn this
would inhibit our ability to meet our statutory requirement to appraiser property
in fee simple interest. Even more importantly, it destroys our ability to meet our
constitutional obligation to provide for a uniform and equal rate of assessment
and taxation. The proponents of this bill contend that to recognize special
assessments places some developers at a competitive disadvantage. I believe
that just the opposite is true. To not recognize special assessments places the
disadvantage on those developers who chose self financing.

With these thoughts in mind, I would urge you not to consider HB 3023
favorably.



M%
aland) all pe ,
M‘f«wﬂ""’&i‘m‘*’*—q‘

IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS

BOARD OF COUNTY CCMMISSIONERS
OF JOHNSON COUNTY, KANSAS,
Petitioner,
Case No, cic/ 5281
v, Court Ne. /5
Pursuant 10 Ch. 77
T. ANDREWS CT,, L.L.C,,
Respondent.

JOURNAL ENTRY

NOW on this 2** day of January, 2002, the sbove captioned matter comes before the
Coun on oral arguments. The petitioner appears by counsel, Kathryn D. Myexs, assistaat county
cowselor of Johnson County, Kansa_?;. The respo ndcnt- appears by Paul Goehausen, general
parter, pro se.

The Court, after reading the brief of the petitioner and hearing the argurments of the
part =s finds as follows:

1. The issue before the Court is a question of law; whether is was legally correct for
the 3oard of Tax Appeals (BOTA), inits c;rder—caniﬁcd July 20, 2001, tq reduce the January 1,
200J ad valorem valuation of respondent’s real property by the present value of special benefit

-distiict lens against the real property.

2. The facts are oot in dispute. The real property is a large vacant tract of land. The
County valued the real property at §565,820. The respondent purchased the real proparty in
1999. By coatract, but before closing, the respandent agreed to purchase the real property for
$362,500. However, the title search discovered that the real property was subject © varous
special benefit distnict assessments payable over a number years that resulted in a net present
value payoff amount of approximately $200,000. The contract was amended to reduce the
purchase price from $562,500 to $362,50C. BOTA accepted L‘nel purchase price of $362,500 as
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the fair market value of the land The County appealed the decision of BOTA to this Court
asserting thal it was improper for BOTA to deduct the net present value of the special benefit
district assessments ta arrive at the valus of the real property for ed vzlorem tax purposes,

3. The Ccunty, in its brief o the Court, asserts that the decision by BOTA viclates
Article 11, § 1 of the Kansas Constitution that requires that rea] property be valued uniformly
and cqually, The County asserts that the valuation of rea] property for ad valorem tax purposes
requires that the valuation be in fee simple. See X.S.A. 79-107 that defines “real property.” The
County also states that K.S.A. 79-503a requﬁres that accepted appraisal practice adaptable to
masi; appraisal must be used to arrive at ad vzlorer vajuations. To value the fee simple Interest,
encimbrances agamst the real property are ignored because the improvement {o the real property
for which the encumbrance has been c_réatad adds to the value of the real property. To do
otherwise, results in similar properties being valued differently based on how improvemenis to
the real property are financed.

4, The Taxpayer did not file a written response to the County's brief and in oral
arguments before the Court, presented no legal authority ta contradict the legal analysis
presented by the County. Therefore, the Court adopis the legal analysis of the County and
concludes that the decision of BOTA 15 crToneous as a matter of law.

5. Counsel for the County is directed to prepare the journal entry which will not be
subject to R. 170. Counsel shali mail a copy of the preparsd journal entry to Mr. Goehausen,
The respondent has five days in which to norify the Court of any objection as to the form of the

Joumal entry.

12- 4



IT IS THEREFORE ORDERED that the petition of the County is granted; the order of
BOTA; reducing the value of the real property owned by respondent is sat- aside and the ad

valorem valuation of the County as of January 1, 2000 for the real property is reinstated.

qjﬂuﬁé?’?ﬁﬂﬁ /f’j/ L

Honorable Lawrence E. Sheppard  / /'

Prepared by:

/
b(_'m ) Mgy
Kathryn D, Myers 14830)
Astistant Count Counselor
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RECEIVED

BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF kaiifad 2000

tr
f%‘

IN THE MATTER OF THE EQUALIZATION APPEAL BOARD OF TRRQEIVERL .
OF ST. ANDREWS CT., L.L.C. AUS
FOR EXEMPTION FROM AD VALOREM - & 2001

TAXATION IN JOHNSCON COUNTY, KANSAS JO CO Lz AL
EpPT -

Docket No. 2000-8477-EQ

MOTION FOR RECONSIDERATION

The Bcard of County Commiasioners of Jochnson County, Kansas, through counsel,
Kathyn D. Myers, assistant county counselar, moves the Board for an order granting
recor sideration (o the above referenced matters. The County alleges that the Board’s decision in
itg order certified July 20, 2001 was not based on substantial evidence in view of the record 25 a
wholz, has erronecusly applied the law and has acted arbitrarily and capricicusly.

1. This motion is timely filed pursuant to K.S.A. 77-529.

2, The subject matter is real property known as PIN 046-NF241326-2003.

3. The subject property’is a 15.4‘301‘:: vacant tract zoned for residential use located
at 133 Street and Nieman Road in Overland Park, Kansas.

4. The subject property is located within a special benefit district assessed pursusnt
to K.3.A. 12-608 for the extansian of Nieman Road.

5. The Board reduced the County’s value to account for the Lien of the special
assessment against the subject property.

6. The deduction by the Board violates the constitutional and starutory requirement
that 1eal property be valued by the fee sumple interest to achieve uniform and egual valuations of

like properties.
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Moatoa for Reconsiczraon
Daockar No. 2000-8477-EQ
Johason County, Kansas
Page 2

L Countroliing Aathority

AL Uniform and Equal

The Kansas Constitution, Art.11, § 1 1s the supreme authority for the valuation and
aasessment of real property for ad valorem tax purposes which states that “[tjhe lepisiature shall
provi-ie for a uniform and equal rate of assessment and taxation (emphasis added).”

Any valuation placed on real property must ccmply with the uniform and equal mandate
in Art.11, § L.

B. Intereat Agp_raisecf

The legislatare, as directed by Art.11, § 1, enacted a number of statutes to ensure that real
prope.ty ad valorem valuations would comply with the.' uniform and equal mandate. Any
valua':ion- placed on real property must comply with these statutes as well.

K.S.A. 79-102 defines “real property” to “include not only the land itscif, but all

build:ngs, fixtures, improvements, mines, minerals, quarries, mineral springs and wells, dehts
and prvileges appertaining thereto. Because real property is defined to include all rights and
privileges, it is the fee simple interest that is valued for ad valorem purposes. The fez simple
interest is defined as “the absolute ownership unencumbered by any other interest or estate,
subject only to the limitations imposed by the govemmental powers of taxation, eminent domain,
polic: power; and escheat. The Appraisal of Real Eszate, 11 ed. p. 137.

The special assessment is a lien against the property, an encumbrance. The Taxpayer is
not rastricted in the use of the subject property because of the lien, therefore, itis not a

. limitaion. Therefore, in a fee simple valuation, it is inappropriate 1o subtract from the valuation
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Motop for Reconsidemation
Dacicet Ne. 2000-8477-EQ
Johzsor County, Kansas
Page 3

for an encurmbrance. Doing so is a violaton ¢f the uniform aad equal mandate as explained
below.
c. Board Orders Regarding the Treatment of Special Assessments
The County is aware of several Board orders that have raduced the valuations of real
prope ty by the amount of the special assessments. See [z the Matter of the Equalization
Appevls of Valle View Estates, Docket No. 1998-45 1’§;EQ and /n the Matter of the Equalizarion
Appecls of Westview Development Corp., Docket No. 1997-4010-EQ. A review of those orders
£inds :hat no one raised the i;ssue of uniform and equal and what s the appropnate appraisal
pract ce for the consideration of the fee simple valuation of real property ;ubjcct o a special
asses.Inent, |
First and foremnost, this Beard must value real property in a uniform and equal manner.
To do this, and as stated in K.S.A.79-102, rcal property is to be valued in fee simple. Fez simple
requizes that real property be valued without regard to encumbrances. For example, Lot A and
Lot F are conuguous. L.ot A faces Elm Street and Lot B faces Oak Steet. Elni Street was
improved in 2000 through a special benefit disrict. Oak Street was also improved in 2000 but
the dave{oper paid for the improvements. On January 1, 2001, Lot A and Lot B both sell. TotA
seils for $10,000 and Lot B sells for $20,000. Lot A sold for less because the special assessment
far the sreet improvement is being paid for overtime to the city and is not included in the sale
‘price. Lot B sells for more because the developer recovers his costs for stweet improverments
upfront. Lot A and Lot B are exactly alike all respects except for how the smeet

improvements were financed. This is exactly why real property is valued as unencumbered. Lot

. B paid for the improvement, but did ii at its present value upfront in the purchase price. By

/2-%



Moton for Recounsideration
Docker No. 2000-8477-EQ
Johnson County, Kansas
Page ¢

reducing Lot A's value by the special improvements, the tue fee simple value of Lot A is not
being valued and Lot B is ot being aeated uniformly and equally. Lot A's fair market value is
the sale price plus the present value of the mmproveraenis or 520,000,

The Approisal of Real Estate, 11% e, ar page 196 supports the County’s position. A
deducton in the value of real property is only made if the teal property is to be valued subjiect to
an enc'imbrance, The defnition of fee simple clearly smés that real property is valued without
regard to an encumbrance. Therefore, the present value of the encumbrance is inciuded in the

fee siniple value.

D. Present Value of the Spt_zcial Assesstnents

The County, in preparing for the hearing in the above captioned matter, relied on the
cartif :ate of value filed by the seller of the property. Sce Artachment A The Taxpayer, at the
hearirg, presented the closing staternent showing a $200,000 credit against the sale price for
‘benef t districts. See Attachment B. It was assumed by the Board that the $200,000 represented
the livn amount for sinecial benefit district assessments agamst rhe subject property. This was a
false assumption.

The subject property, on January 1, 2000, was included i three benefit districts. The
first, OPC 1ID%6-1 73 was placed on the subject property in 1996 and pays off in 2007. The
currant payoff of this Lien is 523,830.82. The second, OPC ID92-158, pays off this year. The
final payment amoﬁm pssessed to the subject property is $124.59. The third, O2C IDS0- i45,
was 2aid off in 2000. The final payment amount assessed o the subject property was 5694.33.
Therefore, the total amount of liens against the subject property on January 1, 2000 was

approximately 525,000 not 3200,000. Scc Artachment C.
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Moton for Reconsideradon
Docket No. 2000-8477-EQ
Johanson County, Kansas
Page 5

If the Boerd is not going to value the subject property as unencumbered, at the very least,
the Board must adjust the amount that it deducted 1o 2 value of $537,500,

WHEREFORE, the County prays that the Board will reconsider its decision and reverse
its initiai order by sustaining the County’s 2000 valuation of the subject property.

Regpectfully submitted,

hﬂ&‘qm o D MNusiag)

Kathryn D. Myers, 14830

111 8. Cherry, Ste 3200

Olathe, XS 66061-3441

913-715-1858

913-715-1873 FAX
Kathryn.Myers@jocoks.com

Anomey for Board of County Comimissioners of
Johnson County, Kansas

CERTIFICATE OF SERVICE

[ hereby certfy that a correct and true copy of the above and foregoing was deposite
into tie United States mail, postage prepaid, this ) day of () \%; ar 2001, addressed to

PAUL GOEHAUSEN
ST ANDREWS CT LLC
8435 CHEROKEE
LEAWOOD KS 66206
y_\,o:kﬁ\m:n P IR ATETRVA
Kathryn D. Myers
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