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Date

MINUTES OF THE SENATE UTILITIES COMMITTEE.

The meeting was called to order by Chairperson Senator Stan Clark at 9:30 a.m. on February 20, 2002 in
Room 231-N of the Capitol.

All members were present except:  Senator Wagle (excused)

Committee staff present: Raney Gilliland, Legislative Research
Emalene Correll, Legislative Research
Bruce Kinzie, Revisor of Statutes
Ann McMorris, Secretary

Conferees appearing before the committee:
Dick Brewster, BP America, Inc., Oklahoma City
Jerry Heredan, The Williams Company
Dave Cruz, BP America Inc., Southwest Kansas
Jim Tyler, Westar Energy
Bob Krehbiel, KIOGA
David Pierce, Professor of Law, Washburn University
Rex Brown, Sublette
Chris Hammer, Sublette
Peter York, Sublette
Wilferd Nichols, Copeland
Bill Lower, Kansas Legislative Policy Group
Larry Berg, Midwest Energy, Inc.

Others attending: See attached list

The chairman continued the hearing on:
SB 490 - Kansas underground utility damage prevention act, regulations

Proponents:
Dick Brewster, BP America, spoke in support of SB 490 and stated their position on the amendments
offered by KCC, Kansas Gas Service, & Southwestern Bell in testimony presented at the hearing on

February 14, 2002. (Attachment 1)

Dave Cruz, field foreman, BP America, explained the importance to excavators to have all types of
underground lines locatable. (Attachment 2)

Jerry Heredan, The Williams Company spoke in support of SB 490.
Jim Tyler, Westar Energy, spoke in support of SB 490 and the proposed amendments. (Attachment 3)

Bob Krehbiel, Kansas Independent Qil & Gas Association, presented proposed amendments by KIOGA to
SB 490. (Attachment 4)

Opponent
Written testimony provided by Craig S. Laird, Southwestern Bell Telephone Company. (Attachment 5)
Comments of the Kansas Corporation Commission staff on amendments offered to SB 490 on February

20, 2002, were distributed to the committee. (Attachment 6)

The Kansas Trial Lawyers Association presented a written review of the amendments to SB 490 offered
by the other conferees at the February 14, 2002 hearing. (Attachment 7)

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE SENATE UTILITIES COMMITTEE at on February 20, 2002 in Room 231-N of the
Capitol.

Chairman closed the hearing on SB 490.

The chairman opened the hearing on

SB 547 - Rural Kansas self-help gas act.

Proponents:

David Pierce, Professor of Law, Washburn University (Attachment 8)
Rex Brown, Sublette (Attachment 9)

Chris Hammer, Sublette (Attachment 10)

Peter York, Sublette (Attachment 11)

Wilferd Nichols, Copeland (Attachment 12)

Bill Lower, Kansas Legislative Pollicy Group (Attachment 13)

Written testimony only from:

Roger Kelman, Sublette (Attachment 14)

Chris Wilson, SW Kansas Groundwater Management District #3 (Attachment 15)
Erick Nordling, SW Kansas Royalty Owners Association (Attachment 16)

Leslie Kaufman, Kansas Farm Bureau (Attachment 17)

Jere White, Kansas Corngrowers Assn. (Attachment 18)

Opponents
Larry Berg, Midwest Energy, Inc. (Attachment 19)

Due to lack of time, the chair announced hearings on SB 547 would be continued on Friday, February 22,
2002.

Minutes for Senate Utilities meetings held on February 6, 2002, February 11, 2002, February 12, 2002,
February 13, 2002 and February 14, 2002 were distributed to the committee.

A news item from the February 16, 2002 Capital-Journal entitled “Nuclear Waste: Bush Oks Yucca
Mountain Storage” was distributed to the committee. (Attachment 20)

The next meeting of the Senate Utilities Committee will be on February 21, 2002
Adjournment.
Respectfully submitted,

Ann McMorris
Secretary

Attachments - 20
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Comments to:

"The Kansas Senate Committee on
Utilities

In Support of:

Senate Bill NO 490

Submitted By:

Dick Brewster
Director, Government Affairs

BP America

Senate Utilities Committee
February 20, 2002
Attachment 1-1



Mr. Chairman, Members of the Committee, for the record, my name is Dick
Brewster, and I am Director of Government Affairs for BP.

I appreciate the chance to offer you our thoughts on S. B. 490. We strongly
support passage of this legislation. We believe it is an important step in
providing for the safety of human life, and the protection of property and the
environment.

I know you have already had a hearing on this bill, and I’ll try not to repeat
what you have already been told. I do appreciate the Chairman continuing
the hearing to today, so that the views of BP and Williams may be heard.

Several of the conferees last week suggested amendments. We would
support the amendments proposed by Leo Haynos, the Chief of Pipeline
safety for the KCC. His proposal would simply give the KCC needed
rulemaking authority, and remove a reference to an association that is no
longer active in this area.

Amendments offered by Kansas Gas Service would give exclusive original
jurisdiction to the KCC if an operator failed to comply and mark the lines
within the two working days provided, and limit the time or the filing of any
such complaint with the KCC. We certainly have no objection to these
amendments, and would support them, but feel the bill should not be
jeopardized if they raise controversy.

The amendments suggested by Southwestern Bell, frankly, will bring back
into the debate much of the controversy which effectively killed last year’s
bill in the House. We do not oppose those amendments, but believe this
controversy should not be re-introduced into this year’s debate.

The comments of the Kansas Trial Lawyers Association express
disagreement with a portion of the bill which does not change existing
statute. Thus, their objections apparently are directed at the law as it has
been on the books for a year or more. We would not support that group’s
proposed amendments.

I have heard some objection to Section 4 (e) of the bill, appearing on page 4,
lines 38 and 39. This provision requires that all facilities installed by an
operator after January 1, 2003 shall be locatable. Please note that an
“operator” is defined as the owner or operator of an underground facility. A
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“facility” is defined, and contains several exclusions. Thus, I presume, the
January 1, 2003 requirement does not apply to operators who operate
facilities excluded from the definition of “facility.” So, if one hears
objections to the 2003 requirement from operators whose facilities are
excluded from the definition of facility, one must wonder why the objection.

But, I have to say this: It is completely beyond me why anyone would want
to bury a line which might contain flammable or explosive substances and
not make it locatable. As inexpensive and easy as it is to make such a line
locatable, I cannot understand why anyone would want to put human life and
safety at risk. Mr. Chairman, members of the committee, I simply do not
understand this kind of thinking.

Having said that, let me conclude by pointing to what we believe to be the
most important provision in S.B. 490. It is the so-called “white lining”
requirement. This provision will allow an operator to improve the precision
of marking the location of any underground facilities.

Our operations in Southwest Kansas cover vast unplatted areas, though some
of our operations are within platted areas. With the white lining provision,
the excavator can tell us where he or she wants to dig, and we can more
easily protect him or her from injury. Checking our facilities along a
planned excavation line will work much better than trying to check a quarter
section. '

Senate Bill 490 will help us inform excavators of the location of our lines
and help protect them and their workers from injury and death. Of course,
we do not like to incur the expense and down time that results when our
lines are hit. But more than that, we do not want anyone to suffer injury or
be killed because there was not an adequate opportunity to locate and mark
our underground facilities.

We urge you to approve S.B. 490 and commend it to the full Senate for
passage. I appreciate the chance to appear before the Committee. I’ll be
glad to answer any questions.

Dave Cruz is our Field Foreman in Ulysses, Kansas. Dave has first hand
experience with some of the problems and concerns addressed by S.B. 490.
He also serves on the Kansas One Call Board. Let me ask Dave to offer his
comments the Committee.
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Mr. Chairman, members of the committee, my name is Dave Cruz. [ work for BP

America. I would like to speak to you about lines that run through fields in Southwestern
Kansas.

Lines that are defined as petroleum lead lines under SB 490. These lines transport
flammable liquids and gas from the wellhead to production facilities. They can be hit by
excavators and cause as much damage as any other underground facilities but because of
the definition do not have to be marked.

I have several friends that operate equipment in my part of the state, not only on
excavation done for us but also for agricultural purposes such as electric lines for center
pivots and water lines that go from the irrigation wells out to the center of the fields to the
pivots. If these lines were at the very least locatable by the contract crews it may prevent
an injury, death or at least damage to the line. As I said I have several friends that work
on excavation equipment and I do not want to have to go to a hospital to visit or worse
never be able to visit them again.

We at BP have seen a problem in not getting lines marked or not even having them
locatable so we have developed a Ground Disturbance Policy, which tries to take into
consideration all the hazards that we may come up against in the marking or should I say
the nonmarking of underground facilities.

The policy includes: driving around the section to look for line markers, hand digging
around unmarked lines, walking the proposed route with a line locating instrument,
calling farmers in the area to ask about lines they may know about that are not marked, of
course doing a One Call and looking for any ground disturbance or difference in the grass
or crop that may be growing. A crop at times will grow taller in an old ditch line.

Senate Utilities Committee
February 20, 2002
Attachment 2-1



Testimony before the
Senate Utilities Committee
By
Jim Tyler, Senior Manager, Design and Support Services
Westar Energy
February 20, 2002

Chairman Clark and members of the committee, I am Jim Tyler, senior manager, design
and support services for Westar Energy. I have been actively involved in underground damage
prevention since 1998, and I serve as chairman of the Operating Committee for Kansas One Call.

Westar Energy supports Senate Bill 490 and the amendments proposed by Kansas Gas
Service. These amendments offer needed guidelines regarding liability and jurisdiction.

The Kansas Corporation Commission is the best choice to assess if a conflict between a
utility and excavator requires court action for resolution. This will prevent unfounded claims
from clogging the already overloaded court system.

Senate Bill 490 is a good example of balancing the interests of various parties, and the

amendments proposed by KGS maintain that balance. Westar Energy urges you to approve this

measure and those amendments.

Senate Utilities Committee
February 20, 2002
Attachment 3-1
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STATE OF KANSAS
SENATE
COMMITTEE ON UTILITIES

HEARING ON SB 490
FEBRUARY 20, 2002

TESTIMONY OF
ROBERT E. KREHBIEL, EXEC. V.P.
KANSAS INDEPENDENT OIL & GAS ASSOCIATION

Senate Utilities Committee
February 20, 2002
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TESTIMONY

Chairman Clark and members of the Committee, my name is Robert E. Krehbiel
appearing on behalf of the Kansas Independent Oil & Gas Association. Our Association
consists of over seven hundred fifty independent oil and gas producers who explore for,

drill and produce oil and natural gas in Kansas.

We appreciate the opportunity to join those who have preceded us in presenting
numerous amendments to this bill. We have attached a series of amendments which we
believe will make this a better bill. Should the Committee decide to work this Bill we

would ask the Committee include these amendments.

Thank you very much for the opportunity to appear.
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AMENDMENTS TO SB 490
PROPOSED BY THE KANSAS INDEPENDENT OIL AND GAS ASSOCIATION

1. At the appropriate place' in the definitional section, include a new definition of the term “platted land”
as follows:

“Platted Land™ means a tract or parcel of land which has been subdivided into lots of less than
5 acres for the purpose of building developments, including housing developments, and for
which a surveyor’s plat has been filed of record in the office of the register of deeds in the
county where the land is located.

2. At the appropriate place in the definitional section, include a new definition of the term “production
petroleum lead line” as follows:

“Production Petroleum Lead Line” means underground facilities used for production,
gathering or processing on the lease or unit, and preparation for delivery of hydrocarbon gas
and/or liquids. Such facilities include underground lines associated with lease fuel, saltwater
disposal and injection.

3. On Page 3, line 25, place a period following the word “excavation” and delete the remainder of the
sentence including the rest of line 25, all of line 26 and line 27.

4. OnPage 3, line 28, following the word “shall” and preceding the word “whiteline”, insert the following
additional words:

“at the request of the operator”

5. OnPage 3, line 31, following the word “precise” delete the words “tract or parcel involved” and replace
With the words “location of the proposed excavation”.

6. On Page 4, line 14, following the word “excavate”, and preceding the word “an” insert the following
additional words:

“and has whitelined the excavation site if requested by the operator pursuant to Section 2(e)”
COMMENT

On Page 5, beginning at line 18, the State Corporation Commission is given authority to develop
rules and regulations establishing minimum operating guidelines for trenchless excavating techniques.
Again on Page 6, beginning at line 13, the State Corporation Commission is authorized to establish rules
and regulations relating to remedies in support of this Act.

This appears to be the first time the State Corporation Commission has been given authority to
establish rules and regulations pursuant to this Act. We presume from this language that this authority is
limited to these specific purposes. Ifit is the intention of the Legislature to move one-call from a private
entity to a state agency it may be useful to clarify this issue.
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TESTIMONY BY CRAIG S. LAIRD ON BEHALF OF SOUTHWESTERN BELL
TELEPHONE COMPANY TO THE SENATE UTILITY COMMITTEE REGARDING
PROPOSED AMENDMENTS BY KANSAS GAS SERVICE TO SB 490, FEBRUARY 20,
2002..

Southwestern Bell opposes the amendments proposed by Kansas Gas Service (KGS) regarding
K.S.A. 66-1813, a subsection of the Kansas Underground Utility Damage Prevention Act (“the
Act”).

KGS apparently proposes to amend K.S.A. 66-1813 to charge the Kansas Corporation
Commission (“KCC”) to make factual and legal rulings regarding violations of the Act before an:
injured operator is allowed to bring a civil action for damages under the Act.

Southwestern Bell opposes this proposed amendment primarily because of the logistical
problems such a requirement would cause. The sheer number of damage claims experienced by
Southwestern Bell in the State of Kansas each year would result in an undue burden on all
parties, including the KCC, if the injured operator were required to obtain an administrative
ruling on violation of the Act before proceeding in a civil action. '

In calendar year 1999, Southwestern Bell had 2,991 damage claims in the State of Kansas that
resulted in billing excavator who caused the damage. In 2000, there were 2,874 such claims, and
in 2001 there were 1,922 billed claims. These were claims just for Southwestern Bell. If one
takes into account all the other operators in the state who experience facility damages, a system
of administrative determinations of liability would become overloaded and the parties would
face long delays in having their disputes resolved.

The second concern Southwestern Bell has regarding the amendments proposed by KGS is the
constitutionality of the administrative determination of violations of the Act. We do not believe
that it was the intent of the legislature to have such disputes administratively determined, and
thereby subjecting the injured party to lose their right to a trial by jury. Furthermore, the 180
day filing requirement proposed by KGS would abrogate the 2-year statute of limitations
otherwise allowed by Kansas law for property damage claims.

Senate Utilities Committee
February 20, 2002
Attachment 5-1



COMMENTS OF THE CORPORATION COMMISSION STAFF
ON AMENDMENTS OFFERED TO SB490
FEBRUARY 20, 2002

Amendments noted in Kansas Corporation Commission Testimony

Page 4, Lines 20-24.

20 (b) If the operator has no underground facilities in the area of the

21 proposed excavation, such operator, before the excavation start date, shall

22 notify the excavator that it has no facilities in the area of proposed excavation
23 by telephone, facsimile, marking the area all clear or by other

24 technology that may be developed for such purposes.

Explanation of KCC Staff Position:

After an excavator makes a request for locates, he is told which utilities he can expect to
provide locates based on the maps provided by the utility to the call center. Upon arrival
at the excavation site, the excavator often does not see locate marks from all the utilities
that were notified. This situation leads to the excavator placing an additional call to the
call center because he perceives the utility has failed to respond to his first request for
locates. It should be noted that the utility, through their maps provided to the call center,
has warned the excavator that facilities may be present at his dig site. However, the
possibility exists that the utility that did not mark had already determined they had no
facilities at that location requiring locate marks. The second and subsequent requests
from the excavator tend to swamp the system with requests, and it causes those that have
previously marked to make repeated trips to the site.

Under the present statute, there is no requirement for the utility to provide marks if the
excavation site is “all clear” of their underground facilities. In order to improve
communications between excavators and utility operators, the SB 490 requires a limited
version of positive response for all locate requests in which the utility has no facilities in
the excavation site. The method of providing the “all clear” response should not be
mandated but left to the discretion of the utility. The requirement to provide “all clear”
positive response is expected to alleviate a major portion of the unnecessary locates
associated with excavators making more than one request for an excavation site.

Senate Utilities Committee
February 20, 2002
Attachment 6-1



Page 5, Lines 5-11

5 (b) If an operator receives a request to locate its facilities for an emergency
6 condition, such operator shall make a reasonable effort to identify

7 the location of its facility within two hours of receiving notification or

8 before excavation is scheduled to begin, whichever is later.

9 (c) Any person providing a misrepresentation of an emergency excavation
10 may be subject to the penalties set out in K.S.A. 2001 Supp. 66-

11 1812, and amendments thereto.

Explanation of KCC Staff Position:

The current statute exempts the excavator from waiting 2 days for locates before digging
in the event of an emergency. The statute goes on to define an emergency as being a
situation that involves danger or loss of service. In areas with congested underground,
most excavators will not dig without locates unless absolutely necessary. It has long
been the practice of Kansas utilities to provide locates within 2 hours if possible. The
proposed change codifies this requirement that the utility make a reasonable effort to
provide locates within 2 hours in emergency situations. The proposed change goes on to
state that misrepresentation of an emergency, such as excavator scheduling problems,
will be a violation of the act.

Page 5, Line 18-21

18 (b) An excavator using a trenchless excavation technique shall meet

19 minimum operating guidelines as prescribed in rules and regulations developed
20 and adopted by the state corporation commission in support of

21 this act.

Explanation of KCC Staff Position:

Trenchless technology has grown in popularity over the past five years particularly for
the installation of communications cable. Trenchless technology can be defined as all
excavation techniques where the excavator can not see the cutting edge of the digging
equipment. This would include boring, directional drilling, as well as some trenching
techniques and cable plowing. In the case of boring, this technology allows utilities to
be installed without open cuts through streets or across yards. In this process, the
excavator can not see the point of excavation and has to rely on remote sensing of the
cutting tool to plot his progress. Because trenchless excavation is being conducted
without the ability to see the true location of buried facilities, there is a much larger
chance that utilities will be damaged.

With the increase in directional activity, there has been a corresponding increase in
damages and accidents. Sometimes the damages are severe such as gas line or large
water line ruptures. Those are the ones we know about. It is unclear how many facilities
have been damaged and are unknown to the excavator or the facility operator. In Kansas

2 4,2,



within the last four years there have been three separate incidences of gas lines installed
through sewer lines which were cut when the sewer line was cleaned. One of the sewer
cleanouts resulted in an explosion of a house. A recent directional drilling mishap
resulted in a grade school and office building on the north side of the capitol being
evacuated because of gas leakage into the school and office building.

Because of the complexity in operating directional drilling equipment, SB 490 requires
excavators to maintain training programs that establish minimum standards for their
operation. The bill directs the Corporation Commission to prescribe regulations
specifying the minimum operating guidelines that should be included in a training
program. The regulatory approach is considered a better avenue to prescribe
requirements in order to accommodate any improvements that may evolve for trenchless
technology operations.



AMMENDMENTS OFFERED BY KANSAS GAS SERVICE AND SUPPORTED BY

GREELEY GAS/ATMOS

Page 4, Lines 31-39

31 {e) (d) If the operator notifies the excavator that it has no underground

32
33
34
35
36
37
38
39

facilities in the area of the planned excavation, fails to respond or
improperly marks the tolerance zone for the facilities, the excavator may
proceed and shall not be liable for any direct or indirect damages resulting
from contact with the operator’s facilities, except that nothing in this act
shall be construed to hold any excavator harmless from liability in those
cases of gross negligence or willful and wanton conduct.

(e) All facilities installed by an operator after January 1, 2003, shall

be locatable.

KGS Amendment

f) Failure of an operator to inform the excavator within two working days of the tolerance zone
of the underground facilities of the operator in the manner required by K.S.A. 2001 Supp. 66-
1806(a) shall not give rise to a cause of action on the part of the excavator against an operator
for economic damages. Such failure may subject an operator to civil penalties as determined
by, the State Corporation Commission.

KCC staff recommends against the KGS proposal.

The preceding paragraph is listed with the KGS amendment in order to combine the
context of the act with the amendment. The Commission staff has always viewed our
administrative role as only assuring compliance with the requirements of the KUUDPA,
not awarding civil damages. If the intent of the KGS amendment is to require the KCC to
offer a formal ruling on a probable violation before further civil action could be taken, the
language of the amendment conflicts with that intent. As written, the excavator could not
take action against an operator for economic damages if the operator failed to fulfill his
obligations to accurately and timely mark the location of his facilities. This amendment
as written would exempt the operator from any liability for idling the excavator’s
equipment while waiting on locates or waiting for the repair of a damaged facility. Under

this scenario,

the amendment does not appear to treat the excavator and operator with

equal obligations.

KGS Amendment to K.S.A. 2001 Supp. 66-1813

Administration and enforcement by corporation commission.

This act shall be administered and enforced by the state corporation commission of the
State of Kansas.

Any action for civil damages and attorney fees for violation of this act may be filed only
after the state corporation commission has determined in a final order that the excavator,
utility or other person has violated this act or any regulation established in rules and
regulations promulgated by the state corporation commission. Any person claiming that
an excavator, utility or other person has vielated any provision of this act or any
regulation adopted by the state corporation commission, shall be required to file such
claim with the state corporation commission within 180 days of becoming aware of the
violation.
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KCC staff recommends against the KGS proposal.

This proposed amendment appears to support the intent mentioned in the above
discussion. That is, the KCC would be required to make a formal ruling on a probable
violation of the act before any action for civil damages could be taken by any party. In
2000, there were 5,864 incidents of damage to utilities that we know about resulting in
$4,340,000 of repair costs. That does not include any intangible excavator losses such as
idling equipment due to untimely locates. It is our belief the payment for these damages
is settled between the parties. If the KCC was required to make a ruling on each of these
cases, the workload would be staggering. The requirement to obtain a KCC ruling before
any civil action could be taken may act as a deterrent to settling at the Commission level
without a formal hearing. Potentially, this could lead to 6,000 formal Commission
hearings per year. Several states have set up different forms of alternative dispute
resolution comprised of all stakeholders that rule on damage claims. This is an avenue
that could be pursued through regulation.

AMMENDMENTS OFFERED BY DAVID D. BACKER ON BEHALF OF
SOUTHWESTERN BELL

22 (c) ‘‘Excavation’” means any operation in which earth, rock or other

23 material below the surface is moved or otherwise displaced by any means,

24 except tilling the soil for normal agricultural purposes, or railroad or road

25 and ditch maintenance that does not change the existing railroad grade,

26 road grade and/or ditch flowline, or operations related to exploration and

27 production of crude oil or natural gas, or both.

Normal agricultural purposes do not include excavation within any right of way or easement
in which facilities have been placed

KCC staff recommends against the Southwestern Bell Telephone proposal.

Tilling the soil has been exempt from the definition of excavation, (and requiring
locates), since the inception of KUUDPA. The reasoning behind this exemption is
that underground utilities are relatively uncommon in agricultural areas.
Those that do exist tend to be placed sufficiently deep to avoid damage from
agricultural tilling. The limitation to the exemption as proposed in SB 490 is
intended to distinguish between farming activity and landscaping activities which
typically occur in areas congested with underground utilities. In many urban areas,
phone lines and cable television lines are not placed at a depth sufficient to escape
damage from landscaping activity. Mr. Backer’s amendment to consider farmers tilling
the soil as excavators has merit in the sense that it would increase safety and prevent
damage. However, given the relative scarcity of underground facilities in agricultural
areas, an educational effort to inform the farming community about underground
structures seems to be a better approach than a regulatory requirement.



Page 1, Lines 28-31

28 (d) “‘Excavator’’ means any person who engages directly in excavation
29 activities within the state of Kansas, but shall not include any occupant
30 of a dwelling who: (1) Uses such dwelling as a primary residence; and (2)
31 excavates on the premises of such dwelling.

Southwestern Bell Telephone Proposal
28 (d) ‘“Excavator’ means any person who engages directly in excavation

29 actlvmes w1th1n the state of Kansas—b&t—shaﬁ-ﬂet—melrude-weeeup&m

30 oeds whe- aeh-dw

KCC staff recommends against the Southwestern Bell Telephone proposal.

Mr. Backer recommends requiring homeowners to be considered as excavators when
digging on their property. Again, the limited amount of excavating that homeowners
would do does not require a regulatory approach. An educational approach, such as the
newspaper, television, and radio ads sponsored by Kansas One Call, Inc. appears to be
satisfactory when dealing with this group. Every spring, homeowners planting trees or
gardens constitute a large number of the calls received by the call center requesting
locates which implies the educational message is well received.

Page 3, Lines 18-20

18 (c) No person shall make repeated requests for remarking unless the
19 request is due to circumstances not reasonably within the control of such
20 person.

Southwestern Bell Telephone offered amendment:

"No person shall make repeated requests for remarking, unless the request is to update a
previous request, or the excavator knows or has reason to know, that the marks have been
removed or altered."

KCC staff recommends against the Southwestern Bell Telephone proposal.

The proposed language of SB 490 is meant to control repeated locate requests for work
where the excavator has no intent of completing or starting the proposed excavation.
There have been examples where a locate request was kept valid for 6 months through
repeated updates before the excavator began the work. This practice takes advantage of
the operator’s free locating service while burdening an already overloaded system with
needless locates. The proposed language does not restrict an excavator from calling for
updates if he has a valid reason. Mr. Backer’s offered amendment would allow unlimited
updates of locate requests.

Mr. Backer’s proposal:

Further, we would propose a duty on the excavator to call for a re-locate in situations where
the locate marks have been removed or altered. Therefore, we suggest either adding to this
section or replacing it with:



"An excavator shall update its locate request when the excavator knows, or has reason to
know, that the markings have been removed or altered."

This would place a duty on the excavator to call for a re-locate when the excavator knows
that a facility is in the area, but the marks have faded or have been obliterated.

KCC staff recommends against Mr. Backer’s proposal.

The KCC staff views maintenance of the markings provided by the utility operator as a
factor in using reasonable care while excavating. Maintenance of marks includes not
covering the marks with spoilage during the excavation. Not only does maintenance of
the marks help in determining accuracy of the locates, it provides the excavator with a
means of determining the tolerance zone of the marked facility as the excavation
approaches that site. This issue will be addressed in the proposed regulation.

K.S.A. 66-1806, (SB 490 Page 4, Lines 25-30) requires the operator to respond to a re-
marking request within 1 day if the marks have been destroyed or altered.

SB 490 Page 4, Lines 25-30

25 ) (c¢) If the excavator notifies the notification center, within two

26 working days after the initial identification of the tolerance zone by the
27 operator, that the identifiers have been improperly removed or altered,
28 the operator shall make a reasonable effort to re-identify the tolerance

29 zone within one working day after the operator receives actual notice from
30 the notification center.

Southwestern Bell Telephone proposed amendment:

25 ) (c) If the excavator notifies the notification center, swithintwe

26 working-days after the initial identification of the tolerance zone by the
27 operator, that the identifiers have been impreperty removed or altered,
28 the operator shall make a reasonable effort to re-identify the tolerance

29 zone within one working day after the operator receives actual notice from
30 the notification center.

KCC staff recommends against Mr. Backer’s proposal.

The language of the current statute requires the operator to respond within one working
day if the marks have been improperly altered. In order to limit the one day response
requirement, the statute places a restriction on the excavator that he can only expect this
immediate response for two working days after the original marking is complete;
otherwise, any request for re-marking would be allowed two days to be completed. KCC
Staff believes this paragraph was originally intended to accelerate re-marking of a site
should the marks or flags be moved before the excavation had begun. Once the
excavation was underway, maintenance of the marks is the responsibility of the excavator
or he must postpone work while additional locates are requested.
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Mr. Backer’s proposal would require response from operators within one working day for
all updates to a locate. This requirement would significantly increase the number of
locates that would need to be completed and it would hinder the ability of the locator to
plan his route of locates since he would be working off of two time deadlines.

SB 490 Page 5, Line 37

34 Sec. 8. K.S.A. 2001 Supp. 66-1811 is hereby amended to read as

35 follows: 66-1811. (a) In a civil action in a court of this state when it is

36 shown by competent evidence that personal injury, death or other damages;
37 includingsdamage-to-any-underground facilities; occurred as a result

38 of a violation of this act, there shall be a rebuttable presumption of negligence
39 on the part of the violator.

Mr. Backer’s proposed amendment:

34 Sec. 8. K.S.A. 2001 Supp. 66-1811 is hereby amended to read as

35 follows: 66-1811. (a) In a civil action in a court of this state when it is

36 shown by competent evidence that personal injury, death or other damages,
37 including damage to any underground facilities, occurred as a result

38 of a violation of this act, there shall be a rebuttable presumption of negligence
39 on the part of the violator.

KCC staff has no position on Mr. Backer’s proposal.
In SB 490, the phrase “including damage to any underground facilities” is proposed to be

stricken because it is viewed as redundant. It also leads to the perception that only
operators suffer damage as a result of violations of KUUDPA.



AMMENDMENTS OFFERED BY KANSAS TRIAL LAWYERS ASSOCIATION

SB 490 Page 4, Line 31 to 37, (K.S.A 66-1806 (d))

31 {e) (d) If the operator notifies the excavator that it has no underground

32 facilities in the area of the planned excavation, fails to respond or

33 improperly marks the tolerance zone for the facilities, the excavator may
34 proceed and shall not be liable for any direct or indirect damages resulting
35 from contact with the operator’s facilities, except that nothing in this act
36 shall be construed to hold any excavator harmless from liability in those
37 cases of gross negligence or willful and wanton conduct.

Kansas Trial Lawyers Proposed Amendment
31 {e) (d) If the operator notifies the excavator that it has no underground
32 facilities in the area of the planned excavation, fails to respond or
33 improperly marks the tolerance zone for the facilities, the excavator may
34 proceed and shall not be liable to the operator for any direct or indirect damages resulting
35 from contact with the operator’s facilities, except that nothing in this act
36 shall be construed to hold any excavator harmless to the operator from liability in those
37 cases of gross negligence or willful and wanton conduct.

KCC staff has no position on the proposed change.

As it was written in the 1993 statute, no part of KUUDPA allows an excavator to be
grossly negligent. Paragraph 66-1806(d) states that the excavator may proceed with his
work without locate marks if he has waited the required amount of time, and provided
that any work he begins is done without gross negligence. Under this scenario he is not
held liable for any damages that may occur in spite of his action as long as that action is
not grossly negligent. KTLA’s amendment would allow suit by third parties against
the excavatots for any type of negligent action, not just grossly negligent actions.



SB 490 Page 5, Lines 34- 42, (K.S.A. 66-1811)

34 Sec. 8. K.S5.A. 2001 Supp. 66-1811 is hereby amended to read as

35 follows: 66-1811. (a) In a civil action in a court of this state when it is

36 shown by competent evidence that personal injury, death or other damages,

37 including damage to any underground facilities, occurred as a result

38 of a violation of this act, there shall be a rebuttable presumption of negligence
38 on the part of the violator.

40 (b) The provisions of subsection (a) shall not apply if the operator

41 whose underground facilities are damaged fails to participate in the notification
42 center.

Kansas Trial Lawyers Proposed Amendment
34 Sec. 8. K.S.A. 2001 Supp. 66-1811 is hereby amended to read as
35 follows: 66-1811. (a) In a civil action in a court of this state when it is
36 shown by competent evidence that personal injury, death or other damages,
37 including damage to any underground facilities, occurred as a result
38 of a violation of this act, there shall be a rebuttable presumption of negligence
39 on the part of the violator.

40 by The-provisions-of subsection{a}-shall-not-apply-if-the-operator
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KCC staff has no position on the proposed change.

This provision does not allow the rebuttable presumption of negligence to apply if the
operator failed to mark his facilities because he was not notified by the call center. KCC
staff believes this provision was a result of the call center not being fully recognized at
the time of the initial legislation in 1993. KCC Staff believes the provision was intended
to allow some leeway to educate operators on the requirements of the law.
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KANSAS TRIAL LAWYERS ASSOCIATION

Lawyers Representing Consumers

TO: Members of the Senate Utilities Committee

FROM: Terry Humphrey, executive director'
Kansas Trial Lawyers Association

RE: SB 490

DATE: Feb. 20, 2002

Following the first hearing on SB 490, you requested that we review the amendments offered by
the other conferees. We urge the committee to adopt KTLA’s amendments. KTLA opposed SB
490 as it was originally written because it grants statutory immunity to negligent excavators who
injure innocent third parties. KTLA’s amendments, which are attached, assure excavators are
held accountable and responsible to third-parties who are injured or harmed.

We respectfully submit our comments to the committee on those amendments:

Kansas Corporation Commission

We have talked with Leo Haynos, chief of pipeline safety for the Kansas Corporation and have no
problems with the amendments offered by the KCC. Mr. Haynos indicated to us that likewise,
the KCC is neutral on the amendments offered by KTLA.

Kansas Gas Service

Amendment 1: KTLA opposes this change to current law.

Amendment 2: KTLA would oppose this amendment unless the bill specifies that the violations
occurred between the excavator and the operator.

Amendment 3: KTLA opposes limiting the statute of limitations to six months.

Southwestern Bell Telephone Co.

Amendment 1: KTLA opposes this amendment because it puts an undue burden on the farmer.
Amendment 2: KTLA opposes this amendment because it puts an undue burden on the
homeowner.

Amendment 3: KTLA is neutral on this amendment.

Amendment 4: KTLA would oppose deleting the “within two working days” requirement. We
agree that an excavator should request a locate immediately or within two working days.
Amendment 5;: KTLA opposes leaving in “including damage to any underground facilities.”
(Page 3/line 37) As we stated in our testimony, deleting this language in Sec. 8(a) makes Sec. 8
(b) unnecessary.

Again, we appreciate the opportunity to offer our comments and we urge the committee to adopt
our amendments.

Senate Utilities Committee
February 20, 2002

Attachment 7-1
Terry Humphrey, Executive Director

Jayhawk Tower = 700 SW Jackson, Suite 706 * Topeka, Kansas 66603-3758 o 785.232.7756 = Fax785.232.7(30

E-Mail: triallaw @ ink.org
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9 AN ACT amending the Kansss underground utility damugs prevention

10 act concerning certain regulations thereof: smonding K.SA. 2001
11 Supp. 66-1802, 66-1804, 661505, §6-1808, 66-1807, 66-1809, 66-
12 1810, 66-1811 and 66-1512 and repealing the existing sections.

14 Be it enacted by the Lagislature of the Staie of Kansas:

15 Section 1. K.S.A 2001 Supp. 66-1802 is hereby amended tn read as
16 follows: 66-1802, As nsed in this act: :

17  (a) “Damage” means any impact or contact with an underground fa-
18 ility, its appurtenances or its protective coating, or any weskening of the
19 support for the facility or protective housing which requires repar.

90  (b) “Emergency” means any condition constituting a clear and pres-
91 ent danger to life, health or property, or & customer service outage.

98 (¢) “Excavation” means any operation in which earth, rock or other
93 matertal below the surface is maved or otherwise displaced by any means,
24 except tilling the soil for normal agricultural purpases, or railroad or road
95 and ditch maintenance that does not change the oxisting railroad grade,
96 road grade and/or ditch flowline, or operations related to exploration and
87  production of cruda ail or natural gas, or both.

3§ (d) “Excavator” mensany person who cngages directly in excavation
99  activities within the stats of Kansas, but shall not include any occupant
30 of a dwelling who: (1) Uses such dwelling as a primary residence; and (2)
31 excavates on the prumises of such dwelling,

32 (e) “Facilit” means any underground line, system or structure used
38 f{or gathering, storing, conveying, transmitting or distributing gas, elec-
34  trictty, communication, crude cil. refined or processed petroleum, petro-
35 lenm produets or hazardous liquids: facility shall not includs, any pro-
36 duction petralenm lead lines, salt watcr disposal lines or injection linas,
27  which are located on unplatted land or outside the corporate limits of any

39 (f) "Locatabls facility” means focilities for which tha tolerancs zons

40 can badetermined by the operator using generally accepted practices such

4]  as as-built construction drawings, system maps, probes, locator devices

42 or any other type of proven tachnology for locating,

43 #(g) “Marking” means the use of stakes, paint, flags or other clearly )
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identifiablo materials to shaw the field location of underground facilities,
in sccordance with the resolubion-ndepted-rregret—t884-by resolutions
of tha utility location coordination council of the American public work
association,

{e}(h) “Municipality” means any city, county, municipal corporation,
public district or public authority located in whole or in part within this
gtate which provides firefighting, law enforcement, amhulance, emer.

cy medical or other emergency services.

@) (i) ~Notification center” means the statewide communication sys-
tem operated by an organization which has as one of its purposes to
receive and record notification of planned excavation in the state from
oxcavators and to disseminate such netification of planned excavation to
operators who are members and participants.

() “Operator” means any person Who owns or aperates an under-
ground facility, except for any person wha is the awner of real property
wherein is located underground facilities for the purpose of furnishing
services or materials only to such person or cocupants of such property.

&) (k) "Preengineered project” means a public project or a project
which is approved by a public agency wherein the public agency respon-
sible for the project, as part of its engineering and contract procedures,
holds a meeting prior to the commencement of any construction waork an
such project in which all persons, determined by the public agency to
heve undarground facilities located within the construction area of the
project, are invited to attend and given an opportunity to verify or inform
the public agency of the location of their underground facilities, if any,
within the construction area and where the Jocation of all known and
underground facilities are duly located or noted on the engineering draw-
ing as specifications for the project.

@8 (1) “Permitted project” means & project where a permit for the
wark to be performed must be issued by a dty, county, state or federal
agency and, as 1 prerequisite to receiving such permit, the applicant must
locate all underground facilides in the area of the work and in the vicinity
of the excavation and notify each awner of such underground facilities.

@ (m) “Person” means any individual, partnership, corporation, as-
sociation. franchise holder, state, city, coumty or any governmental sub-
division or mstrumentality of a state and its employees. agents or Jegal
representatives.

&m (n) “Tolerance zone” means the area within 24 inches of the
outside dimensions in all horizontal directions of an underground {acility.

(o) “Update" means an additional reguest from the excavator to ex-
tend tha lime porind of tha request for intent to excavats beyond the 15
calendar day duration of the request.

(p) ~Whitelining™ means the act af marking hy the excacator the route
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or boundary of the proposed excatation site with whits paint, whita stakes
or white flags.

{n}(q) “Working day” means avery day-eneept-SerurdayrSunday-or
f iday Monday shrough Friday
beginning at 12:01 a.m., except for the following officially recognized hok-
idays: New Year's day, Memorial day, Independence day, Jabor day,
Thanksgiving day, tha day after Thanksgiving and Cliristmas.

Sce. 2. K.S.A. 2001 Supp. 66-1804 is herchy amended to read as
follows: 66-1804. () Except in the cass of an emergency, an excavator
shall serve notice of Intent of excavation at least two full working days,
but not more than 18-werldng 15 calandar days before sommeneing-the

: ivity the scheduled excavation start dats, on each operatar
having underground facilitles located in the proposed area of excavation.

(b) Tha natica of intent to excanate or any subsequent updates shall
ba valid for 15 calendar days after the excasation start date and such
notics shall only describa an area in which the propossd excavation rea-
sonably can be completod within the 15 calendar days.

(¢) No parson shall make repeated requests for remarking tinlass the
request is due o circumstances not reasonably within the control of such
person.

&3 (d) The notice of intent of excavution shall cantain the name.
address and telephane number of the person filing the notice of intent.
the name of the excavator, the date the cxcavation achvity is to commence
and the type of excavation being planned. The natice shall also contain
the specific location of the eseavation if it Is to take place within the
boundaries of a city or the specific quartor sections if autside the bound-
arles of any city. ,

() The person filing the natice of intent to excavate shall whiteline
the proposed excavation sits when the description of the excavation lo-
cation cannot be described with sufficient detail to enable the operator to
ascertain the precise tract or parcel involoed.

{e}(f) The provisions of this section shall not apply to a preengineered
project or a parmitted project, except that the excavators shall be required
to give notification in accordance with this soction priar o starting such
project.

Sec. 3. K.S.A 2001 Supp. 66-1805 is hereby amended to read us
follows: 55-1805. (a) This act recognizes thawelus sl andanconmesrand
authorizes the establishment of a single notification conter for the staes
of Kansas. The notification ceniar shall provide prompt notice to each
affected member of any propesed ezcavation. Each operator who has an
underground facility shall become a member of the notification center.

M Wﬂmmwm
with-this-set- Notificatlon, as required by K.5.A. 2001 Supp. 66.1804, and
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dmendments thereto, to operators shall be given by notifying the notifi-
cation center by telephona at the toll frec number or by other commu-
nication methods approved by the notiflcation center. The content of such
notification shall be as required by K.S.A. 2001 Supp. 66-1804 and
amendmants thereto.

{e) Each operator who has an underground facility within the state
shall be afforded the opportunity to become 2 member of the notifieatian
conter on tho same terms as the original members.

(d) A suitable record shall be maintained by the notification conter
to document the recsipt of notices from excavators as required by this
act.

Sec. 4. K.S.A. 2001 Supp. 66-1806 is hereby amended to read as
follows: 65.1806. (2) Within two working days, beginning on ths first
working day after the excavator has flled natice of inteni to excavale, an
operator served with notics shallrin-advance-of the-propased-eseavation,
unless atherswise agreed between the parties, shall inform the excavator
of the tolerance zone of the underground facilities of tha operator in the
m:h of the planned excavation by maridng, Jagging or ather accepiable
method ne-teenerthen-two-workingdayr prier-to-planned-cxeavniion.

(b) If the operator has no underground facilities in the ares of 1
proposed excavation, such operator, hefore the excacation start date, shall
notify the exeavator that it has no facilities in the area of proposed ex-
cavation by telephone. facsimils, marking the area all clear or by other
tachnology that may be developed for such purposes.

&) (c) If the excavator notifies the notification center, within two
warking days after the initia] identification of the tolerance zone by the
operator, that the identifiers have been improperly remaved or altered,
the operator shall make a reasonable effort to reidentify the tolerance
zone within cne working day after the operator receives actual notice from
the notification center.

t) (d) If the operator notifies the excavator chat it has no under-
ground facilittes in the area of the planned excavation, fulls to respond or

improperly murks the tolerance zone for the facilities, the excavator ma | to the operator
proceed and shall not be liablelfor any direct or indirect damages resulting |

from contact with the operator’s facilities, except that nothing in this act -

shall be canstrued to hold any excavator harmless (rom labitityfTn those to the operator
cases of gross negligence or willful and wanton conduct. —

(¢) Al facilities installed by an operetor afier January 1, 2003, shall
be locatable.

Sec. 5. K.SA. 2001 Supp. 66.1807 ix hereby amended to read as
follows: 66-1507. (a) In the case of an emergency which involves danger
to lifs, health or property or which requires immedtate corroction in order
to continue the operation of an industrisl plant ar to assure the continuiry
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of public utility service, excavation, majntenanca or repairs may be made
without using explosives, if notice and advice thereof, whether in writing
or otherwise are given to the operator or natification center as soon as
reasonably possible.

(b) Ifan aperatar receives  request to locats s facilities for an emar-
gonoy condition, such operator shall maks a reasonable effort to identify
the location of its facility within two hours of receiving notifiation or
before excavation is schaduled to begin, whichever is later,

(c) Any person providing a misrepresentation of an omergency ex-
cavation may b subfact to the penalties sct out in K.S.A. 2001 Supp. 66-
1812, end amendments thareto.

Sec. 6. K.5.A. 2001 Supp. 66-1809 is herehy amended to read as
fallows: 86-1809. (a) Upon receiving information as provided in K.5.A.
2001 Supp. 68-1806, and amendments thereto, in excavator shall exercise
such reasonable care as may be necessary for the protection of any un-
derground acility in and near the construction area when working in close
proximity to any such underground facility.

(b) An excavator using a trenchless excavation technique shall meet
minimum operating guidslines as prescribed in rules and regulations de-
;r;vdopsd and adopled by the slate corporation commission in support of

is act.

Sec. 7. K.S.A. 2001 Supp. 66-1810 is herehy amended to read as
follows: 66-1810, When any contact with or damage to any underground
facility occurs, the operator shall b informed immediately by the exca-
vatar. Upon racsiving such notice, the operatar immediately shall dis-
patch personnel to the location to provide necessary temporary or per-
manent repair of tha damage. I{ the protective covering of an electrical
line is penetrated or dangerous gases or fluids ars escaping from a broken
line, the excavator immediately shall infarm emergency persannel of the
municipality in which such electrical short or broken line is located and
take any other action as may be reasonably neceswary ta protect persons
and propenty and Lo minimiza hazards unsil arrival of the operator’s per-
sonnel or emergsncy first responders.

Sec. 8 K.S.A. 2001 Supp. 66-1811 is hersby amended to read as
follows: 66-1511. (a) In a civil action in a court of this state when it is
shown by competent evidence that personal injury, death or other dam-
ug : fities; occurred as a result

of 4 violation of this ;:t, there chall be a rabuttable presumption of neg-
ligence on the part of the violator.

. = G = RE Retd :

., ——— —

#ficationcenter.
~tc= (Tn no event shall the excavator be responsible for any damage to
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underground facilities if such damage was caused by the failure of the
operator to correctly and properly mark the location of the tolerance zane

of the facility.
-ﬁ*iﬁﬁﬁﬁmummmm‘rmm tho provisions
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(1) K.S.A 60-258, and amendments therstosor - .
(2) the national electrical safety cods, which would otherwise be
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Sec. 9. K.S.A. 2001 Supp. G6-1
follows: 66-1812. Any persan to whom this act applies, who violates any
of the provisions contsined in this act, shall be subject to civil penalties
mdinjunnﬁwnﬂefsntoutlnﬂ.&&ﬁ-l,ﬂl,:ndmeuﬁnmﬁ
theretn, and any remadles esicblished in rulss and regulations promul-
gated by the state carporation commission in support of this act.

Sec. 10. K.S.A. 2001 Supp. 66-1802, 66-1804, 86-1805, 66-1806, 66-
1207, 66-1809, 66-1810, 66-1811 and 66-1812 are hereby repealed.

Sec. 11, ‘This act shall taks effect and be in force from and after its
publication in the statute book, ~ - -~

818 1 hercby amended to read a3



STATEMENT IN SUPPORT OF
SENATE BILL NO. 547

The Rural Kansas Self-Help Gas Act

My name is David Pierce. I am a Professor of Law at Washburn University School
of Law where I teach courses in Oil and Gas Law and Energy Law. I am appearing here
today, in my personal capacity, at the request of the Southwest Kansas Irrigation Association.

The goal of Senate Bill No. 547 is to eliminate obsolete regulatory impediments to
providing rural Kansas homes, farms, and businesses with natural gas service. There has
never been a natural gas equivalent to the Rural Electrification Act which brought electric
service to over 99% of rural homes in America. As the title of this Bill indicates, the Rural
Kansas Self-Help Gas Act is designed to allow Kansans living in rural areas to help
themselves by constructing the pipeline infrastructure, at their own risk and expense,
required to access secure gas supplies.

Although Kansas has an extensive intrastate and interstate pipeline network, and
abundant gas supplies, many areas outside city limits lack the distribution network required
to move gas to where it can be used. In some Western Kansas areas the traditional
distribution network has been through gathering systems used to move gas from oil and gas
wells to intrastate and interstate pipelines. Many of these gathering systems are no longer

suitable as distribution systems and many rural Kansans are finding themselves without gas
service for the first time.

There are two regulatory impediments rural Kansans face when they try and engage
in self-help efforts. First, there is the risk that they, or those who assist them in obtaining or
moving gas, will be deemed a “public utility.” The definition of “public utility” under
Kansas law is quite broad and the Kansas Legislature, on numerous occasions, has taken
action to expressly exempt defined activities from its reach. For example, in 1997 the
Kansas Legislature expressly exempted “gas gathering systems” from the definitions of
“public utility” and “common carrier.” K.S.A. § 66-105a (Supp. 2001). The proponents of
Senate Bill No. 547 ask that you do the same for rural gas users.

Senate Utilities Committee
February 20, 2002
Attachment 8-1



The second regulatory impediment is the existence of “certificated areas” which are
granted to public utilities when they obtain a “certificate” from the Kansas Corporation
Commission to conduct business in an area. The purpose of the protected certificated area
is to allow the utility to make the investment in infrastructure necessary to fully serve the
area without competition from “cherry-pickers” seeking to serve the most desirable high-
volume, low-cost customers. In the rural Kansas setting the existence of large certificated
areas can actually retard infrastructure development by preventing individuals from pursuing
self-help efforts. One utility in Seward County has over 200 sections of land in its
certificated area but only a small portion of the area is actually served by distribution
systems. Under this regulatory system the utility becomes the cherry-picker; seeking to
extend service only to the high-volume, low-cost customers while having no real economic
interest in developing a distribution network to serve the typical rural Kansas homestead.

Senate Bill No. 547 would change this situation by allowing the rural gas user, either
individually or in combination as a Nonprofit Public Utility, to construct the necessary
distribution networks to serve their personal gas needs without becoming a public utility and
without having to fight for access to gas supplies because of a utility’s certificated area. This
Bill will empower those without adequate gas service to take the action necessary to help
themselves. In the process gas distribution infrastructure that has not been pursued during
the past 70 years--by those controlling the certificated areas--can be pursued by Kansans who
have a direct interest in obtaining gas service for their homes, farms, and businesses. Senate
Bill 547 ereates the incentive to construct gas distribution infrastructure in previously
neglected areas which will provide new economic development opportunities for all
involved.

The proponents of this Bill are not asking for a hand-out. They are merely asking that
barriers created by a 1911 statute designed to protect densely populated service areas be
removed so they can efficiently pursue real natural gas service for themselves and rural
Kansas. Thank you for the opportunity to state my views on this important matter.

AC (Sia

avid E. Pierce




MEMORANDUM OF LAW

TO: Southwest Kansas Irrigation Association
922 W. Oklahoma
Ulysses, Kansas 67880

FROM: David E. Pierce

SUBJECT: Existing Constraints on Self-Help Efforts to Obtain Gas Service in Rural
Kansas

DATE: 21 January 2002

L SUMMARY OF PROBLEM AND SUGGESTED SOLUTION

There has been no natural gas equivalent to “rural electrification.”’ As aresult, vast areas of
rural Kansas are without the pipeline distribution systems necessary to bring natural gas to their
homes, farms, and other rural businesses. Although there is an extensive intrastate and interstate
pipeline network throughout Kansas, and an abundant supply of natural gas, there is often no entity
willing to invest the capital to extend service from these gas transportation facilities to potential
natural gas users.

Even when a potential gas user is willing to engage in self-help by spending the money to build
the necessary pipeline to connect their property to the existing pipeline network, their efforts are often
thwarted by protected “certificated areas.” The certificated area, in the rural Kansas setting, permits
a public utility, often with no investment other than a meter,” to position itself between the rural gas
user and the pipeline network they are trying to access. The toll that must be paid to this public utility

'"The Rural Electrification Act of 1936 created the Rural Electrification Administration
(REA) to bring electricity to rural America. As a result, 99% of rural homes have electric service.

*The meter operator, at some point in time, may have also paid a sum of money to acquire
the tap that connects the meter into the pipeline. In most instances these investments will have
been recovered many times over for any existing meter facilities.
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with the meter is often over 50¢ per thousand cubic feet of gas.” The certificated area is the legal
device that turns a simple gas meter into a cash register for its owner. In return, the only “service”
provided by the meter operator is access to what would otherwise be an “open access” pipeline. The
meter operator does not construct or operate any gas distribution lines; all risk and expense
associated with providing the distribution system connecting the rural gas user’s property to the
meter is placed on the gas user. No meaningful service is offered. The certificated area, as applied
in the rural gas context, is a gross perversion of public utility concepts.

There is a simple legislative solution to this problem which provides rural gas users with the
opportunity to help themselves once regulatory barriers and uncertainties are removed. This can be
accomplished by providing that any rural gas user who constructs its own pipeline connection to a
gas pipeline network will not be considered a public utility; nor will they be subject to any restrictions
associated with a public utility’s certificated service area. The solution would not unduly interfere
with any existing distribution system investments because the “rural gas user” would be defined to
include: (1) only those persons located outside a city’s corporate boundary; and (2) not presently
recelving gas from a public utility that has constructed, owns, and operates an existing gas service
line from its distribution system to the point of service physically located on the property being
served. Where two or more persons combine pursuant to K.S.A. § 66-104¢ (Supp. 2000) to operate
as a nonprofit public utility (NPU), they should be able to enjoy the same exemption from another
public utility’s certificated service area whenever they meet the same qualifying conditions: the person
participating in the NPU is a “rural gas user” as defined above.

IL. STATEMENT OF FACTS

Today if a rural Kansas resident desires natural gas service, it is truly a self-help process to
identify the potential gas pipeline sources for gas and then arrange for construction of all the
necessary facilities, at the resident’s sole risk and expense, to access the gas sources. To illustrate
the problem, representatives of the Southwest Kansas [rrigation Association provided the attached
“Example #1" to illustrate the situation. Picture #1 shows a gas pipeline, classified as a “gas
gathering system,” which was constructed to collect gas from area gas wells and transport it to a
larger network of transportation pipelines. This particular pipeline is owned by Duke Energy Field

*This is not to purchase any gas; it is merely to allow the gas the rural gas customer has
already purchased to flow through the meter. Depending upon the current price of gas, this could
be up to 25% or more of the total cost of gas flowing through the meter.
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Services. Picture #2 shows a rural gas user that is located next to the Duke pipeline. However, the
rural gas user is prevented from dealing with Duke pipeline because a public utility, in this case
Peoples Natural Gas, has been granted the right to “serve™ a huge geographic area encompassing over
200 sections of land in Seward County. Because Peoples holds this “certificated area” it is able to
prevent the farmer from purchasing its own meter and pipeline tap to obtain transportation services
from the Duke pipeline, or any other gas pipeline that may be close to his land, to provide his
irrigation gas needs. The farmer must pay for all connection costs and fittings.* Under the authority
to “serve” the farmer, Peoples is able to charge $22.50 per month as a “facility charge” plus a
“delivery charge” of 52¢ for every thousand cubic feet (Mcf)’ of gas delivered through the meter.

The “service” Peoples is providing in this situation is clearly defined, by Peoples, in a series
of “Dear Valued Customer” letters which state, in part:

As a natural gas customer served from a gas gathering system, you are receiving
service from Peoples Natural Gas.® Peoples obtained the right to serve you from the
gathering system or the pipeline company that owns the facilities that run near or
across your property.” The facilities used by Peoples to deliver your gas
requirements are not owned, controlled, managed or operated by Peoples; the lines
are totally controlled by the owner of the gathering system.®

*Picture #3 in the Example shows that even though these homeowners are within the
Peoples “service™ area, they must build their own pipelines and related service connections to
access the gas supply. Peoples, in this particular instance, does not have any sort of pipeline
distribution system you would normally associate with a protected certificated service area.

*Although the “Delivery Charge” is stated in the applicable tariff as “$0.05200 per Therm
Delivered,” the standard transportation measurement for gas is by dekatherm. One dekatherm
consists of one million British thermal units (MMBtus) which equates to the more common
volumetric expression of one thousand cubic feet (Mcf) where each cubic foot of gashasa
heating value of 1000 Btus. Therefore, the tariff expression of $0.05200 per Therm is equal to
52¢ per Mcf of gas. '

*In this case, that service is reading a meter.
"This is the “certificated area” Peoples was granted.

*This statement reflects that Peoples has nothing to do with the physical transportation or
management of the gas supply. Its only investment is in a meter accessing a pipeline.

3

3-5



When problems develop concerning the delivery of gas, Peoples has no responsibility to try and solve
the problem. Their sole responsibility is to read their meter and send a bill for their metering
“services.” They own no gas, no pipeline, and no facilities other than the meter.® When problems
develop, the rural gas user is left, again, to their own devices to try and solve the problem-—at their
sole risk and expense.

In many instances following these “Dear Valued Customer” letters the ability to obtain gas
through the Peoples meter ceased. That is why Peoples sent the letters: to make it perfectly clear that
Peoples had no obligation to provide the impacted farmers with any help regarding their gas needs.
The farmer was on their own. However, if the farmer was able to build new pipelines to new gas
supplies, Peoples, as the grantee of the “certificated area,” would be there to make sure it could get
between the farmer and its new gas supply with Peoples’ meter “service.” Responding to the inability
to continue obtaining gas in these situations, many farmers resorted to self-help by forming or joining
a nonprofit public utility (NPU) provided for in Kansas Statutes Annotated (K.S.A.) § 66-104c."

’In some instances the public utility may not even own the meter and the connecting
facilities.

"’Kan. Stat. Ann. § 66-104c (Supp. 2000). This statute provides, as follows:

(a) Except as otherwise provided in subsection (b), no nonprofit public
utility shall be subject to the jurisdiction, regulation, supervision and control of the
- state corporation commission if the utility meets the following conditions:

(D) Every customer, shareholder, household or meter owner is an
owner of the utility and has an equal vote on matters concerning the
utility;

(2) the utility employs no full-time employees; and

(3)  the utility has not more than 100 customers, provided that customer
additions resulting from sales or transfers of real property or rights
in tenancy shall not be counted for purposes of determining the
maximum number of customers.

(b) The state corporation commission shall retain jurisdiction and control
over the service territory of a utility described in subsection (a) and over all
matters concerning natural gas pipeline safety.



However, it is not clear whether the formation of such a NPU will avoid having a for-profit public
utility, such as Peoples, try to insert itself between the NPU and any available gas pipeline system
within a “certificated area.” In this regard K.S.A. § 66-104c(b) makes the NPU subject to Kansas
Corporation Commission (KCC) “jurisdiction and control over the service territory” the NPU can
serve. The risk is that once the farmer engaged in their self-help efforts, and formed or connected
to a NPU to provide it alternative service, the public utility holding a certificate encompassing the
farmer’s land (such as Peoples) would protest the NPU’s proposed service. This is also highlighted
in the Peoples “Dear Valued Customer” letter where it states: “It is not our intention to abandon

service to any of our customers.” Although Peoples denies any responsibility for providing,
obtaining, or maintaining gas or gas transportation services, it is nevertheless indicating, in no
uncertain terms, it remains willing to operate a meter and collect a $22.50 per month fee plus 52¢ for
every Mcf of gas that flows through the meter--in the event the farmer is resourceful enough'! to
solve his own gas supply and transportation problems.

III. THE APPLICABLE LAW
A. The Certificate and the “Certificated Area”

Public utility regulation is unique because it controls all aspects of the regulated entity’s
business. Someone desiring to engage in pubic utility activities must first obtain permission from the
KCC in the form of a “certificate . . . that public convenience will be promoted” by their entry into
the business.” When a certificate is granted the public utility must provide the level of service
specified in the certificate. In return for undertaking to provide the service, the certificate typically
sets out a stated certificated area in which the certificate holder will have the exclusive right to
provide certificated services."® The theory is that by granting exclusive service rights in an area the

""To include building alternative pipeline connections or, as suggested in one of Peoples’
“Dear Valued Customer” letters, having the farmer “install a compressor at their [the farmer’s]
expense to maintain their supply pressure.”

“Kan. Stat. Ann. § 66-131 (1992).

“The source of the certificated area authority is K.S.A. § 66-131. For example, in United
Cities Gas Co. v. Brock Exploration Co., 995 F. Supp. 1284 (D. Kan. 1998), the court observed:

A “certificated area’ is a region in which the Kansas Corporation Commission . . .
has granted a common carrier or public utility the authority to transact business
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utility will invest in the capital improvements necessary to provide service to its customers.

However, if the utility is not in fact required to provide a service, but they have the exclusive
and protected right to serve, a service deficiency can arise. The existence of the certificated area will
deter other potential service providers from entering the market. It will even deter the party needing
the service from engaging in self-help efforts. The public utility will protect its certificated area from
any new entrants that threaten its existing monopoly on the limited service it currently provides, or
which seek to engage in what the utility views as the more lucrative ventures related to services it
does not currently provide. The risk of the utility claiming someone is infringing on their certificated
territory is amajor deterrent to creative, competitive, self-help solutions to getting gas from the wells
and pipelines of Kansas into rural homes, farms, and businesses.

As an example of the risk associated with self-help activities within an existing certificated
area, consider the case of United Cities Gas Companyv. Brock Exploration Company' where Brock,
an oil and gas operator, was held to have infringed on the exclusive certificated area granted by the
KCC to United Cities, a local gas distribution company. Brock had arranged to sell gas to an
industrial customer that was within United Cities’ service area. The KCC found that Brock’s
activities made it a “public utility” and since it had not obtained a certificate to engage in utility
services, its gas sales were illegal.”” United Cities then sued Brock to recover damages under K.S.A.
§ 66-176 for engaging in illegal public utility activities.'® Although K.S.A. § 66-176 was probably

falling within the Commission’s regulatory jurisdiction. . . . The KCC confers this
authority by issuing a certificate of convenience and necessity. See K.S.A. 66-131.

United Cities, 995 F. Supp. at 1289.
14995 F. Supp. 1284 (D. Kan. 1998).
“As a violation of K.S.A. § 66-131 which establishes the certificate requirement.

"*United Cities, 995 F. Supp. at 1289. K.S.A. § 66-176, in its present form, states:

Any public utility or common carrier which violates any of the provisions
of law for the regulation of public utilities or common carriers shall forfeit, for
every offense, to the person, company or corporation aggrieved thereby, the actual
damages sustained by the party aggrieved together with the costs of suit and
reasonable attorney fees, to be fixed by the court. If an appeal is taken from the
judgment or any part thereof, it shall be the duty of the appellate court to include
in the judgment additional reasonable attorney fees for services in the appellate
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conceived as a statute to allow the public to sue a “public utility” for wrong-doing, the United Cities
case tums it into a weapon that can be used by the public utility against anyone that might be
classified as a “public utility” or “common carrier.” This means that if a farmer’s self-help activities
are subsequently classified as those of a “public utility,” the complaining utility having the certificated
area where the farmer lives can pursue the matter with the KCC, sue the farmer for damages, and then
obligate the farmer to pay the utility’s attorney fees.  This magnifies the practical impact of an
existing certificated area by providing it with an even wider reach because gas users, and gas
marketers and other industry participants otherwise willing to assist the gas user, will be reluctant to
run the risk of being classified a “public utility” and incur the associated litigation risks. This risk is
further magnified because it is difficult to identify the line between the “public utility” and “private

kbl

use.
B. “Public Utility” or “Private Use”

The broad definitions of “public utility” and “common carrier” in Kansas utility law
create uncertainty when attempting to define exempt private gas service activities from those subject
to KCC jurisdiction. K.S.A. § 66-104 defines the term “public utility” to include any person or entity:

[T]hat . .. own, control, operate or manage, except for private use, any equipment,
plant or generating machinery . . . for the conveyance of . . . gas through pipelines in
or through any part of the state, except pipelines less than 15 miles in length and not
operated in connection with or for the general commercial supply of gas . . ., and all
companies for the production, transmission, delivery or furnishing of heat, light, water
or power."”

K.S.A. § 66-105 defines “common carrier” to include “all . . | pipe-line companies, and all persons
and associations of persons . . . operating such agencies for public use in the conveyance of . . .
property within this state.”'® Because these definitions do not provide a bright-line division between
the regulated public utility and unregulated private use, they retard the development of innovative

court or courts.

Kan. Stat. Ann. § 66-176 (Supp. 2000).
"Kan. Stat. Ann. § 66-104 (Supp. 2000).

*Kan. Stat. Ann. § 66-105 (1992).



solutions to gas supply problems. If you are deemed a “public utility,” the party engaging in the
activity, the facilities used, and the activity itself will all be subject to KCC regulation. However, if
deemed a “private use” the KCC in most instances will have no direct authority over the matter. It
is an all-or-nothing proposition: either you are a public utility'® or you are not.

K.S.A. § 66-104 defines two potential categories of “private use.” They include:

1: Those who own, control, operate or manage equipment, plant, or machinery for the
conveyance of gas through pipelines for private use.

I\.)

Those who own, control, operate or manage equipment, plant, or machinery for the
conveyance of gas through pipelines for private use, or public use, when the pipeline
is less than 15 miles in length and not operated for the “general commercial supply of
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gas. ...

The “common carrier” definition is broader than the public utility statutes and could encompass a
pipeline that is less than 15 miles in length so long as it is used “for public use in the conveyance of
... property within this state.”* Therefore, the determinative question in most cases will be whether
the activity can be classified as a “private use” as opposed to a “public use.”

The Kansas Supreme Court, in Water District No. 1 of Johnson County v. Mission Hills
Country Club,*' had an opportunity to discuss the scope of K.S.A. § 66-104. Mission Hills was
attempting to transport water from outside of Water District No. 1 instead of purchasing water from
the District. After the court concluded the District had the exclusive right to provide water services
to the Mission Hills property, Mission Hills argued K.S.A. § 66-104 supported its contention that
“‘the accepted rule in Kansas is that utility customers are not normally precluded from obtaining their

The “common carrier” basis for KCC authority shares similar definition problems: what
1s “public use” as distinguished from “private use?” Kan. Stat. Ann. § 66-105 (1992) (“pipe-line
companies . . . operating such agencies for public use in the conveyance of . . . property . .. .”).
The answer to this question has a similar all-or-nothing impact.

©K an. Stat. Ann. § 66-105 (1992).

?1960 P.2d 239 (Kan. 1998).
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own supply of heat, light or water for private use.”™ Rejecting this argument, the court stated:

K.5.A. 66-104 does not support the Club’s position because the private use exception
applies to the first part of the statute (telephone, telegraph, conveyance of oil and
gas), but not the second part (heat, light, water, and power) . . . .2

This raises the issue of whether activities encompassed by the first part of the statute, relating to
“conveyance of . . . gas through pipelines,” would be excluded from the second part relating to the
arguably broader categories of “companies for the production, transmission, delivery or furnishing
of heat, light, water or power.” Since gas can be used for “heat” and “power”* does the second
category subsume the first? The most reasonable interpretation would be that the more specific
language in the first part of the statute should override the general language in the second part. The

court in the Water Disirict case did not have to address this issue because the service at issue was
“water.”

The two major cases addressing “private use” are State v. Sinclair Pipe Line Co.? and State
v. City of Coffeyville*® In Sinclair the court held that an oil pipeline which was used by its owner
solely to transport its own oil to a refinery was not a “public utility” or “common carrier” because
there was not a “holding out to the public generally.”” The owner of the pipeline was buying crude
oil in the field, for its own account, and then transporting it to a refinery. Because it did not offer
transportation services to any of the producers, it fell within the “private use” exception. In
Cojfeyville the court held that a producer piping gas to the city, and selling it to the city for its own
consumption, did not make the seller a public utility or common carrier. The court stated:

It 1s a producer of natural gas having one customer only, the City of Coffeyville. It

**Water District No. 1 of Johnson County v. Mission Hills Country Club, 960 P.2d 239,
244 (Kan. 1998).

21d. at 245.

*In 1911, when K.S.A. § 66-104 was enacted, gas may still have been recognized as a
source of “light.”

304 P.2d 930 (Kan. 1956).
%28 P.2d 1032 (Kan. 1934).
*’State v. Sinclair Pipe Line Co., 304 P.2d 930, 941 (Kan. 1956).
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1s not engaged in general commercial distribution of natural gas, and it does not have
a pipe line long enough to bring it within the statutory definition of a public utility.*®

This case may be of limited authority because the issue was whether the city could authorize entering
into a contract to purchase gas by resolution instead of by ordinance. The resolution vs. ordinance
issue depended upon whether the contract was with a “public utility;” there was no impacted
competitor or consumer asserting jurisdiction.?

Subsequent cases have also tended to limit the scope of the Sinclair decision. For example,
in Cities Service Gas Company v. State Corporation Commission™® the court redefined its holding
in Sinclair stating: “We. held that the state statutes regulating common carriers do not apply to
pipelines being used solely in interstate commerce.”! The court in Cities affirmed a KCC order
finding that Cities Service became a public utility under K.S.A. § 66-104 when it entered into “direct
sales” with gas buyers that would be consuming the gas.*> The court also introduced a broader
“public interest” basis for regulation that focuses on the nature of the activity and the need for
regulation to protect the public.** In Ciries it was the gas consumer asking for regulation to protect
them from the seller’s dictated terms of service. If the “public interest” is not promoted by
regulation, and the activity otherwise qualifies as a “private use,” a different result could be obtained
under the Cities analysis. The problem, however, is predicting what the KCC, and the courts, will
identify as a “public interest.”

*State v. City of Coffeyville, 28 P.2d 1032, 1033 (Kan. 1934).

*The court in Water District No. 1 of Johnson County v. Mission Hills Country Club, 960
P.2d 239 (Kan. 1998), purported to limit the scope of the Coffeyville analysis noting: “Coffeyville
did not involve a challenge from a public utility that claimed exclusive rights to serve the city.”

960 P.2d at 245.
567 P.2d 1343 (Kan. 1977).

Y Cities Service Gas Co. v. State Corp. Comm’n, 567 P.2d 1343, 1352 (Kan. 1977).
Although this statement is not in accord with the facts of what the court actually did in Sinclair, it
1s indicative of the court’s desire to limit its Sinclair “private use” rationale.

*Cities, 567 P.2d at 1353,
*Cities, 567 P.2d at 1352.
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In MAPCO Intrastate Pipeline Company v. Kansas Corporation Commission™ the court held
MAPCO was a “public utility,” as well as a “common carrier,” even though it did not own any of the
pipelines used to conduct the intrastate transportation of natural gas liquids and refined petroleum
products. The court found:

Mapco is a corporation created by its parent to track intrastate movements and to
meet tariff requirements for instrastate shipping. It leases pipeline capacity from Mid-
America and has no physical assets or employees of its own. As an intrastate carrier,
Mapco is regulated by the KCC.**

The court concluded MAPCO was a public utility because of its “conveyance of oil and gas through
pipelines in or through any part of the state . . . .”** The MAPCO case is significant because it
suggests entities that facilitate transactions can be a “public utility” even though they do not own the
assets used to execute the transaction.

The conclusion that can be drawn from these cases is that it is very difficult to predict in
advance whether engaging in a particular gas service activity will make one or more of the
participants a “public utility.” This has a chilling effect on the gas user’s ability to engage in self-help
activities. Although the user’s risk may be minimal or acceptable in many situations, the risk to the
transporters, marketers, and suppliers may be such that they are unwilling to assist the gas user in
their self-help efforts. Their concern is that a certificate holder in the area will claim the party
assisting the gas user is a “public utility” infringing on certificated territory. Although they may have
valid defenses against the claim, the cost of making their case before the KCC, and the courts, will
often cause them to avoid getting involved. Broad, indefinite definitions, combined with expansive
certificated areas and an administrative process designed to protect the status quo, ensure innovation
to expand real service in rural Kansas is rarely pursued.

704 P.2d 989 (Kan. App. 1985).

»MAPCO Intrastate Pipeline Co. v. Kansas Corp. Comm’n, 704 P.2d 989, 992 (Kan.
App. 1985).

*MAPCO, 704 P.2d at 993.
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IV.  WAYS TO ELIMINATE UNCERTAINTIES AND ADDRESS THE RURAL GAS
SERVICE PROBLEM

A. Administrative, Judicial, or Legislative Solution?

Inmy opinion the only comprehensive way to adequately address the existing constraints on
self-help efforts to obtain gas services in rural Kansas is through legislation. Addressing the issues
on a case-by-case basis by challenging existing rates, terms of service, and certificated areas would
simply be too costly and time consuming. It would also result in at most piecemeal remedies for a
state-wide problem. The issues implicate public interests which are best addressed by the Kansas
Legislature—the same body that defined the “public utility” in 1911 and, in the same year, created the
certificate requirement that has given rise to the certificated area concept. The Legislature can
address these issues by creating self-help options that encourage competition to provide gas services
to rural Kansans who, to date, have not been actively pursued by those holding the exclusive right
to “serve.”

B. A Possible Legislative Solution

From our discussions, it appears there are two separate self-help situations you would like to
address. The first is where there is a single gas user requiring service; the second is where two or
more individuals are seeking service as a nonprofit public utility (NPU).

1. Define “Rural Gas User”

The first step in defining the scope of proposed legislation would be to define the “rural gas
user.” This definition would account for two major limiting factors: (1) exclusion of areas within the
corporate limits of a city; and (2) exclusion of individuals that are already being served by a public
utility that has made the investment in distribution lines to connect the customer to its system. The
first limiting factor accounts for the “rural” nature of the gas user. If the gas user is within the
corporate jurisdiction of a city the compact nature of the service area is such that they do not confront
the sort of problems the typical rural customer encounters. The second limiting factor accounts for
existing public utilities that have actually invested their capital in infrastructure to directly serve a
rural gas user. It is my understanding your goal is to provide service opportunities and options to gas
users where the public utility has not spent the money to connect them to their distribution system.
The goal would be to include two groups: (1) all persons who currently lack pipeline in the ground
to their property; and (2) all persons who have pipeline in the ground to their property but the cost
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of the pipeline was paid for by the gas user not the public utility.
The definition of “rural gas user” could provide:

Rural Gas User. Any person desiring to use gas on property they own, lease, or
operate that 1s located outside ciry limits and not presently receiving gas service from
an existing gas service utility.

Person. An individual, association, or legal entity.

Gas. Natural gas as the term is commonly understood in the natural gas industry to
include the meanings ascribed to the terms “gas” and “natural gas” in Chapter 66 of
the Kansas Statutes Annotated.

City Limits. The area within the defined corporate limits of an incorporated city.

Existing Gas Service Utility. A public wrility that presently owns, operates,
maintains, and is responsible for an existing gas service line that the public utility, or
its predecessor in interest, constructed from its distribution system to the point of
service physically located on the property being served. In no event will it include a
public utility that merely owns, operates, maintains, or is responsible for a meter or
meter station and incidental connections.

Public Utility. A public utility or common carrier as defined in Chapter 66 of the
Kansas Statutes Annotated.

2. Operative Exemption Language

The two basic goals of the proposed legislation would be to eliminate: (1) the obligation to
obtain a certificate to provide self-help service to a rural gas user; and (2) the certificated area as a

limitation on obtaining or providing service to a rural gas user. The operative language could
provide:

Any rural gas user who constructs its own pipeline connection to a gas supply
system, and any gas provider assisting the rural gas user, shall not be considered a
public utility. Ifthe rural gas service is provided within an area where a public utility
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holds a cerrificate, the existence of such public utility and its certificate will not in
any way limit the rural gas user, or their gas provider, in establishing and maintaining
the rural gas service provided for by this act.

Gas Supply System. Any well, pipeline, plant tailgate, meter, or other facility which
is a source of gas or which is associated with the transportation, treatment,
processing, or delivery of gas.

Gas Provider. Any person that provides gas, gas transportation, gas supply
management, or other gas services, and any related facilities, associated with
delivering gas to a rural gas user.

Certificate. Authority .granted to a public utility to transact business pursuant to
Chapter 66 of the Kansas Statutes Annotated, to include any certificated area,
territory, or exclusive service rights.

Rural Gas Service. All activities necessary or convenient to procure, manage,
transport, and deliver gas to a rural gas user.

When there are two or more rural gas users who find it advantageous to combine to obtain rural gas

service, the operative language to allow them to operate as a nonprofit public utility would be as
follows:

When two or more rural gas users combine pursuant to K.S.A. § 66-104c to operate
as a nonprofit public utility (NPU), if the rural gas service is provided within an area
where a public utility holds a certificate, the existence of such public utility and its
certificate will not in any way limit the rural gas users, the NPU, or their gas
provider, in establishing and maintaining the rural gas service provided for by this act.

3. Safety Regulation

During our discussions you indicated we should include a clause expressly addressing
compliance with applicable pipeline safety laws. I offer the following language:

All facilities provided for in this act will comply with all applicable pipeline safety laws.

14
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4, Immediate Effective Date

Under the circumstances an immediate effective date would seem appropriate instead of
having the law take effect on 1 July 2002.

5. The Combined Proposed Language

The combined language of the proposed law would read as follows:

15



RURAL KANSAS SELF-HELP GAS ACT

Section 1. Exemption of Rural Gas User from Public Utility Restrietions. Any rural gas
user who constructs its own pipeline connection to a gas supply system, and any gas provider
assisting the rural gas user, shall not be considered a public utility. If the rural gas service is
provided within an arca where a public ytility holds a certificate, the existence of such public utility
and its certificate will not in any way limit the rural gas user, or their gas provider, in establishing
and maintaining the rural gas service provided for by this act.

Section 2. Exemption of NPU Serving Rural Gas Users from Public Utility Restrictions.
When two or more rural gas users combine pursuant to K.5.A. § 66-104c to operate as a nonprofit
public utility (NPU), if the rural gas service is provided within an area where a public utility holds
a certificate, the existence of such public utility and its certificate will not in any way liouit the rural
gas users, the NPU, or their gas provider, in establishing and maintaining the rural gas service
provided for by this act.

Section 3. Definitions. The following terms will have the indicated meaning:

Certificate. Authority granted to a public utility to transact business pursuant to Chapter 66 of the
Kansas Statutes Annotated, to include any certificated ares, territory, or exclysive service rights.

City Limits. The area within the defined corporate limits of an incorporated city.

Existing Gas Service Utility. A public utility that presently owns, operates, maintains, and is

responsible for an existing gas service line that the public utility, or its predecessor in interest,

constructed from its distribution system to the point of service physically located on the property
being served and which is currently being used to provide the property with firm gas service. In no®
event will it include a public utility that merely owns, operates, maintains, or is responsible for a

meter or meter station and incidental pipelbine connections.

Firm Gas Service. The level of gas service which obligates the public utility to provide their
customer with an unlinited supply of gas, available at all times, and delivered to the customer’s
property without interruption for any reason other than force majeure.

Gas. Natural gas as the term is commonly understood in the natural gas indusity to include the
meanings ascribed to the tetins “gas” and “patural gas” in Chapter 66 of the Kansas Statutes
Anpotated.

Gas Provider. ‘Apy person that provides gas, gas transportation, gas supply management, or other
gas services, and any related facilities, associated with delivering gas to a rural gas user.

Gas Supply System. Any well, pipeline, plant tﬁlgate, meter, or other facility which is a source of
gas or which i8 associated with the transportation, treatment, processing, or delivery of gas.

Person. An individual, association, or legal entity.
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Public Utility. A public utility or common carrier as defined in Chapter 66 of the Kansas Statutes
Annotated.

Rural Gas Service. All activities necessary or convenient to procure, manage, transport, and deliver
gas to a rural gas user.

Rural Gas User. Any person desiring 10 use gas on property they own, lease, or operate that is
located outside city limits and not presently receiving gas service from an existing gas service utility.

Section 4. Safety. All facilities provided for in this act will comply with all applicable
pipeline safety laws.

Sectiom 5. Short Title. This act shall be known as the Rural Kansas Self-Help Gas Act.

Section 6. Effective Date. This act will take effect immediately when passed and signed into
law.

g-19



Example #1

Irrigation Motors
Residential Users
Utility Meter

Picture Area
Gathering Company Lines

Consumer Lines

Gathering Company Booster Station

Utilities Certificated Area
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. . e
Picture #1

The bottom picture of these two was taken as you turn into the booster station. The
top picture was taken at the road crossing just across the road from the booster
station. We put these two pictures together to show how we know who owns the
natural gas pipeline serving these customers.

$-2



Picture #2

This picture shows an example of a lucky consumer. The consumer’s irrigation
motor just happens to set next to a natural gas gathering line owned by Duke
Energy Field Services. The only thing the utility owns in this case is the meter and
small pipefittings to connect the meter to the gathering line. Please note the
consumer must pay the Utility for the meter and all fittings to get gas. Even though
the utility has very little expense in equipment here they continue to charge the
consumer as if they have a complete distribution system in place.



Picture #3

The two pictures shown in this example are two residential consumers tied to the
same tap. In the top picture you can see the yellow road crossing sign indicating
that the gathering company owns the natural gas pipeline. The consumer in the top
picture had to lay roughly 660 feet of pipe to get the gas from the meter to their
house. The consumer in the bottom picture had to lay roughly 1’320 feet of pipe to
get the gas from their meter to their house. Note the extra equipment at the meter
location. This equipment has been installed to keep the gas from freezing off at the
expense of the consumer. The utility continues to charge both of these customers
as if they have a distribution system in place to serve them. In all reality the
consumers have paid for the distribution system and are being taken advantage of

by the utility.
g-23



Picture #4

This example only shows the meter because it is so far to the irrigation motor in which it serves.
From the meter to the irrigation motor it is roughly one half mile. That is roughly 2’640 feet of pipe
installed and paid for by the customer. This customer was not as lucky as the customer in picture #2.
The customer in this picture is still paying the utility as if they had a distribution system in place.
Customer service in rural Kansas does not mean the same as customer service in Wichita Kansas.



Mr. Chairman

My name is Rex Brown, from Sublette,KS. Thank you for allowing me to give this
testimony here today.

I'm the Manager of a family irrigated farm that raises corn, wheat, milo and alfalfa. I'm
here today to ask you to support Senate Bill 547.

We are an irrigated farm and have used natural gas as a fuel for our nrrigation pumps for
40 years or more. Almost all of our gas has been out of wellheads. Because of the
declining pressure in the gas wells it has become extremely difficult to operate our
irrigation motors. The local natural gas producers have said there is nothing they can do
for us. Helmrich & Payne, Inc. is one of the companies I buy gas from. They sent a letter
to us in 2001 that said they were going to stop selling irrigation gas in the near future and
that we were going to have to find another source of fuel.

I have just received another notice that they were going to disconnect us on April 1, 2002.
In this letter they suggested that Midwest Energy might be able to help us.

After calling Midwest Energy they told me they did not have any gas lines in the area,
and that they couldn’t help us. No Solution, Sorry.

There is a high-pressure William’s gas line very close to most of my ground. The area is
certificated by Ulticorp. I have been in contact with them, and they say they need to do a
feasibility study on the project before they can do anything. This was a year ago.

The other fuel options are diesel fuel or electricity. This is a very costly conversion and
also not economically feasible.

There are companies out there that would serve us if they could get past these certified
areas. Why not do away with those certified areas and let competitive business back into
the picture? We are asking you to back this bill and eliminate this monopoly these
companies have on the gas distribution in Kansas.

Thank You

Senate Utilities Committee
February 20, 2002
Attachment 9-1



TESTIMONY BEFORE THE KANSAS SENATE UTILITIES COMMITTEE IN SUPPORT
OF SENATE BILL 547

9:304AM, Wednesday, February 20, 2002

Legislature of the State of Kansas, Senate Utility Committee, Chairman Mr. Stan Clark,

Thank you for allowing me to update you today. I’m here because of the problems that
certificated areas for gas utilities are causing on my farm. The area I'm speaking of is Southeast of
Sublette in Haskell County and controlled by Peoples Natural Gas. Most of the gas | use is from a
third party gathering system, which has declining pressure, and with continued installation of

compressors the problem is increasing exponentially.

In 1999, Peoples sent out letters saying that they are not responsible for declining pressure
but will continue to serve their customers. My meter on NW/4 of Section 19 30-31 has had zero

pressure for the last two years, and 1 don’t know how much longer I’'m going to get by.

In 1999 with a group of farmers from the Sublette area, we applied for a not-for-profit utility

(NPU) that would serve our needs. We were denied on 11/10/99.

Last year, I received a letter from Hemerich & Payne that they were going to discontinue my

well head gas on Hammer #2. A few weeks ago, | received a letter stating that as of April 1,2002,

will be shut off.

My statement is to show you the problems 1 face réceiving dependable gas service. Gas

companies in Kansas with their certificated areas do not have to worry about giving good service

because there is no competition.

All I'm asking for is to give me a chance to go out and find someone who will meet my needs

as an irrigator.

So please support Senate Bill N. 547.

- Senate Utilities Committee
S February 20, 2002

Attachment 10-1
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YORK FREMS

HCR 1BOX13B
1163 County Road JJ
SUBLETTE, KANSAS 67877

February 19, 2002

Dear Kansas Senate Committee on Utilities,

My name is Peter York and I represent York Farms which a family farming operation in
Haskell County Kansas. We raise corn,wheat, and sunflowers.The majority of our farm is irrigated
by thirteen irrigation motors of which twelve use natural gas for fuel. Our labor force consists of
myself,my wife,three minor children, and one full time and several seasonal employees. We are
~ tenant farmers for seven families.

Wellhead Natural gas is our fuel source for twelve of our irrigation motors. Due to low gas
pressure diesel fuel powers our other irrigation motor.

Helmrich and Payne notified us last year that our well head gas supply to five of our
irrigation wells would be discontinued April 1rst of this year. Our three other wellhead gas
suppliers have notified us that we could loose adequate gas pressure at any time to our remaining
irrigation motors. We have been looking into our energy oﬁtions for powering our wells since
that time. Our current options for powering for these irrigation motors is electricity,gathering line
gas, pipeline gas,or diesel fuel. Electricity is cost prohibitive. Gathering line gas is unreliable
solution due to declining pressure and contaminants. Diesel fuel is a viable alternative but requires
a substantial investment in fuel tanks and motors. Our only current long term option for natural
gas in all areas that we farm is though Peoples Natural Gas who is the certificated utility in our
area.

I have visited with Peoples representatives on several occasions in the last three years about

providing us with natural gas for our irrigation motors. Peoples installed a pipeline adjacent to and

Senate Utilities Committee
February 20, 2002
Attachment 11-1



ander land that I irrigate with seven irrigation motors. I provided maps showing irrigation motors
and current pipelines on land T farm as well as locations of neighbors wells at Peoples request.
Peoples was installing a pipeline to two local feedlots and wanted to me to provide information
on potential customers. I also worked with one of my landlords in granting easements for this
pipeline for little or no cost to Peoples at Peoples request. On three separate occasions over

the last three years I have asked about purchasing gas from that same pipeline. Every time I was
told by a Peoples representative that in addition to their customary fees they would require me to
sign an agreement stating that the ONLY energy source I could use for pumping my irrigation
motors was from their Pipeline for the next ten years. I told the Peoples representative (Lynn
Walker) that the 10 year clause was the only reason I had not requested service on that pipeline. I
asked Peoples if there was any way [ could have the ten year clause removed, 1";; answer was no.

Just in the last week I have found out that other farmers using gas out of this pipeline do not
have this same ten year requirement.

This has had a detrimental economic effect on our farm as well as lowering Peoples potential
sales of gas. The wellhead gas price was substantially higher than the gas available though Peoples
pipeline for several months last year. I neither understand or comprehend how a public utility can
service the needs of consumers in this manner.

We need a reliable source of natural gas to power ALL of our irrigation motors very soon.
Diesel fuel from the Middle East is more available to us than the natural gas below our feet. Our
Certificated Utility has not answered our need in a timely or fair manner. I feel that our solution is

Senate Bill No. 547. We need your help.

Thank you for your time and consideration,

G

Peter York
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WILFERD NICHOLS
431 TT RD
COPELAND, Ks. 67837

SENATE UTILITIES COMMITTEE
STAN CLARK (CHAIRMAN)
TOPEKA, KS.

DEAR COMMITTEE;

MY NAME IS WILFERD NICHOLS | HAVE AN IRRIGATED FARM IN NORTHEAST
HASKELL COUNTY. | SERVE AS A DIRECTOR FOR THE SOUTHWEST CORN
GROWERS AND THE KANSAS CORN GROWERS ASSOCIATION: | AM A
MEMBER OF THE KANSAS WHEAT GROWERS ASSOCIATION AND THE KANSAS
LIVESTOCK ASSOCIATION. THANK YOU FOR THE OPPORTUNITY TO SHARE
MY SITUATION WITH YOU.

ONE FARM THAT | OPERATE HAS A WELLHEAD TAP FOR NATURAL GAS FOR
IRRIGATION AND FREE GAS FOR MY FARMSTEAD. AFTER A PERIOD OF
DECLINING GAS PRODUCTION MY GAS WELL WAS RECLASSIFIED AS A
STRIPPER WELL. GAS PRICES IN THE EARLY 1980S WERE LESS THAN 1
DOLLAR AND ESCALATED TO $5.72 BY JUNE OF 1989.

THIS PARTICULAR PROPERTY LIES WITHIN THE KANSAS NEBRASKA
CERTIFICATED AREA. THE CLOSEST KN DISTRIBUTION LINE WAS 1 Va MILES
FROM MY PROPERTY, BUT DID NOT HAVE THE CAPACITY TO HANDLE ANY
MORE CUSTOMERS. KN REFUSED ME SERVICE.

I ASKED KN FOR A RELEASE FROM THE CERFIFICATED AREA TO PURSUE A
GAS CONTRACT FROM COLORADO INTERSTATE GAS COMPANY, WHICH WAS
THE GATHERING LINE FROM MY GAS WELL. KN TOLD ME THAT IF | COULD
ACQUIRE TAP AND GAS CONTRACTS THEY WOULD RELEASE ME. | WAS ABLE
TO GET WRITTEN CONTRACTS FOR IRRIGATION TAP AND METER SETTING
FROM CIG AND A WRITTEN AGREEMENT FOR GAS SERVICE FROM COASTAL
GAS MARKETING COMPANY.

KANSAS NEBRASKA THEN REFUSED RELEASE AND REFUSED GAS SERVICE
FROM THEIR GAS LINE.,

| PLEADED MY CASE TO THE KANSAS CORPORATION COMMISSION; THE
COMMISSION CONSIDERED THIS A “BY PASS” AND REFUSED INVOLVEMENT.

SUBSEQUENTLY KANSAS NEBRASKA CHANGED THEIR INFRASTRUCTURE
FOR ADDED VOLUME AND OFFERED SERVICE BUT REFUSED TO LAY
DISTRIBUTION LINE TO MY PROPERTY. THE COST OF THIS LINE WAS OVER
$10,000, ALL MY EXPENSE.

Senate Utilities Committee
February 20, 2002
Attachment 19-1



IF KANSAS NEBRASKA WOULD HAVE RELEASED ME FROM THEIR
CERTIFICATED AREA [ WOULD HAVE HAD TO LAY ONLY 50 FT. OF LINE TO BE
CONNECTED TO CIG GATHERING SYSTEM. GAS PRICES FROM COASTAL GAS
MARKETING WERE LESS THAN /2 OF WHAT | WAS FORCED TO PAY FOR
STRIPPER GAS.

I HAVE TO PAY $.53 TRANSPORTATION CHARGE TO PUT GAS THOUGH MY
LINE. IS THERE ANYONE HERE TODAY WHO WOULD LIKE TO HAUL MY CORN
TO MARKET AND PAY ME TO DO SQ7

UTILITY GAS COMPANIES IN THESE CERTIFICATED AREAS HAVE THE ABILITY

TO HOLD AGRICULTURE PRODUCER'S HOSTAGE AND ROB THEM, WITH THE
APPROVAL AND BLESSING OF THE KANSAS CORPORATION COMMISSION.

SINCERELY YOUR:

WILFERD NICHOLS
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Testimony to the

Senate Committee on

Utilities

Regarding Senate Bill No. 547

By

Bill Lower, Haskell Co. Commissioner
Kansas Legislative Policy Group
February 20, 2002

Mister Chairman, Members of the committee,

| appear before you today in support of Senate Bill #547. The
number one industry in southwest Kansas is agriculture. It is the
backbone of our economy! We are blessed to have good soil and a
supply of water we judiciously use for the purposes of raising farm
commodities.

| serve as an elected member of the Haskell County Commission.
Not only do | represent myself here today; a third generation farmer,
but | represent every farmer in Haskell County and speak in behalf of
the 35 western Kansas Counties that belong to Kansas Legislative
Policy Group.

For many, many years we have relied on natural gas from the
Hugoton field at the well head. With the gas supply decline in the
Hugoton field, so goes the pressure. Without adequate pressure we
cannot operate an irrigation engine. Many farmers already have
received notices that their gas contracts will be terminated for this
year. We have a lifetime of investment in these irrigation operations.
We must have access to another source of affordable natural gas if
these companies with certificated areas are not going to supply
farmers with natural gas. Simply put, this proposed legislation would
permit a rural gas user (RGU) or non-profit utility (NPU) to construct a

Senate Utilities Committee
February 20, 2002
Attachment 13-1



pipline connection to a gas supply system and would not be
considered a public utility. The NPU, if it is in an area where an
existing public utility holds a certificate for the service area, shall not
be limited in establishing or mantaining rural gas service.

Please remember this proposed legislation is about the backbone
of the economy of rural Kansas. The economies of our towns and
cities in western Kansas are dependent on agriculture. | urge the
Senate Committee on Utilities to approve Senate Bill No. 547.

| appreciate being given the opportunity to address the Committee
and am pleased to address any questions.

Thank you.

Bill Lower,
Haskell Co. Commissioner
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TESTIMONY BEFORE THE KANSAS SENATE UTILITIES COMMITTEE
IN SUPPORT OF SENATE BILL 547

9:30 a.m., Wednesday, February 20, 2002
Legislature of the State of Kansas, Senate Utility Committee, Chairman Mr. Stan Clark:

I am writing in regards to Senate Bill 547. My name is Roger Kelman. I live near Sublette
in rural Haskell County. My family and 1 own and operate an irrigated grain farm.

Natural gas is the fuel of choice for irrigated farms and the gas pressures in the Hugoton Field

are rapidly declining.  As the pressures drop, the reliable source of irrigation fuel we’ve been used
to is gone.

The only options I have are to convert to diesel fuel or to buy gas from Peoples Natural Gas.
Peoples holds the certificated area around my farm. Peoples has notified me that they cannot assure

us of enough pressure to operate irrigation wells. If we want their gas, we need to buy a compressor
to get enough gas to irrigate.

My other option is to convert to diesel engines. This is very costly to do. New engines

require different gear heads, tanks, etc. Tn addition, diesel has to be delivered weekly while natural
gas is constantly supplied.

Please pass Senate Bill 547 which will allow farmers to construct their own pipelines for
irrigation use along with a reliable source of gas to heat our homes.

Sincerely,

Roger Kelman

Senate Utilities Committee
February 20, 2002
Attachment 14-1



STATEMENT OF THE
SOUTHWEST KANSAS GROUNDWATER MANAGEMENT DISTRICT
TO THE SENATE UTILITIES COMMITTEE
SENATOR STAN CLARK, CHAIR
REGARDING S.B. 547

FEBRUARY 20, 2002

Mr. Chairman and Members of the Committee, I am Chris Wilson, Legislative
Liaison for the Southwest Kansas Groundwater Management District (GMD 3),
headquartered in Garden City. GMD 3 supports S.B. 547, which would allow rural gas
users to construct their own pipeline connection to a gas supply system, without being
considered a public utility. This legislation is needed in order to allow small rural fuel
users who are not being served to access the fuel. Infrastructure is available to serve
these individuals and could be utilized if this bill passes.

This legislation is of importance and concern to the constituents of GMD 3 and
the economy of Southwest Kansas. The fuel is needed to continue to produce the crops
that are so vital to this economy and to the tremendous production of meat and milk in

our District.

Thank you for the opportunity to offer our support for S.B. 547.

ittt

Senate Utilities Committee
February 20, 2002
Attachment 15-1
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B.E. NORDLING, ASS'T. SECRETARY Statement of

Erick E. Nordling, Executive Secretary
Southwest Kansas Royalty Owners Association
Hugoton, Kansas

February 20, 2002

To the Honorable Members of the Senate Utilities Committee:
Re: Senate Bill 547 relating to the rural Kansas self-help gas act.

Chairman Clark and Members of the Committee:

My name is Erick E. Nordling of Hugoton. I am Executive Secretary of the Southwest Kansas
Royalty Owners Association (SWKROA). 1 am writing on behalf of members of our Association
and on behalf of Kansas royalty owners to express our support of Senate Bill 547 and creation of
the rural Kansas self-help gas act in the State of Kansas.

As pressures in the Hugoton Gas Field continue to decline and lesser quality gas is produced, gas
providers are trying to reduce, if not eliminating entirely, services provided by well-head taps,
primarily affecting irrigation farming in southwest Kansas. Passage of Senate Bill No. 547 would
permit a rural gas user (RGU) or a non-profit public utility (NPU) to provide a valuable service to
these agricultural interests in our communities. We believe this legislation will aid the Hugoton
Field by providing an additional, although marginal, market and thus it would be in the interests of
our members. In its broader aspects, passage of Senate Bill No. 547 can contribute to the general
economic well-being of the southwest corner of the state and is worthy of our support on that basis.

Thank you for this opportunity to present our support of Senate Bill No. 547 to your honorable
committee.

Respectfully submitted,

Erick E. Nordling

“ Senate Utiliti T
Executive Secretary, SWKROA Feb:u?iry ;(I) ;i)g:zo e
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PUBLIC POLICY STATEMENT

SENATE COMMITTEE ON UTILITIES

RE: SB 547 — establishing the rural Kansas self-help gas act.

February 20, 2002
Topeka, Kansas

Presented by:
Leslie Kaufman, Associate Director
Public Policy Division

Chairman Clark and members of the Senate Utilities Committee, thank you for
the opportunity to present testimony supporting the concept of increasing opportunities
for rural Kansans to access dependable natural gas supplies. | am Leslie Kaufman and
| serve Kansas Farm Bureau as the Associate Director of Public Policy.

The ability to access dependable, affordable natural gas for agricultural and
residential use is a significant concern for many of our members and working to address
these issues is nothing new for our organization. For many, especially in the southwest
area of the state, the inability to secure dependable service, at a reasonable cost or
through reasonable investment, is nearly impossible. As such, our members have
enacted policy regarding natural gas and certain policy provisions that are relative to the
bill before you, SB 547 are as follows:

e We support national and state legislative or regulatory commission action to
prolong the life of existing gas fields, insure access to and provide a
dependable, timely, uninterrupted supply of affordable natural gas for
irrigation, other agricultural purposes and rural residences: and

» We support existing law which provides agriculture producers the opportunity
to create non-profit utilities.

Senate Utilities Committee
February 20, 2002
Attachment 17-1



SB 547 provides one approach for increasing access opportunities for rural
Kansans, particularly agriculture producers, to acquire dependable gas supplies. We
respectfully encourage the Committee to act favorably on concepts that advance this

policy goal. Thank you.

Kansas Farm Bureau represents grassroots agriculture. Established in 1919, this non-profit advocacy
organization supports farm families who earn their living in a changing industry.

i /7-2



TESTIMONY

TO: Senate Committee on Utilities
FROM: Jere White, Executive Director
DATE: February 20, 2002

SUBJECT: SB-547

The members of the Kansas Cormn Growers Association wish to submit this testimony in support of SB-547.
This bill is concerned with allowing rural residents the opportunity to secure reliable supplies of natural gas.
Many of our members who reside directly above some of the largest natural gas deposits in the world find
themselves with a greater challenge in procurement of that gas, than residents located hundreds or even
thousands of miles away. The irony is not lost on them, but unfortunately, irony won’t heat the home or run
an irrigation pump.

SB-547 gives opportunity for Kansas residents to seek alternatives, when their needs are not being provided
for. It isn’t about price. It isn’t even about forcing a service to be given. It is merely about allowing those
that are not otherwise being adequately served to find service elsewhere. Entities that wont provide adequate
services should not hinder service from others.

Many might think that this issue only resides in Western Kansas. We believe the ramifications are indeed
statewide. There has been a lot of recent activity in natural gas leasing and drilling in Eastern Kansas. While
the results are yet to be finalized, the kinds of future issues possible to rural citizens in the East will likely
seem like a case of déja vu to our friends in the West. With SB-547, this committee has the opportunity to
provide all citizens with reasonable options for correcting and even preventing problems.

Kansas has experienced similar growing pains in providing opportunities for its rural citizens. Rural
clectrification was certainly a daunting task. The game plan had to be adjusted from time to time. With
natural gas service, the existing restrictions of certification are no different. A needed adjustment can be
found in SB-547. We urge this committee to pass this bill favorably. Thank you.

Senate Utilities Committee
February 20, 2002
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Midwest Energy, Inc.
SENATE BILL No. 547 Testimony
Presented by Larry Berg
AN ACT Establishing the Rural Kansas Self-Help Gas Act
Senate Utilities Committee
February 20, 2002

Midwest Energy, Inc., amember-owned cooperative providing electric and natural gas energy
and services in parts of 40 rural counties in central and western Kansas, opposes the proposed
Bill as currently drafted.

While the impetus for development of such an Act is based on providing certain customers,
who may feel they are currently “under-served”, with the ability to help themselves to obtain
natural gas service, the consequences are likely to be detrimental to the long-term provision
of natural gas service in rural areas, and to the public interest in general.

Midwest Energy, Inc. would offer the following comments in support of its opposition:

e Insouthwestern Kansas there are significant numbers of natural gas customers currently
served either directly from a natural gas wellhead, or from a natural gas gathering system.
Neither of these providers is classified as a public utility in Kansas. As the producing
capabilities of the Hugoton gas field continue to decline, many customers currently
served from either the wellhead or gathering systems are being forced to look elsewhere
for supply.

e Midwest Energy, Inc. has made significant investments ($4,000,000 +) since 1998 in this
area to build new gas distribution systems to serve these rural (predominantly irrigation)
customers that were forced to seek new natural gas sources of supply. (During that time,
approximately 700 irrigation wells were connected to our system.) In some cases the
customer has financed a portion of the construction; in other cases Midwest has borne
the risk of attracting and retaining customers. In either case, these decisions were made
by the customers and Midwest based upon expectations of obtaining and retaining
additional load in the future. The ability to attract new customers plays a significant role
in our ability to keep our operating costs low.

e  Our purchase of the KN Energy distribution properties in 1998 was based in part on our
commitment to undertake these types of expansion projects. Numerous customers, and
even several state legislators, supported our acquisition efforts with the Kansas
Corporation Commission and the Governor’s office, and indeed the Commission
ultimately approved the acquisition based in part on our commitment to the region.

e While gas producers and gathering companies are forcing customers to seek gas supplies
elsewhere, public utilities like Midwest Energy, Inc. are “stepping up to the plate” to
build the infrastructure to ensure adequate supplies to these rural customers.

* The track records of some independent, unregulated “gas providers” in assisting a rural
gas user to build their own system are less than credible. One need only look as far as
Nebraska to find significant problems in the safe construction and operation of
unregulated NPU-type facilities, built by gas suppliers, as suggested in this Bill.
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e If certain regulated public utilities in Kansas are not willing or able to work with certain
gas customers in their certificated territory to construct new facilities, there are other
public utilities that are willing to do so. These options should be explored.

¢ Toopenup the construction of new unregulated gas delivery systems on a large scale not
only hurts the economics of existing public utilities who take their obligation to serve
seriously, it also will hurt the customers in the long run as well. This is particularly true
of a member-owned utility like Midwest Energy, Inc. Furthermore, there may well be
significant safety problems that will arise with the rapid expansion of the proposed
private utilities (regardless of their not-for-profit status). This is obviously not in the
public interest.

We would suggest to the Committee on Utilities that it investigate the circumstances
surrounding the introduction of the legislation proposed in Senate Bill No. 547 and what
alternatives are available from the regulated public utilities. Such an investigation should
include testimony from the public utilities holding certificates to serve in Kansas where they
could address further the issues raised above and discuss possible solutions.
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NUCLEAR WASTE

Bush OKs
Yucca

Mountain
storage

By i losef Hebest
The Associated Press

WASHINGTON — President Bush

approved Nevada's Yucca Mountain
on Friday as the site for long-term dis- .
posal of thousands of tons of highly -

radioactive nuclear waste.
In a letter to congressional leaders,

Bush said a central disposal site for as .

much as 77,000 tons of waste that is
building up at sites across the country
“is necessary to protect public safety,
heaith and this nation’s security.”

He noted that Nevada was expected : ;
to file a protest that will leave the final -« .
decision on whether to proceed up to -
Congress. ¢

Nevada officials have argued that
the government can’t ensure the pub-
lic will be protected over the thou-

sands of years the waste will remain :
dangerous. The site is 90 miles north- -
west of Las Vegas, one of the fastest

growing urban areas in the country.

Sen. Harry Reid, D-Nev., accused
Bush of breaking a campaign promise
in which to told Nevadans he would
base a decision on Yucca Mountain on
“sound science not politics.”

“Today President Bush broke this
promise,” said Reid.

Bush said his decision “is the culmi-

nation of two decades of intense scien- -

tific scrutny’’ and that he is certain the
science, is sound. The plan calls for

putting the waste, mostly used reactor °

fuel rods from commerciai power
plants, into volcanic rock 950 feet
below the desert surface.

Nevada's Republican governor, * The president's action marks a
Kenny Guinn, said he was outraged. *  major siep in the decades-lo dispute
Within hours, Nevada filed suit in fed- overwhattodDWiththewat;gegenez-'

eral court arguing the way the Energy
Deparunent came to its conclusions in
recommending the site violated a 1982

[ A Y

nuclear waste law. The suit had been

expected.
Bush followed the recommendation
of Energy Secretary Spencer Abraham

who in a telephone call with reporters

said, "It is my strong belief the science

supports the safe use of this

repository.”

“We feel strongly this make sense to

the nation,” said Abraham, noting that
Yucca Mountain would provide a
place not only for commercial waste
but also used nuclear fuel from the
Navy and high-level waste from
nuclear weapons sites.

House Speaker Dennis Hastert, R-
NI, whose state has 11 commercial
power reactors, said the Yucca Moun-
tain facility “should be compieted
without further delay.” He said he is
certain the site “is safe, secure and
viable.”

But House Democratic leader Dick
Gephardt of Missouri, expressed con-
cem about the thousands of waste
shipments that will have to crisscross
the country. With most nuclear power
plants in the eastern third of the coun-

oy, many of those shipment move!
. through Missouri.

Abraham said the waste can be
ransported safely, and “it poses a
greater risks to the communities where

it is” now kept since many of the z

power plants are near urban areas.

Congress will have to decide, by '
majority vote of both houses, whether * -
to uphold the decision or side with - °

Nevada and find another site for the -
more than 10,000 tons of waste now -
kept at commercial reactors in 34 °

states as well as waste kept at defense
sites.

ated by commercial nuclear power
plants and by the government nuclear
weapons program. The waste at com-
mercial reactors is growing by 2,000

tonsayear.

Unless Congress sides with Nevada,
the Energy Department’s next step will
be to get a license for the Yucca facility
from the Nuclear Regulatory Commis-
sion, a process that could take several
years. No waste is expected to be
shipped to the site before 2010 and
even that target is likely to slip.

Abraham recommended a green
light be given to the Yucca projectina

letter to the president late Thursday.
He said a review of 20 years of scien-
tific studies had convinced him the

waste could be kept at the site without -
risk.

Reid called the choice to go ahead
with the project “a hasty, poor and
indefensible decision” at a time when
“the science does not yet exist” to
ensure the waste can be contained.

Under a 1987 law, which limited the
scientific studies on a possible site to
Yucca Mountain, Nevada can file an
objection and stop the project. But
Congress, in tum, can override th
objection.
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