Approved: March 29, 2002
Date

MINUTES OF THE SENATE UTILITIES COMMITTEE.

The meeting was called to order by Chairperson Senator Stan Clark at 9:30 a.m. on March 21, 2002 in
Room 231-N of the Capitol.

All members were present except:

Committee staff present: Raney Gilliland, Legislative Research
Emalene Correll, Legislative Research
Bruce Kinzie, Revisor of Statutes
Ann McMortis, Secretary

Conferees appearing before the committee:
Senator Jim Barone
Rep. Dennis McKinney

Others attending: See attached list

Brian Moline Confirmation

Chair opened the hearing for confirmation of Brian J. Moline as Member, Kansas Corporation
Commission. The committee had reviewed Mr. Moline’s credentials prepared and submitted by the
Office of Governor Bill Graves. Mr. Moline stated he had served on the commission since 1984 and
reviewed his responsibilities on the commission. Following his comments, several committee members
made comments and asked questions regarding his approach to rate hearings and other matters.

Moved by Senator Barone, seconded by Senator Brownlee, to recommend confirmation of Brian Moline
to the position of member of the Kansas Corporation Commission. Motion carried.

Chair continued the hearing on
HB 2959 - Open Records Act exception for records related to security of utilities

The committee received copies of the following information:
1. HB 3013 - concerning ethics; relating to disclosure requirements for certain consulting

contracts. (Attachment 1)

2. SB 570 - concerning ethics; relating to disclosure requirements for certain consulting contracts.
(Attachment 2)

3. Kansas Board of Regents policy manual - F. Faculty and Staff, Chapter 2, item 10 thru 20.
(Attachment 3)

4, K.AR.. 1-13-1a (Attachment 4)

5. From Supreme Court of Kansas - SRS v. Public Employee Relations Board
(Attachment 5)

6. Testimony on HB 3013 from Senator Jim Barone (Attachment 6)

7. Testimony on HB 3013 from Dennis McKinney ( Attachment 7)

Chairman Clark explained the various sections and portions of the above instruments in relation to
disclosure requirements for faculty or other employees of the state educational institutions. All testimony
presented before House and Senate Committees by university personnel must be approved by the regents.

Chair called on Senator Barone who had testified on HB 3013 (Attachment 6) who supports the need for
full and complete disclosure when independent experts who are state employees are offering “expert
testimony” and cited an instance of a witness before a Senate Committee where past business
relationships certainly can influence their “expert thinking”.

Rep. Dennis McKinney presented his testimony on HB 3013 with an attached magazine article which
highlighted the potential conflict between the need to raise private money for research and consulting
services and the public interest. (Attachment 7)

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE SENATE UTILITIES COMMITTEE at on March 21, 2002 in Room 231-N of the
Capitol.

After considerable discussion on amending HB 3013 into HB 2959 and the inclusion of Washburn
University, the Chair closed the hearing on HB 2959.

Moved by Senator Brownlee, seconded by Senator Tyson, to amend HB 3013 into HB 2959 with
conceptual amendment to include all other institutions of education. Motion carried. 8-1 (Attachment 8)

Moved by Senator Barone, seconded by Senator Lee. to amend HB 2959 by inserting in (45) on page 6.
language to include sewer or wastewater treatment systems. facilities or equipment, as shown in attached

balloon. Motion carried. (Attachment 9)

Moved by Senator Tyson. seconded by Senator Lyon. to amend HB 2959 by inserting in (45) on page 6

that language as set forth in the attached balloon prepared by the Kansas Press Association. Motion
carried. (Attachment 10)

Moved by Senator Brownlee, seconded by Senator Lyon, to pass out HB 2959 favorably as amended.
Motion carried.

Approval of Committee minutes
Moved by Senator Lyon, seconded by Senator Taddiken, minutes of the Senate Utilities Committee

meetings held on March 12, 2002, March 13, 2002, March 14, 2002 and March 18, 2002 be approved.
Motion carried.

Chair announced no further meetings of the Senate Utilities Committee were scheduled for this session
except if any of the five members wanted to take action on any bill currently in the committee.

Adjournment.
Respectfully submitted,
Ann McMorris, Secretary

Attachments - 10

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 2
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Sesslon of 2002
HOUSE BILL No. 3013
By Committee on Federal and State Affairs

3-8

AN ACT concerning ethics; relating to disclosure requirements for cer-
tain consu[ting contracts.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) On and after January 1, 2003, no faculty member or
other employee of a state educational institution in the unclassified serv-
ice under the Kansas civil services act, and amendments thereto, shall
serve as a consultant or perform consulting services, either individually
or as part of a business, unless such person has filed a disclosure statement
as required by this section, The disclosure statement shall contain the
following information:

(1) The names of the contracting parties;

(2) whether or not the faculty member has a substantial interest in
the consulting business;

(3) the date that the contract was approved by the institution as de-
termined by the board of regents;

(4) the amount of the consideration of the contract;

(5) a summary of the basic terms of the contract; and

(6) any other information required by rules and regulations promul-
gated by the board of regents.

The information required by paragraphs (1) through (5) shall be dis-
closed pursuant to any request therefor made under the open records
act,

(b) The disclosure statement required by this section, and amend-
ments thereto, shall be filed with the local information officer of the state
educational institution and such other locations as designated by the
board of regents by rule and regulation no later than 10 business days
after the contract has been signed by both parties. Each disclosure state-
ment, and amendments thereto, required by this section shall be available
for public inspection, under the provisions of the open records act, during
the normal business hours of any office in which it is filed. Disclosure
statements required under this section shall be maintained for a period
of five years after the faculty member or unclassified employee of a state

educational institution ceases to be employed by such state educational

institution. Senate Utilities Committee

March 21, 2002
Attachment 1-1
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(c) A separate disclosure statement, or amendment of an existing dis-
closure statement, shall be filed for each consulting business owned, op-
erated or maintained by such faculty member or other unclassified em-
ployee in the unclassified service under the Kansas civil service act, and
amendments thereto, of a state educational institution.

(d) No contract may be divided for the purpose of evading the
requirements of this section. All contracts between the same parties dur-
ing a calendar year shall be treated cumulatively as one contract for the
purposes of this section.

Sec. 2. The statement required by section 1, and amendments
thereto, shall be signed and dated by the individual making the statement
and shall contain substantially the following:

STATEMENT OF CONSULTING INTERESTS
(name)

(office or position of employment for which this statement is filed)
(address) (body of statement, including the information prescribed by
section 1 in form prescribed by Kansas board of regents)

“I declare that this statement of substantial interests (including any
accompanying schedules and statements) has been examined by me and
to the best of my knowledge and belief is a true, correct and complete
statement of all of my consulting interests and other matters required by
law. I understand that intentional failure to file this statement as required
by law or intentionally filing a false statement is a class B misdemeanor.”

(date of filing) (signature of person making the statement)

Sec. 3. Asused in this act: (a) “Board of regents shall have the mean-
ing ascribed to it in K.S.A. 76-711, and amendments thereto.

(b) “Business” shall have the meaning ascribed to it in K.S.A. 46-230
and amendments thereto.

(c) “Consultant” shall have the meaning ascribed to it in K.S.A. 46-
284 and amendments thereto. Consultant also includes any corporation,
partnership or other business entity in which the individual has a sub-
stantial interest,

(d) “Contract” shall have the meaning ascribed to it in K.S.A. 46-231
and amendments thereto.

{e) “Person” shall have the meaning ascribed to it in K.S.A. 46-223
and amendments thereto.

() “State educational institution” shall have the meaning ascribed to
it in K.S.A. 76-711, and amendments thereto.

(g) “Substantial interest” shall have the meaning ascribed to it in
K.S.A. 46-229 and amendments thereto.

Sec. 4. This act shall not apply to any faculty member or other em-
ployee of a state educational institution in the unclassified service under
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the Kansas civil service act, and amendments thereto:

(a) Who serves in an adjunct faculty position which is a part-time
position which is equivalent to 25% or less of a full-time position;

(b) whose consulting contract has an annual value of $500 or less;

(¢) who is an attorney if disclosure would require revealing the iden-
tity of a elient or otherwise violate the lawyer-client privilege set forth in
K.S.A. 60-426, and amendments thereto; or

(d) who is a physician if disclosure would require revealing the iden-
tity of a patient or otherwise violate the physician-patient privilege set
forth in K.S.A. 60-427, and amendments thereto.

Sec. 5. (a) Failure to file any statement as required by this act or
intentionally filing a false statement is a class B misdemeanor.

(b) Failure to provide access to or a copy of a disclosure statement
as required by this act shall be deemed to be a violation of the open
records act and shall be subject to the provisions of K.S.A. 45-222 and
45-223 and amendments thereto.

Sec. 6. The Kansas board of regents shall adopt rules and regulations
necessary to implement this act on or before January 1, 2003.

Sec. 7. Sections 1 through 7, and amendments thereto, shall be
known and may be cited as the university consulting contract sunshine
act.,

Sec. 8. This act shall take effect and be in force from and after its
publication in the statute book.
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Session of 2002
SENATE BILL No. 570
By Committee on Elections and Local Government
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AN ACT concerning ethics; relating to disclosure requirements for cer-
tain consulting contracts.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) On and after January 1, 2003, no faculty member or
other employee of a state educational institution in the unclassified serv-
ice under the Kansas civil services act, and amendments thereto, shall
serve as a consultant or perform consulting services, either individually
or as part of a business, unless such person has filed a disclosure statement
as required by this section. The disclosure statement shall contain the
following information:

(1) The names of the contracting parties;

(2) whether or not the faculty member has a substantial interest in
the consulting business;

(3) the date that the contract was approved by the institution as de-
termined by the board of regents;

(4) the amount of the consideration of the contract;

(5) asummary of the basic terms of the contract; and

(6) any other information required by rules and regulations promul-
gated by the board of regents.

The information required by paragraphs (1) through (5) shall be dis-
closed pursuant to any request therefor made under the open records
act.

(b) The disclosure statement required by this section, and amend-
ments thereto, shall be filed with the local information officer of the state
educational institution and such other locations as designated by the
board of regents by rule and regulation no later than 10 business days
after the contract has been signed by both parties. Each disclosure state-
ment, and amendments thereto, required by this section shall be available
for public inspection, under the provisions of the open records act, during
the normal business hours of any office in which it is filed. Disclosure
statements required under this section shall be maintained for a period
of five years after the faculty member or unclassified employee of a state
educational institution ceases to be employed by such state educational

institution. s .
Senate Utilities Committee

March 21, 2002
Attachment 2-1
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(c) A separate disclosure statement, or amendment of an existing dis-
closure statement, shall be filed for each consulting business owned, op-
erated or maintained by such faculty member or other unclassified em-
ployee in the unclassified service under the Kansas civil service act, and
amendments thereto, of a state educational institution.

(d) No contract may be divided for the purpose of evading the
requirements of this section. All contracts between the same parties dur-
ing a calendar year shall be treated cumulatively as one contract for the
purposes of this section.

Sec. 2. The statement required by section 1, and amendments
thereto, shall be signed and dated by the individual making the statement
and shall contain substantially the following;

STATEMENT OF CONSULTING INTERESTS
(name)

(office or position of employment for which this statement is filed)
(address) (body of statement, including the information prescribed by
section 1 in form prescribed by Kansas board of regents)

“I declare that this statement of substantial interests (including any
accompanying schedules and statements) has been examined by me and
to the best of my knowledge and belief is a true, correct and complete
statement of all of my consulting interests and other matters required by
law. I understand that intentional failure to file this statement as required

hy law or intentionally filing a false statement is a class B misdemeanor.”

mﬁ(date of filing) (signature of person making the statement)

Sec. 3. Asused in this act: (a) “Board of regents shall have the mean-
ing ascribed to it in K.S.A. 76-711, and amendments thereto.

(b) “Business” shall have the meaning ascribed to it in K.S.A. 46-230
and amendments thereto.

(c) “Consultant” shall have the meaning ascribed to it in K.S.A. 46-
284 and amendments thereto. Consultant also includes any corporation,
partnership or other business entity in which the individual has a sub-
stantial interest.

{(d) “Contract” shall have the meaning ascribed to it in K.5.A. 46-231
and amendments thereto.

(e) “Person” shall have the meaning ascribed to it in K.S.A. 46-223
and amendments thereto.

(f) “State educational institution” shall have the meaning ascribed to
it in K.S.A. 76-711, and amendments thereto.

(g) “Substantial interest” shall have the meaning ascribed to it in
K.S.A. 46-229 and amendments thereto.

Sec. 4. (a) This act shall not apply to any faculty member or other
employee of a state educational institution in the unclassified service un-
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der the Kansas civil service act, and amendments thereto:

(1) Who serves in an adjunct faculty position which is a part-time
position which is equivalent to 25% or less of a full-time position; or

(2) whose consulting contract has an annual value of $500 or less.

Sec. 5. (a) Failure to file any statement as required by this act or
intentionally filing a false statement is a class B misdemeanor.

(b) Failure to provide access to or a copy of a disclosure statement
as required by this act shall be deemed to be a violation of the open
records act and shall be subject to the provisions of K.S.A. 45-222 and
45-223 and amendments thereto.

Sec. 6. The Kansas board of regents shall adopt rules and regulations
necessary to implement this act on or before January 1, 2003.

Sec. 7. Sections 1 through 7, and amendments thereto, shall be
known and may be cited as the university consulting contract sunshine
act.

Sec. 8. This act shall take effect and be in force from and after its
publication in the statute book.
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F. Faculty and Staff
page 1 | page 2

10. SUSPENSIONS, TERMINATIONS AND DISMISSALS

a. Felony Conviction
The Board has the authority to discharge any employee immediately upon final conviction of any felony,

b. Other

Faculty and staff may also be suspended, dismissed or terminated from employment for reasons of program discontinuance, financial
exigency, or for just cause related to the performance of or failure to perform the individual's duties or for violation of the reasonable
directives, rules and regulations, and laws of the institution, the Board and the state of Kansas or the United States.

c. Grievance Procedure

Each Regents institution shall establish and publish grievance procedures for use by faculty and staff in appealing employment decisions of
the institution. The procedures shall praovide the employee with notice of the action to be taken, the reasons for the action where
appropriate, and an opportunity to be heard. A copy of all institutional grievance procedures shall be provided to the General Counsel of
the Board for approval prior to becoming effective.

11. STANDARDS FOR NON-REAPPOINTMENT

a. Notice of non-reappointment should be given in writing in accordance with the following standards; such standards shall not be
applicable to any administrative assignments.

(1) Not later than March 1 of the first academic year of service, if the appointment expires at the end of that year; or if a
one-year appointment terminates during an academic year, at least three months in advance of its termination.

(2) Not later than December 15 of the second academic year of service, if the appointment expires at the end of that year;
or, if an initial two-year appointment terminates during an academic year, at least six months in advance of its termination.

(3) At least twelve months before the expiration of an appointment after two or more years in the institution.

b. These statements shall apply even during periods of declared financial exigency, unless impossible, in which case notice shall be
provided as early as feasible.

12. LEAVES
7 Senate Utilities Committee
Persons appointed to student, unclassified positions do not accrue any of the leaves delineated below. March 21, 2002

Attachment 3-1
A. Sabbatical Leave

(1) Sabbatical leaves shall be approved by the chief executive officer of each institution in accordance with Board policy.

http://www.kansasregents.org/educators/policies/manual/faculty2.htmi 3/21/2002
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(2) Sabbatical Leave may be granted subject to the following conditions:

(a) In strictly meritorious cases, a full-time faculty member on regular appointment at any of the Regents
institutions of higher education who has served continuously for a period of six years or longer at one or
more of these institutions, may, at the convenience of the institution and upon the approval of the
president or chancellor of the institution with which connected, be granted not to exceed one such leave of
absence for each period of regular employment for the purpose of pursuing advanced study, conducting
research studies, or securing appropriate industrial or professional experience; such leave shall not be
granted for a period of less than one semester nor for a period of more than one year, with reimbursement
being made according to the following schedule:

(i) for nine-months faculty members, up to half pay for an academic year, or up to full pay
for one semester,

(ii) for twelve-months faculty members, up to half pay for eleven months, or up to full pay
for five months.

(b) Provided: Regular salary is defined as the salary being paid at the time the sabbatical leave begins.
Outside grant funds received by the University in support of the individual's scholarly efforts during his/her
sabbatical leave may be used for supplemental salary, but total sabbatical leave salary in these instances
may not exceed his/her regular salary. Provided further, That the number of faculty members to whom
leave of absence with sabbatical pay is granted in any fiscal year shall not exceed four percent of the
number of equivalent full-time faculty with rank of instructor or higher, or equivalent rank for the institution
concerned for the fiscal year for which the leave of absence is granted; And provided further, That no
faculty member will be granted leave of absence with sabbatical pay who does not agree to return to the
service of the state institution granting the sabbatical leave for a period of at least one year immediately
following the expiration of the period of leave. Persons failing to return to the institution granting sabbatical
leave shall refund all sabbatical pay. Those who fail to remain for the full year of school service (9 to 12
months depending on annual term of employment) shall refund that portion of their sabbatical pay as
represented by the portion of time they fail to serve.

B. Leave Without Pay

(1) A leave without pay for up to three years may be granted by the chief executive officer of the employing institution
when such is judged by the chief executive officer to be in the best interest of the institution. No leave may be granted to
any employee who has accepted a permanent position with another postsecondary education institution.

(2) Any extension of a leave without pay beyond three years requires the approval of the Board. The chief executive officer
of the employing institution shall provide documentation of extraordinary circumstances justifying the extension of such
leave beyond three years.

(3) Leaves without pay will not be regarded as a break in service; however, such leave will not count toward the earning of
sabbatical leave nor will other than a scholarly leave count toward the tenure probationary period. Scholarly leave will
count toward the tenure probationary period unless the employee and the institution agree in writing to the contrary at the
time the leave is granted,

(4) During a leave of absence without pay, an employee's eligibility for health insurance shall be determined by and be in
accord with the policies, rules and regulations of the State Employees Health Insurance Commission.

of 8

C. Leave With Pay

In order to fulfill jury duty, national guard duty, or other appropriate civic obligations, employees may be granted leave with pay pursuant

to institutional policy.

D. Sick Leave for Unclassified Employees

hl'tD://www.kanqaqreqents.omlpduca’mrq/nol'iripq/mamm{/famul’rv’) html

(1) Unclassified employees shall accumulate sick leave at the rate of 3.7 hours per biweekly pay period with no limit on the
number of hours which can be accumulated. Sick leave for unclassified employees on less than full-time appointments shall
be reduced proportionately. Sick leave accumulations for persons on sabbatical leave shall be proportionate to the pay

status during that leave. No sick leave shall be awarded for periods when unclassified employees are on leave without pay.

(2) Sick leave with pay may be granted only for the necessary absence from duty because of the personal illness, disability
or legal quarantine of the employee; or the personal illness or disability of a member of the employee's family when the
illness or disability reasonably requires the employee to be absent from work. "Personal illness or disability" shall be
defined to include pregnancy, termination of pregnancy, adoption, childbirth and the recovery therefrom. "Employee's

3-2
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family" shall include persons related to the employee by blood, marriage or adoption and minors residing in the employee's
residence as a result of court proceedings pursuant to the Kansas code for care of children or the Kansas juvenile offenders
cade.

(3) If upon retirement an unclassified employee has accrued 800 or mare hours of sick leave, the employee shall be
compensated for accumulated sick leave in accordance with the provisions of K.S.A. 75-5517 as amended.

(4) If a separated unclassified employee returns within a year to an eligible position, the sick leave balance that the
employee had upon termination is reinstated. Such reinstatement does not apply to an unclassified employee who retires
and returns to the Board of Regents service after retirement.

(5) Each Regents institution shall adopt appropriate procedures for administering this policy.
E. Holiday Observations

(1) Regents institutions shall observe the following holidays for all unclassified and classified personnel: New Year's Day,
Martin Luther King Day, Memorial Day, Independence Day, Labor Day, Veteran's Day, Thanksgiving Day, Christmas Day

(2) Unclassified and classified personnel shall be entitled to such other special holidays as may be declared by the
Governor. If any listed or special holidays fall during a time when classes are in session, such holidays shall not be
observed by unclassified personnel. Classified employees required to work on such holidays shall be afforded compensatory
time or compensation in accordance with Civil Service rules and regulations.

(3) Employees within the Regents system who accrue annual leave shall be entitled to one additional holiday per year ta be
taken at their discretion, subject to the advance approval of the individual's administrative superior.

F. Annual Leave for Unclassified Employees

(1) Persons appointed to unclassified positions of less than 12 months including faculty positions do not accumulate or earn
annual leave. Their academic duties are closely related to the presence of students on campus. Student recesses offer
persons appointed to positions which do not earn annual leave an opportunity to engage in research and perform other
necessary professional duties. In consideration of the professional nature of a faculty position, faculty are expected to fulfill
appropriate, professional and departmental responsibility throughout the academic year, including student recesses,
exclusive of legal holidays. The academic year begins with student registration or similar duties in the Fall and continues for
nine months.

(2) Persons appointed to full-time 12 month unclassified positions shall earn paid annual leave not to exceed 176 hours per
fiscal year. Persons appointed to a less than full-time 12 month unclassified position shall earn annual leave on a pro-rated
basis.

(3) Persons appointed to 12 month unclassified positions may accumulate a maximum of 304 hours of annual leave;
provided, however, that no employee may receive, upon termination or retirement from employment or upon moving from
a twelve-month annual leave earning position to a position for less than twelve months, payment for more than 176 hours
of annual leave.

G. Bereavement Leave for Unclassified Employees

Unclassified employees may be granted leave with pay upon the death of a close relative. Such leave shall in no case exceed six working
days. The employee's relationship to the deceased and necessary travel time shall be among the factors considered in determining whether
to grant bereavement leave, and, if so, the amount of leave to be granted.

H. Shared Leave for Unclassified Employees

(1) All unclassified employees who accumulate sick leave shall be eligible for participation in the shared leave program of
the state of Kansas.

(2) All unclassified employees who participate in the shared leave program may donate sick leave as long as the donation
does not cause the accumulated sick leave balance of the donating employee to be less than 480 hours, unless the
employee donates sick leave at the time of separation from service.

(3) Each Regents institution shall adopt appropriate procedures for administering this policy.

3-3

1. Family Medical Leave

bttt/ haanana lramencramante ArAaladiicrabrAarce Inaliciaclmaamiial FEa~iilb e bakan | 2/04 NN D



KBOR  Policy Manual Pag" * of 8

(1) For purposes of administering the Family Medical Leave Act (FMLA), all Regents institutions shall:
(a) designate qualifying leave as Family Medical Leave whether or not the employee requests such a designation;

(b) consider the twelve-month period, within which an eligible employee who experiences a FMLA qualifying condition or
circumstance, to begin concurrently with the first day of Family Medical Leave and any subsequent twelve-month period
would begin the first time an eligible employee again experienced a FMLA qualifying condition or circumstance after the

expiration of the first twelve-month period; and

(c) require employees whose leave is designated Family Medical Leave to substitute accrued paid leave for unpaid Family
Medical Leave for up to twelve weeks within the applicable twelve-month period.

(2) Any Regents institution may adopt a policy allowing a member of the faculty holding a tenure earning appointment who
has taken Family Medical Leave to request an additional year in which to work toward tenure.

(3) Subject to the above, each Regents institution shall adopt policy and procedures to provide leave to its employees
pursuant to the FMLA.

13. COMMITMENT OF TIME, CONFLICT OF INTEREST, CONSULTING AND OTHER EMPLOYMENT

Preamble:

The Board of Regents encourages the Regents institutions to interact with business, industry, public and private foundations, and
government agencies in order to assure the relevance of their missions of teaching, research and service; to provide for and facilitate the
professional development of their faculty and unclassified staff; and to promote the rapid expansion and application of knowledge, gained
through research, to the needs of Kansas, the region and the nation. With particular reference to such interaction, the Board of Regents
considers it of utmost importance that university employees conduct their affairs so as to avoid or minimize conflicts of time commitments
and conflicts of interest, and that the Regents institutions must be prepared to respond appropriately when real or apparent conflicts arise.

—

To those ends, the purposes of this policy are to: (i) educate about situations that generate conflicts; (ii) provide means for faculty and
unclassified staff and the university to manage real or apparent conflicts; (iii) promote the best interests of students and others whose
work depends on faculty direction; and (iv) describe situations that are prohibited. Every faculty member and member of the unclassified
staff has an obligation to become familiar with, and abide by, the provisions of this policy. f a situation raising questions of real or
apparent conflict of commitment or conflict of interest arises, affected faculty and/or unclassifie i part] .
chair, school dean or supervisor, report the conflict as described below, and eliminate the conflict or manage it in an acceptable manner,

a. General Principles

(1) Conflict of Time Commitment

(a) Attempts to balance university responsibilities outlined in the preamble with external activities, such as,
but not limited to, consulting, public service or pro bono work, can result in real or apparent conflicts
regarding commitment of time and effort. Whenever a faculty or staff member's external activities exceed
reasonable time limits, or whenever an unclassified staff or faculty member's primary professional
responsibility is not to the institution, a conflict of time commitment exists,

(b) Conflicts of commitment usually involve issues of time allocation. Faculty members and unclassified
staff of Regents institutions owe their primary professional responsibility to their employing institutions, and
their primary commitment of time and intellectual effort should be to the education, service, research and
scholarship missions of said institutions. Faculty and unclassified staff should maintain a presence on
campus commensurate with their appointments. The specific responsibilities, position requirements,
employment obligations and professional activities that constitute an appropriate and primary commitment
of time will differ across schools and departments, but said responsibilities, requirements, obligations and
activities should be initially premised on a general understanding of full-time commitment for full-time
faculty or unclassified staff of the institutions. Exceptions must be justified and shown to enhance the
institutional mission.

(2) Conflict of Interest

(a) A conflict of interest occurs when there is a divergence between an individual's private, personal
relationships or interests and his/her professional obligations to the university such that an independent
observer might reasonably question whether the individual's professional actions or decisions are
determined by considerations of personal benefit, gain or advantage.

2-Y
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(b) A conflict of interest or the appearance of it depends on the situation, and not necessarily on the
character or actions of the individual. The appearance of a conflict of interest can be as damaging or
detrimental as an actual conflict. Thus, individuals are asked to report potential conflicts so that
appearances can be separated from reality.

(© 0 in a madern university and must be addressed. For
example, conflicts of interest can arise out of the fact that Regents institutions have as part of their mission
the promotion of the public good by fostering the transfer of knowledge gained through university research
and scholarship to the private sector. Two important means of accomplishing the institutional mission
include consulting and the commercialization of technologies derived from research. It is appropriate that
university personnel be rewarded for their participation in these activities through consulting fees and

ing i i i ialization of their work. It is wrong, however, for an
individual's actions or decisions made in the course of his or her university activities to be determined by
considerations of personal financial gain. Such behavior calls into question the professional objectivity and
ethics of the individual, and it also reflects negatively on the employing university, Regents institutions are
institutions of public trust; faculty and unclassified staff must respect that status and conduct their affairs in
ways that will not compromise the inteqrity of the university,

(d) Except in a purely incidental way, university reseurces, including but not limited to, facilities, materials,
personnel, or equipment may not be used in external activities unless written approval has been received in
advance from the institution's chief executive officer or his/her designee. Such permission shall be granted
only when the use of university resources is determined to further the mission of the institution. When such
permission is granted, the faculty member or unclassified staff member will make arrangements for
reimbursement of the University for customarily priceable institutional materials, facilities or services used
in the external activity. Such use may never be authorized if it violates the Regents policy on Sales of
Products and Services.

(e) Proprietary or other information confidential to a Regents institution may never be used in external
activities unless written approval has been received in advance.

(f) Faculty or unclassified staff may not involve University students, classified staff, unclassified staff or
faculty in their external activities if such involvement is in any way coerced or in any way conflicts with the
involved participants' required commitment of time to their university, For example, a student's grades or
progress towards a degree may not be conditioned on participation.

b. Consulting and Other Employment

http://www.kansasregents.org/educators/policies/manual/faculty2.html

(1) Consulting for Other State of Kansas Agencies

Consulting by faculty members and employees of institutions under the jurisdiction of the Board for another institution
under the jurisdiction of the Board, as well as consultation for other state agencies, shall be approved in advance by the
institution or agency seeking these services and approved by the employee's home institution. The home institution shall
effect payment through the regular process and shall receive reimbursement through the interfund transfer process.

(2) Consulting Outside the University

For members of the faculty, the Regents institution permits and, indeed encourages, a limited amount of personal,
professional activity outside the faculty member's reasonably construed total professional responsibilities of employment by
and for the institution, provided such activity: (a) further develops the faculty member in a professional sense or serves
the community, state, or nation in a professional capacity; (b) does not interfere with the faculty member's teaching,
research and service to the institution; and (c) is consistent with the objectives of the institution. Regular instructional
service to other educational institutions is normally regarded as an inappropriate personal, professional activity. Without
prior approval, faculty members on full-time appointments must not have significant outside

managerial responsibilities nor act as principal investigators on sponsored projects that could be conducted at their
institution but instead are submitted and managed though another organization. Unless an exception is granted by the
President, Chancellor or a designee, unclassified staff members may consult only on non-university time, including
vacations.

(3) Other Employment

The Regents expect faculty and unclassified staff employed by the Regents institutions to give full professional effort to
their assignments. It is, therefore, considered inappropriate to engage in gainful employment outside the Regents
institution that is incompatible with institutional commitments. It is inappropriate to transact business for personal gain
unrelated to the institution from one's institutional office, or at times when it might interfere with commitments to the

employment. However, organizing and operating such meetings for profit may be construed as consulting or outside

“of 8

institution. Participation in academic conferences, workshops and seminars does not usually constitute consulting or outside g
s
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employment as defined in this policy.
c. Reporting Requirements

(1) Annual Reporting

As part of the annual appointment process, all faculty and unclassified staff with 100% time appointments must disclose to

the university whether they or members of their immediate family (spouse and dependent children), personal household,
or associate entities (e.qg., corporations, partnerships or trusts) have consulting arrangements, significant financial or _
managerial interests, or employment in an outside entity whose financial or other interests would reasonably appear to be
directly and significantly affected by their research or other university activities, For purposes _of this policy, significant
financial or managerial interests (or significant financial_gutﬁer interests) means all holdings greater than $10,000 or
more than 5% ownership in a company. Faculty and unciassified staff members who hold fractional appointments and who
have potential or possible conflicts of time commitments or conflicts of interest, as defined above, are also required to

make the disclosures. Failure to submit the required reporting form, as approved by the Council of Presidents, will result in
denial of the opportunity to submit research proposals to external funding agencies until the form is submitted and may
result in discipline in accordance with University procedures. When the institution judges that the information submitted
indicates that a conflict of time, commitment or interest does exist, the institution may require that the faculty or
unclassified staff member submit additional information and explanation regarding that conflict. (9-21-95)

(2) Reporting Significant Ad Hoc Current or Prospective Conflicts As They Occur

ifi taff must disclose on the form approved by the Council of Presidents to the department chair or

dean or supervisor on an ad hoc basis current or prospectiv i at may raise questions of conflict of commitment
or interest, as soon as such situations become known to the faculty or unclassified staff member.

(3) ﬁéporting of Consulting

The faculty member must inform the chief academic officer, through the department chair or head and the dean, of all
external personal, professional activities. For all such activities, except those single-occasion activities specified below, the
faculty member must report in writing the proposed arrangements, and secure approval prior to engaging in the activities.
Those personal, professional activities which occur within a single 24-hour period must be reported annually in writing as
prescribed. For all activities concerned, the report should indicate the extent and nature of the activities, the amount of
time to be spent in the activities, and the total amount of time spent or expected to be spent on all such outside activities
during the current academic year.

(4) Disposition of Reports

All required reports shall be submitted in accordance with institutional requirements and shall be included in individual
personnel files to be used for the determination of whether an individual is in compliance with this policy. Such reports will
also be available to institutional research officers to permit certification and/or verification of compliance with federal
regulations. Institutions must maintain these reports for a minimum of three years,

d. Use of University Name

The Name of the Board of Regents, a Regents institution or the Regents System may never be used as an endorsement of a faculty
member or unclassified staff member's external activities without expressed and advance written approval of the University chief executive
officer and/or the Board's Executive Director, as appropriate. Faculty members or unclassified staff members may list their institutional
affiliation in professional books, articles and monographs they author or edit and in connection with professional workshops they conduct
or presentations they make without securing approval.

e. Campus Policy Development and Enforcement

Additional rules and procedures for personal external activity, consistent with Board policy, will be established by each Regents institution.
In situations in which the objectivity of a faculty or unclassified staff member could reasonably be questioned, or where apparent conflicts
of interest exist, each Regents institution will establish an effective review mechanism to determine if a conflict of time or interest exists
and to facilitate resolution of the conflict where possible, and to decide upon the appropriate sanctions when an unclassified staff or faculty
member's activities have been determined to constitute a conflict. Such review mechanisms will include opportunity for appeal.

f. Distribution and Dissemination

This policy statement will be distributed upon Initial appointment to all faculty and unclassified staff by each Regents Institution.

14. HONORARIUMS
>
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Institutions under the jurisdiction of the Board are authorized to pay honoraria as required for visiting lecturers upon authorization by the
chief executive officer of the institution. (4-7-60)

15. POLITICAL ACTIVITY

a. Faculty, administrators and other unclassified personnel are eligible to accept any public or political party position which does not involve
any conflict of interest and does not require substantial time away from assigned duties or in other respects infringe upon them. Such
eligibility covers membership on city commissions, school boards, planning groups, and county, state and national party committees and
like organizations, by either appointment or election.

b. The filing of a declaration of intent to become a candidate shall not affect the status or appointment of an unclassified member of a
college or university staff; provided, however, such person at all times while a candidate shall properly and fully perform all of his or her
assigned duties; provided further, however, that should such person while he or she is a candidate for office fail to perform all of his or her
assigned duties, such person shall not receive any salary or benefits from the date of filing for office.

c. Leave without salary or other benefits will be granted to those elected or appointed to public office requiring full time or lengthy
sustained periods away from assigned duties, such as Congress, the State Legislature, and state and county offices or appointments to
office falling within this category; effective, as to a person elected or appointed to Congress or the State Legislature, from the date such
person takes the Oath of Office or the first day of the Legislative session and continuing until the adjournment of Congress or to a date no
sooner than the last adjournment in April or sine die adjournment, whichever occurs first, of each regular and special session of the State
Legislature; effective, as to other state and county offices, during the entire time a person serves as such officer. Leave without salary or
other benefits shall not be required for any person serving in the State Legislature or for service on any committee during a period when
the Legislature is not in reqular or special session, provided that such person shall decline to accept all legislative compensation for such
service, but such person shall be entitled to mileage and other expense allowances as provided by statute and paid by the Legislature.

d. In the interest of the fullest participation in public affairs, personnel are free to express opinions speaking or writing as an individual in
signed advertisements, pamphlets and related material in support of or opposition to parties and causes. There will be the commensurate
responsibility of making plain that each person so doing is acting for himself and not in behalf of an institution supported by tax funds
drawn from citizens of varying political and economic views. (12-19-66; 5-19-72; 2-15-85)

16. RETIREMENT
a. Retirement Benefits
(1) Eligible classified employees are covered by the Kansas Public Employees Retirement System as determined by law.

(2) Unclassified employees are covered by and/or eligible for those retirement benefits which are set forth in detail in
Appendix E of this manual.

b. Phased Retirement Program

Subject to the provisions of K.S.A, 76-746 and K.A.R, 88-12-1 through 8, an unclassified employee aged 55 or older may enter into a
written agreement with the employing institution whereby the unclassified employee will accept a position which is less than full-time but
at least one-fourth time, and the institution will provide benefits on a full-time basis for up to five years.

c. Tax Sheltered Annuities

Subject to K.S.A. 74-4925 and 4925b, K.A.R. 88-10-1 through 12, and K.A.R. 88-11-1 through 12, eligible classified and unclassified
employees may participate in a voluntary tax-sheltered annuities program. (11-21-86; 9-16-93; 9-15-94; 12-14-95)

17. HEALTH PROGRAM AND INSURANCE

The state of Kansas provides group health, life and long-term disability insurance to eligible classified and unclassified employees.

18. WITHHOLDING OF PAYCHECKS AND SETOFF OF AMOUNTS OWED

Each Regents institution shall be authorized to withhold payroll or other warrants issued by the State to, or setoff amounts owgd by, any
officer or employee of that institution against salary, other compensation or other amounts payable to such individual for any fine, fee or
penalty owed by such officer or employee to the Regents institution, (11- 21-80; 6-18-81; 5-21-82)

19. KANSAS TORT CLAIMS ACT/LEGAL DEFENSE OF EMPLOYEES 3 "1

Lawsuits against state employees, including faculty and staff, are controlled by and handled pursuant to the provisions of the Kansas Tort

http://www.kansasregents.org/educators/policies/manual/faculty? .htm| 3/21/20072
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Claims Act (K.S.A. 75-6101 et seq.). The Act seeks to limit liability and provides that the state of Kansas will, subject to certain limitations
and qualifications, defend and indemnify state employees, including faculty and staff, sued as a consequence of actions taken by state
employees while acting within the scope of their employment.
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state _employee  shall

hearing the appeal. Such appeal shall be con-

ducted informally, and both the appellant and the

director may be present in person or by counsel,

and both may present evidence and argument,

The secretary shall make a timely disposition of
the appeal and shall furnish the agency and the
director a copy of his or her decision. The ﬁh'ng
of a notice of appeal or the pendency of an appeal
shall not suspend the final decision or final action
from which the appeal is taken.

(b) Any state agency may appeal to the gover-
nor from f{inal decisions or final actions of the sec-
retary of administration by filing a written notice
of appeal with the governor, signed by the head
of the agency, with a copy to the secretary of ad-
ministration, Such notice of appeal shall state in
clear and concise Iauguage the final decision or
final action of the secretary of administration that
is the sub ject of the appeal, and the grounds upon
which such appeal is based. Such notice of appeal
shall be delivered to the governor’s office or
mailed to the governor within ten (10) working
days after the final decision or final action ap-
pealed from becomes effective. The governor
shall thereupon set the day and hour for hearing
the appeal. Such appeal shall be conducted infor-
mally, and both the appellant and the secretary of
administration may be present in person or by'
counsel, and both may present evidence and ar-
gument. The governor shall make a timely dis-
position of the appeal and shall furnish the agency
and the secretary a copy of his or her decision.
The filing of a notice of appeal or the pendency
of an appeal shall not suspend the final decision
or final action from which the appeal is taken. (Au-
thorized by K.S.A. 75-3747; effective May 1,
1979.)

Article 13.—RECORDS, REPORTS,
RESEARCH AND EVALUATION
OF PERSONNEL SYSTEM

I-13-1. (Authorized by K.5.A. 75-3747; ef-
[ective May 1, 1979; revoked May 1, 1983.)

1-13-1a. Content and disclosure of in-
formation in employees’ official personnel
records. (a) The official personnel record of eacly
include _the [ollowing

information:

(1) documents showing the employee’s hires,
tran_sfers, Promotions, demotions, separations,
changes of pay rates, leaves of absence, or other
changes in employment status;

58
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(2) performance reviews, letters of reprimang.
and letters of rebuttal thereto, and letters of con.

mendation;

Ha
{3) applications for the positions for which the

employee was hired;
) letters of disciplinary action; and

{5) such other information the director of per. =

sonnel services deems appropriate.
(b) The official personnel record of each st

employee shall not contain information prohibiteq
by federal law.

(¢) The official personnel record of each state =
employee shall be transferred witl, the employee ..

if the employee transfers to another agency.

(d) Except as otherwise provided in this repy.
lation and the Kansas open records act, K.S.A. 45.
215 et seq., information contained in each state !
employee’s official personnel record shall not he |

open to public inspection.

(e) Upon inquiry of any individual, the division -
or the state agency where an employee is em- |
ployed shall disclose the following information

cohcerning an employee:
(1) the name of the employee;
(2) the employee’s current job title;
(3) the employee’s current or prior pay; and

(4) the employee’s length of employment with B

the state.

(1) Upon inquiry of a prospective employer, the
division or the state agency in which an employee
is employed may disclose the following additional
information concerning an employee:

(1) the name of the employing state agency;

(2) the length of time the employee has served
in the employee’s current position;

(3) any letters of commendation; and

(4) any documents regarding personal conduct .

and work performance to the extent consistent
with K.S.A. 44-117.

(g) When an individual from one of the follow-
ing agencies, in carrying forth the individual's of-
ficial duties, establishes a need for information
contained in an employee’s official personnel rec-
ord, appropriate personnel from those agencies
shall be permitted to access the personnel record:

(1) the Kansas department of administration;

(2) the Kansas attorney general’s office, includ-
ing the Kansas bureau of investiguiion;

(3) the federa) equal employment opportunity
commission and Kansas human r'ights commis-
sion;

(4) the Kansas civil service board,;

(5) legislative post audit;

Qenate Utilities Commuttee
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LAYOFF PROCEDURES AND ALTERNATIVES TO LAYOFF

1-14-7

(6) the state agency employing that employee;
and

(7) child support enforcement specialists of the
Kansas department of social and rehabilitation
services.

(h) Any current or former employee, or an in-
dividual or organization authorized in writing by
the current or former employee, may review the
employee’s official personnel record maintained
in a state agency or in the division. The request
shall be made in writing to the appointing au-
thority or the director, respectively. The agency
shall place in the employee’s personnel record a
copy of the written request and the written au-
thorization from the employee. The review shall
be consistent with the conditions established by
the appointing authority or the director, respec-
tively, and at a time and place mutually convenient
to the parties.

(i)(1) Upon request to the appointing authority
or designee or the director, respectively, the head
of any state agency or a designee, having a proper
interest and an established need to review the per-
sonnel record of an employee in another state
agency, may review the employee’s official per-
sonnel record, including applications for employ-
ment and performance reviews, whether the per-
sonnel record is maintained in a state agency or
in the division.

(2) Each state agency responding to job-re-
lated reference and performance questions from
another state agency shall answer the questions in
good faith.

(3) Ifa prospective employer that is not part of
Kansas state government requests information
about a current or former state employee as part
of a reference check, the response of the appoint-
ing authority shall comply with K.S.A. 1996 Supp.
44-119a.

(j) The official personnel record of any specif-
ically named employee shall be made available for
inspection in connection with Iitigntion, pursuant
to the terms of an order entered by a judge of any
federal, state, or municipal court properly having
jurisdiction over such litigation. (Authorized by
K.S.A. 1996 Supp. 75-3747, implementing K.S.A.
75-2950, K.S.A. 75-3746, and K.S.A. 1996 Supp.
45-221; effective May 1, 1983; amended Dec. 27,
1993; amended Dec. 17, 1995; amended May 31,
1996; amended June 20, 1997.)

1-13-2 to 1-13-4. {(Authorized by K.S.A.

59

75-3747T; effective May 1, 1979; revoked May 31,
1996.)

Article 14.—LAYOFF PROCEDURES
AND ALTERNATIVES TO LAYOFF

1-14-1 to 1-14-5. (Authorized by K.S.A.
75-2965, 75-2966, 75-2968; effective Jan. 1, 1967,
revoked May 1, 1979.)

1-14-6. (Authorized by K.S.A. 75-3747; im-
plementing K.S.A. 75-2048; effective May 1,
1984; amended January 18, 1994; revoked May
31, 1996.)

1-14.7. Agency submission of layoff no-
tice to director. (a) When submitting a layoff no-
tice to the director, the appointing authority shall
list the reason for the proposed layoff. As estab-
lished by K.S.A. 75-2948, as amended, the reasons
for proposing a layoff shall be limited to:

(1) a shortage of work or funds;

(2) the reinstatermnent of an employee returning
from authorized leave; or

(3) the abolition of a position or other material
change in duties or organization.

(b) Any appointing authority proposing a layoff
shall give written notice of the proposed layoff to
the director, and a copy of the notice to the sec-
retary of administration, at least 45 calendar days
before the proposed effective date of the layoff.
In cases of extenuating circumstances, the 45-day
notice requirement may be waived by the direc-
tor. However, in no case shall notice of layoff to
the director be less than 30 days prior to the pro-
posed effective date of the layoff.

(¢) In the notice, the appointing authority shall
specily:

(1) the reason or reasons for the layolt;

(2) the class, classes, or class series in which the
layoff is to oceur;

(3) the estimated number of employees to be
laid off;

(4) the proposed effective date of each layoff;

(5) the position or positions to be vacated by
layoff; and ‘

(6) the layoff scores of employees identified in
subsection (a) of K.A.R. 1-14-9,

(d) In addition to the information required un-
der subsection (c), the notice shall include the fol-
lowing information:

(1) a list of the agency’s organizational units;

(2) a description of any geographic areas to
which the layolfs will be limited; and
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Cedar Creek Properties, Inc. v. Board of Johnson County Comm'rs

annexation for the stated reason she had always had a han!feprég
to be a Lenexa resident. What would be the scope of the 'hml-
ering or preventing” determination? It would be conﬁneddm;r%p y
to how the annexation of the Purvis tract by Lenexa wogl ect
the area. Forgetting about the agreement among th‘e various arlrlmci
nicipalities for the moment, lat us assume the Purvis tract, c eIf
tract A, lies much closer to Overland Park than to Lenexa..
the Purvis tract lies between tract B and Overlar?d Park, granting
the annexation could seriously hinder and certan}ly delay devel-
opment of tract B. The extension of Lenexa services to thedarea
could be 20 or 30 years away. Overland Pz?.rk rmg?lt be ready Ig
expand its services within five years. Certainly, this factor wou :
be extremely important in determining whether or not to gra.nh
annexation to Lenexa. This scenario underscores th.e problem-w.1t
considering the proposed use of the property in determining
whether or not to grant the annexation petition. ‘Let us furtherr
assume Miss Purvis’ wish to be part of Lenex.a is granted.. Six
months later, she petitions Lenexa for a spem.al'use permit to
operate a rock quarry on the property. Even if it could be e;
tablished that operation of a rock quarry had bet_en her real god
all along (she had a lucrative option contract with the ‘Hollan
Corporation in the drawer which predated'the .annexatlon pro-
ceedings), this fact could never be used to invalidate .the annex-
ation. The irate adjoining landowners would have their forum in
ecial use permit proceedings.
theT}fE fact that g‘xe proposed use is “up front” in the case bef?rﬁ
us, coupled with the fact Lenexa has granted the. permit (\’v}_nc
is on appeal at the present time) shop]d not, in my OplIiIOI.l,
" expand the issues in the annexation to mclud.e tl_mse prop};erl(yi in
the special use permit proceedings. As the district court he 1 in
its memorandum opinion, to interject the proposed usage into
the annexation proceeding improperly tran.sfe.:rs Lenexa's zoning
prerogatives to the board of county commissioners.

I can well understand the adjoining landowners™ concerns

herein, but their forum is the special use permit ?roc.:eedings,
not the annexation proceedings. I would affirm the district court.
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State Dept. of SRS v. Public Employee Relations Board

No. 65,739

STATE OF KANSAS, DEPARTMENT OF SOCIAL AND REHABILITATION
SERVICES, PARSONS STATE HOSPITAL AND TRAINING CENTER,
Appellant, v. PUBLIC EMPLOYEE RELATIONS BOARD OF THE

Kansas DEPARTMENT OF HUMAN RESOURCES, Appellee.
(815 P.2d 66)
SYLLABUS BY THE COURT

. ADMINISTRATIVE LAW—Interpretation of Statute by Agency Respon-
sible for Enforcing Statute—Interpretation Entitled to Judicial Review.
The interpretation of a statute by an administrative agency charged with
the responsibility of enforcing that statute is entitled to judicial deference.

2. OPEN RECORDS ACT—Interpretation of Act by Kansas Public Em-
ployee Relations Board—Interpretation Not Accorded Judicial Deference
because Board Not Responsible for Enforcing Act. The Kansas Public
Employee Relations Board is not statutorily charged with the responsi-
bility of enforcing the Kansas Open Records Act, K.S.A. 45-215 et seq.,
therefore, its interpretation of the Act is not entitled to judicial deference.
The administrative interpretation of the Aect is given consideration, but
the final construction of the Act rests with the courts.

(=

3. SAME—Public Records—Agency Not Given Unregulated Discretionary
Power to Refuse to Release Information Sought by Public. The Kansas
Open Records Act, K.5.A. 45-215 et seq., does not allow an agency
unregulated discretionary power to refuse to release information sought
by the public. The stated policy of the Act is that all public records are
to be open to the public for inspection unless otherwise provided in the
Act.

4. SAME—Public Records—Public Inspection of Governmental Records. As
used in the Kansas Open Records Act, K.S.A. 45-215 et seq., “public”
means of or belonging to the people at large. “Public inspection”™ refers
to the right of the public to inspect governmental records when there
is a laudable object to accomplish or a real and actual interest in obtaining
the information. Neither the Kansas Public Employee Relations Board
nor the National Association of Government Employees are subject to
the limitations of the Act when acting under the government sanctioned
activities of the Public Employer-Employee Relations Act, K.5.A. 75-
4321 et seq.

5. EMPLOYER AND EMPLOYEE—Kansas Open Records Act—Social and

Rehabilitation Services Required to Disclose to Employee Union the Home
Addresses of Hospital Employees. Under the facts of this case, the trial
court did not err in finding that, under the Kansas Open Records Act
and Department of Administration regulation K.A.R. 1-13-1a, SRS could
not refuse to comply with the Kansas Public Employee Relations Board
order to disclose the home addresses of hospital employees.

Senate Utilities Committee

March 21, 2002
Attachment 5-1
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State Dept. of SRS v. Public Employee Relations Board

Appeal from Shawnee district court; THOMAS R. CONKLIN, judge. Opinion
filed July 12, 1991. Affirmed.

Linda J. Fund, of State Department of Administration, argued the cause
and was on the briefs for appellant.

Don Doesken, of State Department of Human Resources, argued the cause
and was on the brief for appellee.

David W. Hauber, of Boddington & Brown, Chtd., of Kansz.zs _City, was
on the brief for amicus curiae Kansas University Nurses Association.

The opinion of the court was delivered by

LOCKETT, J.: Kansas Department of Social and P\ehabili’tation
Services (SRS) appeals the district court’s affirmance of the Ixans?s
Public Employee Relations Board (PERB) order that SR‘S supl?})i
the National Association of Government Emplc?yees (Union) wit
employees’ home addresses. SRS claims the trial court eraedf (é)
in applying an improper scope of review to the PE}RB or e% IS\B)
in finding that SRS could not refuse to comply with the P
order under the provisions of the Kansas Open Reteo_rds f}ct
(KORA), K.S.A. 45-215 et seq., and Departme.nt of Administration
regulation K.A.R. 1-13-1a; and (3) in subjecting S_RS to t}}e pzn-
alities of K.S.A. 21-3914, which prohibii;s1 use of information de-

i blic records for commercial use.
anegef;‘g;]s E.I'le uncontroverted. Parsons State Hosl.)ital'and Train-
ing Center (Hospital) is a public agency. T}?e Union is t‘m? lo;al
employee organization certified as the exclusive repre's.?ntatlve or
all employees holding permanent, probationary, cond.1t10nal, part-
time, and intermittent appointments with the Hospital.

The Union requested the names and addresses of all persons
in the bargaining unit in order to communi.cate with them on
" matters of representation. The Hospital prov1ded. the names but
refused to provide the home addresses. The Ur.uon filed a com-
plaint with PERB, alleging SRS and the Hospital co-mm1tted. a
prohibited practice by denying the rights accompanying certifi-

i al recognition.
caﬁroraff:aring exganminer ordered SRS and the Hospital to
release the employees’ addresses to the Union, SRS E_md the
Hospital appealed the order to PERB. At the Board hearing, the

"nion claimed that SRS’s refusal to provide the addresse:s of the

iployees in the bargaining unit was a denial of the rights to

U T T Iy

e g s

TR

TR T
= 2 s

T T
Ty g g b

s

249 Kan. JULY TERM, 1991 - 165

State Dept. of SRS v. Public Emplovee Relations Board

which it was entitled. SRS argued (1) the Public Employer-Em-
ployee Relations Act (PEERA), K.S.A. 75-432] et seq., does not
require it to provide the recognized employee organization with
home addresses, and (2) KORA and K.A.R. 1-13-1a prohibit it
from releasing the employees’ home addresses.

The Board held that although KORA provides the employer
with discretion to disclose the information, the employees have
no reasonable expectation that their home addresses would not
be disclosed to their bargaining unit. The Board adopted the
recommendation of the hearing examiner and ordered the Hos-
pital to provide the names and home addresses of each person
in the bargaining unit to the Union within 30 days. In accordance
with K.S.A. 45-220(c), PERB’s order conditioned release of home
addresses on the Union’s certification that the Union would not
use the list or make the list available to another who might use
the information to sell property or services for commercial gain.
SRS appealed to the district court of Shawnee County.

The district court found that, under the Act for Judicial Review
and Civil Enforcement of Agency Actions, K.S.A. 77-601 et seq.,
the burden of proving the invalidity of PERB’s action is upon
the party asserting invalidity and the court is limited in granting
relief. K.S.A. 77-621. The district court noted that “ [iln re-
viewing questions of law, the trial court may substitute its judg-
ment for that of the agency, although ordinarily the court will
give great deference to the agency’s interpretation of the law.’
Wallis v. Secretary of Kans. Dept. of Human Resources, 236
Kan. 97, 101, [689 P.2d 787] (1984).” The district court ordered

. the Hospital to provide the Union with the names and home

addresses of all persons in the bargaining unit when the Union
certified that it would not improperly use the employees’ ad-
dresses. SRS again appealed.

SRS argues PERB has neither statutory authority to supplement
or interpret KORA nor the expertise to interpret Department of
Administration regulations. It argues interpretations of only those
regulations which are within an agency's area of expertise are
entitled to deference by the court; therefore, PERB’s interpre-
tations of KORA and K.A.R. 1-13-1a are beyond PERB’s expertise
and the district court erred by giving deference to PERB’s inter-
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pretations. SRS contends the trial court applied an incorrect scope
of review.. We agree. :

The interpretation of a statute by an administrative agency
charged with the responsibility of enforcing that statute is entitled
to judicial deference. This deference is sometimes called the doc-
trine of operative construction. Further, if there is a rational basis
for the agency’s interpretation, it should be upheld on judicial
review. If, however, the reviewing court finds that the admin-
istrative body’s interpretation is erroneous as a matter of law, the
court should take corrective steps. The determination of an ad-
ministrative body as to questions of law is not conclusive and,
while persuasive, is not binding on the courts. See Kansas Bd.
of Regents v. Pittsburg State University Chap. of K-NEA, 233
Kan. 801, 809-10, 667 P.2d 306 (1983).

PERB is not statutorily charged with the responsibility of en-
forcing KORA; therefore, its interpretation of KORA is not en-
titled to judicial deference. The interpretation of KORA is a
question of law and it is our function to interpret the Act to give
it the intended effect. U.S.D. No. 352 v. NEA-Goodland, 246
Kan. 137, 140, 785 P.2d 993 (1990). The administrative inter-
pretation of KORA is given consideration and effect, but the final
construction of the Act rests with the courts. See National Gyp-
sum Co. v. Kansas Employment Security Bd. of Review, 244 Kan.
678, 682, 772 P.2d 786 (1989).

Normally, the scope of judicial review of an administrative
board’s findings of fact and conclusions of law is governed by the
Kansas Act for Judicial Review and Civil Enforcement of Agency
Actions. K.S.A. 77-601 et seq. The Act for Judicial Review and
Civil Enforcement of Agency Actions, however, does not apply
to agency actions governed by the provisions of KORA. K.S.A.
77-603(c)(6). KORA provides the district court of the county where
the records are located with jurisdiction to enforce the Act. K.S.A.
1990 Supp. 45-222. Any action to enforce the Act in the court
is determined de novo.

The trial court erred in giving deference to PERB’s interpre-

“ion of KORA and in not determining the matter de novo, but

, error does not require reversal.
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SRS next contends the trial court erred in finding SRS could
not refuse, under KORA and K.A.R. 1-13-1a, to provide the home
addresses of the employees to the Union. .

Pertinent language in K.A.R. 1-13-1a provides:

.(b) Eiclcept as otherwise provided in this regulation, information contained
in each state employee’s official personnel file shall i
iy by not be open to public
(¢) Upon _inquiry of any individual, the division of personnel services, or
personnel in the state agency where an employee is employed, may disclose
Ithe following information concerning an employee:

“(l) Confirmation that an individual is employed by the state;

(2) name of employing state agency; ,

(8) current title and job position;

(4) current or prior rates of pay;

(5) length of employment with the state;
“(6) length of time the empl i

ployee has served in th y j

ek e employee’s current job
“(7) letters of commendation.”

SRS apparently argues that the regulation does not expressl
authorize disclosure of home addresses; therefore, the regulatior);
prohibits disclosure. ;

KORA is an affirmative act requiring disclosure of public rec-
ords unless the request places an unreasonable burden on the
agency or, if the request is repetitive in nature, is intended to
disrupt the agency’s function. K.S.A. 45-216 and K.S.A. 45-218(e)
) KORA designates 35 categories of records that public agencies.
shall not be required to disclose.” K.S.A. 45-221(a). K.S.A. 45-
221 does not prohibit disclosure but makes the decision to ;‘el-ease
the information discretionary with the custodian of the records.

SRS relies on two exceptions enumerated in
KORA. K.S.A.
45-221 provides: : oA

“(a) Except to the extent disclosure is otherwi i
rwise required by law, i
‘agency shall not be required to disclose: B

- “(4) Personnel records, performance ratings, or individually identifiable
re_c_ords pertaining to employees or applicants for employment except that
this exemption shall not apply to the names, positions, salaries and length
of service of officers and employees of public agencies once they are egm-

ployed as such.

5-3
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“(30) Public records containing information of a personal nature where
the public disclosure thereof would constitute a clearly unwarranted invasion

of personal privacy.” (Emphasis added.)

Statutory words are presumed to have been and should be
treated as consciously chosen and, with understanding of the
ordinary and common meaning, intentionally used with the leg-
islature having meant what it said. Kansas Ass'n of Public Em-
ployees v. Public Employee Relations Bd., 13 Kan. App. 2d 657,
661-62, 778 P.2d 377 (1989). SRS argues that if there is any
ambiguity in the plain language of K.S.A. 45-221(a)(4), the leg-
islative history clearly establishes that the legislature intended
unconditionally to exempt public employee personnel files from
disclosure.

The original version of KORA exempted “[plersonnel records
and performance ratings, except that this exemption shall not
apply to the names, positions, salaries, and lengths of service of
officers and employees of public agencies.” 1983 H.B. No. 2327.
SRS contends the legislature, in expanding the language of (a)(4)
to include “or individually identifiable records pertaining to em-
ployees or applicants for employment,” intended that any infor-
mation pertaining to an applicant or an employee that is
individually identifiable is exempted from disclosure. SRS con-

tends that, because the plain language of K.S.A. 45-221(a)(4) ex-
pressly requires only the name, position, salary, and length of
service of officers and employees of the public agency to be
disclosed to the public, the employee’s address is not to be
disclosed.

PEERA recognizes the State has a basic obligation to protect
the public by assuring, at all times, the orderly and uninterrupted
operations and functions of government. The purpose of the Act
is to obligate public agencies, public employees, and their rep-
resentatives to enter into discussions with affirmative willingness
to resolve grievances and disputes relating to conditions of em-
ployment, acting within the framework of law. It is also the
purpose of this Act to promote the improvement of employer-
employee relations within the various public agencies of the State
and its political subdivisions by providing a uniform basis for
recognizing the right of public employees to join or to refrain
from joining organizations of their own choice and be represented
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by SLICh Drganlzatlon.s 1n ﬂlell eIIlplOyIIlent Ielatl()lls allli d al S

éhe el_rnpl.oyees home address because: (1) it allows an emplo ee
; }Zgamzatuin to communicate with employees without disrﬁpgi,n
workplace; (2) Communication is effected without interferencf

f;?gﬁ,ical al'-ea;hang 4) it allows communication with all of the
Y€es 1n the bargaining unit, even tho

: ] : se who are with
phone, who live in a different city, or who cannot be ;}a]gl;

zgger to c_h'sclose: PERB argues that its order to provide the
resses is one “otherwise required by law” under K.§ A. 45

;.Qgge%GS(tla;gSfd‘} az_lf Dental Examiners, 63 Or. App. 561, 666
] s Valley St. Bank, et al. v, Fg : ,
S.D. 614, 620, 213 N.W. 2d 450 (1965). e St Bank, 87

The fundamental rule of Statutory construction is that the pur-

act and every part thereof. To this end, it is the duty of the

court, as i il
. as far as practical, to reconciie different provisions so as

5-Y
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to make them consistent, harmonious, and sensible. State v. Adee,
241 Kan. 825, 829, 740 P.2d 611 (1987).

The Kansas Open Meetings Act, K.8.A. 75-4317 et seq., and
KORA were passed by the legislature to insure public confidence
in government by increasing the access of the public to govern-
ment and its decision-making processes. This increases the ac-
countability of governmental bodies and deters official
misconduct. The public policy stated in KORA is that all records
are “open for inspection by any person unless otherwise provided
by this act.” K.S.A. 45-216(a). The burden of proving that an
item is exempt from disclosure is on the agency not disclosing.
K.S.A. 45-218.

KORA does not allow an agency unregulated discretionary
power to refuse to release information sought by the public. The
stated policy of KORA is that all public records are to be open
to the public for inspection unless otherwise provided in the Act.
As used in KORA “public” means “of or belonging to the people
at large.” “Public inspection” refers to the right of the public to
inspect governmental records when there is a laudable object to
accomplish or a real and actual interest in obtaining the infor-
mation. Neither PERB nor the Union are subject to the limi-
tations of KORA when acting under the government sanctioned
activities of PEERA. The trial court did not err in finding that
SRS could not refuse, under KORA and Department of Admin-
istration regulation K.A.R. 1-13-1a, to comply with the PERB
order to disclose the home addresses.

inally, SRS claims the district court erred when it failed to
~ determine whether the Union’s access to public employees™ ad-
dresses will subject SRS to possible criminal prosecution for vi-
olation of K.S.A. 21-3914, which provides:

“(a) No person shall knowingly sell, give or receive, for the purpose of
selling or offering for sale any property or service to persons listed therein,
any list of names and addresses contained in or derived from public records
except:

“(4) to the extent otherwise authorized by law.
“(b) Violation of this section is a class C misdemeanor.”

The trial court ordered the Union to execute a certification
that it would not use the names for commercial purposes. This

i
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is consistent with K.S.A. 45-220(c) in that an agency may require
a person or an entity requesting information under KORA to
provide written certification that its reason for obtaining th
names is not for commercial purposes. 8 e
SRS .cla,ims a certification is not adequate protection against
the Ur_non s possible misuse of home addresses to solicit thegsales
of ancillary services commonly provided by employee unions. We
-ﬁnd no .merit in this contention. Even if the Union user; the
iz;f(;;mah.on.for a commercial purpose, SRS would not be subject
ol rz ggllrn';lcrlla.ll) fi:ﬁty of K.S.A. 21-3914 because the disclosure

Affirmed.
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STATEMENT ON HB 3013
AN ACT CONCERNING ETHICS RELATING TO DISCLOSURE
OF REQUIREMENTS FOR CERTAIN CONSULTING
CONTRACTS

Thanks for the opportunity to provide a statement regarding HB 3013. The attached news
article clearly demonstrates the need for appropriate and thorough public disclosure. The
KSU professor who was testifying before the Senate Commerce Committee on a
Southwestern Bell deregulation plan just happened to be an individual who previously
worked in my organization while we were both employed at Southwestern Bell. And,

Mr. Chairman, because of this past relationship, I was the only person on the committee,
and very likely in the room, with the exception of current Bell employees, who knew of the
past employment relationship with Bell. As Chairman Brownlee said, if these past
relationships were disclosed, *“it cast a whole new light on his message,” referring to the
professor’s testimony. I support the need for full and complete disclosure when
independent experts who are state employees, or for that matter, any state employee, are
offering “expert testimony.” These past and, very likely, present business relationships of
these witnesses certainly can influence their “expert thinking.”

Mr. Chairman, thank you for the opportunity to provide this written statement. I regret I
cannot appear in person due to Senate floor activities but will be delighted to share further

insight or answer further questions should you or members of the committee need
additional clarification.

Senator Jim Barone
District #13

Senate Utilities Commiittee
March 21, 2002
Attachment 6-1
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By CaroL CRuPrER

Harns News Sarvice

TOPERKA - As Kansas State Univer- '

sity professor Dennis Weisman testifled
this week for a bill easing reyulations on
Southwestern Bell, Sen. Jim Barone
thouyht Weisman looked farmiliar.

Weisman told the Senate Commerce
Comumnittee that allowiny Beil to escape
some reyulation in exchanye for a com-
mitment 0 spread high-speed Internet
statewide would serve consumers well.

“The benedlts of broadbz2d are sig-
nificant and the risks minimal" he said.

What Weisman didn't reveal to the
Senate Cormumerce Committee was his
link to the relecommunications yiant.

As Barone., D-Frontenac, listenec.
he realized why the professor looked
familiar.

What followed was what Barone
terms “a sort of a ‘Perry Mason'
moment.”

Respanding to Barone's questions,
Weisman said that not only had he been
a marketing director for Soutawesiem
Beil, but he stll did consulting for the
company.

Barone, a retired Southwestern Bell
executive, said !t suddenly struck him
that he had worked with ‘Weisman more
than a decade ayo.

“He has less hair and is a little gray-
er,” Barone said.

No one would have been wiser had it
not been for Barone. The agenda simply
listed Weisman as a K-State econormics
professor.

“1 yot lucky because I recognized
him,"” Barone said.

The incident nas raised eyebrows at

the Statehouse about academic experts
who offer advice to state policy-makers.
Sen. Steve Morris, R-Hugoton, said it
would be nice to know when professors
have vested interests.
“We don't always know,” he said.
Carol Williams, 2xecutive director of
the Eansas Governmental Ethies
Commisstort. said law doesn't require
grate 2mployess to divulyge that infor-
mation.
_ “It's one of those things that falls
through the cracks,” she said.

No compensation from Bell

Weisman said that aithough Beil
sought and coordinated his testimony it
didn't compensate him.

“1 came on My OWN time and my own
money,” he said.

Weisman, an expert on reygulation,
hasn’t been a Bell employee since 1993.

“I thouyght my role was 0 speak ‘or
the implications of the act,” Weisman
said.

The professor said he has published
more than 50 articles, some critical of
Beil He has written books and served
on editorial boards of scholarly journals.

“You don't yet there by being an
advocate for one company,” he said.

Weisman noted that no one else who
testifled taiked about past jobs.

“1 didn't believe it was relevant,” he
said.

More questions next time

Commerce Chairman Karin
Brownlee, R-Olathe, thouyht she'd been
listening to an objective econOmist.

But after Barone’s questions, she
said, “It cast a whole new light on his
messaye.” '

Weisman said he'd sent a copy of his

testimony, including his resumeé, to
Southwestern Beil He thought they
would forward that information to
Brownlee's office to be included in the
official record.
-- By Friday, Brownlee’s office hadn't
received {t. A spokeswoman at
Southwestern Bell said she didn't xnow-
what had happened.

“Certainly Southwestern Bell has a
great deal of passion for SB 606,”
Brownlee said. “In their zeal, they
maybe didn't realize that rather than
add credibility to their eforts, this
detracts from it.”
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Testimony on House Bill 3013

Thank you for the opportunity to testify today on House Bill 3013.

An article in the November, 2001 Progressive Farmer magazine poses the question, “Are
universities for sale?” The article highlights the potential conflict between the need to raise
private money for research and consulting services and the public interest.

First, I want to assert that HB3013 does not aim to reduce research or consulting or attack
university faculty in any way. I fully agree that interaction between umiversity faculty and
business enhances the teaching and research missions of the universities and colleges in Kansas.

Rather, 3013 seeks to address potential conflicts with the public interest by applying the same
standards to university personnel that we apply to ourselves. That is, we understand that there
will be campaign contributions, therefore, we require public disclosure. We know that private
financial interests will affect our views, therefore, we require an annual filing of a statement of
substantial interest.

This proposal just requires disclosure of outside consulting. That allows public scrutiny of the
recommendations or other work by the faculty member in light of outside interests. Outside
consulting work is not discouraged. Information provided to the public is enhanced.

You may also want to ask if some research contracts do not fit under the definition of consultant.
If so, the bill’s disclosure application may need to be broadened.

Supervisors at universities are already required to file statements of substantial interests.
However, because they are busy in administrative roles they are less likely to have outside
contracts. But the same principle applies. Disclosure allows greater public scrutiny and, in the
long run, enhances trust of the university.

Thank you.
Senate Utilities Committee

March 21, 2002
Attachment 7-1
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A lack of government funds for ag research
has led land-grants to make deais
with private companies. Is the public
research system compromised?

By Jim Patrico

‘- 7 ou might as well hang a “For
Sale” sign on the front doors of
land-grant universities. So say crit-

ics who charge that in a rush for research
dollars. public institutions are making too
many deals with agribusinesses. The re-
sults, these critics say, are that professors
have become profit centers, private com-
panies often are setting the research agen-
das for universities, and supposedly
unbiased research is bought and paid for
by the companies that sponsor it.

“At land-grant universities today, the
guy who puts up the loot is the guy who
benefits . . . and that’s not always farmers
and ranchers,” says Fred Stokes, presi-
dent of the Organization for Competitive
Markets, an advocacy group for family
farms.

Stokes and others say land-grants take
too much research money from chemical,
pharmaceutical and sesd companies.
Sponsors then use the research to develop
expensive private-label products, which
farmers feel compelled to buy to remain
competitive.

“I believe this violates the mission of
our land-grant institutions. promotes con-
centration of agriculture and contributes
to the demise of the family farm,” says
Stokes.

That is quite a load to'lay on the acad-
emic world. After all, public colleges and
private industry have long been research
and funding partners. And those partner-
ships have led to many of the advances
that fueled the Green Revolution and
shaped the way we farm.

But that relationship has gotten out of

~
[

whack in recent years, critics say. They
cite the following evidence:
® In 1998, the University of Califor-
nia-Berkeley signed an agreement with
Novartis that gave the university access
to some of the company’s proprietary
technology. Novartis also gave 525 mil-
lion over five years for research in the
Department of Plant and Microbial Biol-
ogy. In return, the company will receive
first rights to license up to 33% of the
patents that result from work using those
funds. The deal aiso grants Novartis (now
Syngenta) two of five seats on the de-
partment’s research committee, which de-
termines how the $25 million is spent.
The arrangement didn’t sit well with
some UC—Berkeley faculty members. As
Ignacio Chapela, a UC professor of mi-
crobial ecology, told Arlantic Monthly
magazine, “This deal instirutionalizes the
university’s relationship with one com-
pany, whose interest is profit. Our role
should be to serve the public good.”
® Land-grant researchers increasingly
find themselves shut out of the scien-
tific process by patents owned by in-
dustry. For instance, William Folk, a
professor of biochemistry at the Uni-
versity of Missouri, recently found that
he could not obtain licenses to use cer-
tain plant-transformation techniques de-
veloped by industry. He wanted to use
the techniques to improve plant nutri-
tional quality.

First planted in 1888, Sanborn Field at the
University of Missouri is symbelic of ag
research at land-grants. pHOTOS. JIM PATRICO
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Opinion
Seeds of doubt

Knowing where experts’ money comes from
helps us better evaluate their advice

One of the oldest pieces of
advice in unraveling political
alliances is follow the money.

5 Money is a reliable indicator of

' motive. When companies spend
money on lobbyists and experts,
they don’t spend it casually.

So when Sen. Dennis McKin-
ney, D-Greensburg, says he thinks
university professors should be
required to disclose consuiting
fees they receive, he has a good
point.

Some members of the academic
community sound wounded by his
suggestion. '

“If we are scientists, our goal is
to educate the public,” says Ted
Schroeder, an agricultural econo-
mist. “It has nothing to do with
who we are consulting with.”

Right. And politicians tell us
they make decisions based on
what’s best for their constituents,
not on who gave them how much
money.

We would hope scientists
wouldn’t adjust their opinion
according to who is paying them
money. But they are as human as
the rest of us, which means they
will be tempted to avoid offending

the people writing them the
checks.

Science strives to be unequivo-
cal, cut-and-dried, black-and-
white. It rarely is. Does anyone
really wonder why the only scien-
tists who believe cell phones cause |
brain cancer are ones who don’t
work for cell phone manufactur-
ers? You wouldn’t expect it to be
the other way around, would you?

Some environmentalists have
been so bold as to suggest that
herbicide and pesticide manufac-
turers aren’t entirely candid about
the risks of using their products.
They’ve even suggested that land
grant schools have been too reluc-
tant to challenge the chemical
companies, fearing it might jeop-
ardize the money they get from
these sources.

It’s safe to say that most scien-
tists offer their honest view,
regardless of who helps pay their
salary. But the public would be
better served if it had access to
that information.

Disclosing it wouldn’t compro-
mise their integrity. It would only
enhance it.

— Duane Schrag
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OPINION

Without

disclosure,
questions

THE ISSUE

University consultants

THE ARGUMENT

Conrracts must be made public

ep. Dennis McKinney has a
gripe with the Kansas State
University Extension Ser-

And we can’t say we blame him.

The Greensburg Democrat says
K-State professors who provide ad-
vice on cattle and grain operations
for Kansas farmers and ranchers
also perform consulting work with
large ag-related corporations. Plus,
he says, big companies provide an
expanding share of research fund-
ing for the university.

McKinney says that means
Kansas producers may be getting
biased advice from those who also
depend on large corporations for a
paycheck. His concerns were out-
lined in a story published Sunday
in the Journal.

McKinney is correct in raising
this issue. The potential for conflic
of interest in these cases is high
and the Kansas Legislature should
do something about it.

The solution does not rest with
forcing K-State faculty to discontin
ue consulting work for large corpo-
rations. This is an important func-
“*on for both the university and pri-

FHavys Daily News
Hutzhinssn News

lcia Registar

Jehnsen Caunty Sen
Karsas City Xarsan
Lawrenca Jeournal Werig
Lzavenwers Times

vate industry. Academics need con-
tact with the corporate arena to
stay abreast of “real world” condi-
tions. And corporations need the
focus, specialized knowledge and
research found among K-State staff
and faculty.

A better solution is for the Legis-
lature to require professors and
staff to report consultant work
they perform outside the state’s
public universities, in much the
same way lawmakers are required
to file statements of substantial in-
terest with the secretary of state.

The statements list business owner-

ships, consulting fees, commissions
and other financial interests.

Currently, faculty members who
perform consulting services must
obtain approval of their depart-
ment head and dean. The activities
are recorded in personnel files, but
the information is not public
record.

Requiring full disclosure of con-
sultant work would help Kansas
farmers and ranchers understand
any potential bias that may exist
when they seek advice from the K-
State faculty through the Extension
Service.

But this issue involves more than
ag-related consulting. Full disclo-
sure legislation should include 3]l
faculty, staff and administrators at
any state university and college.
Kansas taxpayers deserve to know
how publicly supported assets,
such as university buildings, labs,
offices and administrative services,
are being used to augment outside
income for these public amplovees.

" — Tom Bell
Editor & Publisher
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Voluntary disclosure

Kansas lawmaker's sug- There's nothing to suggest
estion that public univer- those in academia are not true
sity professors disclose who to themselves in that regard.
hires them as consultantsisa  And disclosing which organi-
good one, but it need not be zations are soliciting advice
legislated. from which professors does
Rep. Dennis McKinney, D- not suggest bias on the part of
Greensburg, says producers - the educaior.

should have the right to know Moreover, such disclosure
when university agriculture would practically ensure pro-
faculty hire out as paid consul- fessors would be true to their
tants to private industry. cause to consult, rather than
McKinney, a cattle and promote, the goods and ser-
grain farmer, says herelieson  vices of a company.
Kansas State University Currently, professors on the
Extension officials for advice, = payrolls of private business
as do many other Kansas farm- must report such activity to
ers. McKinney questions the their deans for approval. The
objectivity of information sup- information is in the profes-
plied by K-State experts given  sor’s personnel file, which is,
that many are hired by agri- as it should be, a confidential

culture-based businesses for

file.

consultation. McKinney isn't seeking a
McKinney would like to see  revolutionary change or one
professors receiving consulta-  that would cause to alter the
tion money from large ag- relationship professors have
based corporations disclose with outside business.
those relationships to the pub- But mandating disclosure
lic. Supporters say it's a good would not be in the spirit of
idea. Opponents say the profes- the consulting business.
sors are in the education busi-  Rather, school officials should
ness and their objective inac-  encourage voluntary disclo-
cepting consulting jobs is to sure, and professors should be
be, well, objective. willing to provide it.
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raises eyebrows

No compensation from Bell

Weisman said that although Bell
sought and coordinated his testimony it
didn’t compensate him.

“1 came on my own tune and my own
money,” he said.

Weisman, an expert on regulation,
hasn't been a Bell empioyee since 1993.

“I thought my role was to speak for o
the implications of the act,” Weisman
said.

The professor said he has published

By CaroL CRUPPER
Harris News Service
TOPEKA - As Kansas State Univer- '
sity professor Dennis Weisman testified
this week for a bill easing regulations on
Southwestern Bell, Sen. Jim Barone
thought Weisman looked familiar.
Weisman told the Senate Commerce
Committee that allowiny Bell to escape
some regulation in exchanye for a com-
mitment to spread high-speed Internet
statewide would serve consumers well.
“The benefits of brogdba®d are sig-

nificant and the risks minimal " he said.

What Weisman didn't reveal to the
Senate Commerce Committee was his
link to the telecommunications giant.

As Barone, D-Frontenac, listenec.
he realized why the professor looked
familiar.

What followed was what Barons
terms “a sort of a 'Perry Mason’
moment.”

Respaonding to Barone’s questions,
Weisman said that not only had he been
a marketing director for Southwestern
Bell, but ne still did consulting for the
company.

Barone, a retired Southwestern Bell
executive, said it suddenly struck him
that he had worked with Weisman more
than a decade ago.

“}e has less hair and is a little yray-
er,” Barone said.

No one would have been wiser had it
not been for Barone. The agenda simply
listed Weisman as a K-State economics
professor.

~ “I got lucky because I recognized
him,” Barone said.

The incident has raised eyebrows at

the Statehouse about academic experts
who offer advice to staté policy-makers.
Sen. Steve Morris, R-Hugoton, said it
would be nice to know when professors
have vested interests.
“ie dom't always know,” he said.
Carol Williams, executive director of
the ZEansas Governmental Ethies
Commission, said law doesn't require
state employees to divulge that infor-
mation.
_ “It's one of those things that falls
through the cracks,” she said.

more than 60 articles, some critical of
Bell. He has written books and served
on editorial boards of scholarly journals.
“You donm’t get there by being an
advocate for one company,” he said.
Weisman noted that no one else who
testified talked about past jobs.

“1 didn't belleve it was relevant,” he
said.

More questions next time

Commerce Chairman Karin
Brownlee, R-Olathe, thought she’d been
listening to an objective economist.

But after Barone's questions, she
said, “It cast a whole new light on his
message.” :

Weisman said he'd sent a copy of his
testimony, including his resumé, to
Southwestern Bell. He thought they
would forward that information to
Brownlee’s office to be included in the
official record.

-- By Friday, Brownlee's office hadn't

received it. A spokeswoman at

Southwestern Bell said she didn't know-
what had happened.

“Certainly Southwestern Bell has a
great deal of passion for SB 606,”
Brownlee said. “In their zeal, they
maybe didn't realize that rather than
add credibility to their efforts, this
detracts from it.”
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PROPOSED AMENDMENT TO HOUSE BILL NO. 2959

New Section 1. (a) On and after January 1, 2003, no faculty
member or other employee of a state educational institution in
the unclassified service under the Kansas civil services act, and
amendments thereto, shall serve as a consultant or perform
consulting services, either individually or as part of a
business, unless such person has filed a disclosure statement as
required by this section. The disclosure statement shall contain
the following information:

(1) The names of the contracting parties;

(2) whether or not the faculty member has a substantial
interest in the consulting business;

(3) the date that the contract was approved by the
institution as determined by the board of regents;

(4) the amount of the consideration of the contract;

(5) a summary of the basic terms of the contract; and

(6) any other information required by rules and regulations
promulgated by the board of regents.

The information required by paragraphs (1) through (5) shall
be disclosed pursuant to any request therefor made under the open
records act.

(b) The disclosure statement required by this section, and
amendments thereto, shall be filed with the secretary of state
and the 1local information officer of the state educational
institution and such other locations as designated by the board
of regents by rule and requlation no later than 10 business days
after the contract has been signed by both parties. Each
disclosure statement, and awmendments tnereto, reguired by this
section shall be available for public inspection, wunder the
provisions of the open records act, during the normal business
hours of any office in which it is filed. Disclosure statements
required under this section shall be maintained for a period of

five years after the faculty member or unclassified employee of a

Senate Utilities Committee
March 21, 2002
Attachment 8-1
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state educational institution ceases to be employed by such
state educational institution.

(c) A separate disclosure statement, or amendment of an
existing disclosure statement, shall be filed for each consulting
business owned, operated or maintained by such faculty member or
other unclassified employee in the unclassified service under the
Kansas civil service act, and amendments thereto, of a state
educational institution.

(d) No contract may be divided for the purpose of evading
the requirements of this section. All contracts between the same
parties during a calendar year shall be treated cumulatively as
one contract for the purposes of this section.

New Sec. 2. The statement required by section 1, and
amendments thereto, shall be signed and dated by the individual
making the statement and shall contain substantially the

following:
STATEMENT OF CONSULTING INTERESTS

(name)
(office or position of employment for which this statement is filed)
(address) (body of statement, including the information prescribed

by section 1 in form prescribed by Kansas board of regents)

"I declare that this statement of substantial interests
(including any accompanying schedules and statements) has been
examined by me and to the best of my knowledge and belief is a
true, correct and complete statement of all of my consulting
interests and other matters required by law. I understand that
intentional failure to file this statement as required by law or

intentionally filing a false statement is a class B misdemeanor."

(date of filing) (signature of person making the statement)

New Sec. 3. As used in this act: (a) "Board of regents shall

have the meaning ascribed to it in K.S.A. 76-711, and amendments

e&,ﬂ.
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thereto.

(b) "Business" shall have the meaning ascribed to it in
K.S.A. 46-230 and amendments thereto.

(c) "Consultant" shall have the meaning ascribed to it in
K.S.A. 46-284 and amendments thereto. Consultant also includes
any corporation, partnership or other business entity in which
the individual has a substantial interest.

(d) "Contract" shall have the meaning ascribed to it in
K.S.A. 46-231 and amendments thereto.

(e) "Person" shall have the meaning ascribed to it in K.S.A.
46-223 and amendments thereto.

(£) "sState educational institution" shall have the meaning
ascribed to it in K.S.A. 76-711, and amendments thereto.

(g) "Substantial interest" shall have the meaning ascribed
to it in K.S.A. 46-229 and amendments thereto.

New Sec. 4. This act shall not apply to any faculty member
or other employee of a state educational institution in the
unclassified service under the Kansas c¢ivil service act, and
amendments thereto:

(a) Who serves in an adjunct faculty position which is a
part-time position which is equivalent to 25% or less of a
full-time position;

(b) whose consulting contract has an annual value of $500 or
less;

(c) who is an attorney if disclosure would require revealing
the identity of a client or otherwise violate the lawyer-client
privilege set forth in K.S.A. 60-426, and amendments thereto; or

(d) who is a physician if disclosure would require revealing

Liie  identity of

a patient or otherwise violate the
physician-patient privilege set forth in K.S.A. 60-427, and

amendments thereto.
New Sec. 5. (a) Failure to file any statement as required by
this act or intentionally filing a false statement is a class B

misdemeanor.
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(b) Failure to provide access to or a copy of a disclosure
statement as required by this act shall be deemed to be a
violation of the open records act and shall be subject to the
provisions of K.S.A. 45-222 and 45-223 and amendments thereto.

New Sec. 6. The Kansas board of regents shall adopt rules
and regulations necessary to implement this act on or before
January 1, 2003.

New Sec. 7. Sections 1 through 7, and amendments thereto,
shall be known and may be cited as the university consulting

contract sunshine act.
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(44) The amount of franchise tax paid to the secretary of state by
domestic corporations, foreign corporations, domestic limited liability
companies, foreign limited liability companies, domestic limited partner-
ship, foreign limited partnership, domestic limited liability partnerships
and foreign limited liability partnerships.

(45) Records the disclosure of which may jeopardize the security of
systems, facilities or equipment used in the production, transmission or

distribution of energy’or communications services,

I

(b) Except to the extent disclosure is otherwise required by law or as
appropriate during the course of an administrative proceeding or on ap-
peal from agency action, a public agency or officer shall not disclose fi-
nancial information of a taxpayer which may be required or requested by
a county appraiser or the director of property valuation to assist in the
determination of the value of the taxpayer’s property for ad valorem tax-
ation purposes; or any financial information of a personal nature required
or requested by a public agency or officer, including a name, job descrip-
tion or title revealing the salary or other compensation of officers, em-
ployees or applicants for employment with a firm, corporation or agency,
except a public agency. Nothing contained herein shall be construed to
prohibit the publication of statistics, so classified as to prevent identifi-
cation of particular reports or returns and the items thereof,

(¢) As used in this section, the term “cited or identified” shall not
include a request to an employee of a public agency that a document be
prepared.

(d) If a public record contains material which is not subject to dis-
closure pursuant to this act, the public agency shall separate or delete
such material and make available to the requester that material in the
public record which is subject to disclosure pursuant to this act. If a public
record is not subject to disclosure because it pertains to an identifiable
individual, the public agency shall delete the identifying portions of the
record and make available to the requester any remaining portions which
are subject to disclosure pursuant to this act, unless the request is for a
record pertaining to a specific individual or to such a limited group of
individuals that the individuals’ identities are reasonably ascertainable, the
public agency shall not be required to disclose those portions of the record
which pertain to such individual or individuals.

(e) The provisions of this section shall not be construed to exempt
from public disclosure statistical information not descriptive of any iden-
tifiable person.

(f) Notwithstanding the provisions of subsection (a), any public rec-
ord which has been in existence more than 70 years shall be open for
inspection by any person unless disclosure of thie record is specifically
prohibited or restricted by federal law, state statute or rule of the Kansas

i
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or (B) sewer or wastewater treatment
ystems, facilities or equipment
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(44) The amount of franchise tax paid to the secretary of state by
domestic corporations, foreign corporations, domestic limited liability
companies, foreign limited liability companies, domestic limited partner-
ship, foreign limited partnership, domestic limited liability partnerships
and foreign limited liability partnerships.

(45) Records the disclosure of which[may
systems, facilities or equipment used in the production, transmission or

—

revealing security measures that protect

distribution of energy or communications services.

(b) Except to the extent disclosure is otherwise required by law or as
appropriate during the course of an administrative proceeding or on ap-
peal from agency action, a public agency or officer shall not disclose fi-
nancial information of a taxpayer which may be required or requested by
a county appraiser or the director of property valuation to assist in the
determination of the value of the taxpayer’s property for ad valorem tax-
ation purposes; or any financial information of a personal nature required
or requested by a public agency or officer, including a name, job descrip-
tion or titlé revealing the salary or other compensation of officers, em-
ployees or applicants for employment with a firm, corporation or agency,
except a public agency. Nothing contained herein shall be construed to
prohibit the publication of statistics, so classified as to prevent identifi-
cation of particular reports or returns and the items thereof.

(c) As used in this section, the term “cited or identified” shall not
include a request to an employee of a public agency that a document be
prepared.

(d) If a public record contains material which is not subject to dis-
closure pursuant to this act, the public agency shall separate or delete
such material and make available to the requester that material in the
public record which is subject to disclosure pursuant to this act. If a public
record is not subject to disclosure because it pertains to an identifiable
individual, the public agency shall delete the identifying portions of the
record and make available to the requester any remaining portions which
are subject to disclosure pursuant to this act, unless the fequest is for a
record pertaining to a specific individual or to such a limited group of
individuals that the individuals’ identities are reasonably ascertainable, the
public agency shall not be required to disclose those portions of the record
which pertain to such individual or individuals.

(e) The provisions of this section shall not be construed to exempt
from public disclosure statistical information not descriptive of any iden-
tifiable person.

(f) Notwithstanding the provisions of subsection (a), any public rec-
ord which has been in existence more than 70 years shall be open for
inspection by any person unless disclosure of the record is specifically
prohibited or restricted by federal law, state statute or rule of the Kansas

would pose a substantial likelihood of

Senate Utilities Committee

March 21, 2002
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For purposes of this paragraph, security
means measures that protect against criminal
acts intended to intimidate or coerce the

civilian population, influence government
policy by intimidation or coercion or to
affect the operation of government by
disruption of public services, mass

destruction, assassination or kidnapping.
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