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MINUTES OF THE HOUSE COMMITTEE ON FEDERAL AND STATE AFFAIRS.

The meeting was called to order by Chairperson Bill Mason at 1:35 p.m. on March 20, 2003 in Room 313-
S of the Capitol.

All members were present except:  Representative John Edmonds
Representative Candy Ruff

Committee staff present: Russell Mills, Legislative Research Department
Mary Torrence, Office of Revisor of Statutes
Rose Marie Glatt, Committee Secretary

Conferees appearing before the committee:

Proponents: Lamar Shoemaker, Sheriff of Brown County
Ron Hein, Lobbyist for Prairie Band Potawatomi Nation
Terry Scott, Chief of Police for Prairie Band Potawatomi Nation

(written testimony only)

Senator Lana Oleen

Steve Jones, Chief of Police for Sac & Fox Nation
Tom Conklin, Chief of Police for Kickapoo Tribe
Jeff Frederick, Chief of Police for Iowa Tribe

Opponents: Representative Becky Hutchins
D. Durham, Sheriff of Jackson County

Others attending: See Attached

Representative Novascone introduced Marilyn and Molly Novascone, his mother and sister. Chairman
Mason acknowledged his granddaughter, Martha Mason, who had spent the day at the Capitol.

SB 9 - Allows tribal law enforcement agencies and officers, when specifically requested to assist state,
county, or city law enforcement agencies and officers, to be considered to be an officer of the agency being
assisted. The tribal agency or officer would have the same powers, duties, and immunities of the state,
county, or city agency during the period of time in which the tribal enforcement agency or officer is
providing assistance.

Staff provided history and explanation of the bill. It was noted that there was language in the existing
gaming compacts regarding the tribal law enforcement agencies. Staff answered questions regarding the
differences in the 2002 bill and the new Senate bill and the definition of coterminous.

Lamar Shoemaker, Sheriff of Brown County, stated that although they were not opposed to SB 9, it does
not address the problems of providing efficient law enforcement with limited fiscal realities or enhance the
daily safety of communities (Attachment 1). He stated that there was a Judiciary Committee version that
meets both those needs. It promotes protection for the citizens of Kansas by qualified law enforcement
officers without the cost to the counties for duplication of services.

Ron Hein, legislative counsel for Prairie Bank Potawatomi Nation, appeared in support of SB 9
(Attachment 2). He reviewed past legislation relating to tribal law enforcement officers. He suggested that
the potential liability of counties/state could be solved with an amendment to the original SB9. He stated
that the current version of the bill does not solve the problems facing law enforcement officers and he
requested the committee approve legislation which is more consistent with SB 9 as introduced.

Terry Scott, Chief of Police, Potawatomi Tribal Police stated that the matter before them was simple. That
1ssue being, should the Tribal Police be permitted to take into custody, non-Indians who commit crimes on
the Indian Reservations and “deliver them up” to the appropriate authorities having authority to prosecute?
SB 9 as it was originally proposed provides a viable solution to the problem of consistent law enforcement
on Reservations (Attachment 3).




Representative Hutchins spoke in opposition to the original SB 9 and SB 9 as amended by the Senate
Committee of the Whole. The bill now reflects the language of last session’s SB 74, which does address
some of the concerns of potential liability for state and county governments (Attachment 4). However, the
bill does not address the issue of land-into-trust decisions, and the possible unintended consequences of the
bill. She provided three documents to support her concerns over this issue:

. Letter from Deputy Attorney General Julene Miller regarding impact of 2001 SB 74

. Notice of Appeal from the State of Kansas to put land into trust, from John Michael Hale,
Special Assistant Attorney General for the Department of Revenue

. Arizona language to be used for an amendment to SB 9

She urged the committee not to recommend SB9 favorable passage until the land-into-trust is addressed.

Daina D. Durham, Sheriff of Jackson County explained why she was opposed to SB 9 (Attachment 5). She
explained three issues of concern in the bill; liability of the county and state for wrongful acts of tribal law
enforcement officers, increase in court dockets for the 1% and 2™ Judicial Districts and the impact on
counties with trust land eroding their tax base. She made four recommendations to the Legislation, offering
solutions to her concerns.

It was noted that there were written remarks for SB 9 from Senator Oleen, (Attachment 6). Due to time
constraints supportive testimony was not heard but distributed from the following: Tom Conklin , Chief of
Police for the Kickapoo Tribe in Kansas, ( Attachment 7), Jeff Frederick, Chief of Police for Iowa Tribe,
(Attachment 8), and Steve Jones, Chief of Police for Sac & Fox Nation (Attachment 9).

Discussion followed regarding the number of Tribal Law Enforcement Officers on four reservations and
the impact of increased officers on jails, dockets and court costs, the intent of the bill and the effects of the
land-into-trust issue, liability for the counties and state, expanding boundaries of Indian nation, and a
comparison of jurisdiction of Tribal Law Enforcement Officers in Arizona and Kansas..

In response to a question regarding what other states are doing about this issue, staff agreed to deliver a
copy of a 1999 survey that addressed that issue (Attachment 10).

The hearing was closed on SB 9. The meeting adjourned at 3:10 p.m. with the next meeting scheduled for
March 24, 1:30 p.m., room 313-S at the Capitol.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 2
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Brown Gounty Sheriff's Dept.

706 UTAH HIRWATHA, KS 66434
PHONE [7851-742-7125
FAX (785)-742-3058

Lamar Shoemaker-Sheriff

March 20, 2003

Chairman William Mason and Members of

Kansas House Committee on Federal and State Affairs
Kansas State Capitol

800 SW Tenth Street

Topeka, Kansas 66612

RE: Testimony for House Committee on SB 9
Chairman Mason and Committee Members:

My name is Lamar Shoemaker, and I am the Sheriff of Brown County, Kansas. I appear before you today
to support the amendment of K.S.A. 22-2401a to authorize the Law Enforcement Officers of the four
Kansas Native American Tribes to make arrests under the Kansas Criminal Code. In addition to this
statement of support, I am also providing you with an Analysis of the Tribal Law Enforcement Initiative
and the version of SB 9 as passed by the Senate Judiciary Committee and before amendment by the
Senate. I support the Judiciary Committee version of SB 9.

While I do not oppose the Senate version of SB 9, I must point out that it does not address the broader
problems facing rural county law enforcement in the State of Kansas . . . providing law enforcement
within limited and sometimes shrinking fiscal realities. SB 9, as it stands before this Committee, simply
does little to enhance the daily safety of our communities and does almost nothing to make my job as the
Sheriff of a rural county more efficient. The Judiciary Committee version meets both of these criteria at
no additional cost to my office.

Brown County has three tribes, Kickapoo, Sac & Fox and Iowa, occupying different portions of its area.
All three tribes have law enforcement officers that are trained and certified just like my officers.. These
officers are going to enforce the law to protect their communities. At this time, if tribal law enforcement
has to detain an offender that they can not arrest, then I have to send one of my officers out to duplicate
their service.

Tribal Officers have full authority to detain any person to protect the safety of their community, and they
do exactly that until an officer empowered to arrest arrives. I feel this is an inefficient system since the
Tribal Officers must be witnesses in the case and testify in court if needed. My officers often duplicate

much of the work the Tribal Officers have already done, which includes the writing and filing of reports .
Hs Federal & State Affairs
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Page 2
Testimony for House Committee on SB 9

The Judiciary version of SB 9 is the prudent thing to do for rural law enforcement. It promotes
protection for the citizens of our state by qualified law enforcement officers without the cost to the
Counties for duplication of services. This version is a win-win scenario for everyone.

I request that before passing SB 9 as it now is drafted, that you consider addressing and amending the
same to reflect the Senate Judiciary version. Those of us who have promoted the Judiciary version are
willing to meet with any of you who have concerns about the proposed changes. Please feel free to
contact me if you would like to set up such a meeting.

In conclusion, those of us who have put our time, effort and energy into this matter, are willing to
continue to do so. Public safety is our primary concern, however, we feel that the current version of
SB 9 does not adequately address the issue. I would like to thank you in advance for your time and
consideration of this matter.

Respectfull

.\-—”Ax___,__
J. Lamar Shoemaker
Sheriff of Brown County



TRIBAL LAW ENFORCEMENT INITIATIVE

INTRODUCTION:

The following materials were presented on March 20, 2003 to the Kansas House
Committee on Federal and State Affairs by Sheriff Lamar Shoemaker, Brown
County Sheriff supporting the amendment of the “Campus Police” law to
encompass Tribal law enforcement officers as it was passed out of the Kansas
Judiciary Committee and before being amended by the Kansas Senate. (A copy
of SB 9 as it was passed out of the Senate Judiciary Committee is included with
these written materials.)

BACKGROUND ANALYSIS:

All four of the Kansas Tribes have fully equipped law enforcement agencies with
officers certified by the State of Kansas. Many of these officers are also certified
as Bureau of Indian Affairs ("BIA”) law enforcement officers. All are trained
professionals.

These Tribal officers have criminal jurisdiction pursuant to their Tribal laws over
all Native Americans on their Reservations'. If the officer is also BIA certified,
then the officer has criminal federal law jurisdiction over any person on the
Reservation’. These officers have no general felony jurisdiction over all persons
on the Reservation.

This lack of general felony jurisdiction causes a delay in police protection in rural
areas of Brown, Jackson, and Doniphan Counties. The sheriffs’ offices are more
than fifteen (15) miles from the Reservations, so the response time is at best
fifteen minutes or more.

The jurisdictional scheme is a checkerboard in codes, territory, and officers
because of this Tribal, Federal, and State jurisdiction with a major gap in general
felony codes and police authority. The largest gap is the one created between
the Tribal law enforcement over Native Americans under Tribal codes and the
BIA enforcement of federal major felony crimes over any person within Indian
Country. In between the Tribal misdemeanor codes covering only Native
Americans and the federal major felony codes covering everyone, there is a large
criminal code chasm — no codes for general felony crimes unless a State officer
makes the arrest.

' The Tribal codes are limited to misdemeanor violations.

% The federal codes address primarily major crimes.



This multi-dimensional checkerboard effect results in confusing and limited law
enforcement protection within Indian Country in Kansas. This is not safe.

THE SOLUTION:

The State Criminal Code can only fill this gap if the officers are available.
Presently, the State lacks sufficient resources to provide additional State officers.
The Tribal officers can fill this need if they are authorized to arrest under the
State Criminal Codes just like university officers and municipal officers.

This law would allow Tribal officers to arrest persons utilizing the Kansas
Criminal Codes, and file the case with the Sheriff. The County Attorney would
then prosecute the cases. The Tribal officers would assist in all law enforcement
duties from initial arrest through trial, sentencing, and post conviction hearings at
no expense to the State®.

This legislation solves the multi-dimensional checkerboard:jurisdictional problem
by providing the following:

e Complete criminal jurisdiction (Tribal, State and Federal Code authority).
e All persons now subject to State Criminal law.

e Enhanced safety to everyone on the Reservation.

¢ No additional fiscal impact to the State.

¢ No duplication of services.

» Promotes law enforcement inter-cooperation.

PROPOSED AMENDMENT TO K.S.A. 22-2401a:

The proposed amendment to the Campus Police bill is attached hereto (SB 9 has
it came out of the Senate Judiciary Committee). It simply modifies K.S.A. 22-
2401a to authorize the Tribes’ law enforcement officers to make arrests under
the Kansas Criminal Codes like other officers authorized under this same law,
including the campus and municipal law officers. This bill enhances the safety of
everyone at no expense to any one.

* The Tribes pay all of the Tribal law enforcement officers. Tribal Governments not State or

local governments provide all of their equipment.
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As Amended by Senate Committee

Session of 2003
SENATE BILL No. 9
By Joint Committee on State-Tribal Relations

1-10

AN ACT concerning jurisdiction of certain law enforcement officers; re-
lating to Native American tribal law enforcement officers: amending
K.S.A. 2002 Supp. 22-2401a and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.5.A. 2002 Supp. 22-2401a is hereby amended to read
as follows: 22-2401a. (1) Law enforcement officers employed by cansol-
idated county law enforcement agencies or departments and sheriffs and
their deputies may exercise their powers as law enforcement officers:

(a)  Anywhere within their county; and

(b) in any other place when a request for assistance has been made
by law enforcement officers from that place or when in fr esh pursuit of
a person.

(2) Law enforcement officers employed by any city may exercise their
powers as law enforcement officers:

(a) Anywhe:e within the city limits of the city employing them and
outside of such city when on property owned or under the control of such
city; and

(b) in any other place when a request for assistance has been made
by law enforcement officers from that place or when in fresh pursuit of
a person.

(3) Law enforcement officers employed by a Native American Indian

Tribe may exercise powers of law enforcement officers:

(a) Anywhere within the exterior limits of the reservation ofthe iribe
employing such tribal law enforcement officer;

(b) in any place where a request for assistance has been made by law
enforcement officers from that place or when in fresh pursuit of a person;

(c) onthe streets and highways that are immediately adjacent to and
coterminous with the boundaries of the reservation of the tribe employ-
ing such tribal law enforcement officer; and

(c) when transporting persons in custody to an appropriate facility,
wherever it may be located.

37 (4) University police officers employed by the chief executive of-
ficer of any state educational institution or municipal university may ex-
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ercise their powers as university police officers anywhere:

(a) On property owned or operated by the state educational institu-
tion or municipal university, by a board of trustees of the state educational
institution, an endowment association, an athletic association, a fraternity,
sorority or other student group associated with the state educational in-
stitution or municipal university;

(b) on the streets, property and highways immediately adjacent to the
campus of the state educational institution or municipal university;

(¢) within the city where such property as described in this subsection
is located, as necessary to protect the health, safety and welfare of stu-
dents and faculty of the state educational institution or municipal univer-
sity, with appropriate agreement by the local law enforcement agencies.
Such agreements shall include provisions defining the geographical scope
of the jurisdiction conferred, circumstances requiring the extended juris-
diction, scope of law enforcement powers and duration of the agreement.
Any agreement entered into pursuant to this provision shall be approved
by the governing body of the city or county, or both, having jurisdiction
where such property is located, and the chief executive officer of the state
educational institution or municipal university involved before such
agreement may take effect; and

(d) additionally, when there is reason to believe that a violation of a
state law, a county resolution, or a city ordinance has occurred on property
described in subseetion—{3Har-ertb} paragraph (a) or (b) of subsection
(4), such officers with appropriate notification of, and coordination with,
local law enforcement agencies or departments, may investigate and ar-
rest persons for such a violation anywhere within the city where such
property, streets and highways are located, Such officers also may exercise

-such powers in any other place when in fresh pursuit of a person. Uni-

versity police officers shall also have authority to transport persons in
custody to an appropriate facility, wherever it may be located. University
police officers at the university of Kansas medical center may provide
emergency transportation of medical supplies and transplant organs.

&5 (5) In addition to the areas where law enforcement officers may
exercise their powers pursuant to subsection (2), law enforcement officers
of any jurisdiction within Johnson or Sedgwick county may exercise their
powers as law enforcement officers in any area within the respective
county when executing a valid arrest warrant or search warrant, to the
extent necessary to execute such warrants.

5) (6) In addition to the areas where university police officers may
exercise their powers pursuant to subsection 3} (4), university police
officers may exercise the powers of law enforcement officers in any area
outside their normal jurisdiction when a request for assistance has been
made by law enforcement officers from the area for which assistance is
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requested.

6} (7) In addition to the areas where law enforcement officers may
exercise their powers pursuant to subsection (2), law enforcement officers
of any jurisdiction within Johnson county may exercise their powers as
law enforcement officers in any adjoining city within Johnson county
when any crime, including a traffic infraction, has been or is being com-
mitted by a person in view of the law enforcement officer. A law enforce-
ment officer shall be considered to be exercising such officer’s powers
pursuant to subsection (2), when such officer is responding to the scene
of a crime, even if such officer exits the city limits of the city employing
the officer and further reenters the city limits of the city employing the
officer to respond to such scene.

£7(8) As used in this section:

(a) “Law enforcement officer” hs T
means: (1) A law enforcement officer as defined in K.S.A. 22-2202 and
amendments thereto; or (2) any tribal law enforcement officer employed
by a Native American Indian tribe who has completed successfully the
initial law enforcement training and any continuing education required
under K.S.A. 74-5601 et seq. and amendments thereto.

(b) “University police officers” means university police officers em-
ployed by the chief executive officer of: (1) Any state educational insti-
tution under the control and supervision of the state board of regents; or
(2) a nnmicipal university.

(c) “Fresh pursuit” means pursuit, without unnecessary delay, of a
person who has committed a crime, or who is reasonably suspected of
having committed a crime.

(d) “Native American Indien Tribe” means the Prairie Band Pota-
watomi Nation, Kickapoo Tribe in Kansas, Sac and Fox Nation of Missouri
and the Iowa Tribe of Kansas and Nebraska.

(e) “Reservation™ means that portion of a Native American Indian

tribe’s reservation as described in the gaming compact entered into be-
tween the tribe and the state of Kansas.

Sec. 2. K.S5.A. 2002 Supp. 22-2401a is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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5845 SW 29" Street, Topeka, KS 66614-2462
Phone: (785) 273-1441

Fax: (785) 273-9243
Ronald R. Hein
Attorney-at-Law
Email: rhein@heinlaw.com

Testimony re: SB 9, Tribal Law Enforcement Officers
House Federal and State Affairs Committee
Presented by Ronald R. Hein
on behalf of
Prairie Band Potawatomi Nation
March 20, 2003

Mr. Chairman, Members of the Committee:

My name is Ron Hein, and I am legislative counsel for Prairie Band Potawatomi Nation.
The Prairie Band Potawatomi Nation is one of the four Kansas Native American Indian
Tribes.

PBPN supports legislation which provides for Tribal law enforcement officers (TLEO) to
have statutory recognition as law enforcement officers on the reservation or when other
circumstances exist.

The Joint Committee on State-Tribal Relations first reviewed legislation relating to tribal
law enforcement officers in the 1999 interim, and introduced SB 543 in the 2000 Session.
SB 543 passed the Senate 40-0. The House committee took no action. In 2001, SB 74
was reintroduced by the Joint Committee on State-Tribal Relations exactly like 2000 SB
543 as it passed out of the Senate. The Senate approved SB 74 again 38-2. This .
committee approved SB 74 on a voice vote, with some dissenting votes, in 2001, but the
bill was never debated on the House floor. At the end of the 2001 Session, SB 74 was re-
referred to committee, and no action was taken on it in the 2002 session.

This past interim, the Joint Committee on State-Tribal Relations again discussed Tribal
law enforcement legislation and introduced SB 9. We still support SB 9 as introduced.

SB 9, as introduced, added Tribal law enforcement officers who have successfully
completed the law enforcement training pursuant to K.S.A. 74-5601, et. seq. to the
laundry list of recognized law enforcement officers in K.S.A. 22-2401a. SB 9 granted
tribal law enforcement officers jurisdiction on the reservation, when there has been a
request for assistance, when in fresh pursuit, on highways coterminous with the
boundaries of the reservation, and when transporting persons in custody to an appropriate
facility. SB 9 as introduced did not require any law enforcement agency to request
assistance from the tribal police—it is permissive only.

The Senate amended SB 9 in the Committee of the Whole to substitute, in essence, 2001
SB 74 as amended by House Committee. The PBPN is on record as supporting that
legislation as well.

Currently there are no existing statutes that authorize Tribal LEO’s the jurisdiction set out
in SB 9 as introduced. K.S.A. 22-2407 permits a law enforcement officer to command
the assistance of any individual when making an arrest only.

Tribal law enforcement personnel are fully trained, and pass the sap-~ '~~~z

o : Hs Tederal & State Affai
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Testimony SB 9
House Federal and State Affairs Committee
March 20, 2003

SB 9 as amended by Senate COW falls far short of what the Senate has approved and
what is needed to solve the unresolved issues for Tribal officers and federal, state, and
local law enforcement personnel desiring to work in a collaborative effort with Tribal law
enforcement officers.

We have met with Representative Becky Hutchins who represents the area where the
PBPN reservation is located, and who has expressed concerns with previous legislation of
this type. She has concerns about potential liability for the county and other concerns.
We believe the liability concern would be solved with an amendment to original SB 9 that

provides that the state or any subdivision shall not be liable for any acts or failure to act

by any such Tribal law enforcement officer. We believe other concerns which may be
raised today are already addressed or can be with minor amendments.

In light of new efforts to improve communication and cooperation between all law
enforcement agencies as evidenced by the increased emphasis on homeland security, we
believe that legislation to recognize Tribal officers is not only important and warranted,
but also needed to improve law enforcement for all Kansans.

Speaking generally to the relationship between the State of Kansas and its political
subdivisions in relation to the Native American Indian Tribes, it is our hope, goal, and
intention, that the relationship between the respective governments can be improved at all
levels. This bill would be one more step in an ongoing effort to improve relationships
and to have better intergovernmental cooperation between the Indian Tribes in Kansas
and other units of government in Kansas.

The Prairie Band Potawatomi Nation fully supports SB 9 as introduced. We also have
supported SB 9 as written, but this current version of the bill does not solve the problems
facing law enforcement officers in the state. We respectfully request the committee to
approve legislation which is more consistent with SB 9 as introduced.

Thank you very much for permitting me to testify, and I will be happy to yield to
questions.



As Amended by Senate Committee

Session of 2003
SENATE BILL No. 9
By Joint Committee on State-Tribal Relations

1-10

AN ACT concerning jurisdiction of certain law enforcement officers; re-
lating to Native American tribal law enforcement officers; amending
K.S.A. 2002 Supp. 22-2401a and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

. Section 1. - K.S.A. 2002 Supp. 22-2401a is hereby amended to read
as follows: 22-2401a. (1) Law enforcement officers employed by consol-
idated county law enforcement agencies or departments and sheriffs and
their deputies may exercise their powers as law enforcement officers:

(a) - Anywhere within their county; and

- (b) in any other place when a request for assistance has been made
by law enforcement officers from that place or wheu in fresh pursuit of
a person. :

(2) Law enforcement officers employed by any c1ty may exercise their
powers as law enforcement officers: -

(a) Anywhere within the city hxmts of the city employing them and
outside of such city when on property owned or under the control of such
city; and

(b) in any other place when a request for assistance has been made
by law enforcement officers from that place or when in fresh pursuit of
a person. -

(3) Law enforcement officers employed by a Native American Indian
Tribe may exercise powers of law enforcement officers:

(a) Anywhere within the exterior limits of the reservation of the tribe
employing such tribal law enforcement officer;

(b) in any place where a request for assistance has been made by law
enforcement officers from that place or when in fresh pursuit of a person;

(c) on the streets and highways that are immediately adjacent to and
coterminous with the boundaries of the reservation of the tribe employ-
ing such tribal law enforcement officer; and

(d) when transporting persons in custody to an appropriate facility,
wherever it may be located.

3} (4) University police officers employed by the chief executive of-
ficer of any state educational institution or municipal university may ex-
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ercise their powers as university police officers anywhere:

(a) On property owned or operated by the state educational institu-
tion or municipal university, by a board of trustees of the state educational
institution, an endowment association, an athletic association, a fratemity,
sorority or other student group associated with the state educational in-
stitution or municipal university;

(b) on the streets, property and highways immediately adjacent to the
campus of the state educational institution or municipal university;

(e} within the city where such property as described in this subsection
is located, as necessary to protect the health, safety and welfare of stu-
dents and faculty of the state educational institution or municipal univer-
sity, with appropriate agreement by the local law enforcement agencies.
Such agreements shall include provisions defining the geographical scope
of the jurisdiction conferred, circumstances requiring the extended juris-
diction, scope of law enforcement powers and duration of the agreement.
Any agreement entered into pursuant to this provision shall be approved
by the governing body of the city or county, or both, having jurisdiction
where such property is located, and the chief executive officer of the state
educational institution or municipal university involved before such
agreement may take effect; and

(d) additionally, when there is reason to believe that a violation of a
state law, a county resolution, or a city ordinance has occurred on property

described in subseetion—{3}arer{b} paragraph (a) or (b) of subsection

(4), such officers with appropriate notification of, and coordination with,

local law enforcement agencies or departments, may investigate and ar-
rest persons for such a violation anywhere within the city where such
property, streets and highways are located. Such officers also may exercise
such powers in any other place when in fresh pursuit of a person. Uni-
versity police officers shall also have authority to transport persons in
custody to an appropriate facility, wherever it may be located. University
police officers at the university of Kansas medical center may provide
emergency transportation of medical supplies and transplant organs.

4 (5) In addition to the areas where law enforcement officers may
exercise their powers pursuant to subsection (2), law enforcement officers
of any jurisdiction within Johnson or Sedgwick county may exercise their
powers as law enforcement officers in any area within the respective
county when executing a valid arrest warrant or search warrant, to the
extent necessary to execute such warrants.

{6} (6) In addition to the areas where university police officers may
exercise their powers pursuant to subsection 3} (4), university police
officers may exercise the powers of law enforcement officers in any area
outside their normal jurisdiction when a request for assistance has been
made by law enforcement officers from the area for which assistance is
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requested.

63 (7) In addition to the areas where law enforcement officers may
exercise their powers pursuant to subsection (2), law enforcement officers
of any jurisdiction within Johnson county may exercise their powers as
law enforcement officers in any adjoining city within Johnson county
when any crime, including a traffic infraction, has been or is being com-
mitted by a person in view of the law enforcement officer. A law enforce-
ment officer shall be considered to be exercising such officer’s powers
pursuant to subsection (2), when such officer is responding to the scene
of a crime, even if such officer exits the city limits of the city employing
the officer and further reenters the city limits of the city employing the
officer to respond to such scene.

€7 (8) As used in this section:

(a) “Law enforcement officer” : ;
means: (1) A law enforcement officer as defined in K.S.A. 22-2202 and
amendments thereto; or (2) any tribal law enforcement officer employed
by a Native American Indian tribe who has completed successfully the
initial law enforcement training and any continuing education required
under K.5.A. 74-5601 et seq. and amendments thereto.

(b) “University police officers” means university police officers em-
ployed by the chief executive officer of: (1) Any state educational insti-
tution under the control and supervision of the state board of regents; or
(2) a mumc1pal umversxty

(c) “Fresh pursuit” means pursuit, without unnecessary delay, of a
person who has committed a crime, or who is reasonably suspected of
havmg committed a crime.

(d) *“Native American Indian Tnbe means the Prairie Band Pota-
watomi Nation, Kickapoo Tribe in Kansas, Sac and Fox Nation of Missouri
and the lowa Tribe of Kansas and Nebraska.

(e) “Reservation” means that portion of a Native American Indian
tribe’s reservation as described in the gaming compact entered into be-
tween the tribe and the state of Kansas.

Sec. 2. K.S.A. 2002 Supp. 22-2401a is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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Prafifie Band Petawatom] Pellce Deparime
16344 "Q" Read
Maystta, Kansas

Chielf of Pelice
T Ja
TB5-DEE-BOR4!
Farz 966-2885

March 20, 2003
Mr. Chairman,

Please accept our sincere appreciation for the opportunity to appear to discuss
Senate Bill 9 and to share with you some information that we believe will vividly
illustrate the need for this bill.

First, we need to state that we are here in support of this bill as it was originally
proposed by the Tribal and State Affairs committee and as it originally passed out of the
Senate Judiciary committee. We are not in opposition to the current language of the bill,
however, it simply doesn’t address the problem.

In the past, in testimony before this committee, we’ve informed the committee of
the qualifications of Tribal officers insofar as education, training, testing, etc. is
concerned. These things have not changed. Tribal officers are still certified by the
Kansas Law Enforcement Training Commission as Kansas law enforcement officers and
our officers complete the mandatory (for Ks. Officers) forty hour annual training. Suffice
to say, Tribal officers are on par with other Kansas officers in their training and abilities.

The matter before us is really quite simple if we stick to the basics and not permit
sidebar issues, (which can be addressed by simple negotiation,) to cloud or overshadow
the real problems that this bill would address. That issue being, should the Tribal Police
be permitted to take into custody, non-Indians who commit crimes on the Indian
Reservations and “deliver them up” to the appropriate authorities having authority
to prosecute?

In addressing this question, I like to share some background that impacts this bill
and correct some misinformation that has been provided to some of the members of this
committee as well as others involved in the legislative process.

First is a misrepresentation regarding 18 U.S.C. 3243, commonly known as the
Kansas Act. The language of this legislation confers “complete” criminal jurisdiction on
Indian Reservations in the State of Kansas to the State of Kansas. This “complete”
Jurisdiction includes Indians as well as non-Indians, misdemeanors and felonies alike, in
other words, all crimes committed on the Reservation. What it does not do, is grant
“EXCLUSIVE” jurisdiction as some would have you believe. Nothing in this act, or any
of the Treaties between the four Kansas Tribes and the U.S. Government has acted to
divest the Tribes of their authority to regulate criminal conduct and maintain good order
on their Reservations. This power to regulate is only meaningful when accompanied by
the power to enforce those regulations. Given the fact that the Kansas Act was intended
to “improve” law enforcement on Kansas Reservations, a serious disparity would exist in
contending that this law gave exclusive jurisdiction to the State and stripped the Tribes of
the ability to regulate their own legitimate affairs.

Hs Federal & State A ffairs
Date: 3. R0- 03
Attachment # i
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Some of you have been told that Tribal police are “an unrecognized law
enforcement agency” with no authority to enforce State laws. Speaking for our agency,
the Tribal police were negotiated into existence by the State of Kansas in the compact
agreement with the Prairie Band Potawatomi Nation. It then becomes obvious that the
State of Kansas recognizes the Tribal police as a law enforcement agency.

Attached to your handout material is a copy of a letter that I received from the
Jackson County sheriff regarding the handling of D.U.L.’s on our reservation in which she
states that she will not permit deputies to accept D.U.L’s from Tribal officers. The
reasoning given for this decision is that deputies must develop their own probable cause
and personally observe the violation. This is not correct, the Kansas Supreme Court
states, “Collective information of police officers and law enforcement officers involved
in an arrest can form basis for probable cause, even though that information is not within
the knowledge of the arresting officer.”!

Also attached is a copy of my response to the sheriff and a copy of a
memorandum to Tribal officers making certain that they are fully aware of our policy and
the rationale behind it. If the sheriff, as a representative of the State, is unwilling to
accept criminals who have violated State laws on our reservations, when Tribal police
“deliver them up”, what would you have us do?

Also, attached in your handouts are exerts from two court decisions, one from the
U.S. 9™ Circuit Court of Appeals and the other from the Supreme Court of the State of
Montana. A third from the Supreme Court of the State of Washington is provided in it’s
entirety since we believe the circumstances are almost identical to the issue we’re
attempting to deal with as we speak today. We’re aware that these decisions are not
binding on Kansas Courts, however, since Kansas courts have never addressed the issue,
we believe it’s safe to say that these decisions would be referenced and given a great deal
of weight in the event a decision was made to address the matter judicially.

In another area of “misinformation”, the sheriff would have you believe, as she’s
stated, “Such officers would be subject to the provisions of K.S.A. 22-2403 and would be
considered private persons when making arrests for violations of state laws unless they
do so pursuant to a proper appointment by the sheriff of the county in which they are
located.” We would direct your attention to page 1342 of the Washington court decision
and I would like to read what the High court in Washington said in regard to such a
statement. -

"Finally, the State Patrol urges this court to base a tribal officer's authority to detain on a
citizen's arrest theory. We decline their invitation. There would be a serious incongruity
in allowing a limited sovereign such as the Suquamish Indian Tribe to exercise no more
police authority than its tribal members could assert on their own. Such a result would
seriously undercut a tribal officer's authority on the reservation and conflict with
Congress’ well-established policy of promoting tribal self-government. Potentially, DWI
drivers would simply drive off or even refuse to stop if pulled over by a tribal officer with
only a citizen's arrest capability.™

! State of Kansas v Harold Clark; No. 47912 (Jan. 24, 1976)

? Presentation on Indian Law As it applies in Kansas, Presented by Sheriff Diana D. Durham, Jackson
County Sheriff’s Office (Native Nations Law Symposium 2002)

* State of Washington v David P. Schmuck No. 58987-9



Our policies and procedures are in accord with the guidance we’re given by the
courts that have dealt with these issues. We are firmly committed to protecting the lives
and property of the citizens of the reservation in a profession, competent, thorough
fashion. .

We are not seeking to adjudicate and/or punish non-Indians who commit crimes
on our Reservation. We have in the past “delivered them up” and have been prepared to
assist in the prosecution of those crimes. We simply wish to see justice done.

By the decision of the Jackson County sheriff, we are now seriously hampered in
our determination to deal with non-Indian D.U.L offenders on the Reservation. We have
requested intervention by the Kansas Highway Patrol although we are very well aware of
their shortage of adequate manpower to deal with even their own issues. We have not yet
received a response from the Patrol, but are hopeful that they would be unwilling to allow
a D.U.L driver to be released back onto Kansas roads to kill or maim innocent persons.

In the event that no Troopers are available, then we may very well be placed in a
position to evict a D.U.L from our reservation. We abhor such a decision, however, we
may be faced with no alternative. There have been concerns expressed about the liability
the State faces by granting Kansas law enforcement authority to Tribal police. I submit
to you that the State faces considerably greater and much more certain Hability if the
present situation is not addressed decisively and quickly.

Senate Bill 9 as it was originally proposed provides a very viable solution to the
problem of consistent law enforcement on Reservations. President Thomas Jefferson was
once reported to have said, “Congress will ultimately do the right thing, because it is the
right thing to do.” We are asking you to do the right thing in considering this bill.

Respectfully,

T. J. Scott, Chief of Police
Prairie Band Potawatomi Tribal Police
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Jackson County Sheriffs Office

210 US 75 Hwy. Daina D Durham, Sheriff
Holton, Kansas Steven D Rupert, Undersheriff
- Phone (785) 364-2951
Fax (785) 364-4820

February 23, 2003

Terry Scott

Acting Chief of Police

Prairie Band Potawatomi Tribe
16344 “Q” Road

Mayetta, Kansas 66519

Dear Acting Chief Scott:

This letter is to inform you that there have been several incidences where one of your officers have effected traffic
stops on non-tribal members for Driving Under the Influence. Each time your officer has moved the alleged perpetrator
from the scene of the stop. Your officer(s) have advised my deputies that this is your department’s policy regarding DUI
in which there is a non-tribal member being investigated for DUL. '

As you are aware, Federal Code, 18 United States Code Annotated § 3243, conferees jurisdiction on the State of
Kansas over offenses committed by or against Indians on Indian reservations, including trust or restricted allotments,

Sincerely,

Ciw O Loshe.

Daina D. Durham
Sheriff
Jackson County, Kansas,

Ce: Lois Pelton, Chairman Jackson County Board of Commissioners
' Zack Pahmamie, Chairman, Prairie Band Potawatomi Tribe
Alan Metzger, United States Attorney’s Office
Tracy Klinginsmith, Administrative Judge, 2™ Judicial District
Representative Becky Hutchins, 51% District

3.4/



Chieff of Police®
T Jo Scott
T8E-9BG-3024}
Faxk 966-2583
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ﬁ]m}élél'l'
Mayeita, Kansas @@&DJ@) :

Daina D. Durham, Sheriff
210 US Highway 75
Holton, Kansas

Dear Sheriff Durham:

I'am in receipt of a letter you’ve authored regarding incidents wherein Tribal
officers stopped violators who were determined to be Under the Influence of Intoxicating
Liquor. Your understanding is correct regardmg the departmental policy when a driver is
being investigated for DUI, that is, that we will conduct a full, competent, professional
investigation in the same manner we would when we discover any breach of the peace or
threat to the safety or welfare to the lives or property of citizens of the Reservation.

Yes, I am aware of the U.S. Code commonly referred to as the Kansas Act, which
assigns criminal jurisdiction regarding Indian Reservations in Kansas. Iam also aware of
prior Attorney General’s opinions concerning jurisdiction and authority on Indian
Reservations and frankly disagree with some of those interpretations and statements.
While we respect those opinions, we do not necessarily accept that they always
accurately reflect the Court’s opinions and rulings concerning these same matters, We
also find that individuals sometimes interpret the rulings from the Attorney General to
suit themselves.

We are further aware that Tribal authorities are prohibited from adjudicating and
punishing non-Indians for violations of criminal codes on the Reservation. And finally,
we are aware of the areas of Federal Code applicable to Indian Country and our role in
the enforcement of those laws.

None of these however, restricts, nor are they mtended to restrict Trlbal ofﬁcers in
their efforts to detect offenders and conduct investigations to determine if a crime has
been committed and, if there is a criminal offense, whether the offender is or is not
subject to the Tribal criminal justice system. We are very comfortable in the application
of our policies regarding those investigations and firmly believe that these policies will
stand examination in whatever court should choose to review them. -

We sincerely regret your decision to refuse custody of non-Indian drivers who are
Driving While under the Influence on the Reservation. Since we’re dealing with traffic
offenses, there doesn’t appear any way for us to permit your officers to “personally
observe or establish probably cause™ for these offenses short of permitting the violator to
drive on, which we’re unwilling to do.

In light of these facts, we will remain pro-active in detecting, apprehending and
investigating these offenses and will present our investigations to the proper Kansas
officials “having authority to prosecute” such violations.



We will cease to notify your office as you’ve requested and after having
completed our investigation, if we determine the offender is non-Indian, we will evict the
offender from the Reservation, as is our right to do so. We would be remiss, however, if
we did not inquire if you wish to be notified when we do so, for obviously, when they
leave the Reservation still under the influence, then they become a problem for Jackson
County and your responsibility and liability should an incident oceur.

I would welcome the opportunity to discuss this matter at a time convenient to
you and at a suitable location. '

../})espectfully,
J

Terry
Chief of Police

Prairie Band Potawatomi Tribal Police

Ce:  Lois Pelton, Chairperson Jackson County Board of Commissioners
Zach Pahmahmie, Chairman, Prairie Band Potawatomi Nation
Alan Metzger, Assistant United States Attorney
Honorable Judge Tracy Klinginsmith, 2™ Judicial District
Representative Hutchins, Kansas House of Representatives, 5 15_t District
Doug Fisher, Jackson County Attorney



Memorandum

TO: All Uniformed Officers
FROM: 63

CC: 31

DATE: 3-17-03

For the past three weeks or so, each of you has been under some stress as a result
of the decision made by the sheriff of Jackson County to refuse custody of D.U.L’s
identified as a result of your traffic enforcement. I sincerely regret this situation,
however, as I’ve explained, the issue here is very straightforward.

At issue is first, whether the Tribal Police can perform law enforcement functions
on the Reservation and secondly whether Racial Profiling is permissible in any law
enforcement agency.

My decision concerning the processing of suspected D.U.L’s is not only
permitted by court decisions, but is required by the standards imposed on law
enforcement officers concerning racial considerations, more specifically, racially
profiling offenders.

In addressing the issue of law enforcement authority, each of you has been
provided clear instructions regarding your ability to enforce and investigate breaches of
the peace and criminal conduct on the Reservation. You are also aware of your
limitations regarding powers of arrest concerning non-Indians and you’ve been trained in
the area of Federal law violations and your ability to deal with those issues. I am very
confident in your ability to distinguish where your authority lies and what restrictions you
face and as always, Assistant Chief Grant and I are available for consultation in those
unusual circumstances that arise.

The sheriff’s position is that Tribal officers must inquire concerning the stopped
subject’s race immediately after the traffic stop is initiated. This position is not legally
nor ethically defensible since the race of the subject is not a factor for consideration since
at this point, a decision to arrest and initiate prosecution has not been made.

Our policy was, is and will remain, to conduct a thorough and professional
investigation, gather all of the evidence lawfully available and after examining that
evidence and having made the decision that the individual has committed a crime for
which he/she must be held accountable, then at that juncture, determine whether the
person is subject to the Tribal Criminal Justice system. Race of the person then becomes
a legitimate factor that merits consideration and justifies examining by the investigating
officer. Premature racial inquiries are unethical at best and very likely illegal and clearly
serve no legitimate purpose in the investigatory stage of any criminal investigation.
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As each of you are aware, we are held accountable by the courts, but more
importantly, by the community we serve, to conduct our law enforcement activities
without bias or prejudice and to stand firm in maintaining the standards of conduct of
professional police officers.

Again, I regret the difficulties that you’re encountering while simply attempting to
do your job. I'm very well aware that finding a responsible party to take custody of the
D.U.I. will not always be possible. When you’ve exhausted those avenues without
success, contact either me or Captain Grant and we will make the decision concerning the
disposition of that individual. It will not be an easy one, since there are only two
alternatives, one illegal and the other immoral and unethical and I will not place you in
the position of making that decision.

If you have any questions, feel free to discuss any part of this issue with either
Captain Grant or me.

r

T. J. Beott, Chief of Police
Prairie Band Potawatomi Tribal Police
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asin uted an acknowledgment that
“tak .ad oecurred, that the Indians’

aserved water right for fish had been di-
iinished, and precludes the Indians from
rguing that those rights have not begn
iminished in any respect; (5) this (:.ourt is
ollaterally estopped from considering the
ffect of the 1945 consent judgment on the
ndians’ treaty-reserved rights to water for
ishing purposes, but may consider th.e ef-
ect of the judgment on the Indians’ rights
» water for irrigation, and we hold tha}t
he Indians’ interests were represented_ in
Cittitas Reclamation Dist. v. Sunnyside
‘alley Irrig. Dist, 763 F.2d 1032, 1034
)th Cir), cert. denied sub nom., Sunny-
ide Valley Irrig. Dist.-v. United States,
74 U.S. 1032, 106 5.Ct. 593, 88 L.Ed.2d 57
1985) by the United States as trustee gAd
hat the Indians are bound by the terpds of
he Judgment with respect to waterights
or irrigation; and (6) the langy#fe of the
Act of 1914 and of the Act6f 1940, the
anguage of the contracts 91921 an‘d 1936,
isibry in this case
ess intended to and

the Act f1914 proratable and given a
priorify date of May 10, 1905.

UTTER, BRACHTENBACH, DURHAM,
GUY and JOHNSON, JJ., concur.

121 Wash.2d 373
_ngSTATE of Washington, Respondent,

Y.
Dﬁvid P. SCHMUCK, Petitioner.
No. 58987-9
Supreme Court of Washington,
En Bane.
May 6, 1993.
i was convicted before the
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while under the influence of intoxicating
hquar and he appea]ed The Supepior

view. The Supreme Court, . :
held that: (1) Indian tribal ¢ flcer had m-

reservation to investj

progetution; and (3) state stafute asserting
cpifninal and ecivil jurisdiction over opera-
ion of motor vehicles on Indian territory
and reservations did not divest Indian tribe
of its inherent authority to stop and detain
non-Indian who allegedly violated state ar?d
tribal law while traveling on public road in
reservation, until he could be turned over
to state authorities for charging and y(é:—

cution.

Affirmed. i : &

1. Indians €=38(2)

Indian tribal courts do not have inher.-
ent jurisdiction to try and punish non—ln.dl-_
ans who commit crimes on their land; in-
stead, criminal offenses committed on a
reservation by non-Indians are subject to
prosecution by state and or federal govern-
ments, depending on the offense.

2. Automobiles ¢=349(11)
Indians €¢=32(13)

Indian tribal officer has requisite au-
thority to stop non-Indian driving t_notmj
vehicle on public road within reservation to
investigate possible violation of tribal traf-
fic code and to determine if driver was an
Indian, subject to code’s jurisdiction.

3. Arrest ¢=63.2
Indians ¢=32(13)

Indian tribal officer has inher.ent au-
thority to stop and detain a non-Indian who

Dis Jourt, Kitsap County, for driving has allegedly violated state and tribal law

-

STATE v

Cite ns 850 P.2d 1332 (Wash. 1993)

while on the reservation until he or she can
be turned over to state authorities for
charging and prosecution.

4. Autoimobiles €¢=349(11)
Indians €=32(13)

Tribal police officer had. authority to
stop and detain non-Indian driver, who was
allegedly driving while intoxicated on reser-
vation, until he could be turned over to
Washington State Patrol for charging and
prosecution.

5. Indians &=2

State does not have authority to divest
an Indian tribe of sovereignty; tribal sover-
eignty can be divested only by affirmative
action of Congress.

6. Indians €=3(1, 2)

Under rules of construetion for Indian
treaties, rights reserved by tribe may be
exercised unless and until affirmatively di-
vested by Congress; however, congression-
al intent to override particular Indian right

must be clear; repeal by implication is not
favored.

7. Indians &=3(3)

Where ambiguity exists in an Indian

treaty, ambiguity must be resolved in favor
of Indians.

8. Arrest ¢=63.2

Automobiles ¢=349(11)

Indians €=32(13) B

Washington statute providing for as-

sertion of state civil and criminal jurisdie-
tion over the “operation of motor. vehicles
upon pubhc streets, alleys, roads and high-
ways” within Indian reservations does not
divest Indian tribe of its inherent authority
to stop and detain a non-Indian motorist
who has allegedly violated state and tribal
law while traveling on public road in reser-
vatioh, until he or she can be turned over to
state authorities for charging and prosecu-
tion. West's RCWA 37.12.010(8); Act Aug.
15, 1953, §§ 1 et seq, 6, 67 Stat. 588.

_lswsThe Norbut Law Firm, Gregory P.
Norbut, Poulsbo, WA, for petitioner.

SCHMUCK Wash. 1333

C. Danny Clem, Kitsap County Prosecu-
tor, Pamela B. Loginsky, Deputy, Port Or-
chard, WA, for respondent.

John C. Sledd, Tribal Atty., Suquamish,
WA, amicus curiae for respondent on be-
half of the Suquamish Indian Tribe.

Christine 0. Gregoire, Atty. Gen., John
W. Hough, Deputy, Olympia, WA, amicus
curiae for respondent.

Robert S. Mueller, III, Asst. Atty. of
U.8., John T. Bannon, Jr., Washington, DC,
amicus curiae for respondent.

JOHNSON, Justice.

At issue is whether an Indian tribal po-

lice officer has authority to stop and detain -

a non-Indian who allegedly violates state
and tribal law while traveling on a public
road within a reservation until that person
can be turned over to state authorities for.
charging and prosecution.
David P. Sechmuck was found guilty of driv-
ing while intoxicated on the Port Madison
Reservation after being detained by a Su-
quamish tribal officer and turned over to
the Washington State Patrol. Kltsap

County Superior Court denied his appeal . -
We afflrm._

and affirmed the conviction.

_Lawl

The parties have stipulated to the faets,
Clerk’s Papers, at 132-41, 146-50. : Su-
quamish Tribal Police Officer Balley ia

commissioned " by the Suquamish Indian

Tribe (Tribe) to erforce tribal laws within
the geographic confines of the Port Madi-
son Reservation (Reservation). The Port
Madison Reservation is located in Kltsap
County, Washington.

On September 2, 1991, at approximately
7:30 p.m., Tribal Officer Bailey observed a
blue Forcl pickup truck traveling south- -,
bound on Brockton Avenue, a road runnmg
through the Reservation. The truck was
obviously exceeding the posted 25 m.p.h.
speed limit; the officer’ lar reading in-
dicated 86 m.p.h. Office. iley turned on

Petitioner -
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nis e aney lights and pursued the
ruch n responded by speeding up.

Office. ey turned on his siren and con-
inued to follow the truick-down multiple
streets of the Reservation. After running
2 stop sign and continuing to accelerate,
he truck finally came to a stop on the side
f the road.

Officer Bailey approached the pickup
ruck, advised the driver of the reason for
he stop, and requested his driver's license.
'he license identified the driver as petition-
r, David P. Schmuck (Schmuck). Schmuck
s not an enrolled member of any recog-
iized Indian tribe, maintains no social ties
with any tribe, and is not aware of any
ndian ancestors.

Schmuck smelled of intoxicants. Officer
Bailey asked him if he had been drinking,
ind Schmuck said, “I've had a few”. Offi-
er Bailey then asked him if he would be
villing to take a few field sobriety tests.
’chmuck declined.: Because Schmuck was
. non-Indian, Officer Bailey informed him
hat he would be detained until the Wash-
ngton State Patrol could respond! J_;z,gto
heir location to investigate whether
schmuck had been driving while under the
nfluence of aleohol or drugs (DWI).

After some discussion, Schmuck agreed
o perform some field sobriety tests.? Af-
er reviewing the results, Officer Bailey
\gain advised Schmuck that he was being
letained until the State Patrol arrived. At
pproximately 7:40 p.m., Officer Bailey re-
juested assistance from the Washington
State Patrol. Trooper Clark arrived at the
cene around 8 p-m.

. Tribal Officer Bailey was not cross-deputized
by the Kitsap County Sheriff's Department or
the Washington State Patrol. The Suquamish
Tribal Police Department has not entered into a
mutual aid agreement with the Kitsap County
Sheriff's Department or the Washington State
Patrol. Clerk's Papers, at 132. Previously, the
Tribe had a cooperative agreement with Kitsap
County. The County, however, refused to share
any of the revenue collected with the Tril?e.
Subsequently, the County elected not to contin-
ue a cooperative traffic enforcement program
with T =, Brief of Respondent, at 12
(q nish Tribal Law and Order Code
10.

850 PACIFIC REPORTER, 2d SERIES

Trooper Clark contacted Schmuck, who
was sitting in the truck, and detected a
strong odor of intoxicants. Schmuck's
eyes were bloodshot and watery. The
trooper asked Schmuck to step from the

vehicle; Schmuck complied very slowly and -

walked across the street to C]ark'.es patrol
car with a zigzag staggering motion.

Schmuck performed four field sobriety
tests and failed them all. Based upon Offi-
cer Bailey's report of Schmuck's driving,
Schmuck’s performance on the field sobri- .
ety tests, and the smell of liquor, Trooper
Clark advised Schmuck of his constitutional
rights and placed him under arrest for
DWI. Schmuck was transported to Kitsap
County Jail, where he was again advised of
his constitutional rights and implied con-
sent . warnings. Schmuck voluntarily
waived his rights and agreed to answer
questions on the aleohol arrest report form.
He stated he had consumed a couple of
beers, but did not believe his driving was
affected by his alcohol use. A BAC Verifi-
er Datamaster was administered at 9:11
p.m., resulting in readings of .17 and .17
grams of alcohol per 210 liters of breath.
Clerk’s Papers, at 148-50.

On December 23, 1991, judgment was
entered against Schmuck in Kitsap County
Distriet Court for driving while under the
‘influence of intoxicating liquor in violation
of RCW |41946.61.502. "Kitsap County Supe-
rior Court denied Schmuck's appeal: and
affirmed ‘his DWI convictien, holding that
the Suquamish tribal officer had authority
to stop and detain Schmuek. This court
granted ‘direct review pursuant to RAP
4.2(2)(4).

2. Although not included in the stipulation of
facts, both parties noted in their briéfs that the
specific tests included a "horizontal gaze nystag-
mus” and a breath test on an ALCO-SENSOR
portable breath testing machine. Schmuck's
breath sample registered .201. During the eye
test, neither of Schmuck's eyes “pursued
smoothly”, and the onset of the nystagmus was
prior to 45 degrees. Brief of Petitioner, at 4-5;
Brief of Respondent, at 5.

STATE v. SCHMUCK
Clie as 850 P.2d 1332 (Wash. 1993)

1I

We address three issues presented for
review. First, does an Indian tribal officer
have inherent authority to stop a non-Indi-
an driving a motor vehicle on a public road
within the reservation to investigate a pos-
sible violation of tribal law? Second, does
a tribal officer have inherent authority to
detain a non-Indian motorist who has alleg-
edly violated state and tribal law while on
the reservation until he or she can be
turned over to state authorities for charg-
ing and prosecution? Third, if an Indian
tribe does have such inherent authority,
has that aothority been divested by the
State’s enactment of RCW 37.12.010 as-
suming criminal and civil jurisdiction over
the operation of motor vehicles on Indian
territory and reservations?

[11 We begin by noting that the Su-
quamish Indian Tribe did not assert author-
ity to prosecute Schmuck for driving while
intoxicated, speeding, or running a stop
sign. Indian tribal courts do not have in-
herent jurisdietion to try and punish non-
Indians who commit crimes on their land.
Oliphant v. Suquamish Indian Tribe, 435
U.5. 191, 212, 98 8.0t 1011, 1022, 55
L.Ed.2d 209 (1978). Instead, criminal of-
fenses occurring on a reservation by non-
Indians are subject to prosecution by state
or federal governments, depending on the
offense. Thus, the question presented is
not whether the Suquamish Indian Tribe
had authority to prosecute Schmuck, but
rather, whether the Tribe had authority to
stop and detein Schmuck until he could be
turned over to State governmental officials
who did have authority to prosecute.?

[2] _[ssSchmuck first argues that Tribal
Officer Bafley did not have inherent au-
thority to stop Schmuck’s vehicle. We dis-

agree. A review of United States Supreme

3. We note that Schmuck's assignment of error is
limited to the sole question of whether the Tribe
has inherent authority to stop and detain. He
does not challenge the reasonableness of that
deténtion, include any arguments in his brief, or
present any evidence that the detention was in
fact unreasonable, This court will not consider

Wash. 1335

Court precedent indicates that Indian tribes
are limited sovereigns which retain the
power to prescribe and enforce internal
criminal and eivil laws. This power neces-
sarily includes the authority to stop a driv:
er on the reservation to investigate a possi-
ble violation of tribal law and determine if
the driver is an Indian, subject to the juris- )
diction of that law.

Jurisdictional disputes on Indian reserva-
tions often involve questions of overlapping
federal, state, and tribal jurisdiction. See
F. Cohen, Federal Indian Law ch. 6 (1982);
Note, Falling Through the Cracks After
Duro v. Reina: A Close Look at g Juris-
dictional Failure, 15 T, Puget Sound
L.Rev. 229, 230-35 (1991). Whether the
Suquamish Indian Tribe has authority to
stop and detain a non-Indian necessarily
turns on an analysis of the limited sover-
eignty retained by the Tribe,

In analyzing issues of Indian sovereign-
ty, “[iJt must always be remembered, that
the various Indian tribes were once inde-
pendent and sovereign nations....”
McClanakan v  Arizona State Tax
Comm'n, 411 U.S. 164, 172, 93 S.Ct. 1257,
1262, -36 L.Ed.2d 129 (1973). However,
when Indian tribes were incorporated into
United States territory and accepted pro-
tection by the federal government, they
necessarily lost some of their sovereign
powers: i

The sovereignty that the Indian tribes
retain is of a unique and limited charac-
ter. It exists only at the sufferance of
Congress and is subject to complete de-
feasance. But until Congress acts, the.
tribes retain their existing sovereign
powers. In sum, Indian tribes still pos-
sess those aspects of sovereignty not
withdrawn by treaty or statute, or by
implication as a necessary result of their
dependent status.

an issue on appeal that is not raised by an
assignment of error or supported by argument
and citation of authority. McKee v. American
Home Prods. Corp., 113 Wash.2d 701, 705, 782
P.2d 1045°(1989). Therefore, we do riot address
any arguments by respons’” “ar amicus curiae
regarding the scope of tI  intjon.
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Tnited Ttates v. Wheeler, 435 US. 313,
23, . 1079, 1086, 55 L.Ed.2d 303
1978)

{ssDespite their limited sovereignty, Indi-
n tribes also have a dependent status, in
rhich some aspects of their sovereignty
ave been either expressly or implicitly di-
ested. Normally, “{a] basic attribute of
ill territorial sovereignty is the power to
nforce laws against all who come within
1e sovereign’s territory; whether citizens
r aliens”. Duro v. Reina, 495 U.S. 676,
35, 110 S.Ct. 2053, 2060, 109 L.Ed.2d 693
990). However, tribes can no longer be
egcribed as sovereigns in this sense.
ather, tribes only retain that sovereignty
hich is needed to control the tribe's inter-
al relations and to preserve their own
nique customs and social order. Duro,
95 U.S. at 685-86, 110 S.Ct. at 2059-60.

Thus, although the status of tribes is
at.of a limited sovereign, tribes still re-
in their power of internal self-gover-
ance. Duro, 495 U.S. at 686, 110 S.Ct. at
)60. This power ineludes “the power to
rescribe and enforce internal . criminal
ws"”. Wheeler, 435 U.S. at 326, 98 S.Ct.
L 1088. ' This power is part of a tribe's
primeval sovereignty”, that is, “part of
he tribe’s] own retained sovereignty”.
Vheeler, 435 U.S. at 328, 98 S.Ct. at 1089.
his inherent authority is the source of an
wdian tribe’s power to create and adminis-
r an internal criminal justice system, Or-
z-Barraza v. United States, 512 F.2d
176, 1179 (9th Cir.1975), including “the
herent power to prescribe laws for their
embers and to punish infractions of those
ws”. Wheeler, 435 U.S. at 323, 98 S.Ct.
t 1086.

An Indian tribe may also regulate the
onduct of its members on the reservation.

. In Confederated Tribes, the Ninth Circuit held
the State does not have jurisdiction over tribal
members on the reservation for purposes of
enforcing civil traffic laws against tribal mem-
bers. Confederated Tribes, 938 F.2d at 149,
Schmuck argues that because the Ninth Circuit
held that tribes have exclusive jurisdiction over
civil traffic infractions by tribal members, then
the " "mecessarily have exclusive juris-
dic ffic violations by non-Indians.
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Montana v. United States, 450 U.S. 544,
564, 101 S.Ct. 1245, 1257, 67 L.Ed.2d 493
(1981). For example, the Ninth Circuit has
acknowledged a tribe's authority to enact a
civil traffic code, including speed limits,
which it can enforce against on-reservation
Indians. See Confederated Tribes of Col-
ville Reservation v. Washington, 938 F.2d
146, 149 (9th Cir.1991), cert denied, —
U.S. — 112 S.Ct. 1704, 118 L.Ed.2d 412
(1992). Moreover, where a tribe has shown
that its own highway safety laws and insti-
tutions are adequate for self-government,
the Ninth Circuit held the State may not
assert jurisdiction to enforce the State’s
civil traffic regulations, such as speed lim-
its,_|aseagainst tribal members operating
motor vehicles upon public roads within the
reservation. Confederated Tribes, 938
F.2d at 149.¢

In the exercise of this recognized juris-
diction, the Suquamish Indian Tribe enact-
ed various ordinances regulating its mem-
bers’ conduct upon.the Reservation’s roads
and highways. These ordinances are codi-
fied in the Suquamish Tribal Law and Or-
der Code (S.T.C). These ordinances in-
clude S.T.C. 10.1.19, which authorizes tribal
officers to issue citations or arrest a tribal

member for driving while intoxicated or -

driving in a reckless and negligent manner.
S.T.C. 10.1.33- and 10.1.21 require tribal
members to observe“posted speed limits
and obey stop signs. See also S.T.C. 10.1.9
(authority to issue notice of traffic infrac-
tion).

The Suquamish Indian Tribe employs po-
lice officers, including Officer Bailey, to
enforce its Tribal Law and Order Code.
“The propriety of [operating] ... tribal po-
lice forces has been recognized, presently
and in the past, by the federal govern-

Sclimuck’s argument is not persuasive. Given
the complexities of tribal, state, and federal jur-
isdiction over Indians and non-Indians on reser-
vations, Confederated Tribes cannot support
such a conclusion. The Ninth Circuit addressed
only State jurisdiction over civil traffic infrac-
tions by Indians, not authority to detain non-
Indians for civil infractions like speeding or for
criminal violations like DWL

STATE v.
Clte s 850 P.2d 1332 {Wash. 1993)

ment”. An Indian tribe “may employ po-
lice officers to aid in the enforcement of
tribal llaw and in the exercise of tribal
power”. Ortiz—Barraza, 512 F.2d at 1179,

Fundamental to enforcing any traffic
code is the authority by tribal officers to
stop vehicles violating that code on roads
within a reservation. In this case, Officer
Bailey was exercising the Tribe’s authority
to enforce its traffic code when he ob-
served the speeding pickup truck and pur-
sued it through the streets of the Reserva-
tion. When he first saw the truck, he had
no means of ascertaining whether the driv-
©r Was an [ggsIndian.  Only by stopping the
vehicle could he determine whether the
driver was a tribal member, subject to the
jurisdiction of the Tribe’s traffic code. The
alternative would put tribal officers in the

s
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invaded, without authority of law". (Ital-
ics ours) We disagree. The Suquamish
Indian Tribe expressly retained in its treaty
the Tribe’s inherent authority to detain of-
fenders and turn them over to government
officials for prosecuting. Moreover, this
authority has been recognized by both the
United States Supreme Court and the
Ninth Circuit.

In 1855, the Tribe entered into the Treaty
of Point Elliott (Treaty), Jan. 22, 1855, 12
Stat. 927, and agreed to settle on a 7,276
acre reservation near Port Madison, Wash-
ington. Oliphant, 435 U.S. at 192-93, 93
S.Ct. at 1018. The Port Madison Reserva-
tion is a checkerboard consisting of tribal
community land, allotted Indian land (so-
called “Indian Trust Land”), property

impossible position of being unable to stop —Lapeheld in fee simple by non-Indians, and

any driver for fear they would make an
unlawful stop of a non-Indian. Such a
result would seriously undercut the Tribe’s
ability to enforce tribal law and would ren-
der the traffic code virtually meaningless.
It would also run contrary to the “well-
established federal ‘policy of furthering In-
dian’ self-government.’” Sanic Clera
Pueblo v. Martinez, 436 U.S. 49, 62, 98
5.Ct. 1670, 1679, 56 L.Ed.2d 106 (1978)
(quoting Morton v. Mancari, 417 U.8. 535,
651, 94 S.Ct. 2474, 2483, 41 L.Ed.2d 290
(1974)). - ;

We hold Suguamish Tribal Officer Bailey
had the requisite authority to stop
Schmuck to investigate a possible violation
of the Suquamish traffic code and to deter-
mine if Schmuck was an Indian, subject to
the code’s jurisdiction. .

‘ 111 )
[3] Schmuck next contends that even if

- Tribal Officer Bailey had authority to stop

him, Officer Bailey did not have irherent

‘al{thorl'ty to detain him once Bailey deter-
:mined that Schmuck was a non-Indian,
Sehmuck contends this detention violated

the Washington State Constitution, Article
11 section 7, in which “[nJo person shall be
disturbed in his private affairs, or his home

various roads and public highways main-
tained by Kitsap County. Oliphant, 435
U.S. at 193, 98 S.Ct. at 1013, According to
Oliphant, approximately 37 percent of the
Reservation is Indian land, subject to the
trust status of the United States. The
other 63 percent is owned in fee simple by
non-Indians. Qliphant, 435 U.8. at 193 n.
1, 98 S.Ct. at 1013 n. 1. However, all of
the property within the geographic bound-
aries of the Reservation, including the land
owned by non-Indians, is defined in federal
law as “Indian country”. " 18 U.S.C.
§ 1151(a); Seymour w, Superintendent of
Wash. State Penitentiary, 363 U.S. 351,
857-58, 82 8.Ct. 424, 427-29, 7 L.Ed.2d 346
(1962). ' '

Prior to signing the Treaty, the Suquam-
ish Indian Tribe began its “relationship
with the Federal Government as g sover-
eign power” and its “eriminal jurisdiction,
no less than its civil jurisdiction, was that
of any sovereign power”. Powers of Indi-
an Tribes, 55 Interior Dec. 14, 19, 57, 1
Opinions of Solicitor, Department of Interi-
or, Indian Affairs 445, 447, 472 (Oct. 25,
1934). By the Treaty and by Congress’
plenary legislative authority over Indians,
e.g., Delaware Tribal Business Comm. .
Weelks, 430 U.8.'73, 83-R4. 97 S.Ct. 911,
918-919, 61 L.Ed2d '  77), the Tribe

3-/
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wve u= e, but not ail, of its territory
d s aty. The Treaty was “not a

rant . _ats to the Indians, but a grant
' rights from them—a reservation of
ose not granted”. (Italics ours) Unil-
{ States v. Winans, 198 U.S. 371, 381, 25
Ct. 662, 49 L.Ed. 1089 (1905); United
tates v. Moore, 62 F.Supp. 660, 666
V.D.Wash.1945), a/fd, 157 F.2d 760 (9th
ir.1946), cert. demied, 330 U.S. 821, 67
Ct. 867, 91 L.Ed. 1277 (1947). Thus, with-
their remaining territory, the Suquamish
idian Tribe's aboriginal powers are re-
srved unless limited by the United States’
iperior power. KE.g, United States v.
Vheeler, 435 U.S. 313, 323, 98 5.Ct. 1079,
086, 55 L.Ed.2d 303 (1978); Worcester v.
‘eorgia, 31 U.S. (6 Pet) 515, 560-61, 8
Ed. 483 (1832).

Article 9 of the Treaty of Point Elliott
rpressly provides that the Tribe shall turn
ver to government authorities any ]gesin-
ruder on the Reservation who has violated
Inited States law:

the said tribes agree not to shelter or
conceal offenders against the laws of the
United States, but to deliver them up to
the authorities for trial.

Italics ours.) Treaty of Point Elliott, art.
), 12 Stat. 927 (1855). This provision ap-
years to reflect a common concern of the
‘ederal government during treaty negotia-
jons in the mid-1800's to prevent non-
ndians from hiding out on reservations in
he mistaken belief that they would be free
‘rom prosecution for their crimes. See,
g, HR.Rep. No. 474, 23rd Cong., lst
Jess., at 98 (1834) (federal government to
protect Native people from “unprincipled
white men” entering Indian country,
“where they fancy themselves free from
punishment”).

Treaty provisions reserving tribal powers
are subject to certain canons of construc-
tion. Powers reserved by a tribe in its
treaty may -still be exercised, unless cur-
tailed by later federal congressional action.
E.g., Wheeler, 435 U.S. at 323, 98 S.Ct. at
108f “ar, 31 US. at 560-61. Trea-
ties construed liberally for the
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benefit of the Indians, e.g., Choctaw Na-
tion v. United States, 318 U.S. 423, 431-32,
63 S.Ct. 672, 677-78, 87 L.Ed. 877 (1943),
and as the Indians would have understood
it. Eg., Choctaw Nation v. Oklahoma,
397 U.S. 620, 631, 90 S.Ct. 1328, 1334, 25
L.Ed.2d 615 (1970); Pioneer Packing Co. v.
Winslow, 159 Wash. 655, 661, 294 P. 557
(1930). Ambiguities must be resolved in
favor of the Indians. E.g., MeClanahan v.
Arizona State Tax Comm'n, 411 U.S. 164,
174, 93 S.Ct. 1257, 1263, 36 L.Ed.2d 129
(1973). In addition, the court may consider
the practical construction given the treaty-
by the parties. E.g., United States v. Top
Sky, 547 F.2d 486, 487 (9th Cir.1976).
These canons compensate for the non-Indi:
an party's “presumptively superior negoti-
ating skills and superior knowledge of the
language in which the treaty is record-
ed....” Washingion v Washington
Comm’l Passenger Fishing Vessel Ass'n,
443 U.S. 658, 675-76, 99 S.Ct. 8055, 3069-
70, 61 L.Ed.2d 823 (1979).

Applying these principles to the Point
Elliott treaty, article 9 specifically autho-
rizes the Suquamish Indian Tribe to |ssede-
tain alleged offenders of United States
laws and turn them over to government
officials for prosecution. Support for this
authorization may be found in two opinions
of the United States Supreme Court: Oli-
phant v. Suquamish Indian Tribe, 435
U.S. 191, 98 S.Ct. 1011, 55 L.Ed.2d 209
(1978) and Duro v. Reina, 495 U.S. 676, 110
S.Ct. 2053, 109 L.Ed.2d 693 (1990).

Oliphant involved crimes by two non-
Indians on the Port Madison Reservation.
Oliphant, 435 U.S. at 194, 98 S.Ct. at 1013.
The United States Supreme Court held that
the Sugquamish Tribal Court did not have
criminal jurisdiction to try and punish non-
Indians absent affirmative delegation of
that power by Congress. Oliphant, 435
U.S. at 207-08, 98 S.Ct. at 1020-21. The
Court noted that when the Tribe entered
into the Treaty of Point Elliott, the Tribe
acknowledged its dependence upon the
United States, and in all probability was
recognizing “that the United States would

STATE v. SCHMUCK
Cite as 850 P.2d 1332 (Wash. 1993)

arrest and try non-Indian intruders who
came within their Reservation”. Oliphant,
435 U.S. at 207, 98 S.Ct. at 1020. Relying
on the lariguage from article 9, the Court
concluded the Tribe is obligated to deliver a
non-Indian offender to government authori-
ties for prosecution: "
Thus the Tribe “agree[s] not to shelter or
conceal offenders against the laws of the
United States, but to deliver them up to
the authorities for trial.” Read in con-
junction with 18 U.S.C. § 1152, which
extends federal enclave law to non-Indian
offenses on Indian reservations, this pro-
vision imiplies that the Suquamish are
to prompily deliver up any non-Indian
offender, rather than try and punish
him themselves. A

(ltalics ours.) Oliphant, 435 U.S. at 208,

98 S5.Ct. at 1020.5 ‘

Schmuck contends that the Supreme
Court's decision in Qliphant bars tribal
police from exereising any authority over
non-Indians. We . disagree. ' Oliphant
holds that tribal courts do not have crimi-
nal jurisdiction to fry and punish non-
Indian offenders. At the same time, the
Court acknowledgedss; the continuing vital-
ity of the Tribe’s power, reserved in article
9, to detain offenders and turn them over
to governmental authorities' who do have
authority to prosecute.

More recently, the Supreme Court again
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Duro, 495 U.S. at 696-97, 110 S.Ct. at
2065-66. In Duro, the Supreme Court held
that an Indian tribe may not assert criminal
jurisdiction over a nonmember Indian for
misdemeanor crimes.5 Duro, 495 U.S. at
688, 110 S5.Ct. at 2061. In response to
concerns that a lack of tribal jurisdiction
would allow nonmember Indians to violate
the law with impunity while on the reserva-
tion, the Court responded that alleged of-
fenders need not go free:

The tribes also possess their traditional
and undisputed power to exclude persons
whom they deem to be undesirable from
tribal lands.... Tribal law enforcement
authorities have the power to restrain
those who disturb public order on the
reservation, and if necessary, to.eject
them. Where jurisdiction to try and pun-
ish an offender rests outside the tribe,
tribal officers may exercise their power
to detain the offender and transport
kim to the proper authorities.

(Citations omitted. - Italics ours.) Duro,
495 U.S. at 696-97, 110 S.Ct. at 2065-66.

Thus, twice the Supreme Court has stat-
ed that a tribe’s proper resporise to a crime

committed by a non-Indian on the reserva- -

tion is for the tribal police to detain the
offender and deliver him or her to the
proper authorities.” This is precisely what
Tribal Officer Bailey did:' he detained

acknowledged a tribe’s power to detain. _|ggeSchmuck and promptly delivered him up,

5. In a case directly on point, the New Mexico
Court of Appeals also looked to this language
from Oliphant and held that an Indian tribal
officer had inherent authority to detain a non-
Indian offender and deliver him or her to state
authorities, even though the officer was not
cross-commissioned by state police. State v.
Ryder, 98 N.M. 453, 649 P.2d 756, affd on other
grounds, 98 N.M. 316, 648 P.2d 774 (1982).

6. In 1991, Congress overruled the holding in
Dure by passing legislation declaring that tribes
possess inherent criminal jurisdiction over all
Indians. Pub.L. No. 102-137, § 1, 105 Stat. 646
(1991). Nevertheless, Duro’s 'reasoning that

“tribes have inherent sovereignty to detain and
deliver offenders is still sound. In fact, it is
supported by Congress' action in affirming trib-
al criminal jurisdiction over all Indians, action
which is consistent with the federal policy.of
furthering Indian self-government. Sanra Clara
Pueblo v. Martinez, 436 U.S. 49, 62, 98 S.Ct.

1670-1679, 56 LEd.2d 106 (1978). Holding that
tribes have inherent sovereignty to detain and
deliver offenders is also consistent with that
policy.

7. Additional support for the Supreme Court's
constriction of article @ in' Oliphant and Duro
can be found in the.dissent to the Court of
Appeals’ opinion _ in Oliphant, which was re-
versed by the Supreme Court. Oliphant v.
Schiie, 544 F.2d 1007 (9th Cir.1976); rev'd. 435

U.S. 191, 98 5.Ct. 1011, 55 L.Ed.2d.209 (1978). o
The Supreme Court opinion in Ofiphant largely

adopted the position of this dissent written by
Justice Kennedy while still sitting on the Ninth
Circuit. Justice Kennedy subsequently wrote
the majority opinion in Duro. The dissent
states: K
It is important to focus on the precise issue
in this case [Oliphant]. .We aré not consider-
ing whether Indian ¢ inay pass reserva-
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n acc ‘e with Oliphant's and Duro's
lirect

In addition to the Supreme Court, the
Ninth Circuit has squarely addressed the
ssue of tribal authority to detain a non-
ndian in a case directly on point. Ortiz—
Barraze v. United States, 512 F.2d 1176
9th Cir.1975). In Ortiz, a tribal police
yficer observed a camper truck driving
hrough an Indian reservation under suspi-
ious circumstances indicating the driver
night be an illegal alien. The officer fol-
owed the truck onto a state highway run-
ning through the reservation and stopped
the driver. When the driver could not pro-
duce a driver’'s license or vehicle registra-
tion, the officer checked the truck for iden-
tification papers and discovered marijuana.
The driver, a non-Indian, was detained by
the tribal police and transferred to drug
enforcement officials. Oriiz-Barraza, 512
F.2d at 1178-79.

The Ninth Circuit held that an Indian
tribe has inherent authority to stop and
detain a non-Indian allegedly violating
state or federal law on public roads run-
ning through the reservation until the non-
Indian can be turned over to the appropri-
ate authorities. Ortiz—Barraza, 512 F.2d
at'1180. According to the court, this pow-
er exists regardless of the fact that tribes
have been divested of their power to exer-
cise criminal jurisdiction:

It has at times been held that tribes may

not exercise criminal jurisdiction over

non-Indians. Such holdings ... have not

_lssederogated from the sovereign power

of tribal authorities to exclude trespass-

ers who have violated state or federal
law by delivering the offenders to the
appropriate authorities.

(Citation omitted. Italics ours) Oriiz—
Barraza, 512 F.2d at 1179. Although this

tion ordinances, having the force of law, gov-
erning the conduct of the tribe's members;
they may.... Nor are we .determining
whether Indians have the right to exclude
from the reservation nonmembers they deem
undesirable; they have.... Nor is there any
“or " % potential lawbreakers going un-

) point given special emphasis by
...y, for we have held that tribal
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case was decided prior to Oliphant, the
above language is consistent with both Oli-
phant and Duro.

The Ninth Circuit based its finding of
authority, in part, on the tribe’s traditional
inherent authority to exclude: “Also intrin-
sic in the sovereignty of an Indian tribe is
the power to exclude trespassers from the
reservation. A tribe needs no grant of
authority from the federal government in
order to exercise this power.” (Citation
omitted.) Ortiz-Barraze, 512 F.2d at
1179. See also New Mexico v. Mescalero
Apache Tribe, 462 U.S. 324, 333, 108 8.Ct.
2378, 2385, 76 L.Ed.2d 611 (1983). The
Suquamish Indian Tribe also reserved its
inherent right to exclude or to condition the
presence of trespassers on the Port Madi-
son Reservation in the Treaty of Point El-
liott. In article 2, the Treaty sets aside
land for the “exclusive use” of the tribes,
“nor shall any white man be permitted to
reside upon the same without permission of
the said tribes....” Treaty of Point El-
liott, art. 2, 12 Stat. 927 (1855):

Amicus Washington State Patrol argues
the Suquamish Indian Tribe no longer has
the power to exclude from its Reservation
or the lesser included power to: detain, in
particular because Schmuck was traveling
on a public road in the Reservation. The

State Patrol argues that the language from

Duro citing the power to exclude applies
only to tribal land, not public roads. See
Duro, 495 U.S. at 696-97, 110 S.Ct. at
2065-66.

In Ortiz—Barraza, the Ninth Circuit ex-
plicitly rejected amicus’ argument that a
tribe does not possess the power to detain
when a non-Indian is traveling on a public
road: ’

[Tlhe fact that the events of interest
here may have oceurred within the right-

authorities have the power to apprehend viola-
tors of state and federal law and to deliver the
offenders to the appropriate authority. Oriz
[sicl-Barraza v. United States, 512 F.2d 1176,
1179 (9th Cir.1975).
(Footnote and citations omitted. Ttalics ours.)
Oliphant v. Schlie, 544 F.2d at 1014 (Kennedy,
1., dissenting).

STATE v.
Cite as 850 P.2d l332 (Wash. 1993) i

of-way for a state highway avails the
defendant nothing. Rights of way run-
ning through a reservation remain part
of the reservation and within the terri-
torial jurisdiction of the tribal police.

(Italics ours.) Ortiz-Barraza, 512 F.2d at
1180 (citing Gournean v. Smith, 207
N.w.2d 256 (N.D.1973)).

_lswWe agree with the Ninth Circuit.
Just because Schmuck’s offense was com-
mitted on a public road does not mean he is
immune from tribal authority. By federal
statute, “Indian country” is defined as 4ll
land within the limit of any Indian reserva-
tio_n, “notwithstanding the isstance of any
patent, and, including riyhts—ofiwa_r/'.
(Italics ours)) 18 U.8.C. § 1151. See, e.g.,
DeCoteau v. District Cy. Court, 420 U.S.
425, 427 n. 2, 95 5.Ct. 1082, 1084 n. 2, 43
.L.Ed.2d 300 (1975) (land within reservation
i subject to tribal and federal jurisdiction
including rights of way); Confederated
Tribes of Colville Reservation v. Washing-
ton, 938 F.2d 146, 146 (9th Cir.1991) (public
roads are within and therefore part of the
reservation), cert. denied, — U.S, —
112 5.Ct. 1704, 118 L.Ed.2d 412 (1992); En-
riquez v. Superior Court, 115 Ariz. 342,
565 P.2d 522 (1977) (granting of easement
for public highway running throligh reser-
vationl does not alter status as “Indian
country”). Thus, public roads remain part
of the Reservation and are within the terri-
torial jurisdietion of the Suquamish. tribal
police, at least for the limited purpose of
asserting the Tribe’s authority to detain
and deliver alleged offenders.

The State Patrol argues, however, that
recognizing tribal authority to detain will
necessarily result in additional tribal regu-
lation of roads running through thé Reser-
vation, such as adopting different speed
limits or building toll booths. While- we
acknowledge the concerns of the State Pa-
trol, we think these fears are unwarranted.
Holding the Tribe has expressly reserved a
limited authority to stop and detain al-
leged offenders in no way confers an un-
limited authority to regulate the right of
the public to travel on the Reservation’s
roads.

patrol an area substan
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We also note that the Tribe's authority to.
stop and detain is not necessarily based:
exclusively on the power to exclude non
Indians from tribal lands, but may also be "
derived from the Tribe's general authority °
as sovereign. See Merrion v. Jicarilla
Apache Tribe, 455 U.S. 130, 137, 102 5.Ct
894, 901, 71 L.Ed.2d 21 (1982) (tribe’s pows:
er to tax non-Indians does not derive solely :
from power to exclude but from general
_lsmauthority as sovereign to control eco-*
nomie activity within its jurisdiction). Al
though we recognize that a tribe’s inherent
sovereign powers do not generally extend
to the activities of nonmembers of the
tribe, Montana, 450 U.S. at 565, 101 S.Ct. !
at 1258, tribes still retain some limited au-"
thority to regulate the conduct of non-Indi-
ans on reservation land:

To be sure, Indian tribes retain inherent
sovereign power to exercise some forms °
of civil jurisdiction over non-Indiang on *

their reservations, even on non-Indian = %
See lands.... A tribe may also retain
inherent power to exercise civil authority
over the conduct of non-Indians on See
lands within its reservation when thai -
conduct threatens or has some direct
effect on the political integrity, the eco-

nomic seeurity, or the health or welfure
of the tribe. :

(Italics ours.) Montana v. United States,
4_50 U.S. 544, 565-66, 101 S.Ct. 1245, 1258,
67 L.Ed.2d 493 (1981). Allowing a known &
drunk driver to get back in his or her car,
careen off down the road, and possibly kill
or injure Indians or non-Indians would cer-
tainly be detrimental to the health or wel-
fare of the Tribe.

_ As a practical matter, the Suquamish
Indian Tribe provides most of the law en-
forcement patrols on the Reservation. The
Tribe employs five full-time officers to pa-
trol the Reservation, whereas no state or
federal law. enforcement officers are as-
signed solely to that area. Brief of Amicus
Suquamish Indian Tribe, app. C. Kitsap
County assigns approximately three depu-
ties to north Kitsap G+~ 1, but they must
. larger than the
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eser- - Holding that the Tribe does
ot k limited ‘authority to stop and

etain .ged offenders who present a
lear threat to community membeis would
everely hamper the Tribe's ability to pro-
ect the welfare of Indians, as well as non-
ndians, on the Reservation.

In this_ case, if- the Suquamish Indian
‘ribe did not have the authority to detain,
chmuck would have been free to drive
way with an aleohol level exceeding t}le
mit for legal intoxication. In the 20 min-
tes it took for Trooper Clark to respond,
chmuck could have easily caused exten-
ive property damage or seriously injured
ther motorists. He a]scu_&ggcould have left
he Reservation and eluded capture by the
tate Patrol. As the New Mexico Court of
\ppeals noted:

To hold that an Indian pohce officer
may stop offenders but upon determin-
ing they are non-Indians must let them
go, would be to subvert a substantial
function of Indian police authorities and
pmduée' a. ludicrons state of aifairs
‘which would permit non-Indians to act
unlawfully, w1th impunity, on Indian
lands. )

State v. Rydeé-, 98 N.M. 453, 456, 649 P.2d
156, aff’d on other grounds, 98 N.M. 316,
548 P.2d 774 (1982). Nothing in Oliphant,
Duro, or Ortiz=-Barraza supports such a
result. Quite the opposite. These cases
support the position that tribes can detain
any such offender and “promptly deliver
hirn or her up” to the appropriate officials
who are authorized to prosecute.

| Finally, the State Patrol urges this court
to base a tribal officer’s authority to detain
on a’citizen's arresttheory.” We decline
their invitation. There would be a serious
incongruity in allowing a limited sovereign
such as the Suquamish Indian Tribe to ex-
ercise no more police authority than its
tribal members could assert on their own.
Such a result would seriously undercut a
tribal officer’s authority on the reservation
and conflict with Congress’ well-established
pol’ 7 “"“sting tribal self-government.
Se. +  ra Pueblo v. Martinez, 436
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U.S. 49, 62, 98 S.Ct. 1670, 1679, 56 L.Ed.Zd
106 (1978). Potentially, DWI drivers would
simply drive off or even refuse to stop if
pulled over by a tribal officer with only a
citizen’s arrest capability.

[4] We conclude an Indian tribal officer
has inherent authority to stop and detain a
pon-Indian who has allegedly violated state
and tribal law while on the reservation
until he or she can be turned over to state
authorities for charging and prosecution.
We hold Tribal Officer Bailey, as a police
officer employed by the Suquamish Indian
Tribe, 'had authority to stop and detain
Schmuck, who was allegedly driving while
intoxicated on the Reservation, until he
could be turned over to the Washington
State Patrol for charging and prosecution.

_JasslV

' Schmuck contends that even if the Tribe
did have inherent authority fo stop and
detain him, that authority was divested by
the State's enactment of RCW 37.12.010.
Schmuck argues that the statute gives the
State exclusive jurisdiction over motor ve-
hicle offenses committed ‘on reservation
land, citing Makah- Indian Tribe v. State,
76 Wash.2d 485, 457 P.2d 590 (1969).

By enacting RCW 37.12.010, the State of
Washington assumed. criminal and civil jur-
isdiction over Indians and Indian territory
and reservations. RCW.37.12.010. The
statute specifically provides for the as-
sumption of jurisdiction over Indians on
reservations for the “operation of motor
vehiclés: upon the public streets, alleys,
roads and highways”. RCW 37.12.010(8).

In' Makah, this court held that vehicles
being operated by. Indians upon public
roads rrunning through a reservation are
subject to jurisdictional control of the State
pursuant to RCW. 87.12.010. Makah, 76
Wash.2d at 493, 457 .P.2d 590.. Schmuck
argues that Makah, read in conju.n.eti(.m
with RCW 87.12.010, vests exclusive juris-
diction over motor vehicles in the State.

Makah is not dispositive. Nothing in
Makah makes such a clear statement that

STATE v.

Cite as 850 P.2d 1332 (Wash. 1993)

RCW 387.12.010 grants ezclusive jurisdic-
tion to the State. The issue in Makak
pertained only to questions of state juris-
diction over Indians on the Makah Reser-
vation. It did not address issues of juris-
dictior; over non-Indians or exclusivity of
jurisdietion.

[6] Makah notwithstanding, Schmuck
argues that RCW 37.12.010 divested the
Tribe of any authority to detain Schmuck
by giving the State exclusive criminal and
civil jurisdiction over Indian reservations
including the operation of motor vehicles.
The State does not have authority to divest
the Tribe of its sovereignty; tribal sover-
eignty can be divested only by affirmative
action of Congress. See United States v.
Wheeler 435 U.S. 318, 323, 98 S.Ct. 1079,
1086, 55 L.Ed.2d 303 (1978), Washington
v. Confederated Tribes of Colville Indian
Reservation, 447 U.S. 134, 154, 100 S.Ct.
2069, 2081, 65 L.Ed.2d 10 (1980) (“tribal
sovereignty is dependent on, jze4and subor-
dinate to, only the Federal Government, not
the States); Native Village of Venetie
LR.A. Coun. v. Alaska, 944 F.2d 548, 558
(9th Cir. 1991) However, RCW 37.12.010
was enacted pursuant to congressional au-
thority in Pub.L. No. 83-280, § 6, 67 Stat.
588 (1958) (hereafter Public Law 280);
State v. Hoffman, 116 Wash.2d 51, 65-66,
804 P.2d 577 (1991). Because the State
statute was enacted under congressional
authority, this issue necessarily turns on
whether Congress, by enacting Public Law
280, affirmatively divested the Tribe of its
power to detain and deliver offenders to
governmental authorities for prosecution.

Enacted in 1953, Public Law 280 mandat-
ed the transfer of civil and criminal juris-
diction over Indian country from the feder-
al government to five state governments.
Pub.L. No. 83-280, § 6, 67 Stat. 588 (1953);
Venetie, 944 F.2d at 559-60. Other states,
including Washington, were permitted to
assume such jurisdiction voluntarily.
Pub.L. No. 83-280, § 7, 67 Stat. 588 (1953).
In 1963, Washington adopted RCW 37.12.-
010 pursuant to Public Law 280. Hoyf
man, 116 Wash.2d at 65-66, 804 P.2d 577.

SCHMUCK

280 and is constitutional. Washington +.
Confederated Bands & Tribes of Yakima
Indien Natiom, 433 U.S. 463, 484, 493, 99
§.Ct. 740, 757, 58 L.Ed.2d 740 (1979); Hoff:
man, 116 Wash.2d at 65-66, 804 P.2d 577,

Although legislative history on the law is

sparse, Congress' primary motivation in en- .
acting Public Law 280-was to remedy ths .

lack of adequate criminal law enforcement
on some reservations. Venetie, 944 F.2d at
560; Bryan v. Itasca Cy., 426 U.S. 373,
379-80, 96 S.Ct. 2102, 2106-07, 48 L.Ed.2d
710 (1976) (Congress’ primary concern was
the problem of lawlessness and the absence

of adequate tribal law enforcement on cer-

tain reservations). Tribes that had a satis-
factory- tribal law and order organization
were exempted from the provisions of Pub-
lic Law 280. Bryan, 426 U.S. at 385, 96
S.Ct. at 2109.

Both the United States Supreme Court
and the Ninth Circuit have concluded that
Public Law 280 is not a divestiture statute.
Venetie, 944 F.2d at 560; see California .
Cabazon Band of Mission Indians, 480
U.S. 202, 207-12, |505107 S.Ct. 1083, 1087-
90, 94 L.Ed.2d 244 (1987); Bryan, 426 U.S.
at 383-90, 96 S.Ct. at 2108-12. In the area
of criminal jurisdiction, the Eighth Circuit
concluded that Public Law 280 did not it-
self divest Indian tribes of their sovereign
power to punish their members for viola-
tions of tribal law: “Nothing in the word-
ing of Public Law 280 or its legislative
history precludes concurrent tribal authori-
ty”. Walker v. Rushing, 898 F.2d 672, 675
(8th Cir.1990). In the area of civil regula-
tory authority, the United States Supreme
Court observed that nothing in the text of
Public Law 280 addresses the removal of
tribal authority, as would be expecbed if
Congress intended such a “sweeping
change in the status of tribal government”.
Bryan, 426 US. at 381, 96 S.Ct. at 2107.
The Ninth Circuit has also coneluded that

. Public Law 280 was designed to supple-

ment tribal institutions, not supplant them.’
Venetie, 944 F.2d at 560 . Thus, the court
held that no provision "~ ither a federal

Wash. 1343
RCW 37.12.010 complies with Public Law .
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child welfare stitute or Public Law 280
r ‘ed concurrent state and tribal juris-
. Venetie, 944 F.2d at 561. See
atse- Confederated. Tribes of Colville Res-
ervation v. Washington, 938 F.2d 146, 149
(9th Gir.1991) (Public Law 280 does not
divest a tribe of its right to enact and
enforce its own internal civil traffic code
against its members), cert. denied, — U.S.
—, 112 S.Ct. 1704, 118 L.Ed.2d 412
(1992). The so-called mandatory Public
Law 280 states that have addressed the
issue consider state and tribal jurisdiction
to be concurrent under Public Law 280.
Venetie, 944 F.2d at 561 (citing 70 Op.
Att’y Gen. Wisc. 237, 243 (1981); Opinion
No. 48, Opinion Letter from Robert M.
Spire, Att'y Gen. Neb., to State Sen. James
E. Goll (Mar. 28, 1985)).- See also F. Cohen,
Federal Indian Law ch. 6, § C3a(l), at 367
(1982). (Public Law 280 did not extinguish
tribal jurisdiction, whieh probably remains
concurrent with the states).

No court has squarely addressed the is-
sue of whether Public Law 280 divests a
tribe's authority to stop and detain non-
Indian motorists allegedly violating state
and tribal law while traveling on reserva-
tion roads. As noted in the above cases,
however; nothing in the language or histo-
ry of Public Law 280 indicates an intent by
Congressys; to diminish tribal authority.
Likewise, nothing in the language of RCW
37.12.010 affirmatively grants exclusive
jurisdiction to'the State. See RCW 37.12.-
010. In any event, becanse RCW 37.12.010
was enacted pursuant to Public Law 280,
its scope ¢annot exceed that authorized by
Public Law 280. Given that one of the
primary goals of Public Law 280 is to im-
prove law  enforcement on reservations,
holding - that Public Law 280 divested a
tribe of its inherent authority to detain and
deliver offenders would squarely conf[ic{:
with that goal. -

[6,7] Thus, Public Law 280 by which
the State assumed jurisdiction over the op-

8. Our disposition makes it unnecessary for us to
address petitioner’s other arguments on appeal.
To the extent additional arguments are raised

«" e decline to address them. This
‘not consider issues or arguments
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eration of motor vehicles on Indian reserva-
tions, is at best ambiguous about whether
that jurisdiction is exelusive or concurrent
with existing tribal authority to stop and
detain an alleged offender until he or she
can be turned over to government authori-
ties for prosecution. Under the rules of
construction for Indian treaties, rights re-
served by a tribe in its treaty may be
exercised unless and until affirmatively di-
vested by Congress. See Wheeler, 435
U.S. at 323, 98 5.Ct. at 1086; Venetie, 944
F.2d at 558. However, congressional in-
tent to override a particular Indian right
must be clear;” repeal by implication is not

favored. Morton v. Mancari, 417 U.S. 535,

549-50, 94 S.Ct. 2474, 2482-83, 41 L.Ed.2d
290 (1974). Where ambiguity exists,
ambiguities must be resolved in favor of
the Indians. Montena v. Blackfeet Tribe
of Indians, 471 U.S. 769, 766, 105 S.Ct.
2399, 2403, 85 L.Ed.2d 753 (1985).

[8] Accordingly, we hold that RCW 37.-

12.010, enacted pursuant to Public Law
280, does not divest the Suquamish Indian
Tribe of its inherent authority to stop and
detain a non-Indian who has allegedly vio-
lated state and tribal law while traveling on
a public road in the Reservation, until he or
she can be turned over to stite authorities
for charging and prosecution.?
Jinhé judgments of Kitsap County Dis-
triet Court "and " Kitsap 'County Superior
Court upholding Schmuck's DWI conviction
are afflrmed

ANDERSEN, C.J., concurs in result only.

UTTER, BRACHTENBACH,; DURHAM,
SMITH and GUY, JJ., concur,

w
LTI TN
2 | g

raised only by an amicus curiae, State v. Gam
zalez, 110 Wash.2d 738, 752 n. 2, 757 P2d 925
(1988); Coburn v. Seda, 101 Wash.2d 270, 279,
677 P.2d 173 (1984).
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Finally, substantial eredible evidence sup-
port~1 the court’s finding that Brett failed to
o 'espondents in the Brooks transac-
i 1 record shows that in October 1983,
several of the other owners of the 4o interest
in the Sceptre package had sold their inter-
ests for $100,000. The record reflects con-
flicting testimony as to whether Brett ad-
vised respondents to seek out Brooks in Den-
ver for a possible investment. However, re-
spondents testified that Brooks did not in-
form them of the price for which the other
owners of the Sceptre package had sold their
interests. Brooks proceeded to offer his Yo
. interest to respondents for $500,000. Re-
spondents purchased % of Brooks’ interest
for $250,000. The record also shows that
Brett received commission payments from
Brooks as a result of this transaction. The
court found that neither Brooks nor Brett, as
respondents’ agent, disclosed the interest’s
real value to’ them. Berlin and Peterson
testified that had they known of its fair val-
ue, they would not have purchased Brooks’
interest. The evidence supports the District
Court’s findings.

Review of the record also shows that the
court did not misapprehend the effect of the
evidence, and we are not left with a definite
and firm conviction that a mistake has been
committed.

We hold that the District Court’s findings
of fact are supported by substantial eredible
evidence on these issues and are not clearly
€ITOneous.

ISSUE 5

[10] Was respondents’ action barred by
accord and satisfaction?

During trial, appellant made a motion
based on accord and satisfaction, and the
court denied the motion. On appeal, appel-
lant argues that because in 1985 Brooks and
respondents had renegotiated the $250,000

purchase in the 1984 Brooks transaction, re-

spondents cannot now maintain a suit against
Brett or the corporation regarding that
transaction because of an accord and satisfac-
tion between them and Brooks. In 1985,
Brooks and. respondents renegotiated the
Brr 1 tetion whereby respondents
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were to receive all of Brooks' interest, ex-
cluding his Michigan interests, for $214,233,

An accord and satisfaction extinguishes
only the obligation between the parties to the
agreement. See §§ 28-1-1401 and -1402,
MCA. Aceord and satisfaction in the Brooks
transaction occurred between Brooks and re-
spondents in 1984, and again in 1985, upon
modification of their contract. The accord
and satisfaction occurred only for that trans-
action, but did not serve to release Brett
from his potential liability to respondents as
their agent in either the Sceptre or Brook
transactions. i

Appellant's argument has no merit. We
hold that respondents’ action was not barred
by accord and satisfaction.

ISSUE 6

[11] Did the District Court err when it
pierced the corporate veil?

Appellant asserts that the District Court
erred when it found that Brett Boedecker
was the alter ego of the corporation. Appel-
lant argues that he did not make the corpo-
rate decisions alone on all the issues, but
collaborated with his wife, who was secretary
for Boedecker Resources.

[12] We have defined a two-prong test
for piercing the corporate veil. First the
trier of fact must find that the defendant was
either the alter egy, instrumentality, or agent
of the corporation. Drilcon, Inc. v. Roil
Energy Corporation, Inc. (1988), 230 Mont.
166, 176, 749 P.2d 1058, 1065. Second, the
trier of fact must find evidence that the
corporate entity was used as a “subterfuge to
defeat public convenience, justify wrong, or
perpetrate fraud.” Drilcon, 749 P.2d at
1065,

The District Court found that the actions
of the corporation and Brett were inter-
changeable, as the corporation’s assets were
constantly intermingled with Brett's individu-
al assets. The court found that Brett owned
97 percent of the corporate stock, was its
president, and completely controlled the cor-
poration. As a result, the court found that
respondents’ remedy was for joint and sever-
al liability of ‘the corporation and Brett.

STATE v. HASKINS
Cite as 887 P.2d 1189 (Mont. 1994)

The record shows that the royalties in the
Exok transaction were to be assigned to
Brett, but the actual royalties became as-
signed to the corporation. In another trans-
action, Brett transferred certain Flathead
County property from the corporation to
himself and his wife for no consideration. In
addition, Brett told respondents at their first
meeting, “I am Boedecker Resources.” The
record shows that Brett executed all relevant
documents regarding the transactions be-
tween the parties, where his wife was in-
volved in none of them. Generally, the rec-
ord shows that Brett had a continuous course
of dealing with respondents where he was in
complete control of the corporation, and the
gain was for him individually, not for the
corporation. The evidence is substantial that
Brett was the alter ego of Boedecker Re-
sources, Ine, in all his transactions with re-
spondents.

Finally, the evidence showed that Brett
used the corporate entity of Boedecker Re-
sources as & subterfuge to justify wrong and
perpetrate fraud against respondents. From
his first dealings with respondents while en-
tertaining them in his home, and his impres-
sive display of maps, charts, and associations
in the oil and gas industry, Brett perpetrated
fraud against respondents.

We agree with the District Court that
these actions by Brett were “sufficient

- enough to demonstrate to [respondents] that
Brett and/or the Corporation had not only

extensive, but impressive knowledge and as-
sociation, in the oil and gas industry and was
such [as] to justify an expectation of trust
and confidence in Brett’s success, knowledge
and reliability.” Brett made misrepresenta-
tions to respondents that he could choose the
most valuable 1400 acres available from the
Sceptre .package. He misrepresented that
the net royalty interests purchased by re-
spondents would be valuable investments.
Brett failed to reveal the discrepancy be-
tween the 5850 net royalty acres he was to
receive from the Exgk transaction, and the
90 royalty acres respondents were to receive.
Finally, Brett did not disclose to respondents
the full value or potential problems and loss-
es of what they were buying.

‘mony on results of inves

Mont. 1189

The record contains substantial credible
evidence upon which the District Court con.
cluded that Brett was the corporation’s alter -
ego and that Brett used the corporate entity
to perpetrate fraud - against respondents. -
The court properly determined that Boedeck-
er Resources' corporate veil should be
pierced and that the corporation and Brett
should be jointly and severally liable.

We hold that the District Court did not err
when it pierced the corporate veil.

Affirmed.

TRIEWEILER, GRAY, NELSON and
WEBER, JJ., concur.
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STATE of Montana, Plaintiff
and Respundent,
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Thomas HASKINS, Defendant
and Appellant.

No. 93-408.
Supreme Court of Montana,

Submitted on Briefs Sept. 1, 1994,
Decided Dee. 21, 1994,

Defendant was convicted in the Twenti-
eth Judicial Distriet Court, Lake County,
C.B. McNeil, J., of criminal sale of dangerous
drugs, and he appealed. The 'Supreme
Court, Hunt, J., 255 Mont. 202, 841 P.2d 542,
affirmed on issues properly preserved for
appeal. Subsequently, defendant filed peti-
tion for posteonviction relief alleging ineffec-
tive assistance of counsel based on counsel’s
failure to preserve five defaulted issues for
appeal. The Supreme Court issued order
permitting defendant to go forward with ap-
peal on those issues, and later held in an
opinion by Nelson, J., that: (1) private inves-
tigator was not qualified tn give expert testi-
‘on of underecov-
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- officer: (2) undercover officer was compe-
nt te 3 (3) undercover officer was not
gally itable for conduct for which de-
ndant was convicted based on his partic-
ation in controlled drug buy; and (4) tribal
lice officers were not precluded from inves-
gating and gathering evidence of his of-
nses and turning evidence over to state for
osecution. ’

Affirmed.

Criminal Law €=469.2, 1153(1, 2)
‘Whether witness is expert and whether
s testimony is admissible is largely within
scretion of trial court and will not be over-
rned on appeal absent abuse of diseretion.

Criminal Law €=476.6

District court was well within its disere-
n in precluding private investigator from
fering expert opinion testimony on results
‘his investigation of undercover police offi-
r as to whether officer’s conduct deviated
ym what investigator considered to be
oper training or instructions for undercov-
drug operation, as testimony did not in-
lve scientific, technical or other specialized

owledge. Rules of Evid., Rule 702.

Criminal Law €=627.8(6), 629.5(7)
Where defendant failed to comply with
selosure requirements of discovery order
d statute and offered opinion testimony
at was not within requirements of expert
stimony rule, district court properly grant-
in part state’s motion in limine and sane-
ned defendant by prohibiting private in-
stigator from offering expert opinion testi-
ony on results of his investigation of under-
ver narcotics officer. MCA 46-15-
3(4)(b) (1987); Rules of Evid, Rule 702.

Witnesses €=46

Trial court is not required to disqualify
tness, sua sponte, after witness has testi-
d simply because of inconsistencies in wit-
ss' testimony. Rules of Evid., Rule 601.

Witnesses €=48(1)

Undercover narcoties officer’s apprecia-
n of ° 7 9 tell truth was not neces-
rily by prior violations of law,
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so as to preclude him from testifying as
witness. Rules of Evid., Rule 601.

6. Criminal Law €=507(4)

Defendant’s narcotics convictions were
not invalid because based solely upon testi-
mony of undercover officer who was purchas-
er of dangerous drugs during controlled buy;
undercover officer was not legally accounta-
ble as an accomplice for defendant’s sales of
dangerous drugs.

7. Indians €=32(13)

Indian tribes do not have criminal juris-
diction to prosecute non-Indians for erimes
committed in Indian country.

8. Indians €=32(13), 38(2)

With respect to crimes committed by
non-Indians in Indian country, prosecution of
those offenses must be accomplished either
by federal government or by state. 18
U.S.C.A. §§ 1152, 1163. :

9. Indians €&=38(2)

State may not prosecute criminal offense
committed by non-Indian in Indian country
where victim of offense is an Indian or where
Indian property is subject of offense, but
may prosecute criminal offense committed by
non-Indian in Indian country where victim of
offense is non-Indian or offense involves “vic-
timless” crime. ‘

10. Indians €=38(2)

State may assume criminal jurisdiction
over crimes committed in Indian country
with consent of affected tribe. Act August
15, 1953, § 2, 67 Stat. 588.

11. Indians &=38(2)

State had jurisdiction to prosecute non-
Indian for his drug sale offenses committed
within exterior boundaries of reservation, in
light of tribe’s inability to prosecute and
state's authority to prosecute crimes commit-
ted in Indian country with consent of affected
tribe, and because offenses were victimless
crimes. Act August 15, 1953, § 2, 67 Stat.
588; MCA 2-1-301 et seq.

12. Indians €=32(6, 13)

Where state had jurisdiction to prose-
cute non-Indian for undercover drug sales
committed in Indian country, tribal police

STATE v. HASKINS
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Cite as 887 P.2d 1189 (Mont. 1994)

officers were not thereby precluded from
investigating and gathering evidence of de-
fendant’s offenses and turning that evidence
over to proper jurisdiction with authority to
prosecute his crimes.

13. Indians €=32(6, 13)

Indian tribes have authority to enact
ordinances regulating conduct of their mem-
bers and to employ law enforcement officers
to enforce such ordinances and to maintain
the peace.

" 14. Indians €=32(8, 13)

Tribal police officers have power to re-
strain non-Indians who commit offenses with-
in exterior boundaries of reservation and to
eject thétm by turning such offenders over to
proper authority with jurisdiction to prose-
cute. '

15. Indians €=32(6, 13)

_ Tribal police have authority to investi-
gate v_iolations of state and federal law.

16. Indians €¢=32(8)

Although tribal authorities have Jjurisdie-
tion to detain and ejeet non-Indian offender,
non-Indian offender does not have a right to
immediate detention and ejectment.

17. Criminal Law e=394.2(2)

Fact that admissible evidence was gath-
ered by peace officers employed by jurisdic-
tion which lacked authority to prosecute de-
fendant did not render- evidence per se inad-
missible for use by jurisdiction with autherity
to prosecute.

William F. Hooks, State Appellate Defend-
er, Helena, for appellant.

Joseph P. Mazurek, Atty. Gen., John Paul-
son, Asst. Atty. Gen., Helena, Larry J. Nist-
ler, Lake County Atty., Polson, for respon-
dent, "

NELSON, Justice.

Appellant Thomas Haskins (Haskins) ap-
peals from his November 27, 1989 convietion
by a Twentieth Judicial District Court, Lake
County jury of four counts of eriminal sale of
dangerous drugs. We affirm.

BACKGROUND

The factual background and a portion of
the procedural background of this case is set
forth in State v. Haskins (1992), 255 Mont.

202, 841 P.2d 542, (Haskins 1) and will not,

be repeated in any detail here except as
necessary to address the issues raised. Suf-
fice it to say that Haskins is a non-Indian;
that the State eriminal offenses of which he
was convicted were committed entirely with-
in. the exterior boundaries of the Flathead
Indian Reservation in Lake County, Mon-
tana; that he was arrested for those offenses
by law enforcement authorities of the State
of Montana; that he was prosecuted and
sentenced for those offenses by the State of
Montana in district court in Lake Cotinty;
that the evidence utilized by the State in
Haskins’ conviction was obtained as a result
of an undercover investigation and controlled
drug buys conducted by police officers em-
ployed by the Confederated Salish and Koo-
tenai Tribes for the Flathead Tribal Police
Department, the evidence being then turned
over to the State authorities by those offi-
cers; and that two of the State's witnesses
were Indian tribal police officers.

Haskins’ raised thirteen issues in his first
appeal. We determined that only eight of
those issues had heen properly preserved for
appeal, and ‘as to those issues, we affirmed.
Haskins I, 841 P.2d at 545, 548. On August
18, 1993, Haskins filed a petition for posteon-
vietion relief in this Court alleging ineffective
assistance of counsel, based on his counsel's
failure to preserve the five defaulted issues
for appeal. In January 1994, we issued an
order permitting Haskins to go forward with
the appeal on those five issues and autho-
rized the filing of supplemental briefs. Sub-
sequently, we also granted leave to the Con-
federated Salish and Kootenai Tribes to ap-
pear amicus curiae.

The five remaining issues which we consid-
er on this appeal are: '

1. Whether the District Court abused its
discretion in not allowing Haskins to eall
Martin Cramer as an expert witness?

2. Whether undercover ~ “eer Robert
Nelson was competent t.  :ify?
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Ggs & Equipment Co., 405 F.2d 1140 (5th
€ '969), and apparently in NLRB v.

al Furniture Mfg. Co., 315 F.2d
Cir. 1963), most of the em-
ndesirable activities were dis-

here clearly shows that
loyee was and is unfit

would reward conduct bbth reprehensible
in quality and egregious \n scope. We
reverse the portion of the Bpard's order

ment thereof; we affirm the\ order
which requires the Company to

labor practices found and to post notic
in conformity with this decision.

W
0 & XEY NUMBER STSTEM
T

Jose Luiz ORTIZ-BARRAZA,
Appellant,

V.

UNITED STATES of America,
Appellee.

No. 74-1905.

United States Court of Appeals,
Ninth Circuit. )

March 19, 1975.

Defendant was convicted before the
United States District Court for the Dis-
trict of Arizona, Thomas F. Murphy, J.,
of importation of marijuana and of pos-
session with intent to distribute marijua-
na. The defendant appealed. The Court
of Appeals, Lindberg, Senior District
Judge, held that tribal police officer em-

4 * Mapago Indian tribe was au-
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thorized to investigate within the reser-

vation state and federal law violationg:
thought to have been committed by non-
Indian offenders and the officer had

probable cause to stop and search de-

fendant’s vehicle as it proceeded. across

the reservation from the direction of the

Mexican border.

Affirmed.

1. Indians &=2 .

Indian tribes possess an inherent
sovereignty except where it has been
specifically taken away from them by
treaty or act of Congress. 25 U.S.C.A.
§ 13; Indian Reorganization Act, § 16,
25 U.S.C.A. § 476; Act May 15, 1886, ch.
333, 24 Stat. 29

2. Indians =32

Intrinsic in the sovereignty of an In-
dian tribe is the power of a tribe to
create and administer a eriminal justice
system and the tribe may exercise a

complete criminal jurisdiction over its -

members and within the limits of the
reservation subordinate only to the ex-
pressed limitations of federal law. 25
U.S.C.A. § 13; Indian Reorganization
Act, § 16, 25 U.S.C.A. § 476; Act May
15, 1886, ch. 333, 24 Stat. 29.

3. Indians =32

Intrinsic in the sovereignty of an In-
dian tribe is the power to exclude tres-
passers from the reservation and a tribe

needs no grant of authority from the

federal government in order. to exercise
this power. 25 U.S.C.A. § 18;. Indian
Reorganization Act, § 16, 25 U.S.C.A.
§ 476; Act May 15, 1886, ch. 333, 24
Stat. 29.

4. Indians ¢=32

Even if Indian tribes may not exer-
cise criminal jurisdiction over non-Indi-
ans, the sovereign power of tribal au-
thorities to exclude from reservation
trespassers who have violated state or
federal law permits tribal authorities to
deliver the offenders to the appropriate
authorities. 25 U.S.C.A. § 18; Indian
Reorganization Act, § 16, 25 U.S.C.A.
§ 476; Act May 15, 1886, ch. 333, 24
Stat. 29.
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5. Indians =32

An Indian tribe may lawfully em-
ploy police officers to aid in the enforce-
ment of tribal law and in the exercise of
tribal power. 25 US.CA. § 13; Indian
Reorganization Act, § 16, 25 US.C.A.
§ 476; Act May 15, 1886, ch. 333, 24
Stat. 29.

6. Indians ¢=32

A tribal police officer employed by
the Papago tribe had authority to inves-
tigate within the Sells reservation any
on-reservation violations of state and
federal law, where the exclusion of the
trespassing offender from the reserva.
tion might be contemplated, and had
power to stop and search vehicle coming
from the direction of Mexico and which
might be used in smuggling marijuana.
25 US.C.A. § 18; Indian Reorganization
Act, § 16, 25 U.S.C.A. § 476; Act May
15, 1886, ch. 333, 24 Stat. 29.

. 7. Searches and Seizures &=7(4)

In event that Papago tribal police

“officer did not have the power to stop

non-Indian driver and search the vehicle
on reservation, the officer was acting as
an individual and his acts would not be
within the scope of eonstitutional provi-
sions.

8. Indians =32

) State highway rights-of-way run-
ning through an Indian reservation re-
main part of the reservation and within
the territorial jurisdiction of the tribal

police. 25 US.CA.§ 13; Indian Reorga-

nization Act, § 16, 25 U.S.C.A. § 476;
Act May 15, 1886, ch. 333, 24 Stat. 29.

9. Automobiles =349

Where tribal police officer observed
unfamiliar and muddy camper driven by
an unknown non-Indian and proceeding
through the reservation coming from the

- direction of the Mexican border, tribal

officer acquired information sufficient to
constitute a founded suspicion warrant-
ng a stop to check for a driver’s license
and registration and the officer’s “pat-
down” of the defendant was justifiable.

* HOrlQl:abIe William J. Lindberg, Senior United
Washington, sitting by designation.
512 F.2d—7414s

18 U.S.C.A. § 1151; Civil Rights Act of
1968, § 202, 25 U.S.C.A. § 1302(2).

10. Drugs and Narcotics &=183

Where tribal officer discovered no
driver’s license, registration or identifica-
tion upon the defendant after officer
had stopped defendant’s vehicle which
was proceeding through the reservation
coming from the direction of the Mexi-
can border, the officer had probable
cause to search the vehicle for contra-
band and the marijuana discovered with-
in the camper vehicle was not the prod-
uct of an unreasonable search. 18 U.S.
C.A. § 1151; Civil Rights Act of 1968,
§ 202, 25 US.C.A. § 1302(2).

Gilbert Veliz (argued), Tucson, Ariz.,
for appellant.

James E. Mueller, Asst. U. S. Atty.
(argued), for appellee.

Pefore BARNES and CARTER, Cir-
cuit Judges, and LINDBERG, District
Judge.*

OPINION

LINDBERG, Senior District Judge:

Th_e defendant has appealed from his
conviction for violation of 21 U.S.C.
§§ 952(a), 960(a)(1) (1970), importation of
one thousand eighty-one pounds of mari-
Juana, and of 21 USC. § B41(a)(1)
(1970), possession with intent to distrib-
ute the same marijuana. We affirm.

The two-count indictment was re-
turned on January 24, 1974. After a
plc?a of not-guilty, a motion to suppress
evidence was filed by .the defendant.
Two hearings, one pre- and one post-tri-
al, were held concerning the motion. On
April 2, 1974, the motion to suppress was
denied. Meanwhile, a trial to a jury had
resulted in a guilty verdict on both
counts. The district court entered judg-
ment of conviction on April 2, 1974, and
ordered the defendant committed. No-
tice of appeal was timely filed. ‘

The only error asserted on appeal was
the district court’s denial of the motion

States District J'udge.‘ Western District of

St
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+ o suppress evidence. The defendant has
" that the search of his eamper, in

the marijuana was discovered, was
«..wful. Ih'support of this proposition,
it 'has been argued:that the discovering
tribal police officer acted in excess of his
authority “by conducting the.search as
part - of * an" investigation "of ' suspected
state and federal law. violations commit-
ted by the defendant, a non-Indian. In
addition, the defendant has claimed that
the search conducted violated constitu-
tional prohibitions against unreasonable
searches. We hold that the tribal officer
acted within' the scope of his authority
and “that the search conducted by.him
was reasonable under the circumstances.

The facts are not in dispute. On the
morning of January 5, 1974, Officer Rob-
ert Antone, Jr., had been patrolling the
streets of Sells, Arizona. Sells is within
the confines of the Papago Indian Reser-
vation. Antone was then employed by
the tribe as a police officer, and he was
using a police patrol car which was both
distinctively marked and had red lights
on top. Officer Antone had parked in
front of the trading post on the main
street in Sells and, subsequently, had ob-
served a2 white Ford pickup truck, on
which were mounted a camper ard Ari-
zona license plates. The truck had
turned off the San Miguel Gate road
onto the niain street.

The truck and camper were muddy
and dirty, and the curtains in the camper
were closed. The San Miguel Gate road
passes from Sells through San Miguel
and on to the Mexican border! From
San Miguel to the border, the road is
unpaved. Other roads in the area are

1. Sells is approximately twenty miles from the:

Mexican border as the crow flies, approxi-
mately twenty-five miles from the Mexican
border via the San Miguel Gate road. Be-
tween Sells and the border, the San Miguel
Gate road is intersected by through highways
only twice. These highways are, for the most
part, ungraded and unimproved roads which
connect the San Miguel Gate road with state
highway eighty-six near Tracy and Gunsight,
Arizona. These highways pass by the Mes-
quite Mountains and traverse the San Simon
Wash and the Vamori Wash. The highways

sore~ thirty-five or more miles in length.
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also unpaved. There had been rajp

recently.

Antone observed the driver of the
camper. The driver and sole occupant of
the vehicle was a young Mexican male
whom Antone did not recognize. The
residents of the area near the San Migu-
el Gate road are .either Papago Indians
or priests and nuns associated with a
mission at Topawa. It was Antone’s tes-
timony that he could recognize all of the
non-Indians who lived in the vicinity of
the San Miguel Gate road. Occasionally,
of course, non-Indian visitors travel in
the area. ; .

Officer Antone decided to stop the
driver of the camper and check the
camper’s registration and the license of
the driver in order to ascertain to whom
the vehicle belonged. Accordingly, An-

tone followed the eamper onto the state -

highway. Before Antone was required
to stop the camper, the driver had
stopped of his own volition on the high-
way shoulder and had gotten out. An-
tone then turned on the flashing red
lights mounted on the patrol car, drove
up behind the camper and stopped. An-
tone approached the driver, who had not
yet reentered the vehicle.

When Antone asked the driver, who
was the defendant, for his driver’s li-
cense and vehicle registration, the de-
fendant stated in Spanish that. he spoke
no English. Because Antone spoke little
Spanish, he frisked the defendant, look-
ing for the identification papers scught:
Finding neither driver’s license nor regis-
tration, Antone had the defendant wait
in the patrol car while the truck cab was
checked for registration. No identifica-

See Sheets Number 5, 6, and 10, General High-
way Map of Pima ' County, Arizona, prepared
by the Photogrammetry and Mapping Division
of the Arizona Highway Department in coop-
eration with the United States Department of
Commerce, Bureau of Public Roads (1961, re-
vised 1972, 1974); and see, General Highway
Map of Arizona, prepared by the Photogram-
metry and Mapping Division of the Arizona
Highway Department (1974). From ~these

facts it appears that there is a high probability -

that a non-resident found travelling north on

the San Miguel Gate road has crossed the in- - 3

ternational border.

tion papers were found either in the cab
or on the ground near the vehicle,

At this point Officer Antone believed
. that. he had discovered an alien who had
entered the country and was transport-
ing either illegal aliens or controlled sub-
stances.” Antone determined to search
the vehicle. Upon opening the camper
door, burlap sacks containing the mari-
juana involved in this prosecution were
discovered. ' The defendant was taken to
the Papago detention facility and held
for transfer to the drug enforcement ad-
ministration.

Officer Antone has testified that he
was employed by the Papago tribe rath-
er than by the Department of the Interi-
or, Bureau of Indian Affairs (BIA). An-
tone has also stated that he had not been
‘granted a certificate which, under cer-
tain Arizona procedures, would have ren-
dered him a peace officer for that state.

L

[1,2] Indian tribes possess an inher-
ent sovereignty except where it has been
specifically taken away from them by
treaty or act of Congress. United States
v. Mazurie, 419 U.8. 544, 95 S.Ct. 710,
T17-718, 42 L.Ed.2d 706 (1975); Iron
Crow v. Oglala Sioux Tribe of Pine
Ridge Reservation, South Dakota, 231
F.2d 89 (8th Cir. 1956). Intrinsic in this
sovereignty is the power of a tribe to
create and administer a eriminal justice
system. “An Indian tribe may exercise
a complete [eriminal] jurisdiction over its
members and within the limits of the
reservation subordinate only to the ex-
presse‘.(_i limitations of federal law.” F.
Cohen, Handbook of Federal Indian Law
148 (1942 ed. as republished by the Uni-
versity of New Mexico Press). The sta-
tus of Indian tribes as dependent sover-
eigns with inherent-but Hmited powers
(which include the power to draft a con-
stitution and to enact law) has been rec-

ognized by Congress. 25 U.S.C. § 476
(1970).

* [3,4] Also intrinsic in the sovereignty
of an Indian tribe is the power to ex-
clude trespassers from the reservation.

ORTIZ-BARRAZA v. UNITED STATES
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1 Op. Atty. Gen. 465 (1821); Department
of the Interior, Uffice of the Solicitor,
Federal Indian Law 438, 439 (1958). A -
tribe needs no grant of authority from
the federal government in order to exer--""
cise this power. F. Cohen, Handbook of
Federal Indian Law 806 (1942 ed. as re-
published by the University of New.
Mexico Press).. It has at times been held .
that tribes may not exercise criminal ju- .
risdiction over non-Indians. Ex parte
Kenyon, 14 Fed.Cas.No.7720 (1878). .
Such holdings, if presently valid, have .
not derogated from the sovereign power .-
of tribal authorities to exclude trespass-
ers who have violated state or federa]l -
law by delivering the offenders to the
appropriate authorities.

[5] Indian tribal police forces have
long been an integral part of certain
tribal criminal justice systems and have
often performed their law enforcement
duties to the limits of available jurisdie-
tion. W. Hagan, Indian Police and .
Judges (1966). The propriety of opera-
tion of tribal police forces has been rec-
ognized, presently and in the past, by the -
federal government. 18 Op. Atty. Gen. .
440 (1886); 25 U.S.C. § 13 (1970); .Act of
May 15, 1886, ch. 333, 24 Stat. 29, 43; 25
C.F.R. §§ 11.301 et seq. (1974). Thus, as
a general proposition, we have little dif-
ficulty in coneluding that an Indian tribe
may employ police officers to aid in the
enforcement of tribal law and in the. ex-
ercise of tribal power.

On January 6, 1937, the Papago Indi-
ans adopted a constitution which was; in
addition, approved by the BIA. Under
the constitution the Papago Council was
empowered, article five, section three:

(b) To provide for the maintenance of

law and order and the administration

of justice by establishing a tribal court

. and a police force, and defin-

ing the powers and duties of such

courts and police. (c) To remove or
exclude from any of the three Papago

Reservations non-members who occupy

reservation land without lawful au-

thority and whose presence may be in-
jurious to the peace, happiness or wel-
“fare of the members - “"“he tribe.
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Pursuant to jtg constitiition, the Papago
" Council adopted 4 code of law which con-
*d the following provision, chapter
section two: = }
“Any person, undesirable; not a member
‘of the Papago Tribe who, within the
Gila Bend, Seils and San Xavier Reser-
vations, commits any act which is a
crime under Federsl or State Laws, or
which would be a misdemeanor under
the Ordinance of the Papago Tribe, if
committed by a fnember thereof, may
be forcibly ejected from these Reser-

vations by any Police Officer, Officer -

of the United States Indiar Service, or
Tribal Police; and may be turned over
to the custody of the United States
Marshal or Sheriff or other officer of
the State of ‘Arizona, for prosecution
under Federal or State Law.
On June 1, 1972, the Papago Couneil
adopted a special resolution ordering an
investigation to be made and the taking
of other necessary action, including the
hiring of additional policemen, in order
to stop marijuana smuggling from Mexi-
co into the United States through the
Papago Reservation.

[6] We find that the actions of the
Papago Council, taken together with the
Papago Constitution ‘and the applicable
law previously discussed, clearly estab-
“lish the auathority of a tribal police offi-
cer, like Officer Antone, to investigate
any on-reservation violations of state
and federal law, where the exclusion of
the trespassing offender from the reser-
vation may be contemplated. Compare,
25 C.FR. § 11.304(b)(3). .

[71 Our holding, in a sense, parallels
that rendered in Settler v. Lameer; 507
F.2d 231 (9th Cir., 1974). In Settler it
Wwas noted, in another context, that the
power to regulate is only meaningful
when combined with the power to en-
force. That principle may be applied in-
the instant case. The power of the Pa-
pago to exclude non-Indian state and
federal law violators from the reserva-

2. If we are wrong, and Officer Antone did not
. have such power as a tribal police officer, then
he was acting as an individual and his acts
would nat he within the scope of constitution-
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tion would be meaningless .Were the trip.- '

al police not empowered to investigate

such violations, Obviously,.tribtl_l police "‘ ;

must have ‘such power.2

[8]1 As a final word on the subject of
Officer Antone’s authority, we note that

the fact that the events of interest here

may have oceurred within the righi~of. .
way for'a state highway avails the de. .
fendant nothing. Rights of 'Way running -

throuigh a reservation remain part. of the

‘reservation and within the territorial ju-

risdiction of the tribal police. See, Gour-

nean v. Smith, 207 N.W.2d 256 (N.Dak.

1978); 18 U.S.C. § 1151 (1970). .

IL

In searching the defendant and his
camper, Officer Antone was required to
avoid effecting a constitutionally unres-
sonable search. 25 U.S.C. § 1302(2)
(1970). We hold that' the search con-
ducted in the instant case was reasona-
ble.

[9] In observing the unfamiliar and

muddy camper driven- by an unknown -
non-Indian and proceeding through the

reservation coming from the direction of
the Mexican border, Officer Antone ac-
quired information sufficient to consti-
tute a founded suspicion warranting a
stop to check for a driver’s license and

registration. Wilson v. Porter, 861 F.2d -

412 (9th Cir. 1966). There is, of ‘course;
some question here whether-a stop may
be said to have occurred. The pat-down
of the defendant was justifiable. Terry
v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20

LEd2d 839 (1968); and see, United

States v. Robinson, 414 U.S. 2i8, 94 S.Ct.
467, 38 L.Ed.2d 427 (1973). =

[10] Officer Antone’s founded suspi-

cion ripened into probable cause to

search the camper when no driver’s li-

cense, registration or identification were - .

‘discovered upon the defendant, and the
proximity to Mexico together with. the
other facts previously adverted to sug-

al provisions. United States V. Ogden, 485 -

F.2d 536 (9th Cir. 1973); cert. den. 416 U.S.
987, 94 S.Ct. 2392, 40 L.Ed.2d 764 (1974).

' UNITED STATES v, cal

gested an illegal crossing of the interna-
tional border, perhaps involving smug-
gling of contraband. Sych probable
-cause supported the inquiry which, ulti-
mately revealed the marijuana, Carroll
v. United States, 267 1).8, 132, 45 g.Ct.
280, 69 L.Ed. 543 (1925).

CONCLUSION
Thé judgment of the district court jg
affirmed. The triba] police officer wasg
authorized to investigate within the res-
ervation state and federal law violations '

Indian offenders.. The search of the de-
fendant and of the vehicle were reasona-
ble under the circumstances,

Citeass12 1
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STATE OF KANSAS

BECKY HUTCHINS & COMMITTEE ASSIGNMENTS
REPRESENTATIVE, FIFTIETH DISTRICT el CHAIR. TOURISM AND PARKS
JACKSON AND SHAWNEE COUNTIES e _am . a2 MEMBER: EDUCATION

FEDERAL AND STATE AFFAIRS

JOINT COMMITTEE ON STATE
TRIBAL RELATIONS

700 WYOMING
HOLTON. KANSAS 66436
1785)364-2612

TOPEKA

ROOM 3502-5

STATE CAPITOL HOUSE OF
TOPEKA, KANSAS 66612-1504
(785) 296-7698 REPRESENTATIVES

Testimony on Senate Bill 9
Tribal Law Enforcement Officers
March 20, 2003

Chairman Mason and members of the House Federal and State Affairs Committee:

I come before you today to speak in opposition to the original SB 9 and in opposition to SB 9 as
amended by the Senate Committee of the Whole.

SB 9 raised many questions regarding the potential liability the State of Kansas might incur with
its passage in its original form. Ihad requested an Attorney General’s opinion on SB 9 as
originally written. My concern was that if the state of Kansas trained tribal law enforcement
officers and the State allowed tribal law enforcement officers additional duties and
responsibilities, the State could be held liable for any wrongful acts committed by tribal law
enforcement officers. Before the Attorney General’s office had time to issue an opinion,
language in SB 9 was struck, and replaced by language that was in the former SB 74 (2001-2002
legislative session). Once that occurred, I cancelled my request for an Attorney General’s
opinion for SB 9.

SB 9, which now reflects the language of last session’s SB 74, does address some of the concerns
I have regarding potential liability to state and county governments. However, SB 9 does not
address my concern regarding land-into-trust decisions. [ have provided three documents that I
would like to bring to your attention:

1. Letter from Deputy Attorney General Julene Miller regarding impact of 2001 SB 74

2. Notice of Appeal from the State of Kansas to put land into trust, from John Michael Hale,
Special Assistant Attorney General for the State of Kansas Department of Revenue

3. Arizona language that I would like to see amended into SB 9

Until the land-into-trust issue is addressed, I cannot support this bill. The unintended
consequences and the impact the passage of SB 9 could have on Jackson County makes me an
opponent of the bill, and I ask you please not to recommend SB 9 favorable for passage.

Thank you.
Becky Hutchins

50" District Representative
Hs Federal & State Affairs

Date: 3-Q9. 93
Attachment # 4
Page




State of Ransas

Dffice of the Attorney General

120 S.W. 10th Avenue, 2ND FLOOR, TOPEKA, KANSAS 66612-1597

CARLA J. STOVALL

ATTORNEY GENERAL

Main PHONE: (785) 296-2215
Fax: 296-6296

April 26, 2001

Members of the House Committee
on Federal and State Affairs
Members of the Senate Committee
on Federal and State Affairs

State Capitol
Topeka, Kansas 66612

Dear Committee Members:

Earlier this session I sent letters to Senator Vratil and Representative Mays regarding the potential
impact of 2001 Senate Bill No. 74 on land-to-trust decisions made by the Bureau of Indian Affairs.
It is my understanding that these letters were further disseminated and many of you received copies.

Attached please find two recent decisions from the BIA to take land into trust in Jackson County,
Kansas. You will note that one decision takes land into trust that is outside of the reservation and
it specifically refers to Senate Bill 74 as a factor that was taken into consideration when making the

decision to take the land into trust. This appears to confirm my initial concerns regarding what may
be unintended consequence of this Bill.

" I hope this information will be of assistance to you in your deliberations of this legislation.
Very truly yours,

OFFICE OF THE ATTORNEY GENERAL
CARLAJ. STOVALL

‘ \b,ézz;q_a,% /M,\
@{me L. Miller
eputy Attorney General
JLM:jm

Poochy Modedei
@Zp 5 g“%bm



United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Horton Field Office

908 First Avenue East CERTIFIED-Return Receipt

IN REPLY REFER TO: Horton, Kansas 66439
785, 486 — 2161

April 17, 2001

County Commissioners
Jackson County Courthouse

0 New York

Holton, KS 66436

o RE: Notice of Decision
Dear Commissioners:

Ptdr office has received an application from the Prairie Band Potawatomi Nation to acquire land in trust status. The land is described as

OlIOWS:

03

The West 96 acres of the NE Fractional Quarter of Section 27, T8S, R15E, 6" PM, Jackson County, KS less highway right of wa
inning at the North Quarter Comner of said Section 27, cont
8 acres of additional right-of-way.)

aining 1.18 acres, including .60 acres of existing public road right gf way

In reviewing the procedures to evaluate tribal requests as set forth in the Code of Federal Regulations criteria listed in 25 CFR §151.10,
we furnish the following.

i)

c)

The statutory authority for the acquisition is the Indian Reorganization Act. o .
The need is to obtain additional land for ranching and farming to increase economic activity and employment opportunities for
tribal members, Tribal members are employed in a land management program which ﬁrovgdes on-the-job training and work
experience in land conservation, lease management and agricultural development. The tribe recently planted several fruit
trees for an orchard. The tribe has a well known buffalo préservation program of 50 head of buffalo and the tribe is providing
care for an additional 15 head of buffalo for the Inter-tribal Bison Cooperative for a total of 65 head of buffalo.
The purpose for which the land will be used is for agriculture. Land management will strengthen tribal self-government over
the reservation territory. The PBP tribe has an active Natural Resource Committee which recommends the best use for
management of the trust lands and a Zoning Board which regulates land use on the reservation. These organizations provide
guidance and increased responSIblllt[)I(_ifor management of lands thereby strengthening tribal self govemment. The lan
management program has a staff of fribal members who are actively managing tribal lands. The Nation's refqulahon of
reservation land, including the land placed in trust, will help to restore and to develop the Nation's initiative for self-support and
self-determination, which is one of the principal purposes of the federal laws under which the acquisition of land in trust is
mandated. Uniformity in title of tribal lands will facilitate tribal management and strengthen self-government.
Does not apply to tribal acquisition. ) . - .
Notification was given to the state and local government to provide written comment on the acquisition’s potential impacts on
regulatory ljUFISdICtIOﬂ, real property taxes and special assessments. Jackson County has expressed a general concern
on the rea 8ro rty taxes, and loss of income. The Tribe has responded that the minimal loss of revenue ($240.44) is more
than offset by the reservation road improvement, bridge construction and maintenance, law enforcement services, fire
protection, environmental protection and zoning services, social welfare and other government services that the tribe currently
Erowdes to the reservation. The State objection was for the loss of taxes and affect on the public schools, law enforcement,
re J)rotechon and other governmental services; traffic wear and tear on roads, hthhwayrs.and bridges; jurisdiction; change in
land use and development of land on the reservation rather than additional land. “The Tribe has responded that the PB
Nation has taken responsibility for maintaining a majority of the reservation roads and bridges. Approximately $3,000,000 of
Bureau of Indian Affairs and tribal funds were expended for road improvement (asphalt) on seven (7) miles of reservation road.
Several new bridges were constructed. All residents benefit from this improvement. It is questionable whether these roads
would have been improved without the perseverence and support of the tribe. The PBP Nation maintains a Tribal Fire
Department which provides fire and first response medical services for all residents of the reservation and non-reservation
areas. This is a much needed resource for residents in the rural farm community. The school district receives substantial
fu,nd_mg for enrolled Indian students. Impact Aid provides financial assistance for the maintenance and operations of school
districts in which the Federal government has acquired substantial real ero rty and to local education agencies providing
education for substantial numibers of federally-connected pupils. Royal Valley received $164,431 for the past school year. The
PBP Nation recently built a law enforcement center on the reservation. Tribal responsibility for_law enforcement alleviates the
county of fiscal and management obligations for the reservation and conversely, strengthens tribal government.
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f) Jurisdictional prablems and potential conflicts of land use which may arise. The land use will not change as it will remain
agriculture. The tribe has re%ulatory responsibility and has adopted zoning regulations. (The county zoning does not cover the
reservation area.) The tribe has an active law enforcement program. The officers are certified to enforce Federal laws. The
commissioned officers %g.ov.ide an enforcement resource for the county. The tribe and county have been working toward an
agreement addressing this issue and a bill has passed through the senate on this matter.

g) The Bureau of Indian Affairs is e%ui ped to discharge the additional responsibilities resu]ﬁn%from the acquisition of the land
in trust status as it is agriculture and the land is nearby trust lands and is located one mile (1) from the reservation.
h) The acquisition is in compliance with the National Environmental Policy Act (NEPA).

151.11 Off-Reservation Acquisition _ _ _
b) The location of the land is one mile east of the present reservation boundaries. The State of Kansas and Jackson County
have requested that trust status be rejected. Jackson County and the State of Kansas have cited the loss of income,
increased wages, impact and tax burden on the residents of Jackson county, increased traffic and jurisdiction. The annual
%(Qperty tax is $240.44 and the ﬁovernmental services provided are schools, fire/ambulance service, law enforcement, Senior
itizen and juvenile services. The tribe has responded that the transfer of the Buck tract into trust wﬁ[ have no material impact
on the citizens of Jackson County or the State of Kansas. The benefits to the tribe and offset of the tribal management of
overnment services such as law enforcement, fire protection, road and_bridge construction and maintenance, social,
aycare/head start, senior citizen programs diminish the responsibility of the County and state for residents of the Prairie Band
Potawatomi Reservation. The state objection that the proper‘q is not on the reservation is countered by the tribal statement
referencing Mescalero Apache Tribe v. Jones conceming the Indian Reorganization Act ... The transfer of land to the US trust
will serve %o rehabilitate the Indian's economic life and t%gwe him a chance to develop the initiative destroyed by a century of
oppression and patemalism™. Further, Section 5 of the IRA... provides that the Secretary of the Interior is hereby authorized, in
his discretion, to acquire through purchase, ... any interest in fands.., within or without existing reservations... for the purpose of
;])_rowdlng land for Indians. The tribe is not restricted to purchasing lands only on the reservation. o
he property is not acquired for a business purpose. The proposed use is agriculture, which has been the historical usage

c
) and does not require a business plan.

Based on this information and information supplied by letters from the Prairie Band Potawatomi Nation, the Field Representative of the
Bureau of Indian Affairs, Horton Field Office, Issues notice of our intent to accept the taking of this land in trust for the benefit and
welfare of the Prairie Band of Potawatomi Nation.

As provided in 25 CFR Part 2, Notice of Appeal Rci:gi:hts is hereby given on the decision to acquire land in trust status. You are hereby
advised of your right to appeal as provided in 25 CFR Part 2 Apgeals from Administrative Actions. This decision may be appealed to
the Regional Director, Southemn Plains Regional Office, PO Box 68, Anadarko, OK 73005, in accordance with the reg{ulatlons_ in 25
CFR Part 2. (Copy aftached.) Your notice of appeal must be filed in this office within 30 days of the date you receive this decision.

A copy of this letter will serve as notice to other interested parties.

Sincerely,
Josl] Betin 1. 3fiore

Field Representative (Acting)

Attachments: 25 CFR, Part2
PBP Nation Letters dated 01/22/01 and 07/20/99

cc: State of KS - Office of the Governor (w/25 CFR Part 2,) Certified-Return Receipt
lowa Tribe of Kansas & Nebraska
Kickapoo Tribe of Kansas
Sac & Fox Nation of Missouri )
Prairie Band Potawatomi Nation (For Information)
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Horton Field Office
908 First Avenue East
IN REPLY REFER TO: HOHGH, Kansas 66439 CERT|F|ED-RetUFH RGCEIDt

785, 486 - 2161 April 18, 2001

County Commissioners
Jackson County Courthouse
400 New York

Holton, KS 66436

o RE: Notice of Decision
Dear Commissioners:

Our office has received an application from the Prairie Band Potawatomi Nation to acquire land in trust status. The land is
described as follows:

The West Half of the Southwest Quarter of Section 367, T8S, R13E, 6™ PM, Jackson County, KS subject to an easement
for ingress and egress to the Grantor's remaining property which is adjacent to and ,conh%uous with the subject property,
said easement béing 20.00 feet wide, the centerline of which is described as beginning 1783.48 feet North of the SW
Corner of Section 35, T8S, R13E,, 6™ PM, Jackson Co., KS thence S 79°45'45" East 105.18 feet; thence S 83°56'42" East
1218.20 feet to the East line of the West Half of the Southwest Quarter of said section.

In reviewing the procedures to evaluate fribal requests as set forth in the Code of Federal Regulations criteria listed in 25
CFR §151.10, we furnish the following.

Criteria listed in 25 CFR 151.10, On-reservation acquisitions,

a e statutory authority for the acquisition is the Indian Reorganization Act. , )
The statut thority for th isition is the Indian R ization Act
b The need is'to obtain additional land for residential housing, fanching and farming to increase economic
activity, employment and housing opportunities for tribal members, Tribal members are employed in a land
management program which provides on-the-job training and work exg}enence in land conservation, lease
management and agricultural development. The tribe has developed the house into a haltway house residence
for Native Americans who are recovering from drug or alcohol addiction, There is a need for a facility which will
meef thg unique needs of Native Americans in Kansas. The tract contains 64 acres of pasture and 15 acres of
cropland, . . . . . . ’ \
c) Thep purpose for which the land will be used is for agriculture and residential housing. Land management will
strengthen tribal self-government over the reservation territory. The PBP Nation has an active Natural
Resource Committee which recommends the_best use for management of the trust lands and a Zoning Board
which re%u]ates land use on the reservation. These organizations gljrowde guidance and increased
responsibility for manag,ement of lands thereby strengthening tribal self government. The land management
program has a staff of fribal members wha are actwe_gf managing tribal [ands. The Nation's regulation of
resérvation land, including the land placed in trust, will help td restore and to develop the Nation's initiative for
self-support and self-determination, which is one of the principal purposes of the federal laws under which the
acquisition of land in trust is mandated. Uniformity in title of tribal lands will facilitate tribal management and
strengthen self-government, The acquisition of the land will provide a facility for to meet the needs of Native
Americans and restore previously allotted land and assist the Nation in reducing the checkerboard character of
on-reservation land by consolidating tribal land interests under federally supervised ownership.
d Does not apply to tribal acquisition. . ) P
Notification was given to the state and |ocal government to provide written comment on the acquisition's |
potential |mapacts on regulatory jurisdiction, real proFerty taxes and special assessments. Jackson County did
not respond. The State objection was for the loss of taxes and affect on the public schools, law enforcemeént,
fire protection and other governmental services; traffic wear and tear on roads, highways and bridges;
jurisdiction; Kansas limited remedies should change in land use occur and development of land ori the
reservation rather than additional land. The Tribe has responded that the minimal loss of revenue ($603) is
more than offset by the reservation road improvement, bridge construction and maintenance, law enforcement
services, fire protection, environmental protection and zoning services, social welfare and other government
services that the tribe currently provides to the reservation. “The Tribe has taken responsibility for maintaining
a majority of the reservation roads and bridges. Approximately $3,000,000 of Bureau of Indian Affairs and tribal
funds were expended for road improvemen %asphalt on seven (7) miles of reservation road. Several new _.
bridges were constructed. All residents benefit from this improvement. The PBP Nation maintains a Tribal Fire
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Department which provides fire and first response medical services for all residents of the reservation and non-
reservation areas. This is a much needed resource for residents in the rural farm community. The school
district receives substantial f,undm%; for enrolled Indian students._Impact Aid provides financial assistance for
the maintenance and operations of school districts in which the Federal government has acquired substantial
real profoerty and to local education agencies provudln%heducatlon for substantial numbers of federally-
connected pupils. Royal Valley received $164 431 for the last school year. The PBP Nation has developed a
law enforcement center on the reservation. Tribal responsibility for law enforcement alleviates the county of
fiscal and management obh%atlons for the reservation and conversely, strengthens tribal government. ,

f) Jurisdictional problems and potential conflicts of land use which may arise. The land usé will not change as it
will remain housing and agriculture. The tribe has regulatoTr% responsibility and has adopted zoning regulations.
(The coun zomr_}_(%1 does nof cover the reservation area.) The tribe has an active law enforcement program with
certified officers. The commissioned officers provide an enforcement resource for the county. The county and
PBP Nation have been working toward a resolution on the jurisdictional issues and a bill has passed the
Senate addressing utilization of tribal law enforcement. . . .

) The Bureau of Indian Affairs is equipped to discharge the additional responsibilities resulting from the
acquisition of the land in trust status as it is for housing and agriculture located on the reservation, The tribe has
been trf.=:s;:)0i18|bly managing tribal lands and has set up various committees to provide guidance and
assistance,

h) The acquisition is in compliance with the National Environmental Policy Act (NEPA).

Based on this information and information grovided by the PBP Nation in a letter dated 2/9/2000 in respons,e to the State
objection, the Field Representative of the Bureau of Indian Affairs, Horton Field Office, issues notice of our intent to accept
the taking of this land in trust for the benefit and welfare of the Prairie Band of Potawatomi Nation.

As provided in 25 CFR Part 2, Notice of Appeal Rights is hereby given on the decision to acquire land in trust status. You
are hereby advised of your nglht to appeal as provided in 25 CEFR Part 2, Appeals from Administrative Actions. This )
decision may be appealed to'the, Re%tonal Director, Southern Plains Regional Office, PO Box 368, Anadarko, OK 73005, in
accordance with the requlations in 25 CFR Part 2. (Copy attached.) Your notice of appeal must be filed in this office within
30 days of the date you receive this decision.

A copy of this letter will serve as notice to other interested parties.

Sincerely,

(ol i 3 ool

Field Representative (Acting)

Aftachments: 25 CFR, Part 2
PBP Nation Letter dated 02/09/00
News Article re: Halfway House

cc; State of KS - Office of the Governor (w/25 CFR Part 2,) Certified-Return Receipt
lowa Tribe of Kansas & Nebraska
Kickapoo Tribe of Kansas
Sac & Fox Nation of Missouri, _
Prairie Band Potawatomi Nation (For Information)
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BEFORE THE DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS

In The Matter of the Decision
of the Bureau of Indian Affairs
to Acquire Land in Trust on
Behalf of the Prairie Band of
Potawatomi Indians

Dated August 9, 1999

'NOTICE OF APPEAL

COMES Now the State of Kansas (hereinafter “Kansas”) and hereby files its
notice of appeal as provided in 25 CFR Part 2, Appeals from Administrative
Actions, from the Bureau of Indian Affairs’ (hereinafter “agency”) decision to
take certain lands into trust on behalf of the Prairie Band of Potawatomi
Indians (hereinafter “tribe”). Specifically, Kansas objects to and appeals from
the agency’s decision dated August 9, 1999 (EXHIBIT 1) regarding the following
described property:

NW4 of Section 35, T8S, RISE, 6th Principal Meridian, Jackson County, KS
described as follows: Commencing at the NW Corner of said NW4; thence
N88°44'08°E (assumed bearing) along the N line of said NW4, 534.75 ft. To the
POB; thence continuing N88° 44'08"E along said N line, 765.00 ft.; thence S
6°05'187E, 1253.39 ft.; thence S89° 10'37"W 1175.26 ft. To the E ROW line of
US 75 highway; thence N2° 26'05"E along said ROW line, 195.06 ft.; thence

N6°09'34™W along said ROW line, 519.66 ft.; thence N88°44'08"E, 368.46 ft.:
thence N4°43'41"W 528.44 ft. to the POB.

STATEMENT OF REASONS

The basis for the State of Kansas' appeal is as follows:
1) The agency's stated basis for the acquisition is to, “provide employment

opportunities ... and to promote and protect the health and welfare of the
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tribe... and to enhance tribal self government.” (Decision, August 9, 1999, q
B). There is no substantial evidence cited as a basis for finding that the
acquisition will provide employment opportunities, promote and protect the

health and welfare of the tribe or enhance tribal self government.

2) There is no substantial evidence cited as a basis for the finding that the

3)

tribe needs this land for agricultural purposes. There is no factual finding
that the tribe is an agrarian tribe, or that it is in need of additional lands for
agricultural cultivation. Moreover, the less than thirty acres in question
leaves in doubt that the land is sufficient to provide tillable or pasture land
for the tribe, and calls into question the actual intended use of the land.
Finally, as pointed out in the Notice of Appeal filed by Jackson County
(EXHIBIT 2), the tribe has already sought a change in zoning from
agricultural use to highway district use. This clearly reflects that the tribe
has no interest in maintaining this land for agricultural purposes.

There are no facts tc support the finding that the tribe provides the
following services to off reservation persons or properties: law enforcement;
road and bridge construction and maintenance; fire protection;
Headstart/daycare services; senior citizen meals; impact aid and related
funding to Royal Valley School.

The agency did not make one factual finding that Kansas provides essential
governmental services to both tribal and non-tribal members both on and
off reservation (see EXHIBIT 3, attached). Instead. it appears that the

agency's sole determination of Kansas' interests is the $66.16 annual
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property taxes. This is an inadequate and improper standard to measure
the interests of Kansas, and is an abuse of discretion, arbitrary and
capricious decision of the agency.

The decision finds that the tribe has zoning and law enforcement
jurisdiction on the reservation (Id. at 9 G). However, this land is not within
the exterior boundaries of the reservation. Thus, the tribe has no zoning
authority as to this property whatsoever. Moreover, The Kansas Act, a
federal enactment, confers criminal jurisdiction solely in Kansas, not the
tribe.

The statutory basis for the agency's acquisition, Indian Reorganization Act
June, 18, 1934, 48 Stat. 984, violates the Tenth Amendment to the
Comnstitution of the United States. The agency decision, based on this
statute, likewise violates the Tenth Amendment since removal of this land
from the sovereign State of Kansas implicates significant and special
sovereign interests of Kansas and attempts to extract a portion of Kansas’
sovereign lands. Under the Tenth Amendment, both Congress and the
agency lack the Constitutional authority to force Kansas to surrender its
sovereign right to exercise jurisdiction and regulatory control over this land.
The agency's action violates the separation of powers doctrine. Congress
cannot, under the Constitution, delegate to an administrative agency the
authority to strip Kansas of its sovereign authority over the land in

question.
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8) The agency action violates the Act for Admission of Kansas into the Union.
Under the Act, Kansas ceded jurisdiction to the United States only on a
limited and finite number of acres of land for federal use. At the time of its
admission into the Union, Kansas reserved unto itself Kansas’ sovereign
jurisdiction and regulatory control over all lands within Kansas' specified
borders not specifically ceded to the United States. Congress approved this
reservation of sovereign jurisdiction and authority over this land by Kansas.
There is no showing that Kansas has ever relinquished its sovereign control
and jurisdiction over the land in question. The agency's decision violates
the principle that Kansas was admitted into the Union on an equal footing
with the original thirteen states, and violates Kansas' Constitutional
sovereignty.

9) The agency decision attempts administratively to expand the tribe's
reservation boundaries beyond the historical treaties with the tribe. Again,
this action violates the Tenth Amendment, the separation of powers doctrine
and the Act for the Admission of Kansas Into the Union.

10) The agency's decision is not authorized by statute (48 Stat. 984 et seq.)
since the statute only allows acquisitions for landless Indians for
agricultural purposes. There is no evidence in the record that the tribe is
landless. As such, the agency’s decision is arbitrary, capricious and an
abuse of discretion.

11) Kansas objects to the following parties being listed as interested parties in

this matter: 1) lowa Tribe of Kansas & Nebraska; 2) Kickapoo Tribe of



Kansas; and, 3) Sac & Fox Nation of Missouri. There has been no finding
that these three unrelated tribes have any interest in the land in question.
It is unreasonable and unnecessary to have these three tribes listed as
interested parties.

12) Kansas reserves the right to raise additional reasons at the administrative
hearing and upon the filing of the administrative record to file a more

detailed brief in support of its appeal in this matter.

WHEREFORE, Kansas respectfully requests that the decision of the agency to
take certain lands specified herein into trust on behalf of the Prairie Band of
Potawatomi Indians dated August 9, 1999 be reversed, and‘ that Kansas'
sovereign authority, jurisdiction and control over the subject land be left as it
was when Kansas was admitted into the Union in January 1861.

Kansas further respectfully requests that the agency's decision be stayed
pending a final determination in this matter.

Kansas also requests the opportunity for a full hearing in this matter in order
to submit testimony, documentary evidence, present oral argument and file
briefs.

Respectfully Submitted,

ohn Michael Hale, Special Assistant Attormev General
tate of Kansas, Department of Revenue

Second Floor

Docking State Office Building

915 SW Harrison

Topeka, Kansas 66612-1588

(783) 296-2381
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PEACE OFFICER AUTHORITY
Ch. 38

Where control of the requesting police depart-
ment was limited to directing the assisting po-
lice department to a place where it was needed
and neither the requesting department nor the
assisting department had the right to control the
forces of the other in any other respect, joint
venture did not arise when assisting department
rendered aid to requesting department by virtue

§ 13-3874

of an intergovernmental agreement for mutual
aid in law enforcement, and thus workmen's
compensation was not the sole remedy of mem-
ber of assisting department who was shot in
back by member of the requesting department
during an attempt to flush gunman out of a
residence. Garcia v. City of South Tucson (App.
Div.2 1981) 131 Ariz. 313, 640 P.2d 117,

§ 13-3873. Provisions cumulative and supplemental

The provisions of this article are cumulative and supplemental and are in
addition to any other authority granted by other provisions of law.

Added as § 13-1363 by Laws 1970, Ch. 194, 8 |. Renumbered as § 13-3873 by Laws
1977, Ch. 142, § 129, eff. Oct. 1, 1978.

Library References

Municipal Corporations & 188,
WESTLAW Topic No. 263.
C.J.S. Municipal Corporations § 374.

§ 13-3874.

Indian police; powers; qualifications

A. While engaged in the conduct of his employment any Indian police
officer who is appointed by the bureau of Indian affairs or the governing body
of an Indian tribe as a law enforcement officer and who meets the qualifica-
tions and training standards adopted pursuant to § 41-1822 shall possess and
exercise all law enforcement powers of peace officers in this state.

B. Each agency appointing any Indian police officer pursuant to this section
shall be liable for any and all acts of such officer acting within the scope of his
employment or authority. Neither the state nor any political subdivision shall
be liable for any acts or failure to act by any such Indian police officer.
Added as § 13-1364 by Laws 1972, Ch. 76, § 1, eff. April 253, 1972. Renumbered as

§ 13-3874 by Laws 1977, Ch. 142, § 129, eff. Oct. |, 1978. Amended by Laws 1991, Ch.
143, § 1.

Historical and Statutory Notes

certificate of qualification and training from the
director of the department of public safery” in
subsec. A.

The 1991 amendment substituted ““who meets
the qualifications and training standards
adopted pursuant t0 § 41-1822" for "holding a

Cross References

Peace officers training fund, see § 41-1823.

Library References

[ndians &=39.
WESTLAW Topic No. 209.
C.J.S. Indians § 29.




CERTIFICATE OF SERVICE

[ hereby certify that the foregoing Notice of Appeal was filed with the Bureau of
Indian Affairs, Horton Agency, 908 First Avenue East, Horton, Kansas 66439
pursuant to 25 CFR Part 2, § 2.9(a) by Federal Express overnight postage pre-
paid on September 8, 1999.

I further certify that a copy of the foregoing Notice of Appeal was mailed
pursuant to 25 CFR Part 2, § 2.9(a) to Bureau of Indian Affairs, Area Director,

Anadarko Area Office, P.O. Box 368, Anaciarko Oklahoma 73005 on Septernber
8, 1999.

I further certify that a copy of the foregoing Notice of Appeal was mailed
postage pre-paid on September 8, 1999 to the following:

Iowa Tribe of Kansas & Nebraska Sac & Fox Nation of Missouri
RR 1, Rulo NE Route 1, P. O. Box 60

White Cloud, KS. 66094 Reserve, KS. 66434
Kickapoo Tribe of Kansas Jackson County

Rural Route 1 Jackson County Courthouse
Horton, KS. 66439 400 New York

Holton, KS. 66436

Prairie Band of Potawatomi Indians
16281 Q Road

Mayetta, KS. 66509-9093 %/

’thhael Hale, Attorney T
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~
B. Kickapoo Tribe lowa Tribe of KS & NB
' C. lowa Tribe 184,30 Acres ‘\

8,228 Acres

A. Huron/Shriner Temple

Prairie Band of Potawatomie 0.55 Acres : i
20,178 Acres B. Eastern Shawnee
~Cheyenne| _ Rawlins | Decatur| Norton | _Phillips | Smith | Jewell ~Tozer ""Lmha" Nemaha 0.41 Acres :

C. White Baptist Church
6.10 Acres

{

Mitchell _Cloy A. Haskell Indian Nations
. = JI8A
Sherman | Thomas | sheridan| Graham | Rooks | Osborne B, Baker University

ota

ing)

A. Chippewa Cemetery
Saline 0.90 Acres

B. Muncie Cemetery
Ellsworth. 1.10 Acres

C. Ottawa University

5 Acres

allace | |ogan | _Gove | Treqo Ellis | Russell |

A. Maria Christiana/ Miami
Tribe of Oklahoma
34 Acres
B. Dagenette Family/ Wea
¢ 20 Acres

Rush
eeley | wichital Scott | Lane | Ness | [ _Barton

{Wynndohe Tribe of Oklahoma

R 10.17 Acres Eastern Shawnee Tribe of OK
_Hodgeman| — Harvey || gl Lots in Ft. Seot
Woodson

milton| Kearny | Finney
Greenw

__Butler .
Larry Smith/Osage Nation L
attempting to acquire

~Cowley _,L:héu_taﬁ?uﬂ"_"ﬂtg_mﬂi@bg_tte
04ge "Black PogCasino

Modoc Housing Authority
2 tracts in Baxter Springs

_Gray | _ Ford

Stanton | Grant | Haskell

-Morton | Stevens |Seward| Meade | Clark (Comanche

i *! ' September 1, 1999 Council Grove. —0Osaje request
" & Raw Watron
25 0 25 Miles
== ———— This information was compiled based upon best information county offices could provide utilizing property ownership information.

Man # ADS9-004 The information should not be construed as portraying accurate legal descriptions or ownership titles. We accepted the information
8 i provided "as is," understanding that despite reasonable efforts, some of the information may not be wholly complete or accurate.
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Jackson County Sheriff’s Office

210 US 75 Hwy. Daina D Durham, Sheriff
Holton, Kansas Steven D Rupert, Undersheriff
Phone (785) 364-2251
Fax (785) 364-1820

March 20, 2003

Testimony of Sheriff Daina D. Durham

I am here today to testify regarding Senate Bill #9. Many individuals who hear I am not
supporting Senate Bill #9 immediately believe this is a personal issue with me. It is not, I have
been dealing with this issue for over 5 years, my concerns are professional. Like you, who are
elected to represent the citizens of their districts, I was elected to represent the citizens of
Jackson County. Iam sure you understand very well that your personal feelings cannot get in the
way of doing what is professionally right. You are here to do what is in the best interest of your
constituents and the citizens of Kansas as a whole. T am here to represent all the citizens’ who
reside, do business and travel through Jackson County.

I want to start by saying I am not totally against Tribal Law Enforcement. You ask what is my
concern/why am [ here? I am here because my biggest concern is that I do not feel enough

research has taken place into some of the unintended consequences of the decision to pass this
bill.

Federal Statute, 18 United States Code Annotated § 3243, conferees jurisdiction on the State of
Kansas over offenses committed by or against Indians on Indian reservations, including trust or
restricted allotments, within the State of Kansas, to the same extent as its courts have
jurisdiction over offenses committed elsewhere within the State in accordance with the laws of
the State.

Prior Attorney General Opinions state that unless deputized or otherwise employed by the
county in which the reservation is located, tribal law enforcement officers are not authorized to
enforce state laws within the boundaries of the reservation even upon receiving certification from
the Kansas Law Enforcement Training Commission.

The proposed legislation currently before the State Legislature would grant all federally
recognized Indian Tribes located within the exterior boundaries of the State of Kansas to exercise
law enforcement functions:

(a) Anywhere within Indian Country as defined by 18 U.S.C. 1151(b);

(b) In any place where a request for assistance has been made by law enforcement
officers from that place or when in fresh pursuit of a person;

(¢) On the streets, roads, highways, property other highways that are immediately

adjacent to the boundaries of Indian Country: )
Hs Federal & State Affairs

Date: JS-o¥-d3
Attachment # _\5—
Page




(d) Such officers also may exercise such powers in any other places when in fresh pursuit
of a person and have authority to transport persons in custody to an appropriate facility, wherever
it may be located.

This proposed legislation would give Tribal law enforcement jurisdiction concurrent with the
Sheriff and similar to city police. In other words, they would have full law enforcement
jurisdiction within the reservation and the land and roads touching the reservation, i.e. HWY 75,
ect.

Why is this Important? Three primary concerns

1. Tribal Sovereign Immunity
2. Court docket and oversight
3. Trust land and tax base (KS Attorney General Letter)

First, is the state accepting liability for the wrongful acts of tribal law enforcement officer? City,
Sheriff and State law enforcement officers are subject to civil liability for acts of misconduct or
violation of a citizen’s civil rights. Because of Tribal sovereign immunity the same is not true of
a tribal officer. Indian tribes have sovereign immunity from civil liability. The Tribe, its
officials acting within their official capacity, tribal agencies and in some jurisdictions tribal
corporations are immune to civil suit. Due to the tribe’s sovereign immunity, tribal officers who
may violate the civil rights of a citizen of Kansas while operating within its tribal jurisdiction are
not subject to the same liabilities as other law enforcement officers. There is no redress for the
wronged party in the form of civil suit. If the tribal officer is recognized by and commissioned
by the State of Kansas, does Kansas become the inevitable deep pocket that attorneys go after if
one of the Tribal Officers violates citizen’s rights?

If the State does not accept liability, what redress does a citizen have for a wrongful act by a
tribal law enforcement issue? Are we taking care of all our citizens if we do not protect their
recognized right to address wrongful acts under civil law? Do we want to create an organization
or agency that can operate with impunity from oversight and liability?

Second, With the increase in law enforcement operations within the mostly rural counties, it is
highly likely that the dockets for the 1st and 2nd Judicial Districts will increase greatly. Why
does the Legislature not put in language whereby the tribes who do not pay taxes to support the
court system, can pay to the judicial districts affected by this legislation some funds to lesson the
effects of this legislation. The Legislature could develop a fair and equitable formula to
determine the appropriate costs. Much in the same way as gaming, the State accepted additional
investigation and audit responsibilities under the Gaming Compacts but did not require any
contributions from the tribes for the right to operate the casinos. Any knowledgeable member of
the Judicial Branch can attest to the fact that in today’s budgetary environment of shrinking
dollars and increasing dockets, the fees imposed do not cover current costs. There is no way the
increased traffic within our court system could be good for the smooth flow of justice. I believe
that if the tribes are requesting to receive rights from the State, they should accept some
responsibilities along with the benefits.

Additionally, who is going to have State oversight for the actions of the tribal law enforcement
agencies? Are the tribes going to accept state and district court oversight? There have been



numerous incidents over the past two or three years regarding Tribal Law Enforcement
exceeding their jurisdiction and perhaps violating the rights of citizens. What will continue to
occur and what recourse will the state have against these violations? If 1 as Sheriff abuse the

powers that the legislation has granted me, will you the legislation then grant me even greater
powers? I truly doubt it!

Finally, A recent Attorney General letter to Representative Hutchins stated that if the Tribal Law
Enforcement Jurisdiction is changed, the Tribes would be in a better position to demonstrate they
are providing necessary services and therefore would be in a better position to justify the
movement of newly purchased land on and off the reservation from county property tax rolls and
into trust. The result is a decrease in the tax base for Jackson County. At a time when the State
is cutting promised funds to the counties and municipalities, this legislation could have long-term
implications for the rural counties involved. Again, why not have the tribes provide some
contribution for the requested rights and authority they are seeking. The Legislation could
establish a formula whereby when land is placed into trust after the passage of this legislation,
the tribes would contribute an equal amount of funds as would have been received by the county
based upon fiscal year tax rules into the county fund. This contribution would be for 5 year for
land within the reservation boundary and 10 years outside the reservation boundary. In
consideration for such agreement, county officials would not contest the requests of tribes for
land going into trust within reservation boundary and only contest trust requests for land outside
reservation boundary.

Ultimately, the decision to give law enforcement jurisdiction to fribal police 1s the Legislatures,
all we ask is that hasty decisions not be made, and that the unintended consequences be
thoroughly evaluated before a decision is made. Counties are suffering under the current
economic situation and additional service requirements without funding equals an unfunded
mandate from the State at the same time funding is being cut. The tribe wants something from
the State, jurisdiction. The counties need something from the State, dollars. Why not have the
tribes pay reasonable amounts for the rights they are receiving.

Fifth, there have been numerous incidents over the past two or three years regarding Tribal Law
Enforcement exceeding their jurisdiction and perhaps violating the rights of citizens. What will
continue to occur and what recourse will the state have against these violations? If I as Sheriff
abuse the powers that the legislation has granted me, will you the legislation then grant me even
greater powers? [ truly doubt it!

My recommendation for the Legislation:

1. That language used in the proposed legislation copies University Police who are patch worked
within city and must move on city and county roads to their property. The reservation area is a
clearly defined geopolitical boundary and not a patchwork. I disagree with (c) as it is written.
Limit jurisdiction to reservation boundaries, no need to have jurisdiction outside reservation
unless requested by Sheriff. Ifit is defined by Indian Country, there may be no way for the
State to determine who, when, where and why outside tribes could not purchase land, get it put
into trust as an allotment and start a police force, casino ect. As you are aware, Indian county as



defined by the Indian Country Crimes Act, 18 United States Code Annotated §1152 (1949), is:
As the Tribe moves to buy more land off the reservation and have made this a clear goal of
gaining as much land in and around the reservation, there could come a day when they could
own land outside the reservation then in and thus could become in essence a county police force.
Not sure if that is what the legislature would want. Under this write-up, the tries could expand

their jurisdiction to include private property and roads off the reservation, Sheriff’s offices and
city police do not have that expansion to jurisdiction that is in excess of geographical area as
determined by the State or Federal governments and recorded by patent and controlled by the
political subdivision (tribe).

2. Have the tribes agree to waive sovereign immunity, develop a tort liability act, and immunize
the state and county for the acts of their officers, agents and representatives. . The Tribe must
enact Tort liability reform and must waive its sovereign immunity and submit to State oversight
and procedural rules as well as state court rules.

3. Where would the cases go to trial and where would the percentages of fines and fees go, to a
tribal criminal court not under state court rules or to the District Courts that the Tribe falls
within. What about the increase in court dockets and caseloads? What about cottage issues such
as jail fees, juvenile intakes, JJA, costs for state prison space, and the many other issues that fall
within the Justice department of the state and affected by the creation of at a minimum four new
law enforcement jurisdictions within Kansas. If the Tribes are requesting rights from the State,
they should reasonably be expected to pay for the increased costs.

4. 1 think the recognition should be limited to Indian Tribes located in Kansas with recognized
reservations (i.e. the same language that was used to negotiate the gamming compacts with just
the 4 tribes with reservations in Kansas). Otherwise, we could have issues where law
enforcement departments could begin exercising law enforcement on the property and roads
around a tribal cemetery or single tract of land, or a casino and the many possible problems that
could cause.

ank you for the op nity to present my concerns to you.

aina D. Durham TR

Sheriff, Jackson County
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March 20, 2003

House of Representatives
Committee on Federal and State Affairs
Senate Bill 9

Chairman Mason and Members of the Committee:

Thank you for the opportunity to provide some written remarks in support of SB 9,
concerning tribal law enforcement officers and their interaction with other law enforcement
officers.

Senate Bill 9 allows tribal law enforcement agencies and officers, when specifically
requested to assist state, county, or city law enforcement agencies and officers, be considered an
officer of the requesting agency. The tribal officer would have the same powers, duties, and
immunities of the state, county or city agency during the period of time in which the tribal
enforcement agency or officer is providing assistance. All officers are graduates of the Kansas
law enforcement training center, and meet all continuing education requirements.

The Joint Committee on State-Tribal Relations introduced SB 9 with recommendation for
passage. In recent sessions, this legislation - with different versions - has passed the Senate with
wide margins of support. [ am hopeful this session the House of Representatives will give this
measure a chance to be considered by the Chamber.

Members of the Joint Committee work hard to foster better communication and
coordination with the four resident tribes in Kansas. The good faith efforts exhibited in this bill
are important steps in our continued cooperative relationship. SB 9 would enhance public safety,
as well as the safety of law enforcement officers. It is good public policy. I urge your favorable
consideration of this measure.

Respectfully,

\;'(;:j:ii ??/

Lana Oleén
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KICKAPOO TRIBAL POLICE DEPARTMENT
824K 20 HWY

HORTON, KANSAS 66439
PH:785-486-3665 FAX:785-486-3779
Tom Conklin, Chief of Police
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March 20, 2003

Chairman William Mason and Members

of Kansas House Committee on Federal and State Affairs
Kansas State Capitol

800 SW Tenth Street

Topeka, Kansas 66612

Re:  Testimony for House Committee on SB 9.
Chairman Mason and Committee Members:

My name is Tom Conklin. As the Chief of Police for the Kickapoo Tribe in Kansas, I appear
before you today to present testimony supporting the amendment of K.S.A. 22-240la to
authorize the Law Enforcement Officers of the Four Kansas Native American Tribes to make
arrests under the Kansas Criminal Code. I support the version of SB 9 passed by the Senate
Judiciary Committee and before amendment by the Senate as a whole.

I do not oppose the version passed by the Senate, but if falls far short of addressing the issues of
enhancing the safety of the citizens of this State by making law enforcement in this State more
efficient. SB 9 as it stands before this Committee simply states that Tribal police can be called
out for assistance. This is already the law. The current bill does not address the issue of
providing a safer environment for the citizens of this State by creating a more efficient law
enforcement system in counties with Tribal Police Departments.

Currently, Brown, Doniphan and Potawatomi Counties have Indian Reservations located within
their counties. All of the Reservations have qualified and certified law enforcement officers. As
you are already aware Lamar Shoemaker, Sheriff of Brown County, already supports the
Judiciary Committee version of SB 9.  Sheriff Shoemaker has three of the four Kansas
Reservations either wholly or partially inside Brown County. The version of SB 9 that Sheriff
Shoemaker and I support creates a viable, safe, and efficient method to enhance the safety of the
citizens of the State with no fiscal impact on the State.

The Sheriff of Doniphan County, Larry Hunsaker, could not be present here today because he is
the only available officer for Doniphan County today. Sheriff Hunsaker supports the same
version of SB 9 as the rest of the Tribal Police and Sheriff Shoemaker. Attached to this
testimony is Sheriff Hunsaker’s letter of support.
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I support the version of SB 9 passed by the Senate Judiciary Committee. The Judiciary version
provides that Tribal Law Enforcement Officers can arrest under the Kansas Criminal Code the
same as State Police Officers, County Sheriffs’ Officers, Municipal Police Officers, and
University Police Officers. This version is not new to Kansas law enforcement and does not
create an additional burden on any governmental entity within the State. The Senate Judiciary
version makes the process for arresting non-natives less cumbersome and expensive for the
Sheriff’s offices involved.

Presently, the Tribal Police detain any alleged violator that can not be arrested under the Tribal
Criminal Code or the Federal Major Crimes Act, then contact the Sheriff’s Office. The Sheriff
then sends out one of his officers to assist and arrest. This causes duplication in work for the
Sheriff’s Office. There is no need for this duplication. It makes law enforcement in rural Kansas
Counties with Tribal Police less efficient.

SB 9 has approved by the Senate Judiciary Committee is the right law enforcement bill to
enhance the safety and efficiency of rural law enforcement in Brown, Doniphan, and Potawatomi
Counties. It may not be perfect, and there may be some discussions that need to occur before
this version is passed out of this Committee, but the major components of the Senate Judiciary
Commuittee version need to be reinstated into this legislation. I will assist in any way to enhance
the safety of our citizens. If we need to have some additional meetings to address some
concerns, I am available and look forward to the same.

Thank you for your time.
Respectfully,
e e [/
i o

Tom Conklin
Chief of Police Kickapoo Tribe
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Suggested Letter of Support for Tribal Police in Tribal Police in
Indian Country Amendment to K.S.A. 22-240la.
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TO: State Senator or State Répresentative

FROM: Doniphan County Sheriff's Department

DATE: 01-02-03

RE: Support of Tribal Criminal Authorization within Indian County in Kansas
Déar

As Sheriff of Doniphan County, Kansas, I am writing to urge you to support
of the referenced legislation authorizing Tribal Law Enforcement Officers
to arrest under the Kansas Criminal Code within Indian County in Kansas. I
fully support this legislation. This legislation fills a gap in our rural
police protection within Indian County in Kansas by authorizing Tribal Law
Enforcement Officers to arrest under the Kansas Criminal Codes, then submit
the same for prosecution through the Kansas District Court.

I strongly support his Bill for several reasoms: First, safety; It provides
additional police protectionsfor all citizens and residence of this State.
Second, fiscal policy. This additional police coverage will not cost the State
of Kansas any additional money for Law Enforcement Officers. Third, inter-
cooperation between law enforcement agencies (this legislation promotes inter-
cooperation between the local law enforcement agencies, whischiis strongly
promoted at the Federal and State level after the events of September 11, 2001).
Fourth, formal solutions. This State Statute does not rely upon who is the
Sheriff of Doniphan County, it provides limited expense for State authority for
all certified Tribal Law.Efiforcement Officers. And fifth, the liability is
virtually non-existent (there is little down side when youcconsider the o
overriding safety concerns against the remote possibility of a lawsuit).

At this time when all of us need to be cooperating for the safety of all of
the citizens of this State and when fiscal responsibility is mandated, this
bill promotes both. I strongly urge your support. I am available to discuss
this matter with you by telephone or in person.

Respectfully,

\‘.,

Larry Hunsaker, Sheriff




March 20, 2003

Chairman William Mason and Members of the

Kansas House Committee on Federal and State Affairs
Kansas State Capitol

800 SW Tenth Street

Topeka, KS. 66612

RE: Testimony for House Committee on SB9
Chairman Mason and Committee Members,

My name is Jeff Frederick, and I am Chief of Police for the Towa Tribal Police for the
Iowa Tribe of Kansas and Nebraska. I am here to testify in support of the amendment of
K.S.A. 22-2401a to authorize certified law enforcement officers who are employed by the
four Kansas Native American Tribes to make arrests under the Kansas Criminal Codes.
Myself and the Towa Tribe of Kansas and Nebraska support the version of SB-9 that was
passed by the Senate Judiciary Committee. As a police department, we operate in a
unique position as we work in 2 States, Kansas and Nebraska, and with 3 different
County Sheriff’s Departments; Richardson County Sheriff’s Department on the Nebraska
side of the Reservation and with the Doniphan County and Brown County Sheriff’s
Departments on the Kansas side of the Reservation, this leads to some very unique but
very complex and confusing situations that our officers can find themselves in.

Since our Reservation lies in both Kansas and Nebraska, we require our officers to
become certified officers by both Kansas and Nebraska Law Enforcement Training
Centers. We also are requiring our officers to become certified through the Bureau of
Indian Affairs. Once receiving the certification from the B.I.A. we are then
commissioned as Federal Law Enforcement Officers through the B.I.A. This allows us to
prosecute certain cases through the United States Attorney’s Office in Federal Court. For
traffic and criminal violations that happen on the Nebraska side of the Reservation, the
State of Nebraska has given our Tribal Officer’s the authority and power to prosecute
these violations in County and District Courts, the same as any other Nebraska Law
Enforcement Officer. With the Governor’s approval, we are then issued certificates and
I.D. cards appointing us “Special Deputy State Sheriff’s” of the State of Nebraska. We
have had this authority for over 3 years without any problems or lawsuits.

As far as Tribal Police Departments in the State of Kansas, the Tribal Police are required
by the State of Kansas to attend the Kansas Law Enforcement Training Center. We pay
the State for this training but yet have no authority to use it. The Tribes do not have any
jurisdiction over non-Native Americans for crimes or violations that are committed on the
Kansas side of the Reservation. This is something that seriously needs to be changed,
through Legislative action by the State. On the opposite side, when a person or a victim
looks to us for help in a number of situations, we feel we are letting them down when we
have to tell the victim that there is nothing we can do for them because we are Tribal
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officers and the person committing the criminal act is a non-Native American. How do
you think that victim feels about this? This also goes for Non-Natives that live on the
Reservation.

This problem of jurisdiction is a problem for Tribal Police, County Sheriff’s and the
citizens of our Reservations and Counties. All 4 Tribal Police Departments have people
that refuse to accept that the Tribal Police Departments are here to stay and that the Tribal
Police have a duty and obligation to enforce laws, whether it be Tribal codes or State
laws in order to keep and preserve the peace. These people are also the ones that think
they do not have to pull over for a Tribal Officer when requested to do so by the Tribal
Police vehicles. Therefore they don’t stop or they try to flee to avoid arrest. This very
quickly turns into a dangerous situation for all the Tribal Officer, County Deputies and
the citizens of the area and on the streets and highways. To give an example of this, about
a year ago our Tribal Officers received a call of a domestic situation and possibly a
vehicle was being stolen. Upon arrival at the scene a non-Native suspect driving a tow
truck, pulling the victims vehicle, was driving erratically out of our housing area. The
Tribal officer attempted to stop the suspect driving the tow truck. The driver refused to
stop and was fleeing to avoid arrest, while pulling another vehicle behind his tow truck.
The suspect called the Doniphan County Sheriff’s office and told them that he was not
going to stop for any Tribal Officers for any reason because they had no authority over
him. The pursuit went for approximately 19 miles through our Tribal housing area, across
thé Reservation; through the town of White Cloud and proceeded down K-7 Highway.
When finally met by a Sheriff’s Deputy, the suspect stopped. I think that if Tribal
Officers were recognized as having State authority this is a dangerous situation that might
not have happened. Another example of a problem where Tribal Police are not
recognized as Kansas Law Enforcement Officers came about last February involving
myself and one of my fellow officers. At our Casino, we were called to escort 3
intoxicated, non-Native Americans individuals out of the Casino following a disturbance
inside. In the process, we were physically assaulted and obstructed while trying to make a
detention of these individuals, by them. But because Tribal Officers are not recognized
by the State as Law Enforcement Officers, the County Attorney could not charge these 3
subjects with “Assault on a Law Enforcement Officer”, they could only be charged
simply with “Assault”. Luckily, we contacted the United States Attorney’s Office on the
case and were able to get the 3 subjects charged in Federal Court with “Resisting Arrest”
and “ Assault of a Federal Law Enforcement Officer”. This is a case where the Federal
Courts received the court costs and fines when the County Courts could be getting the
fines and court costs if we had authority and were recognized by the State of Kansas.

In closing, the decision to pass legislation giving Tribal Officers the authority to enforce
Kansas Law should not be about politics, taxes, land in trust or any other disagreements
that exist between the Tribes and the State. The decision should be about service and
protection to all people, not just Native Americans that come onto our Reservation. The
majority of the people visiting our Reservations are non-Native, they deserve to be
looked after and protected the same as our own Native Americans. It would be extremely
inefficient and ineffective for the State to not take advantage of having approximately 40



experienced, very well trained and very well equipped Kansas Certified Tribal Police
Officers in Northeast Kansas in a 3 County area.

That is all that I have to speak on and I appreciate the honor and the opportunity to speak
to you today. Thank you very much.

Respectfully,

Fetleiid]

eff Frederick
Chief of Police
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Sac & Fox Nation of Missouri
Tribal Police

301 North Main St., Reserve, KS 66434
Phone: (785) 742-7190 Fax: (785) 742-7548

March 19, 2003

Chairman William Mason and Members

Of Kansas House Committee on Federal and State Affairs
Kansas State Capitol

800 SW Tenth Street

Topeka, Kansas 66612

Re:  Testimony for House Committee on SB 9.
Chairman Mason and Committee Members:

My name is Steven L. Jones, and I am the Chief of Police for the Sac and Fox Nation. I appear
before you today to present testimony supporting the amendment of K.S.A. 22-2401a to
authorize the Law Enforcement Officers of the Four Kansas Native American Tribes to make
arrests under the Kansas Criminal Codes. I support the version of SB 9 as passed by the Senate
Judiciary Committee and before amendment by the Senate.

I do not oppose the version passed by the Senate, but [ must point out that it does not address the
broader problems facing the State of Kansas, which is providing quality law enforcement within
limited fiscal restraints. SB 9 as it stands before this Committee simply does very little to

enhance the safety of our communities and make law enforcement more efficient.

I support the version of SB 9 passed by the Senate Judiciary Committee. The Judiciary version
provides that Tribal Law Enforcement Officers can arrest under the Kansas Criminal Code the
same as State Police Officers, County Sheriff’s Officers, Municipal Police Officers, and
University Police Officers.

All law enforcement officers believe in one thing — the safety of the citizens whom we are sworn
to protect and serve. The Police Officers’ Creed makes no mention of jurisdiction or who to
protect and serve. My officers, as well as others, are working or on call twenty-four hours each
day, seven days a week, all year long to provide a safe community for all of our citizens.

When you hear something in the night, you dial 911 and hope that an officer responds before
something happens. You do not care who he or she may be or which department employs the
officer — you are only concerned with your immediate safety and so are we.
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Sac & Fox Nation of Missouri
Tribal Police

301 North Main St., Reserve, KS 66434
Phone: (785) 742-7190 Fax: (785) 742-7548

Every department would like to take a proactive approach to crime, but with limited officers and
funding, each department has certain limitation. The version of SB 9 that I support provides
additional law enforcement officers to assist the Sheriff of Brown County Kansas, and at no
expense to the County.

Although this is not the overall answer to crime suppression, it is a step in the right direction.
With the passage of this bill, the counties will have additional law enforcement officers who can
assist in the prevention of crime at no cost to the county. The Tribes pay for the officers and of
their equipment and benefits.

Questions can always be raised about liability issues, but those issues exist for all law
enforcement officers every day. This is why our department carries liability insurance. My
concern is for enhanced safety of the citizens. This bill provides additional safety to the citizens
of Kansas at no additional cost. It promotes interagency cooperation to make law enforcement
more efficient.

This bill makes law enforcement more efficient. Presently, when a Tribal law enforcement
officer sees a crime being committed in his presence, he detains the person committing the
offense to protect the health, welfare and safety of his community, then contacts the Sheriff’s
Office, and the Sheriff then sends out an officer to make the actual criminal arrest and if
necessary transport the offender to jail. This bill would simplify this process and save the Sheriff
time, energy and money, by authorized the Tribal Officer to make the arrest.

Thank you for your time and consideration.

Respectfully,

Steven L. Jones
Chief of Police
Sac and Fox Nation
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As Amended by Senate Committee

Seavion of 2001
SENATE BILL No. 9
By Joint Committee on State-Tribal Relations

1-10

AN ACT concerning jurisdiction of certain law enforcement officers; re-
lating to Native American tribal l:w enforcement officers; amending
K.S.A. 2002 Supp. 22-2401a and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2002 Supp. 22-2401a is hereby amended to read
as follows: 22-2401a. (1) Law enforcement officers employed by consol-
idated county law enforcement agencies or departments and sheriffs and
their deputies may exercise their powers as law enforcement officers:

(a) Anywhere within their county; and

(b) in any other place when a request for assistance has been made
by law enforcement officers from that place or when in fresh pursuit of
a person,

(2)  Law enforcement officers employed by any city may exercise their
powers as law enforcement officers:

(a) Anywhere within the city limits of the city employing them and
outside of such city when on property owned or under the control of such
city; and

(b) in any other place when a request for assistance has been made
by law enforcement officers from that place or when in fresh pursuit of
a person,

(3)  Law enforcement officers employed by a Native American Indian
Tribe may exercise powers of law enforcement officers:

(a) Anywhere within the exterior limits of the reservation of the tribe
employing such tribal law enforcement officer;

(b) in any place where a request for assistance has been made by law
enforcement officers from that place or when in fresh pursuit of a person;

(c) on the streets anc highways that are immediately adjacent to and
coterminous with the boundaries of the reservation of the tribe employ-
ing such tribal law enforcement officer; and

() when transporting persons in custody to an appropriate facility,
wherever it may be located.

1 (4)  University police officers employed by the chief executive of-
ficer of any state educational institution or municipal university may ex-

Z5
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ercise their powers as university police officers anywhere:

(@} On property owned or operated by the state educational institu-
tion or municipal university, by a board of trustees of the state educational
institution, an endowment association, an athletic association, a fraternity,
sorority or other student group associated with the state educational in-
stitution or municipal university;

(b)  on the streets, property and highways immediately adjacent to the
campus of the state educational institution or municipal university;

(c) within the city where such property as described in this subsection
is located, as necessary to protect the health, safety and welfare of stu-
dents and faculty of the state educational institution or municipal univer-
sity, with appropriate agreement by the local law enforcement agencies.
Such agreements shall include provisions defining the geographical scope
of the jurisdiction conferred, circumstances requiring the extended juris-
diction, scope of law enforcement powers and duration of the agreement.
Any agreement entered into pursuant to this provision shall be approved
by the governing body of the city or county, or both, having jurisdiction
where such property is located, and the chief executive officer of the state
educational institution or municipal university involved before such
agreement may take effect; and

(d) additionally, when there is reason to believe that a violation of a
state law, a county resolution, or a city ordinance has occurred on property
described in subseetion{3Hat-er{b} paragraph (a) or (b) of subsection
(4), such officers with appropriate notification of, and coordination with,
local law enforcement agencies or departments, may investigate and ar-
rest persons for such a violation anywhere within the city where such
property, streets and highways are located. Such officers also may exercise
such powers in any other place when in fresh pursuit of a person. Uni-
versity police officers shall also have authority to transport persons in
custody to an appropriate facility, wherever it may be located. University
police officers at the university of Kansas medical center may provide
emergency transportation of medical supplies and transplant organs.

t (5) In addition to the areas where law enforcement officers may
exercise their powers pursuant to subsection (2), law enforcement officers
of any jurisdiction within Johnson or Sedgwick county may exercise their
powers as law enforcement officers in any area within the respective
county when executing a valid arrest warrant or search warrant, to the
extent necessary to execute such warrants.

£} (6) In addition to the areas where university police officers may
exercise their powers pursuant to subsection 3} (4), university police
officers may exercise the powers of law enforcement officers in any area
outside their normal jurisdiction when a request for assistance has been
made by law enforcement officers from the area for which assistance is
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requested.

673 (7} In addition to the areas where Lo enforcement officers may
exercise their powers pursuant to subsection (2), law enforcement officers
of any jurisdiction within Johnson county may exercise their powers as
law enforcement officers in any adjoining city within Johnson county
when any crime, including a traffic infraction, has been or is being com-
mitted by a person in view of the law enforcement officer. A law enforce-
ment officer shall be considered to be exercising such officer’s powers
pursuant to subsection (2), when such officer is responding to the scene
of a crime, even if such officer exits the city limits of the city employing
the officer and further reenters the city limits of the city employing the
officer to respond to such scene.

£ (8) As used in this section:

(a) “Law enforcement officer”
means: (1) A law enforcement officer as defined in K.S.A. 22-2202 and
amendments thereto; or (2) any tribal law enforcement officer employed
by a Native American Indian tribe who has completed successfully the
initial law enforcement training and any continuing education required
under K.S.A. 74-5601 et seq. and amendments thereto.

(b) “University police officers” means university police officers em-
ployed by the chief executive officer of: (1) Any state educational insti-
tution under the control and supervision of the state board of regents; or
(2) a municipal university.

(c) “Fresh pursuit” means pursuit, without unnecessary delay, of a
person who has committed a crime, or who is reasonably suspected of
having committed a crime.

(d) “Native American Indian Tribe” means the Prairie Band Pota-
watomi Nation, Kickapoo Tribe in Kansas, Sac and Fox Nation of Missouri
and the lowa Tribe of Kansas and Nebraska.

(e) ‘“Reservation” means that portion of a Native American Indian
tribe’s reservation as described in the gaming compact entered into be-
tween the tribe and the state of Kansas.

Sec. 2. K.5.A. 2002 Supp. 22-2401a is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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REVISED
September 27, 1999

To:  Joint Committee on State-Tribal Relations
From: Russell Mills, Principal Analyst

Re:" Provisions Concerning Tribal Police in Selected States

The following paragraphs summarize the existing provisions affecting tribal police in Kansas and several

selected states. The material was gathered through a survey of selected states and a review of the state statutes
concerning tribal police forces.

Kansas. The Law Enforcement Training Center Act provides that employees of a law enforcement
agency of an Indian nation that has entered into a tribal-state gaming compact are eligible to be applicants for
admission to the training courses (K.S.A. 74-5605). The training center is authorized to charge tuition for each

employee of a tribal law enforcement agency (K.S.A. 74-5609a). Under Kansas law, tribal officers are not defined
as law enforcement officers (K.S.A. 22-2202).

Arizona. Arizona statutes since 1972 have granted full police powers to Indian police officers appointed
by the Bureau of Indian Affairs or the governing body of a tribe if such officers hold a certificate of qualification and
training from the State Department of Public Safety (13-3874a). The statutes also provide that no liability is placed
on the state or on political subdivisions for the actions of Indian police officers (13-3874b). Presumably, any
liability would accrue to the employing tribe. Tribal officers must attend a state-certified academy to obtain Arizona
state certification. All training costs are incurred by the tribal agency. Some tribal police officers are cross-certified
and can enforce tribal laws as well as state statutes (13-3875).

Nebraska. The Legal Counselfor the Nebraska State Patrol reports that most tribal police officers in
Nebraska receive training through various federal training academies. This training is recognized by the Nebraska
Law Enforcement Training Center and such certified officers are empowered to enforce both tribal law and state
laws on the reservations. Such tribal officers have nojurisdiction outside the confines of the reservation. The
Legal Counsel also stated that there is some cross-deputization of sheriffs' officers to allow them to enforce state
laws on the reservation; liability rests with the employing police unit.

New Mexico. New Mexico statutes grant full police powers to tribal police and Bureau of Indian Affairs
(BIA) police when such officers are commissioned by the Chief of the New Mexico State Police, in accordance with
written agreements executed between the Chief of the State Police and the tribe or appropriate BIA official (29-1-
11A). Each applicant for such commission must complete 400 hours of basic police training in a course approved
by the Director of the New Mexico Law Enforcement Academy. The tribe must present evidence that adequate
public liability and property damage insurance is in place for the officer; the federal govemment is exempt from this
requirement. Tribal police may attend the New Mexico Law Enforcement Academy at no charge (29-7-1 2). As
consideration for the law enforcement services rendered for the state by tribal police officers, each tribe receives
from the Law Enforcement Protection Fund the sum of $300 annually for each commissioned peace officer in the

tribe (29-1-11C10). Hs Federal & State Affairs
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North Dakota. Tribal police officers must attend the North Dakota Training Academy. The training is
provided at no cost to the tribal police or any law enforcement officers in the state. Tribal police officers have
enforcement powers on the reservation and in the county in which the reservation is located, once they have
received the required training and are licensed as a peace officer. There is some cross-deputization between tribal
police and the counties, but this varies from county to county. Most tribal police departments carry a minimum
amount of liability insurance, but there is no requirement.

Oregon. The Oregon statutory definition of "police officer” includes an officer who is commissioned by
an Indian reservation (181.610). Thus, tribal police are granted full police powers in Oregon. Tribal police attend
the state training academy (400 hours) and the state pays the full cost of tuition, meals, and lodging (181.640).
The local tribal agency may carry liability insurance, but no minimum amount is specified. Upon certification as
an Oregon police officer, tribal police have the authority to enforce state statutes anywhere within the state. As
a result, there is no need for any cross-deputization.

South Dakota. South Dakota does not have any statutory provisions regarding tribal police. Current
practice allows tribal police to attend the Training Academy (250 hours), ona space-available basis, and the tribe
must pay all tuition and fees. The Director of the Academy noted that there has been a very limited amount of
cross-deputization of sheriff deputies as tribal police officers. Thereisno cross-deputization of tribal police as
sheriff deputies. Tribal police generally have law enforcement authority only on the reservation.

Washington. Washington statutes allow tribal police officers to receive training (440 hours) from the
Washington State Criminal Justice Training Commission if: (1) the tribe is recognized by the federal government
and (2) the tribe pays the full cost of providing such training (43.101.230). Tribal police have enforcement authority
only upon the reservation, unless they have been cross-deputized by the county. Cross-deputization has occumred
with only a limited number of tribal police. Most tribes do not carry liability insurance.
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