Approved: February 5. 2003
Date

MINUTES OF THE SENATE JUDICIARY COMMITTEE.

The meeting was called to order by Chairman John Vratil at 9:38 a.m. on January 30, 2003 in Room
123-S of the Capitol.

All members were present.

Committee staff present: Mike Heim, Kansas Legislative Research Department
Lisa Montgomery, Office of the Revisor of Statutes
Dee Woodson, Committee Secretary

Conferees appearing before the committee:
Bill Fleming, Kansas Bar Association
Melissa Wangeman, Secretary of State’s Office
Randy Hearrell, Kansas Judicial Council

Others attending: see attached list

The minutes of the January 27 meeting were approved on a motion by Senator Donovan, seconded by
Senator Schmidt, and the motion carried.

SB 28 - professional corporation law of Kansas

Chairman Vratil opened the hearing on SB 28. Conferee Fleming testified that the main purpose of this
bill was to update and modernize the Professional Corporation Code which regulates which professions
can form professional corporations, operate them, who can own them, when they must divest themselves
of the stock in the corporation, and other limitations placed on corporations. He stated that the proposed
amendments do not attempt to change existing Kansas law with respect to which professions can practice
in a professional corporation, which professions are required to practice in a professional corporation, or
which professions are permitted to practice together in one professional corporation.

Mr. Fleming explained that the proposed amendments delete the separate list, and delegate to the licensing
agencies the power to determine these questions. He said that if in the future any type of controversy
created by this delegation of authority arises, the Legislature always can override the licensing agency
decision and pass a separate statute. He added that the remaining substantive changes to the statute are
primarily designed to expand the list of “qualified persons” who can own stock in a professional
corporation to include another professional corporation, and provide rules for foreign professional
corporations to follow. (Attachment 1)

Conferee Wangemann offered amendments to SB 28 to correct some typing errors in the first two
sections, and the third section was inadvertently left out of the bill draft. (Attachment 2)

After general questions and discussion by Committee members, the Chair closed the hearing on SB 28.

SB 29 - corporation code amendments

Chairman Vratil opened the hearing on SB 29, and reminded the Committee that they heard from Bob
Alderson and Richard Hayse a couple of weeks ago at an informal hearing. He said that Mr. Alderson was
present to answer any questions the Committee might have on the amendments.

Conferee Wangemann testified in support of SB 29 covering the sections that related to the Secretary of
State’s Office. The amended sections concerned filing procedures, definition of “doing business” for
foreign corporations, Annual Reports to reflect Delaware law resulting in slightly different reporting
requirements, and franchise tax calculation. The Secretary of State believes the amendment regarding the
franchise tax calculation promotes fairness and equity in taxing Kansas businesses, and eliminates the
double franchise tax rate. Ms. Wangemann stated that this could be controversial due to fiscal concerns.
She also pointed out that only Kansas and two other states base their corporate laws on Delaware, and the
majority of states choose to follow the Model Business Corporations Act, promulgated by the American
Bar Association. (Attachment 3)

Unless specifically noted, the individual remarks recorded herein have not been transeribed verbatim. Individual remarks as reported herein have not been submitted to
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CONTINUATION SHEET

MINUTES OF THE SENATE JUDICIARY COMMITTEE on January 30, 2003 in Room 123-S of the
Capitol.

Chairman Vratil referred to the fiscal note distributed on SB 29, and noted that the Secretary of State’s
Office and Department of Revenue are unable to estimate the reduction of revenue as a result of the
change in the franchise tax. (Attachment 4) Ms. Wangemann responded that neither office tracks parent
and subsidiary relationships, and she was unable to give a dollar amount.

Following general questions and discussion, the Chair closed the hearing on SB 29.

SB 36 - membership and duties of the judicial council

Chairman Vratil opened the hearing on SB 36. Conferee Hearrell testified in support of SB 36, and
offered amendments to the bill including technical changes submitted by the Kansas Judicial Council
(KJC). The changes were explained in written comment form on the bill layout. (Attachment 5) The
Chair pointed out that the change regarding fee fund money was especially important in this budget year
because of the Governor’s recommendation that no state general fund moneys would be appropriated for
the Judicial Council. Mr. Hearrell expressed concern that the KJC had become a “man without a country”
in regards to which branch of government they fall under, i.c. judicial, legislative or executive. He said it
would be helpful to have an amendment designating the branch of government to which the Judicial
Council is assigned, and this should have been done years ago.

Committee members expressed their appreciation for the service the KJC furnishes to the Legislature, and
do not want to see its activities and work curtailed due to lack of appropriations. The Chair pointed out
that when the Committee works this bill it needs to be thinking about which branch of government the
KJC should fall under, i.e. Legislative or Judicial, but not Executive Branch.

Chairman Vratil closed the hearing on SB 36.

The minutes of the January 27 meetine were approved on a motion by Senator Donovan, seconded by
Senator Schmidt. and the motion carried.

The meeting adjourned at 10:30 a.m. The next scheduled meeting is February 3, 2003.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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Professional Corporation Code Amendments
Current Code reference - K.S.A. 17-2706 et. seq.
Senate Bill 28

Written Testimony

Submitted by: William N. Fleming,
Barber, Emerson, Springer, Zinn & Murray, L.C.,
Lawrence, Kansas

A. Committee Membership. The first order of business is to recognize the valuable
contributions of the persons who worked on the professional corporation code rewrite committee
(the "PCC Committee). Those persons are as follows:

1. Melissa Wangeman, Legal Counsel Office of the Kansas Secretary of State

2. Mark Stafford, Legal Counsel Kansas Board of Healing Arts

3. Stanley Andeel Foulston Siefkin, LLP, Wichita, Ks.

4, Justin Lacy Foulston Siefkin, LLP, Wichita, Ks.

<7 Clayton Skaggs Barber, Emerson, Springer, Zinn &
Murray, L.C., Lawrence, Ks.

6. Robert Alderson Alderson, Alderson, Weiler, Conklin,
Burghart & Crow, L.L.C., Topeka, Ks.

7. Al Martin Shook, Hardy, & Bacon, L.LL.P.,

Kansas City, Mo.

[ would also like to recognize the contribution of Paul Davis, the KBA legislative liaison,
who helped us guide the bill through the process, and the contribution of Randy Forbes, who
reviewed the bill.

B, Why Was the Committee Formed. The PCC Committee was formed as a
subcommittee of a group that was formed to update the Kansas Corporation Code. The PCC
Committee was formed partly in response to a request by members of the Kansas Senate Judiciary
- Committee, who wanted to prevent future piecemeal amendments to the Professional Corporation
Code with respect to the list of professions that are permitted to form professional corporations.
The Professional Corporation Code was also badly in need of modernization to permit foreign
professional corporations to practice in Kansas, so long as at least one shareholder was
professionally licensed in Kansas, and to permit professional corporations to own shares in other
professional corporations (i.e. a parent-subsidiary legal structure).

. KBA Board of Govenors’ Approval. The Professional Corporation Code
Amendments were presented to the KBA legislative subcommittee, which recommended to the
full KBA Board of Governors approval of the proposed amendments. The KBA Board of
Govenors approved the amendments at its meeting held December 6, 2002.  There was only one
dissenting vote cast at the KBA Board of Governors meeting which related to certain concerns
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raised at the legislative subcommittee hearing that the proposed amendments might have the
unintended consequence of changing existing law as it related to dentists and optometrists. After
the date of this meeting, additional changes were proposed to K.S.A. 64-1425 and K.S.A. 65-
1522 as set forth in the bill to address these concerns, and to clarify that there is no change in
existing law with respect to these two professions.

B. History of the Professional Corporation Code. The first professional
corporation code was enacted in Kansas in 1965. The code was passed in response to concerns
expressed by Kansas professionals about the need to incorporate to obtain certain tax advantages
from qualified retirement plans. The professional corporation code had the additional advantage
of limiting the individual liability of a shareholder for negligent actions taken by other
shareholders, although at the time this does not appear to be the motivating factor for the passage
of the bill. Many of the tax reasons for establishment of a professional corporation disappeared
when the United States Congress later liberalized the rules regarding qualified retirement plans so
that they could also be established by self-employed individuals. The need remained, however, to
protect professionals from liability created by other professionals practicing with them in their
business, which has increased over time as our society has become more litigious.

The original provisions of the professional corporation code listed ten professions that
were permitted to incorporate as professional corporations. Over the years, the Kansas legislature
added to the list, so that by now there are over twenty-three professions that are listed. The
existing code specifies not only which professions may practice as professional corporations, but
which professions can practice together as professional corporations. Obviously, as the list
grows, the potential confusion that exists with respect to which professions can practice together
in the same professional corporation also grows exponentially.

An additional complexity was created by the Kansas Supreme Court’s decision in Early
Detection Center v. Wilson, 248 K. 869, 811 P.2d 860 (1991). In that case, the Kansas Supreme
Court refuse to enforce the terms of a shareholder’s agreement that prohibited competition by a
physician with his existing general corporation, holding that the corporation was not valid (i.e. the
corporation could only validly be formed as a professional corporation). This created a judicial
"gloss" on the statue, because the Professional Corporation Code at that time stated that any
business that could be formed as a professional corporation could also be formed as a general
corporation. Accordingly, an additional issue was created that has rarely been specifically dealt
with by the legislature as new professions are added. This question is can a profession that is
listed in the Professional Corporation statue also practice in the form of a general corporation
(i.e., can non-professionals own stock in the professional practice) ? The question is an extremely
important one because a general corporation can have non-professional shareholders, while a
professional corporation can only be owned by licensed professionals, with certain limited
exceptions.



E. Summary of Current Law. Under current Kansas law, whether professions can
practice in a general corporation depends on the profession involved. The Technical Professions
Act, K.S.A. 74-7036 (2000 Supp.), for example, permits practice in a corporate form for
technical professions, which are defined as architects, engineers, landscape architects, land
surveyors, and geologists, so long as certain requirements are met. Although the statue does not
specifically refer to the term "general" or "professional" corporation, the statue implicitly permits
non-professionals to own stock in a corporation practicing a technical profession, so long as the
requirements are met. Certified Public Accountants are permitted by their ethical rules to be
owned by non-licensed professionals (for example, H&R Block and other publicly-held companies
own accounting firms in this state).

On the other hand, because of ethical rules involving fee splitting, lawyers do not practice
in general corporations that are owned by non-lawyers. As discussed above, the Kansas
legislature has passed specific statues that prohibit the "corporate" practice of optometry and
dentistry. Based on the Supreme Court’s holding in Early Detection Center, presumably there are
not any general corporations that are practicing medicine in the state. There are other professions
that do not have a statue that explicitly prohibits practice in a general corporation, but that do
have ethical rules barring fee splitting, so presumably these professions would not be permitted to
practice in a general corporation that has non-professional shareholders.

F. Summary of Proposed Amendments. The proposed amendments do not attempt
to change existing Kansas law with respect to which professions can practice in a professional
corporation, which professions are required to practice in a professional corporation, or which
professions are permitted to practice together in one professional corporation. The proposed
amendments delete the separate list, and delegate to the licensing agencies the power to determine
these questions. Section 13. provides a list of factors for the agencies to consider in determining
these questions. If in the future there is any type of controversy created by this delegation of
authority, the legislature always can override the licensing agency decision and pass a separate
statue, similar to what it has done with respect to optometrists, dentists, and technical professions.
The remaining substantial changes to the statue are primarily designed to expand the list of
"qualified persons" who can own stock in a professional corporation to include another
professional corporation, and provide rules for foreign professional corporations to follow. The
remaining changes to each specific section are summarized in the "Comments" section that is
attached to the comparewrite version of the bill that has been attached to this written summary.




Sec. 1. K.S.A. 17-2707. As used in this act, unless the context clearly indicates that a different
meaning is intended:

(a) “Professional corporatlon means a corporation orgamzed under this act.

(b) “Professmnal service” means the ;

a personal service provided to the public that may lawfully be performed only by a natural
person to whom the licensing agency has issued a license, registration, or certification.

efg&mﬂed—{e—%eﬂéer— chensmg agency " means a court, board or agency of the Stafe of Kansas
having authority to issue a license, registration or certificate authorizing a natural person to
provide a professional service or to use a designated title.

(d) "General corporation” means an entity formed or authorized to do business in the State of
Kansas under the Kansas general corporation code, K.S.A. 17-6001, et seq.

(e) “Foreign professional corporation” means a corporation organized under the professional
corporation laws of another jurisdiction.

t)(®) "Qualified person" means (1) any natural person licensed to praetice-the-sametype-of
profession-which-any provide a professional service permitted by the articles of incorporation of
the professional corporation is-autherized-to-practice;




nternalrevenue-code-as-in-effect-ondamuary 1,2004:-or the estate of any natural person licensed

to provide a professional service permitted by the articles of incorporation of the professional
corporation and such estate does not continue to hold title to professional corporation stock for
more than two years following such natural person’s death;

(3) the trustee of a revocable trust established by a natural person who is licensed to
practice the-type-of professien-which any-provide a professional service permitted by the articles

of incorporation of the professional corporation is-autherizedto-praetiee, if the terms of such
trust provide that the trust does not continue to hold title to the professional corporation stock

Jor more than two years afier the death of such natural person and that during the life of such
person (i) such person is the principal beneficiary of the trust, and (ii) such person or another
natural person licensed to provide a professional service permitted by the articles of
incorporation of the professional corporation is a sele trustee of such trust having the sole
power to make deczs:ons concermng the professzonal corpomz‘zon stock held by such trust. and

areasonable-period-of time necessary
to-dispese-of suchsteek—however, During the two year period following the death of the natural

person who established the trust, fhe trustee need not be a Izcensed professzonal

e%her—v&se—re&tﬂeteel—eid A general partnersth lzmzred parrnersth or lzmzted lzabzlzty
parinership, if all partners thereof are authorized to provide a professional service permitted by
the articles of incorporation of the issuing professional corporation and in which at least one
partner is authorized by a licensing authority of this state to provide in this state a professional
service permitted by the articles of incorporation of the corporation,

(5) A professional corporation which is validly organized in accordance with this act;

(6) A foreign professional corporation in which at least one shareholder is authorized by
a licensing authority of this state to provide in this state a professional service permitted by the
articles of incorporation of the corporation;

(7) A limited liability company, if the limited liability company is organized for a purpose
consistent with subsection (c) of K.S.A. 17-7668 and meets the requirements of subsections (d)
and (e) of K.S.A. 17-7668, or

(8) the trustee of a trust which is a qualified trust under subsection (a) of section 401 of
the federal internal revenue code as in effect on January 1, 2002, or of a qualified trust which is
a qualified employee stock ownership plan under subsection (e)(7) of section 4975 of the federal
internal revenue code, as in effect on January 1, 2002, so long as the trustee is the professional
corporation or a natural person licensed to_ provide a professional service permitted by the
articles of incorporation of the professional corporation.

Comments

The definition of a professional service is deleted, at the suggestion of the legislature
during the 2001 session. The licensing agency will be responsible for designating whether a
professional service may be provided through a professional corporation, as stated in new
section 13. The definition of “qualified person” is expanded to clarify that the estate of a
deceased profession may continue to hold title for a reasonable period of time.

The April 2002 committee meeting decided to replace references to “regulatory” with the
term “licensing”. The definition of “qualified person” in subsection (e) was also amended at the
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April meeting to clarify that a qualifying general parinership, limited liability company,
professional corporation, or foreign professional corporation may be a qualified person and
may own stock in a professional corporation.

The last clause of subsection (b) was deleted to leave open the possibility that a
professional service may be performed through a general corporation, so long as the licensing
agency has approved the performance of that service through a general corporation. As drafted,
the definition of a "professional service” suggests that no professional service may be performed
through a general corporation; rather, the licensing agency would have to conclude that a
service is not a "professional service™ before the service could be performed through a general
corporation. The approach of the act, however, is to provide for the performance of professional
services through a general corporation if the licensing agency approves. The definition of
“professional service” is more consistent with this approach by deleting the last phrase.

Sec. 2. K.S.A. 17-2708. (a) Except as otherwise provided, the Kansas general corporation code
contained in K.S.A. 17-6001 ef seq., and amendments thereto, shall apply to a professional
corporation organized pursuant to this chapter. Any provisions of the professional corporation
law of Kansas shall take precedence over any provision of the Kansas general corporation code
which conflicts with it. The provisions of the professional corporation law of Kansas shall take
precedence over any law which prohibits a corporation from providing any type of professional
service. autherized-o i : ;

mMandian afa)
-

>A - - ize (b) A qualified
person may form a limited liability company under the Kansas revised limited liability company
act contained in K.S.A. 2001 Supp. 17-7662 et seq., and amendments thereto, or organize as a
limited partnership under the Kansas revised uniform limited partnership act contained in K.S.A.
56-1al01 et seq., or organize as a limited liability partnership as-defined under the Kansas
uniform partnership act contained in K.S.A. 2001 Supp. 56a-101 et seg., and amendments
thereto. Any provision of this act shall take precedence over any provision of the Kansas revised
limited liability company act, the Kansas revised uniform limited partnership act, or the Kansas
uniform partnership act which conflicts with it.

Comments

The first sentence in subsection (D) is stricken because it causes confusion for those
professions that may not be practiced by a general corporation. A person who is a licensed
professional may form a general corporation for some purposes, but the corporate purpose may
not necessarily include the practice of the profession. That issue is established by individual
licensing acts, some of which specify that the profession may be practiced in a general
corporation, (see, e.g., K.S.A. 74-7036) or by regulations adopted pursuant to section 12. In
place of the stricken language it is clarified that a qualified person has the option of forming a
professional corporation, a professional LLC, LP, or LLP.

Subsection (b) was amended at the April 2002 commiitee meeting. The changes were
technical in nature and intended to conform references to the LLC act and the uniform
partnership act to the terminology used in those acts. For example, in sentence two of
subsection (b) the term “professional limited liability company” was amended to refer only to a
“limited liability company.” The LLC act does not provide for the formation of a “professional”
LLC, rather, an LLC may be formed for the purpose of providing professional services permitted
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to be provided through a professional corporation pursuant to the professional corporation law.
See K.S.A. § 17-7668(c). Other technical changes included changes to the names of the LLC act
and the uniform partnership act.

Sec. 3. 17-2709. Same; incorporators; articles of incorporation; regulating boards to issue
cernﬁeates fees; apphcanon and recordlng TEE: (a) One or more H—&F&I—Eﬂ- persons;each-ofwhomis
: may incorporate a

pro[essmnal c01porat10n te—ptaeﬁee—ﬂ&at—same%yﬁe—eﬁpfeﬁsam&l—semee by filing articles of

incorporation with the secretary of state. The initial directors shall be named in the articles of
incorporation and the powers of the incorporator shall cease upon filing the articles of
incorporation. A professional corporation may be incorporated to provide a professional
service or to provide more than one professional service allowed by rules and regulations
adopted by the licensing agency having jurisdiction over each professional service to be
provided. The articles of incorporation shall set forth as its purpose the each type of professional
service to be practiced through the professional corporation and shall otherwise meet the
requirements of the general corporation code of the state of Kansas. A certificate by the

regulating-board-ofthe-prefession each licensing agency involved that each efthe incorporaters

initial director 1s duly licensed to praetiee-that-prefession; provide a professional service
permitted by the articles of incorporation and that the proposed corporate name has been

approved, shall be filed in the office of the secretary of state at the time of filing the articles prier

teﬂs&uaﬁee—eﬂhe—eeﬁ}ﬁea{e of i 1ncorporat1on %en—ﬂwaf—mefe—ejﬁesef—pfefesmeﬂsﬂpe-te-be

feg:cﬂafeeﬁLbeafd—sha-H—be—reqmped- Whenever an amendment is ﬁled to change the name or
purposes of any professional corporation, a certificate of each regulatery-beard licensing agency
involved shall be required fo be filed with the secretary of state.

(b) Each regulating-board licensing agency is authorized and directed to issue the certificate
required herein. Each regulatingbeard licensing agency may charge and collect a fee notte

exeeed-two-deHars($2)for-each-personse-eertified fo recover the actual cost of providing the

issued certificate.

(c) At the time of filing its articles of incorporation, every professional corporation shall pay the
fees required by-subseetion{a)y ot KSAITT73502 of a general corporation when filing articles
of incorporation.

(d) The secretary of state shall maintain a list of professions that have been designated by a
licensing agency to form a professional corporation. Until such time as the licensing agencies
adopt the rules and regulations described in section 13, the law governing professional
corporations in effect immediately prior to the effective date of this act shall apply for purposes
of determining whether or under what circumstances professional services may be performed
through a general corporation and whether two or more types of professional may provide
professional services in the same professional corporation.

(e) Any validly formed professional corporation or general corporation lawfully providing
professional services prior to the adoption of this act shall be considered duly organized and
valid notwithstanding that rules and regulations adopted pursuant to this section do not permit
the practice of the professional services provided by the professional corporation or general
corporation.
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Comments
(a) The requirement that the licensing board issue a certificate attesting to the incorporator’s
status as a licensed professional was eliminated, thus allowing any person to serve as
incorporator. The licensing board must instead issue a certificate approving the directors and
the PA name. The commitiee recommended that the incorporator’s powers end upon filing the
articles, which necessitated the naming of the directors in the articles of incorporation.
(b) The statute is amended to eliminate the §2 cap on the fee charged by the regulatory board for
issuing a certificate of good standing.
(d) New section directing the Secretary of State to maintain a list of professions that may form a
professional corporation, which is derived from the rules/regulations enacted by the regulatory
agencies pursuant to new section 13. Prior law will establish who may form a professional
corporation until such time as the agency takes action.
(e) This new section serves as a grandfather clause, which was needed to protect professional
corporations and general corporations organized prior to the act.

Sec. 4. 17-2710. Except as provided by rules and regulations adopted by the licensing agencies,
a 4 professional corporation may be organized only for the purpose of rendering one type of
professzonal serv1ce and serv1ce anc111ary thereto and shall not engage in any other busmess—

ef—sabseeﬁe&{—b}eflK—S—A—lqé—lQS’—bﬂ{ A professzonal corporatzon shall be deemed to have

the following purposes, whether or not authorized by its articles of incorporation:

(a) To purchase, receive, lease, or otherwise acquire, own, hold, improve, use and otherwise deal
in and with, real or personal property, or any interest therein, wherever situated;

(b) to purchase, receive, or otherwise acquire, own, hold, vote, use, employ, sell, mortgage, lend,
pledge, or otherwise dispose of, and otherwise use and deal in and with, shares of other interests
in, or obligations of, other domestic or foreign corporations, associations, partnerships or
individuals, insurance or annuities in any form, or direct or indirect obligations of the United
States or of any other government, state, territory, governmental district or municipality or of any
instrumentality thereof;

(¢) to pay pensions and establish pension plans, profit-sharing plans, stock bonus plans, stock
option plans, deferred compensation plans, welfare benefit plans, and other retirement incentive
plans for any or all of its directors, officers and employees;

(d) to do all things necessary or incidental to the practice of the profession or professions which
the professional corporation is authorized to practice.

Comments
(a) Deletion of the stricken language is necessary because the list of professions now appearing
at K.S.A. 2000 Supp. 17-2707(b) would be repealed. Determination of appropriate combinations
is lefi to the licensing agency, as stated in new section 13. The committee amended the first
clause of the first sentence to clarify that more than one licensing agency may provide rules or
regulations that bear on the types of services a professional corporation may provide, because in
certain circumstances a professional corporation may be organized to provide two or more
professional services.
(c) References to deferred compensation plans and welfare benefit plans were added to (c)
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during the April 2002 meeting. The committee also concluded that “qualified” should be

stricken from subsection (c) to clarify that a professional corporation has the power to establish
and maintain both qualified and non-qualified retirement plans.

Sec. 5. 17-2711. The corporate name of a corporation organized and operating hereunder may be
any name not contrary to law or the ethics of the each profession involved. Such name may
include any name set forth in K.S.A. 17-6002 but in all cases the corporate name shall end with

the word “chartered”, ex “professional association”, or professional corporation or with the
abbreviation “Chtd. ", “P.A. ", “P.C.", “Chtd”, "PA"_or “PC".

Comments
The committee believes that a professional corporation should be authorized to use the
designation "P.C." Allowing foreign professional corporations to perform professional services
in Kansas makes this expanded authority appropriate because many of the foreign entities will
use the designation “P.C."” The committee also clarified that corporate endings without periods
are permitted, and substituted the word ‘each” for “the” to accommodate multiple professions.

Sec. 6. 17-2712. (a) A professional corporation may issue the shares of its capital stock only to
a qualified person. A shareholder may voluntarily transfer their the shareholder’s shares in a
professional corporation to the corporation or to a qualified person with the prior written consent
of the corporation unless the articles of incorporation or a separate written agreement otherwise
provide. No shares may be transferred upon the books of the professional corporation, except
shares transferred to the corporation, or issued by the professional corporation until there is
presented to and filed with the corporation a certificate by the regtlatingbeoard licensing agency
stating that the person to whom the transfer is to be made or the shares issued is duly licensed to
provide the same type of professional services as that for which the corporation was organized.
No shareholder shall enter into any voting trust agreement, proxy, or any other type of agreement
vesting another person, other than anethershareholderofthe same-eorperation a natural person
licensed to provide a professional service permitted by the articles of incorporation of the
professional corporation, with authority to exercise the voting power of any or all of their the
shareholder’s stock. The issuance or transfer of any shares and any proxy, voting trust or other
agreement made in violation of this section shall be null and void. Every certificate of stock
issued by a professional corporation shall contain substantially the following provision: “The
ownership and transfer of this stock and the rights and obligations of stockholders are subject to
the limitations and provisions of the professional corporation law of Kansas.”

(b) The Kansas securities law as contained in article 12 of chapter 17 of the Kansas Statutes
Annotated shall not be applicable to nor govern any transactions relating to any shares of a
professional corporation.

/-9



Comments

The revision to subsection (a) allows an option for the transfer of shares to be restricted
by a separate document or the articles of incorporation.

The April 2002 committee meeting decided to move sections (c), (d) and (e) to K.S.A. 17-
2707(e)’s definition of “qualified person.”

At the June 2002 meeting, the committee decided to replace “regulating board” in the
third sentence of subsection (a) with “licensing agency” to conform the language to the
definition set forth in K.S.A. 17-2707. The committee also amended the fourth sentence of
subsection (a) to clarify that a shareholder in a professional corporation may enter into an
agreement affecting the shareholder’s stock in the professional corporation, such as a trust
agreement, with another person even though that person may not be a shareholder in the
professional corporation, so long as the person is licensed to perform professional services
authorized by the articles of incorporation of the professional corporation. This change
coordinates with changes to the definition of a qualified person in K.S.A. 17-2707(e) that permit
a revocable trust holding stock in a professional corporation to have a trustee other than the
grantor, so long as the trustee with the power to vote the stock in the professional corporation is
a person licensed to perform professional services authorized by the articles of incorporation of
the professional corporation.

Sec. 7. 17-2713. N i S i
corpoerationuntesshetsa shafehe}def Only a natural permn who is a[so a quahf ed person as
defined in this act shall serve as a director or officer, except the offices of secretary and
treasurer shall not require a qualified person. If the number of shareholders is less fewer than
three the number of directors may likewise be less fewer than three, and the officers may be
president, treasurer and secretary only, which offices may be combined in one or more persons.

Comments

The committee concluded these changes were appropriate to reflect the possibility that
the shareholders, and thus the directors and officers, of a professional corporation may not be
individuals. While there was uncertainty whether prior law permitted a holding company
structure in which a partnership, limited liability company, professional corporation, or foreign
professional corporation owned stock in a professional corporation, the revisions to 17-2707(e)
and 17-2712 are intended to clarify that a holding company structure is now permitted, so long
as the professional corporation is owned by one or more qualified persons, which may be
qualifying partnerships, limited liability companies, professional corporations, or foreign
professional corporations.

The committee decided to rewrite this section in the affirmative to state that officers and
directors must be both natural persons and qualified persons.

Sec. 8. 17-2714. (a) If the articles of incorporation, e bylaws, or a separate written agreement
of the shareholders of a corporation subject to this act fail to state a price or method of
determining a price at which the corporation or its shareholders may purchase the shares of a
deceased shareholder, or a shareholder no longer qualified to own shares in the corporation, then
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the price for such shares shall be determined by arbitration pursuant to the rules of the American
Arbitration Association. Unless request in writing is made for arbitration as provided in this
section within 30 days after the death or disqualification of a shareholder, the fair value shall be
determined by a district judge of the district court in which the principal place of business of the
professional corporation is located. The election to incorporate under this act shall constitute a
full and final waiver of the right of jury trial on all issues in respect to the price and fair value to

be paid for such shares. Upen-the-death-or disqualifieation-of the-last shareholder qualifying to

(b) If any shareholder of a professional corporation ceases to be a qualified person such person
shall immediately sever all ownership interests in the corporation unless the shareholder cures
the disqualification within a reasonable period of time, but not to exceed six months. If the
shareholder ceases to be a qualified shareholder due to the forfeiture of the shareholder’s
license, certification, or registration, and the shareholder has initiated action to restore the
license, certificate or registration within six months of the disqualification, the requirement of
this section is stayed until final determination that the person’s license, certification or
registration is forfeited. A corporation’s failure to require a disqualified shareholder to sever
all ownership interests in compliance with this section shall constitute grounds for forfeiture of
its articles of incorporation. A written affidavit stating that the corporation has failed to comply
with this provision shall be filed with the Secretary of State. The secretary of state shall
Jorthwith notify the corporation of the secretary of state’s intention to _forfeit the corporation’s
articles of incorporation if the corporation does not comply with this provision within sixty days
afier notice is received. If such failure is cured within sixty days, an officer of the corporation
shall state so in a written certificate executed and filed with the secretary of state pursuant to
K.S.A. 17-6003. A copy of the certificate shall also be filed with any licensing agency that
regulates the members of such professional corporation.

(¢) If all stockholders of a professional corporation cease at any time and for any reason to be
licensed, certified or registered in the particular profession for which such corporation was
organized, the corporation shall file an amendment pursuant to K.S.A. 17-2717 to convert the
professional corporation to a general corporation. The professional corporation shall send a
copy of the filed amendment to the appropriate licensing agency.

(d) The successors in interest, including heirs, conservators, guardians, administrators,
executors or lrustees, to sueh g disqualified or deceased professional shareholder stockholder
who was the only remaining qualified person in the corporation, shall have the authority to
amend the articles of incorporation to provide that the corporation may function under and be
governed by the Kansas general corporation code to collect its accounts receivable, pay its debts,
otherwise wind up its affairs or conduct any business or activity which is permitted under the
Kansas general corporation code, and the successors in interest of such shareholder stockholder
also shall have the authority to elect new directors of the corporation.

Comments
(a) The revision allows greater flexibility in setting forth the method for determining the
valuation method for the purchase of shares by the corporation. The stricken portion of the
statute is now contained in subsection (c). Subsections (b) and (c) are based on Delaware law,
sections 611 and 615, but were substantially altered by the committee.



Sec. 9. 17-2716. Nothing in this chapter restricts or limits in any manner the authority and duty
of any regulating-beard /icensing agency for the licensing of individual persons providing
professional service or the practice of the profession which is within the jurisdiction of the
regulating /icensing board, notwithstanding that the person is an officer, director, shareholder or
employee of a professional corporation and providing professional service or engaging in the
practice of the profession through the professional corporation. Each regulating-board licensing
agency shall adopt and enforce, pursuant to law, any additional rules and regulations governing
the practice of each profession as are necessary to enforce and comply with this chapter and the
law applicable to each profession.

Comments
The amendment to this section is technical only, and is made to conform to the definitions
used in this act.

Sec. 10. 17-2717. (a) FThe 4 professional corporation may elect, at any time, upon the vote of
the owners of a majority of the issued and outstanding shares, to amend its articles of
incorporation so as to prohibit its continued operation under this ehapter act and to substitute
therefor authority for the said corporation to function as a corporation under the general
corporation laws, chapter 17, Kansas Statutes Annotated. If such election is made, a certificate of
amendment shall be filed in the office of the secretary of state, setting forth the purposes for
which the corporation shall continue in operation, together with any other amendments necessary
to comply with the requirements of chapter 17 of the Kansas Statutes Annotated.

(b) A general corporation may elect, upon the vote of the owners of a majority of the issued and
outstanding shares, to amend its articles of incorporation to provide authority for the
corporation to function as a professional corporation under this act, so long as the corporation
otherwise meets the requirements for functioning as a professional corporation under this act. If
such election is made, a certificate of amendment shall be filed in the office of the secretary of
state setting forth the purposes for which the corporation shall continue in operation, together
with any other amendments necessary to comply with the requirements of this act. The
certificate of amendment shall be accompanied by a certificate of each appropriate licensing
agency involved that each director is a person who is licensed to provide a professional service
permitted by the amended articles of incorporation of the corporation and that the corporate
name has been approved.

Comment
This revision expands section 17-2717 to clarify that a general corporation otherwise

qualifying to function as a professional corporation may convert automatically to a professional
corporation, rather than reorganizing as a professional corporation by merger into a new
professional corporation or otherwise. This revision formalizes current practices of certain state
agencies, which will permit a qualifying general corporation to convert to a professional
corporation by amending its articles of incorporation.
The first two sentences of new subsection (b) parallel the language in subsection (a). The third
sentence of new subsection (b) is intended to parallel the requirements in 17-2709(a) for. filing
original articles of incorporation. 17-2709(a) requires a certificate from each appropriate
licensing agency that the initial directors are licensed professionals, and new subsection (b)
parallels this requirement by requiring a certificate that the directors serving at the time the
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corporation becomes a professional corporation are licensed professionals. New subsection (b)
is not intended, however, to create a requirement that a professional corporation provide a
cerfificate concerning its directors each time it amends its articles of incorporation. The
requirement in new subsection (b) that the licensing agency approve the name of the corporation
also parallels 17-2709(a).

Sec. 11. 17-2718. (a) Each professional corporation, erganizedunderthe-laws-ofthis-state

whether domestic or foreign, shall file with the secretary of state an annual report in writing and
a-eopy-or-duplieatethereef; stating the prescribed information concerning the corporation at the
close of business on the last day of its tax period next preceding the date of filing, but if any such
corporation's tax period is other than the calendar year it shall give notice thereof to the secretary
of state prior to December 31 of the year it commences such tax period. The report shall be filed
at the time prescribed by law for filing the corporation's annual Kansas income tax return, except
that such corporation may apply to the secretary of state not more than 90 days after the due date
of its annual report for an extension of the time for filing the report, and an extension shall be
granted for a period of time corresponding to that granted under the internal revenue code or
K.S.A. 79-3221, and amendments thereto. The report shall be made on a form provided by the
secretary of state, containing the following information:

(1) The names and residenee addresses of all officers, directors and shareholders of the
professional corporation; :

(2) if a domestic professional corporation, a statement that each effiees; director and
.shareholder, and officer, except secretary and treasurer, is erisnet a qualified person as
definedinlSA 72707 and amendments-thereto; and setting forth the date on which any
shares of the corporation were no longer owned by a qualified person; and

(3) if a foreign professional corporation, a statement that each person performing
professional services in this state is duly licensed or registered by the licensing agency.

(3) the amount ol eapittbsiockassued. (H—Hhopamandaddranses-ofleneholders
oring ai-feast-I9e-af theshares-of the-corperation:
(b) The n,port shall be W&fﬁ%@%&ﬁ%&&%@&r&k@ﬁﬁ%

ehreetefs—shauﬁe{—lwe—beeﬂ—e}eeteé executed and f led in accordance wsz K.S. A 1 7-6003 The
fact that an individual's name is signed on such report shall be prima facie evidence that such
1nd1v1dual is authonzed to 31gn the report on behalf of the corporatlon—hewesvler—‘eheefﬁemi—tfue

heeﬁses-%he—shafehe}éefs—éesenbed—xﬂ—the—fepeﬁ— At thc tune of ﬁhng its annual report each
professional corporation shall pay the annual franchise tax prescribed by K.S.A. 17-7503, and

amendments thereto.

(c) A licensing agency may request that the secretary of state provide to it copies of the annual
reports _for all professional corporations that include stockholders licensed by the licensing
agency at no cost to the agency.

Comments

The statute requiring annual reports is amended to include foreign professional corporations,
which must register with the Secretary of State pursuant (o new section 13.
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(a)(1) The reporting of the residential address for officers, directors and shareholders is deleted
(a)(2) A reference to the exception of the office of secretary as given in K.S.A. 17-2713 is added.
(a)(3) Reporting by foreign professional corporations is added to the annual report.

(b) The general statute on executing documents, 17-6003, is referenced instead of specifically
designated signing parties.

(¢) The duty of the Secretary of State to supply duplicate reports to all regulatory bodies is
amended to allow for copies only upon request as not all regulatory bodies want copies of the
annual reports.

rescission-as-provided-in-chapter 17 Kansas Statutes- Annotated. (1) The failure of any
professional corporation to file the annual report in accordance with the provisions of this act or
to pay the annual franchise tax within 90 days of the time for filing and paying the same shall
work the forfeiture of the professional corporation. Within 60 days afier the date such annual
report and franchise iaxes are due, the secretary of state shall notify any corporation that has
Jailed to submit such report and taxes when due that its articles of incorporation shall be
Jorfeited unless the annual report is filed and the franchise taxes thereon are paid within 90 days
Jrom the date such report and taxes were due.

(b) The provisions of K.S.A. 17-7509, and amendments thereto, relating to penalties for Jailure to
Jile an annual report or pay the required franchise tax shall be applicable to any professional
corporation organized under this act.

(c) When the articles of incorporation of a professional corporation are forfeited for failure to
file an annual report or to pay the required franchise tax, the professional corporation may be
reinstated by filing a certificate of reinstatement in the manner and form to be prescribed by the
secretary of state and paying to the secretary of state all fees and franchise taxes, including any
penalties thereon, due the state. The fee for filing a certificate of reinstatement shall be the same
as that prescribed by K.S.A. 17-7506, and amendments thereto. When reinstatement is effective,
it relates back to and takes effect as of the effective date of the forfeiture and the corporation
may resume its business as if the forfeiture had never occurred.

(d) The directors and officers in office when any such forfeiture occurs shall be the trustees-of
the-corporation; shall have full authority to wind up its business and affairs, sell and liquidate its
property and assets, pay its debts and obligations and to distribute the net assets among the
shareholders. The trustees-as-such directors and officers shall have power to sue for and recover
the debts and property due to the corporation, describing it by its corporate name, and may be
sued as such. i : j i

The trustees-shall bejointly-and-severally responsible to the creditors and
» i | . | off hat shall .
their hands.
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Comments
(a) Antiquated references are eliminated, along with the requirement of Jorfeiture for any
ownership by an unqualified person.
(b) General provisions for forfeiture and penalties for failure to file the annual report or pay the
Jranchise tax are copied from general corporate code.
(¢c) The right of reinstatement is added.
(d) References to trustees are replaced with references to officers and directors. Reference to
Joint/several liability is deleted in accordance with recommendation contained in Clayton’s
11/6/01 memo, section 1I.

New Sec. 13.  (a) Subject to K.S.A. 17-2709(e) and other applicable law, each licensing agency
shall adopt rules and regulations to determine whether or under what circumstances
professional services that the agency regulates may or may not be performed through a general
corporation. In determining whether the corporate practice of a profession should be permitted
or prohibited, the agency shall consider:

(1) The effect on compelition;

(2) whether the practice of the profession is governed by ethical rules prohibiting fee
splitting or restricting ownership of an entity solely to licensed or registered members of the
profession;

(3) whether the corporate practice of the profession is consistent with grounds for
revocation, suspension or limitation of the professional license;
(4) whether implementing corporate policy by persons who are not licensed to

engage in the profession unduly interferes with independent professional judgment;

(3) whether prohibiting or limiting the corporate practice of the profession is
desirable in order to protect the public health, safety and welfare;

(6) whether prior decisions by the Kansas appellate courts prohibit or limit the
corporate practice of the profession; and

(7) whether the practice of the profession through a general corporation has
customarily and historically been lawful.
(b) Subject to K.S.A. 17-2709(e), a licensing agency may adopt rules and regulations allowing
professional services to be performed through a professional corporation, limited liability
company, limited partnership, or limited liability partnership as provided by this act, and
allowing two or more types of professions to provide professional services in the same
professional business organization. If a licensing agency determines that professional services
shall not be performed through a general corporation pursuant to (a), such professional
services may be performed in a professional corporation, regardless of whether the licensing
agency enacts rules and regulations pursuant to this subsection.

Comments
The commitiee believes that there should be a definite statement as to whether there is a
prohibition against the general corporate practice for each profession. This determination
should be made by the licensing agency or by a statute in the licensing act. Standards for
making that determination are provided so that there is not an unlawful delegation of legislative
authority.



References to KSA 17-2709(e) were added to clarify that professional associations and
general corporations created prior to this act are unaffected by the new rules/regulations.
LPs were added to the list of business entities allowed to provide professional services.

New Sec. 14. (a) No foreign professional corporation shall perform professional services in this
State unless:

(1) the corporation is in good standing in the jurisdiction in which it is incorporated,

(2) the corporation is organized for purposes consistent with this act and rules and
regulations adopted by the licensing agency;

(3) at least one of the corporation’s shareholders is licensed or registered by the
licensing agency to perform professional services in this state;

(4) each person performing professional services through the forei gn corporation in this
state is duly licensed or registered by the licensing agency in this state;

(5) the corporate name complies with this act unless a different name is required by the
Jurisdiction in which the corporation is incorporated;: and

(6) each shareholder is licensed in at least one state to practice the profession Jfor which
the corporation is organized.

(b) No foreign professional corporation shall perform a professional service in this state
through any means until it has filed in the office of the secretary of state of this state an
application for authority to engage in business in the state as a foreign professional corporation.
Each application io do business as a foreign professional corporation in this state shall be filed
in accordance with K.S.A. 17-6003 and amendments thereto, and shall include:

(1) all of the items required in subsection (b) of K.S.A. 17-7301;

(2) a certificate from the licensing agency stating the name of the foreign professional
corporation, that the corporate name proposed for use in this state has been approved, and that
at least one shareholder of the foreign professional corporation is duly licensed to practice that
profession in this state; and

(3) a statement that each person performing professional services in this state through
the foreign professional corporation is duly licensed or registered by the licensing agency in this
state.

(d) Each foreign professional corporation, its directors, officers, shareholders, employees
and agents, shall be deemed to submit to the authority of the licensing agency in this state.
(e) This section shall not be construed to prohibit any foreign professional corporation that

does not meet the requirements of paragraph (b)(3) from doing business not constituting the
performance of a professional service if the foreign professional corporation is otherwise
authorized to do business in this state.

) A limited liability company, limited partnership, or limited liability partnership organized
under the laws of another state to perform professional services and that otherwise meets the
applicable requirements of this section and the provisions relating to Joreign entities of the
Kansas revised limited liability company act, the Kansas revised uniform limited partnership act,
or the Kansas uniform partnership act, may file an application with the secretary of state for
authority to engage in business in this state and shall be governed in the same manner as a
Joreign professional corporation.

Comments
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In recent years several professional corporations organized in other states have
registered to do business in Kansas. The new section would allow the Joreign professional
corporation to do business in Kansas if appropriate conditions are mel.

This new section also allows a foreign LLC, LP or LLP to perform professional services
in this state.

New Sec. 15. (a) When any professional corporation which files an annual report with the
secretary of state in accordance with the provisions of K.S.A. 17-2036, and amendments thereto,
shall apply for an extension of time for filing its annual income tax return Jrom the internal
revenue service, the time for filing the annual report with the secretary of state shall be extended
correspondingly, upon filing with the secretary of state, prior to the due date of its annual report,
a copy of the application to income tax authorities. All such copies of applications Jor extension
of the time for filing income tax returns filed on or afier December 31, 1978, shall be maintained
by the secretary of state in a confidential file and shall not be disclosed to any person except as
authorized pursuant to the provisions of K.S.A. 79-3234 and amendments thereto and subsection
(c) of this section. All copies of such applications shall be preserved for one year and thereafter
until the secretary of state orders that they be destroyed.

(b) Except in accordance with subsection (c) of this section or a proper judicial order, it shall
be unlawful for the secretary of state or any other officer, employee, former officer or former
employee of this state to disclose any information contained in copies of federal extensions of
income tax returns. Nothing in this section shall be deemed to prohibit the secretary of state or
any officer or employee of the office of secretary of state from issuing any of the corporate
documents described in K.S.A. 17-7506.

(c) All copies of such applications shall be open to inspection by or disclosure to: (1) any person
designated by resolution of the corporation’s board of directors or other similar governing body;
(2) any officer or employee of such corporation upon written request signed by any principal
officer and attested to by the secretary or other officer; or (3) any bona fide shareholder of
record owning 1% or more of the outstanding stock of such corporation.

Comments
The general corporate code, specifically K.S.A. 17-7514, addresses extensions for
professional corporations as well as general corporations. The provision relating to
professional corporations was cut from the general corporate code and added to this act by
addition of this statute.

Sec. 16. 17-7668. * * * (e) As used in this section, “qualified person,” means:

(1) any natural person licensed to provide a professional service permitted by the articles
of organization of the limited liability company;

(2) the estate of any natural person licensed o provide a professional service permitted
by the articles of organization of the limited liability company and such estate does not continue
to hold title to a membership interest in the limited liability company Jor more than two years
Jollowing such natural person’s death;

(3) the trustee of a revocable living trust established by a natural person who is licensed
to provide a professional service permiited by the articles of organization of the limited liability
company, if the terms of such trust provide (i) that such natural person is the principal
beneficiary of such trust, and (ii) that such natural person, or a special independent trustee
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licensed to provide a professional service permitted by the articles of organization of the limited
liability company, is a trustee of such trust having the sole power to make decisions concerning
the membership interest held by such trust and such trust does not continue to hold title to a
membership interest in the limited liability company for more than two years following such
natural person’s death;

(4) A general partnership, limited partnership, or limited liability partnership if all
partners thereof are authorized to provide a professional service permitted by the articles of
organization of the issuing limited liability company and in which at least one partner is
authorized by a licensing authority of this state to provide in this state a professional service
permitted by the articles of organization of the limited liability company,

(3) A professional corporation which is validly organized in accordance with the
professional corporation law of Kansas;

(6) A foreign professional corporation in which at least one shareholder is authorized by
a licensing authority of this state to provide in this state a professional service permitted by the
articles of organization of the limited liability company,

(7) A limited liability company, if all the members thereof are authorized to provide a
professional service permiited by the articles of organization of the issuing limited liability
company and in which at least one member is authorized by a licensing authority of this state to
provide in this state a professional service permitted by the articles of organization of the issuing
limited liability company, or

(8) the trustee of a trust which is a qualified trust under subsection (a) of section 401 of
the federal internal revenue code as in effect on January 1, 2002 or of a contribution plan which
is a qualified employee stock ownership plan under subsection (a) of section 409 of the federal
internal revenue code as in effect on January 1, 2002, so long as the trustee is the limited
liability company or a natural person licensed to provide a professional service permitted by the
articles of organization of the limited liability company.

Comments

K.SA. ¢ 17-7668 authorizes organization of a limited liability company to exercise the
powers of a Kansas professional corporation. 17-7668(e) defines a “qualified person” for
purposes of determining the persons (natural or judicial) that may be members of an LLC
Jormed for a professional purpose. The current definition parallels the current definition of a
qualified person contained in section 17-2707(e) of the professional corporation law. Because
17-2707(e) would be amended significantly by this act, 17-7668(e) should be amended to make
corresponding changes. Otherwise it may be unclear whether persons meeting the definition of
a qualified person for purposes of the professional corporation law also meet the definition of a
qualified person for purposes of the LLC act.

K.S.A. 65-1522. (a) A licensee may practice optometry under the-name-of only as a professional
corporation, if authorized by K-S-A—17-2706 section 13 and amendments thereto, or a limited
liability company authorized by K.S.A. 2001 Supp. 17-7668 and amendments thereto. Such
professional corporate name or limited liability company name may contain a trade name or
assumed name approved by the board.
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(b) A licensee may practice as a sole practitioner or may associate with other licensees or
health care providers licensed under the laws of the state of Kansas and may practice optometry

as a sole practitioner or in such associations under a trade or assumed name approved by the
board.

(c) A licensee may practice in a medical facility, medical care facility or a governmental
institution or agency.

(d) A licensee shall not be limited in the number of locations from which the licensee may
engage in the practice of optometry pursuant to subsections (a), (b) and (&)

(e) In all office locations a licensee shall:

(1) Provide adequate staff during the hours of its operation and shall provide the necessary
optometric equipment to enable a licensee to provide adequate optometric care on the premises;
and

(2) provide that there shall be present at the office location a person licensed by optometry
law when optometric practice acts requiring a license are performed at the office location.

(f) Nothing herein contained shall be construed to permit the franchised practice of
optometry except that a licensee may purchase a franchise to engage in the business of optical
dispensing separate and apart from any of the licensee's offices for the practice of optometry so
long as the terms of the franchise agreement do not violate the optometry law.

K.S.A. 65-1524. Nothing contained herein shall be construed to allow a corporation except as
provided in K.S.A. 17-2706 and amendments thereto or a limited liability company except as
provided in K.S.A. 2001 Supp. 17-7668 and amendments thereto to practice, offer, or undertake
to practice or hold itself out as practicing optometry. No change — included this statute to
demonstrate that prohibition against general corporate practice of optometry already exists.

K.S.A. 65-1425. Exeeptas-providedinK.S.A-17-2706-¢£seq.. No corporation shall practice,

offer, or undertake to practice or hold itself out as practicing dentistry, except a licensee may
practice dentistry as a professional corporation if authorized by section 13 and amendments
thereto, or a limited liability company authorized by K.S.A. 17-7668 and amendments thereto.
Every person practicing dentistry as an employee of another shall cause his name to be
conspicuously displayed and kept in a conspicuous place at the entrance of the place where such
practice is conducted: Provided, however, That nothing herein contained, shall prohibit a
licensed dentist from practicing dentistry as the agent or employee of another licensed dentist in
this state, or from practicing dentistry as the agent or employee of any state hospital or state
institution where his only remuneration is from the state, or from any corporation which provides
dental service for its employees at no profit to the corporation.
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AMENDMENTS TO SB 28

Section 1(b): “Professional service” means. . .a personal service provided to the public that may
lawfully be performed only by a natural person to whom the licensing agency has issued a
license, regulation regisiration or certification.

Section 1(f)(3): the trustee of a revocable living trust established by a natural person who is
licensed to. . .provide a professional service permitted by the articles of incorporation of the
professional corporation, if the terms of such trust provide that the trust does not continue to hold
title to the professional corporation stock for more than two years after the death of such natural
person. . .

New Section. (a) When any professional corporation which files an annual report with the
secretary of state in accordance with the provisions of K.S.A. 17-2718, and amendments thereto,
shall apply for an extension of time for filing its annual income tax return from the internal
revenue service, the time for filing the annual report with the secretary of state shall be extended,
correspondingly, upon filing with the secretary of state, prior to the due date of its annual report,
a copy of the application to income tax authorities. All such copies of applications for extension
of the time for filing income tax returns filed on or after December 3 1, 1978, shall be maintained
by the secretary of state in a confidential file and shall not be disclosed to any person except as
authorized pursuant to the provisions of K.S.A. 79-3234 and amendments thereto and subsection
(c) of this section. All copies of such applications shall be preserved for one year and thereafter
until the secretary of state orders that they be destroyed.

(b) Except in accordance with subsection (c) of this section or a proper judicial order, it shall be
unlawful for the secretary of state or any other officer, employee, former officer or former
employee of this state to disclose any information contained in copies of federal extensions of
income tax returns. Nothing in this section shall be deemed to prohibit the secretary of state or
any officer or employee of the office of secretary of state from issuing any of the corporate
documents described in K.S.A. 17-7506.

(¢) All copies of such applications shall be open to inspection by or disclosure to: (1) any person
designated by resolution of the corporation's board of directors or other similar governing body;
(2) any officer or employee of such corporation upon written request signed by any principal
officer and attested to by the secretary or other officer; or (3) any bona fide shareholder of record
owning 1% or more of the outstanding stock of such corporation.
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First Floor, Memorial Hall
120 SW 10th Ave.
Topeka, KS 66612-1594
(785) 296-4564

RON THORNBURGH
Secretary of State

TESTIMONY OF THE SECRETARY OF STATE
TO THE SENATE JUDICIARY COMMITTEE
ON SB 29

JANUARY 30, 2003
Mr. Chairman and Members of the Committee:

The Secretary of State appreciates the opportunity to appear in support of SB 29, the Kansas Bar
Association’s bill revising the Kansas corporate code. The Secretary of State participated as a
member of the KBA drafting committee, and most of the sections of the bill affecting our office
were drafted by us. Therefore my testimony will focus on those sections relating to the Secretary
of State’s Office and will not address substantive law issues.

1. Filing Procedures. The Secretary of State adopted an imaging system in 2000, which
replaced our paper filing system. All documents are indexed and maintained on the imaging
system and therefore retention of paper documents is. no longer necessary. The proposed bill
directs the Secretary of State to image the paper document filed by the customer and to return it
to the customer as a certified copy. This new procedure reduces our storage needs while
providing the customer evidence of the document that was recorded in our office. Our office
has checked with the Historical Society and they are satisfied that the Secretary of State’s
imaging system will adequately preserve our records.

2. Definition of “doing business” for Foreign Corporations. The corporate code defines
when an out-of-state corporation is “doing business” in our state, which determines if the
corporation must register with the Secretary of State. The current definition is vague and
confusing, generating many phone calls from customers to the Secretary of State’s Office for
help interpreting the provision. The proposed definition given in the bill is based on Delaware
law and the Kansas Revised Uniform Partnership Act. It is much more specific and easier to
understand.

3. Annual Reports. The statutes governing annual reports filed by corporations have been
amended to reflect Delaware law, resulting in slightly différent reporting requirements,
especially information relating to stock. The reporting of agricultural land also has been limited
to disclosure of the county where the land is located instead of listing the township, section and
range. Customers frequently fail to complete this information, or list inaccurate information, and
therefore the reliability of this information is questionable. This amendment was discussed with
Raney Gilliland of Legislative Research before its inclusion in the bill and he was satisfied that
the changes would not impede the public’s ability to monitor agricultural entities.

Senate Judiciary
Q) ,3(’7’, 2003
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4. Franchise Tax Calculation. Corporations pay a franchise tax at the time they file their
annual report with our office. The franchise tax is calculated based on net worth; $2 for each
$1,000 in net worth. Parent entities that own net worth in subsidiaries are therefore taxed twice.
The proposed bill would allow a parent entity to subtract any net worth reported by the
subsidiary entity before computing its franchise tax, thereby eliminating the double taxation. A
subsidiary entity is defined as ownership of over 50%, based on recommendations from the
Department of Revenue.

This amendment will have a fiscal impact on state general funds, and therefore the committee
should carefully consider this provision of the bill. Last year the Kansas legislature increased the
franchise tax by changing the formula from $1 per $1,000 of net worth to $2 per $1,000 of net
worth.

The Secretary of State believes the amendment promotes fairness and equity in taxing Kansas
businesses, and is even more appropriate now, given the doubled franchise tax rate. However,
we would understand if the committee decides to eliminate this provision of the bill due to fiscal
concerns.

Finally, I want to offer an observation about the KBA committee’s decision to continue to use
Delaware law as the basis for the Kansas Corporations Act. It should be noted that only Kansas
and two other states base their corporate laws on Delaware.! The majority of states—currently
31—-choose to follow the Model Business Corporations Act, promulgated by the American Bar
Association.?

[ appreciate the opportunity to appear today on the corporate rewrite bill and would be happy to

answer questions.

Melissa A. Wangemann, Legal Counsel
Deputy Assistant Secretary of State

! Nevada and Oklahoma are the two other states that model their corporate laws after Delaware.

* Twenty-five states have enacted all or substantially all of the MBCA: AL, AZ, AR, CT, FL, GA, ID, IN, IA, K,
ME, MS, MT, NE, NH, NC, OR, SC, TN, UT, VT, VA, WA, WL, WY. Six states follow the 1969 version of the
MBCA: AK, DC, HI, NM, RI, SD. MA is currently considering enactment. Source: Professor Michael Dooley,
University of Virginia School of Law, Reporter to the MBCA.
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The Honorable John Vratil, Chairperson
Senate Committee on Judiciary
Statehouse, Room 255-E

Topeka, Kansas 66612

Dear Senator Vratil:

SUBJECT:  Fiscal Note for SB 29 by Senate Committee on Judiciary

In accordance with KSA 75-3715a, the following fiscal note conceming SB 29 is

respectfully submitted to your committee.

SB 29 would amend the Kansas Corporate Code to bring it into compliance with the

Delaware Code, as the Kansas Code was originally based on the Delaware law. The amendments
would affect the Secretary of State’s duties as follows:

1.

2.

Require the Office of Secretary of State to record corporate documents in an electronic
imaging system and return the original paper document to the customer.

Allow new filings, such as a certificate of termination or certificate of amendment, to a
transaction.

Allow the Secretary of State to set filing and copying fees, as well as other services fees with
caps as provided in the bill.

Allow a parent corporation to subtract the net worth of a subsidiary corporation prior to
calculating the franchise tax, which is paid to the Secretary of State and deposited in the State
General Fund.

The bill would also increase the penalty the district courts may charge in the event of

disobedience of a court order from $5,000 to $50,000. In addition, the bill would modify the
appraisal rights and the process for petitioning a court to make a shareholder value determination
for merged or consolidated corporations. Senate Jud101ary
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The Office of Secretary of State states that the bill could be implemented with existing
resources. The agency anticipates a decrease in storage needs, as the bill would allow the Office
to record corporate documents in electronic forms, which would result in less paperwork.
However, the administrative savings could not be determined, as it is not possible to estimate the
number of boxes of paperwork that would be eliminated.

The agency further states that the bill would give the Office the authority to raise filing
fees. Therefore it would likely increase the filing fees for the for-profit corporation and the not-
for-profit corporations from $75 to $150, and $20 to $50, respectively. Based on the number of
filings in 2001, the increase in state revenue would be approximately $334,800 annually: ($75
increase in for-profit filing fees x 4,184 filings) + ($30 increase in not-for-profit filing fees x 700
filings).

The agency indicates that the provision allowing a parent corporation to subtract the net
worth of a subsidiary corporation would decrease franchise taxes received and therefore reduce
State General Fund receipts. However, the agency is unable to calculate the decrease in state
revenues, as it does not track corporations by parent and subsidiary relationship. The Department
of Revenue is also unable to provide an estimate.

The Office of Judicial Administration states that it is not possible to determine the exact
fiscal effect that increasing contempt penalties would have on district courts. The Office of
Judicial Administration further states that the changes in appraisal rights and process would not
impose a fiscal burden on the courts. Any fiscal effect resulting from this bill would be in
addition to amounts included in The FY 2004 Governor’s Budget Report.

Sincerely,

@m A

Duane A. Goossen
Director of the Budget

cc: Christy Harvey, Secretary of State’s Office
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SENATE BILL No. 36

By Committee on Judiciary

1-21
AN ACT concerning courts; relating to the judicial council; amending
K.5.A. 20-2201, 20-2202, 20-2203, 20-2204 and 20-2206 and K.S.A.

2002 Supp. 20-2207 and repealing the existing sections; also repealing

K.5.A. 20-2205.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 20-2201 is hereby amended to read as follows: 20-

2201. A judicial council is hereby established and created which shall be

composed of one justice of the supreme court, one judge of the court of |
appeals, two district judges of different judicial districts, four resident

lawyers, the chairperson of the judiciary committee of the house of rep-
resentatives, the chairperson of the corrections and juvenile Jjustice com-
mittee of the house of representatives and the chairperson of the judiciary

~committee of the senate. All members except the chairpersons of the
_ senate and house judiciary committees and the house corrections and

Jjuvenile justice committee shall be appointed by the chief justice of the
supreme court for a term of four years and until a successor shall have

been appointed and qualified. \

The terms of the chairpersons of the senate and house judiciary com-
mittees and the house corrections and Juvenile justice committee, and all
other members, shall terminate upon such member ceasing to belong to :
the class from which such member was appointed. All vacancies except’
those of chairpersons of the senate and house judiciary committees and |

the house corrections and Juvenile justice committee shall be filled by |
appointment by the chief justice for the unexpired term. Upon vacancy, l
1

il

the places of the chairpersons of the senate and house judiciary commit-
tees and the house corrections and juvenile justice committee shall be
filled by their successors i ;

Sec. 2. K.S.A. 20-2202 is hereby amended to read as follows: 20-
2202. The judicial council shall select one of its the council’s members as
ebairman chairperson for such period as # the council may choose;and
The judicial council shall meet semiannually and more frequently, if nec-
essary, upon call of the ehairmean chairperson. ‘

Sec. 3. K.S.A. 20-2203 is hereby amended to read as follows: 20-
2203. Tt shall be the continuous duty of the judicial council to survey and

W
G
%
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Comment 2 9=
<
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It is the opinion of the Judicial Council that the chair of, @ I<

newly created House Corrections and Juvenile Justice Committee should
be a member of the Council. The Council often conducts studies and
recommends legislation in the criminal and juvenile areas. With the
addition of the new member, the Council will have four judges, four
lawyers and three legislators as members,

Comment

This change is technical.
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study the judicial department branch of the state—the-volurmeand-con-
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as-ray-be-deemed-by-theeouneil-to-be-beneficial and recommend im-
provements in the administration of justice. The judicial council shall re-
ceive and consider suggestions from judges, lawyers, public officials and
citizens concerning suggested improvements to the administration of jus-
tice. The judicial council may undertake studies in any area of law for the
purpose of improving the administration of justice and, may accept as-
signments from the legislature or the supreme court.

Sec. 4. K.S.A. 20-2204 is hereby amended to read as follows: 20-
2204, The council shall report on the work of the council—thefrets-as-
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tes—ray-be-distributedto-other persons-or-agenciesthat-demonstrate
reed-therefer and the council’s recommendations Sfor improvement in the
administration of criminal justice by providing such information on the
council's website and in any other manner the council deems appropriate.

Sec. 5. K.5.A. 20-2206 is hereby amended to read as follows: 20-
2206. All members of the council except judicial members shall receive
compensation and travel expenses and subsistence expenses or allowances
as provided in K.S.A. 75-3212, and amendments thereto. Reimbursement
for travel expenses and subsistence expenses or allowances of judicial
members shall be paid as provided in K.S.A. 75-3212, and amendments
thereto.

All bills and accounts of the council shall be approved by the ehatrman
chairperson and shall be audited and paid as other claims against the state,

Comment

The proposed amendment modernizes language relating to the
duties of the Judicial Council and is more descriptive of what the duties
of the Council have evolved to include.

Comment

During the time the Council published the Bulletin it was unique
in that it was the only publication that was sent to every lawyer. Once
court days were repealed and the statistics were gathered by the OJA,
two of its uses disappeared.

In the 1980's, the Legislature quit funding the Kansas Judicial
Council Bulletin which was the tool the Council used to meet the
reporting requirement. Since that time the Council has kept the
legislature informed and furnished information to those who were
interested or requested the information by other means.

Comment:

The changes are technical.
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authorized by law. Regularly appointed members of speeial advisory com-
mittees of the council who are not members of the council shall be paid
compensation and travel expenses and subsistence expenses or allowances
as provided in K.S.A. 75-3212, and amendments thereto.

Sec. 6. K.S.A. 2002 Supp. 20-2207 is hereby amended to read as
follows: 20-2207. (a) The judicial council may fix, charge and collect fees
for sale and distribution of legal publications in order to recover direct
and indirect costs incurred for preparation, publication and distribution
of legal publications. The judicial council may request and accept gifts,

grants and donations from any person, firm, association or corporation or |
from the federal government or any agency thereof for preparation, pub-

lication or distribution of legal publications.

(b) The publications fee fund of the judicial council which was estab-
lished in the state treasury pursuant to appropriation acts is hereby con-
tinued in existence and shall be administered by the judicial council. Rev-
enue from the following sources shall be deposited in the state treasury
and credited to such fund:

(1) All moneys received by or for the judicial council from fees col-
lected under this section; and ‘

(2) all moneys received as gifts, grants or donations for preparation,
publication or distribution of legal publications.

(c) Moneys deposited in the publications fee fund of the judicial
council shall be expended enly for operating expenditures related to prep-
aration, publication and distribution of legal publications of the judicial
council. .

(d) Al expenditures from the publications fee fund shall be made in
accordance with appropriation acts upon warrants of the director of ac-
counts and reports issued pursuant to vouchers approved by the chair- -
person of the judicial council or the chairperson’s designee. i

Sec. 7. K.5.A. 20-2201, 20-2202, 20-2203, 20-2204, 20-2205 and 20- |
2206 and K.S.A. 2002 Supp. 20-2207 are Lereby repealed.

Sec. 8. This act shall take effect and be in force from and after its
publication in the statute book.

Comment

In subsection (c) the word “only” is stricken to allow publication fee
fund monies to be used for other than publications. Since the passage
of this statute, the legislature has passed yearly provisos which allow the
statute to not apply. This amendment removes the necessity for those
PIOVISOS,
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REPEAL_

20-2205. Collection of information on the operation of state court system; duties of court clerks,

sheriffs and police officers.
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History: L. 1927, ch. 187, § 5: L. 1976, ch. 146, § 8; Jan. 10, 1977.

Comment

This section should be repealed because the transition from the Judicial Council to the OJA
gathering court statistics has been completed for more than 20 years.




