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Date

MINUTES OF THE SENATE JUDICIARY COMMITTEE.

The meeting was called to order by Chairman John Vratil at 9:30 a.m. on February 11, 2003, in Room
123-S of the Capitol.

All members were present.

Committee staff present: Mike Heim, Kansas Legislative Research Department
Lisa Montgomery, Office of the Revisor of Statutes
Dee Woodson, Committee Secretary

Conferees appearing before the committee:
Kyle Smith, Kansas Bureau of Investigation
Candice Shively, SRS
Kathy Porter, Office of Judicial Administration
Senator Steve Morris
Terry Mass, Hugoton
Gary Baker, County Commissioner, Stevens County
Edward G. Collister, Attorney, Lawrence

Others attending: see attached list

Final Action on:
Confirmation of Roger Werholtz as Secretary of Corrections

Chairman Vratil called for discussion and final action on the confirmation of Roger Werholtz as Secretary
of Corrections. There being no questions or points of discussion, Senator Goodwin moved to recommend
the confirmation of Secretary Werholtz. The motion was seconded by Senator Donovan, and the motion
carried.

SB 64 - Clarification of Kansas Offender Registration Act

Chairman Vratil opened the hearing on SB 64. Conferee Smith testified in support of SB 64, and said that
the proposed bill updates the Kansas Offender Registration Act with three amendments. He explained the
first amendment as striking the term “resident” as it no longer accurately describes all persons who
register. He said the second amendment relates to section 2 and hopefully clarifies the penalty section,
which should help the offenders as well as the courts. The third amendment is reflected in laguage
repeated in sections 3,4, and 5 to make sure new registrants are specifically informed of the change last
year requiring students at institutions of higher education, who have such convictions, to register.
(Attachment 1)

There being no other conferees or questions from the Committee, the Chair closed the hearing on SB 64.

SB 71 - Kansas payment center; removal of sunset provision

Chairman Vratil opened the hearing on SB 71. Conferee Shively testified in support of this requested bill
by SRS. She said the bill amends the basic statute governing the Kansas Payment Center (KPC) by
deleting subsection (h), the sunset provision. She stated that currently the statute was scheduled to sunset
on July 1, 2003. Ms. Shively gave some background information on the Kansas Payment Center’s
formation and operation. She also shared some issues SRS foresees if the measure is not enacted and the
statute is allowed to sunset July 1. She concluded her testimony by noting that enactment of this bill
created no new fiscal impact upon SRS. (Attachment 2)

Conferee Porter testified in support of SB 71, and stated that the collection and disbursement of support-
related payments has been effectively turned over to the KPC. She urged the Committee to pass this bill
out. (Attachment 3)

General questions and discussion followed regarding whether the Oversight Commission should still be in
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place since the KPC is running effectively and there is no need to have meetings, complaint calls are no
longer being received with any frequency by legislators on the operations of the KPC, but was requested
that legislators receive a copy of the SRS report that goes to the federal government on this issue.

The Chair closed the hearing on SB 71.

SB 91 - Law enforcement training center, qualifications and officer training requirements
Chairman Vratil opened the hearing on SB 91. Senator Morris testified in support of this proposed bill

which he had sponsored. He gave some background information on Terry Maas who lives in his
hometown, and was a Canadian citizen working in law enforcement. He explained that Mr. Maas wants to
apply for admission to the Kansas Law Enforcement Training Academy, but has to be a U.S. citizen in
order to be accepted for training. Senator Morris stated that this bill changes the statute to allow Mr. Maas
to attend the Academy. (Attachment 4)

Conferee Maas testified in support of SB 91, and asked the Committee for assistance in gaining
admittance to the Kansas Law Enforcement Training Academy in Hutchinson in order to become a
certified law enforcement officer. Mr. Maas related his past education and experience in the law
enforcement field, and his desire to become a U.S. citizen living and working in Stevens County.
(Attachment 5)

Committee questions and discussion concerned the requirements for U.S. citizenship, and the process that
Mr. Maas and his wife have had to go through in order to become legal citizens.

Conferee Baker appeared before the Committee to testify in support of SB 91. He shared with the
Committee the various community and civic activities Mr. Maas has volunteered for in Stevens County.
He stated that Mr. Maas was eminently qualified for special consideration needed for his enrollment to the
Law Enforcement Training Academy. (Attachment 6)

Conferee Smith testified in opposition on behalf of the Kansas Law Enforcement Training Commission.
He stated that the Commission feels that making exceptions in admissions standard for particular
individuals is bad public policy, and once an exception is made it would be hard to control. He explained
the Commission believed it was reasonable to maintain the standard that persons should first demonstrate
a sufficient commitment and dedication to become citizens of the state and nation they will serve.
(Attachment 7)

Brief discussion regarded how this bill could be revised to allow the Legislature to handle such requests
on a case by case basis. Suggestion was made that possibly the revision could contain a sunset clause
regarding the process of obtaining U.S. citizenship.

The Chair closed the hearing on SB 91.
SB 54 - Creating the crime of negligent homicide - Further Information

The Chairman directed the Committee’s attention to SB 54, regarding creating the crime of negligent
homicide for further information and discussion.

William E. Westerbeke, Professor of Law, Kansas University School of Law, submitted written comments
of his review of SB 54 per Vice Chairman Pugh’s request. Mr. Westerbeke urged the Committee to
exercise great caution and listed three specific concerns as well as his recommendations if the Legislature
should decide to create the crime of criminal negligence. (Attachment 8)

Edward G. Collister, Lawrence Attorney, and Chairman of the Kansas Bar Association’s Legislative
Committee spoke briefly to the Committee and explained his opposition to SB 54. He said that the lines
between civil liability and criminal penalties should not be blurred and that person’s should not be held
liable criminally for negligent conduct.
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Vice Chairman Pugh furnished some written information to the Committee which he had requested from
Allan Hazlett who had appeared before the Committee during the hearing on SB 56. (Attachment 9)

The meeting was adjourned at 10:33 a.m. The next scheduled meeting is February 12, 2003.
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Kansas Bureau of Investigation

Larry Welch Phill Kline
Director Attorney General

Testimony in Support of SB 64
Before the Senate Judiciary Commitlee
Kyle G. Smith
Dircctor of Public and Governmental Affairs
Kansas Burcau of Investigation
I'ebruary 10, 2003

Chairman Vratil and Members of the Committee,

Lappear in support of SB 64, which updates the Kansas Offender Registration
Act. The Offender Registration Act requires persons convicted of certain felonics,
primarily violent sex oflenses and murder, to register with their local sheriff. The
information is maintained by the KBI in a database that is available to both investigators
and the public.

SB 63 makes basically three amendments to the act;

I'irst, the term “resident” is struck as no longer accuralely describing all persons
who register. Last year the Act was amended to require some nonresidents, such as
students; to register where they attend school, even if they are Iegally residents of another
state. The changes in scction 1 at page 1, line 42 and at page 4, line 10-11 merely
clarifics the definitions,

Scecond, section (wo hopefully clarifies the penalty section, which should help the
offenders as well as the courts. The act currently makes violating the provisions of the act
a level 10 nonperson felony. While that language scems clear cnough, soiic courts have
had difficulty with it and been unsure whether the duty to update information, is also a
violation. It makes little sense to require and enforce registration but then to allow the
registration to become meaningless.

Third, repeated language in sections 3, 4 and 5 makes surc new registrants arc
specilically informed of the change last year requiring students at institutions ol higher
education, who have such convictions, to register. While ignorance of the law is not an
excuse, we should do everything we can to alert those affected by the law.

1°d be happy to stand for questions.
Senate Judiciary
A-11-05
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Kansas Department of

Social and Rehabilitation Services

Janet Schalansky, Secretary

Senate Judiciary
February 11, 2003
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Kansas Department of Social and Rehabilitation Services
Janet Schalansky, Secretary

Senate Judiciary
February 11, 2003

Senate Bill 71: Repealing the Kansas Payment Center sunset provision

Mr. Chairman and members of the committee, | appear before you today to speak
in support of Senate Bill 71.

This bill amends the basic statute governing the Kansas Payment Center by deleting
subsection (h), the sunset provision. Currently, the statute is scheduled to sunset
on July 1, 2003.

Background.
The Kansas Payment Center, or KPC as it is commonly called, began operation in

October 2000. The KPC receives, posts, and disburses child support and
maintenance payments for nearly all support orders in Kansas. The KPC also
maintains payment histories and provides related services to the Kansas courts, to
SRS, and to parents in cases handled at the KPC.

Each month, the Kansas Payment Center processes more than 155,000 individual
payments, worth a total of $27 million. In the course of serving over 618,000
parents and children since operations began 28 months ago, the KPC has processed
over three-quarters of a billion dollars in support payments.

Title IV-D of the social security act requires the State to operate a centralized unit
for collection and disbursement of certain support payments, including income
withholding performed by employers. The KPC satisfies this federal requirement
and related operational mandates, such as timely disbursement of payments and
maintenance of records. SRS, in collaboration with the Office of Judicial
Administration, contracted with Tier Technologies, Inc. to operate the KPC on
behalf of the State of Kansas.

The 2001 Legislature enacted a sunset provision to insure the KPC would be re-
examined by the Legislature following a reasonable period of adjustment to the new
procedures for payment processing. An Oversight Commission was also created at
that time, to monitor the progress of the KPC. The Oversight Commission has
expressed approval of the improvements achieved at the KPC during the past two
years, particularly in the areas of customer services and customer satisfaction.

Since that time our experience with the KPC has been marked by significant
improvements, particularly as automated solutions have been brought into

SB 71: Repealing the Kansas Payment Center sunset provision
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Kansas Department of Social and Rehabilitation Services « Janet Schalansky, Secretary

production and people have become more familiar with the KPC and its operations.
We continue to monitor the KPC closely, to hold the KPC contractor accountable
for their errors and to anticipate and prepare for new challenges. Our goal is
continual improvement, with error prevention a top priority.

As many of you are aware, the Kansas Payment Center has made it possible to
offer parents, the legal community, and public offices a number of valuable services
that were not feasible when payments were processed in each county separately.
A number of those services are described in the attachment. One of the
unexpected benefits of the KPC has been that people traveling or stationed outside
the United States may still keep track of their Kansas child support case by
reviewing the payment history via the Internet. Care has been taken to make sure
the viewable information includes only what has traditionally been in the public
record and that more personal information remains private.

Issue.

If this measure is not enacted and the statute is allowed to sunset July 1%, it is
difficult to imagine the resulting chaos for SRS, for the judicial branch, and most
importantly, for families. The following are some of the issues we foresee:

° Ending the KPC July 1°" places Kansas in the position of being found
out of compliance with Title IV-D state plan requirements and facing
the loss of significant federal funding.

J Two years of development and planning were required before
implementation of the KPC. It would be difficult for the judicial branch
and SRS to do the level of planning necessary for the courts to resume
responsibility for payment processing by July 1°.

e An abrupt, unplanned change in payment procedures would keep
district court trustees, CSE staff, and CSE enforcement contractors
from completing child support enforcement activities while they deal
with organizational issues. This would seriously reduce support
collections across the State, and full recovery would be slow in
coming.

In closing, | would note that enactment of this bill creates no new fiscal impact
upon SRS. Funding for the KPC contract, including federal financial participation
(66% of eligible costs), is included in the SRS budget submitted for FY2004,

Since the 2001 Legislative Session, the Kansas Payment Center has proven its
value to the citizens of Kansas. | encourage you to support Senate Bill 71.

SB 71: Repealing the Kansas Payment Center sunset provision
Integrated Service Delivery « February 11, 2003 Page 2 of 3
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Kansas Department of Social and Rehabilitation Services + Janet Schalansky, Secretary

Special Services of the Kansas Payment Center

The Kansas Payment Center offers parents, the legal community, title searchers, and
public offices a number of valuable services.

e The KPC Website at www.kspaycenter.com provides general information about
the Kansas Payment Center, including toll free numbers for use by parents and
employers. The KPC Website also allows people to review case payment
history. Information is limited to items that have traditionally been public
records.

e Toll free telephone access to pre-recorded information about the KPC and case
specific information through use of a personal identification number is available
24/7. During regular business hours (8 a.m. to 5 p.m. Monday— Friday, except
State holidays), parents may call and connect with a customer service
representative. The toll free number for parents and general inquiries is
1:877-572-5722.

e Custodial parents who receive payments from the KPC have the option to
authorize direct deposits into a bank account, eliminating postal delays and the
risk of lost or stolen KPC checks.

e The KPC provides employers a single location where they may send support
withheld from wages pursuant to a Kansas support order. Before creation of
the KPC, large employers often had to mail checks to several Kansas counties.

e Employers in the US and Canada have 24-hour, toll free telephone access to
pre-recorded information that is specifically geared to employers’ needs. During
regular business hours, an employer may also connect with the KPC customer
service unit for personal assistance. The toll free employer number is
1-877-729-6367.

e Employers have the option to transmit support payments to the KPC using EFT
(electronic funds transfer). Not only does this improve speed and accuracy at
the KPC, it reduces the repetitious tasks and mailing costs for the employer.

Attachment

SB 71: Repealing the Kansas Payment Center sunset provision
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State of Kansas

Office of Judicial Administration
Kansas Judicial Center
301 SW 10%
Topeka, Kansas 66612-1507 (785) 296-22656

February 11, 2003

Testimony Regarding SB 71
Senate Judiciary Committee

Kathy Porter o
Office of Judicial Administration

I'am here to testify in support of Senate Bill No. 71, which would amend K.S.A. 2002
Supp. 23-4,118, the statute that authorizes the Kansas Payment Center (KPC), only by removing
subsection (h) which provides, “The provisions of this section shall expire on July 1, 2003.”

The Office of Judicial Administration (OJA) worked closely with the Kansas Department
of Social and Rehabilitation Services (SRS) in the development and the September 2000
implementation of the KPC. Prior to implementation of the KPC, support-related payments were
made to the local office of the clerk of the district court or the local court trustee. Cooperation
between Tier Technologies (the vendor operating the KPC), SRS, and OJA was necessary to
make the transition from the local systems to the centralized system as successful as possible.
OJA staff worked with SRS and Tier to establish procedures to streamline the flow of data
between the courts of KPC, and to address other issues as they arose.

Although the transition period did contain many challenges, it appears operations at the
KPC are running smoothly. During the first several weeks and months of KPC operations, other
OJA staff and I fielded numerous calls from Kansas citizens experiencing difficulty or delay in
receiving support payments. However, within the last year, I can only recall two or three
instances where such contacts were made with our office. In those cases, we contacted KPC
staff and these problems were quickly remedied.

The collection and disbursement of support-related payments has been effectively turned
over to the KPC. The structures and operations in the local courts which previously performed
this function are no longer in place. There is simply no way to go back to the previous methods
of collection and disbursement. Therefore, and because the KPC’s operations appear effective, I
urge the passage of Senate Bill No. 71.

KP:mr
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STATE OF KANSAS

SENATE CHAMBER

Testimony for

Senate Judiciary Committee

Tuesday, February 11, 2003

By

Senator Steve Morris

Re: SB 91

COMMITTEE ASSIGNMENT.

CHAIRMAN:
VICE-CHAIRMAN:

MEMBER:

CO-CHAIR:

VICE-CHAIRMAN:

WAYS AND MEANS
LEGISLATIVE BUDGET
STATE BUILDING CONSTRUCTION

AGRICULTURE

PENSIONS, INVESTMENTS AND
BENEFITS

ORGANIZATION, CALENDAR AND
RULES

COUNCIL OF STATE GOVERNMENTS
AGRICULTURE TASK FORCE

NATIONAL CONFERENCE OF STATE
LEGISLATURES
AGRICULTURAL AND RURAL
DEVELOPMENT

Senator Vratil and members of the Senate Judiciary Committee, thank you for the

opportunity to speak to you about an outstanding young man who resides in my home town of

Hugoton. Terry Maas is a Canadian citizen who has chosen to make Hugoton, Kansas his home.

Terry and his wife have made an excellent addition to our community.

Terry started visiting with me a couple of years ago about his efforts to attend the Kansas

Law Enforcement Training Academy so he could continue to work in law enforcement. I

understood that you can only work a year before you are required to go to the Academy.

Terry and I concluded that the only way he could attend, before gaining his citizenship,

would be a change in the statute, and SB 91 accomplishes that.

I respectfully request your favorable consideration of SB 91.

Senate Judiciary
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Senate Bill No. 91 testimony by Terrance Richard Maas

| come here today to ask for your help in gaining admittance to the Kansas
Law Training Center in Hutchinson, and becoming a certified law enforcement
officer.

| meet all of the requirements to become a certified law enforcement
officer as outlined in the statute, K.S.A. 74-5605, with the exception of being a
United States Citizen. | currently hold a United States Permanent Residency card
and | am awaiting United States Citizenship, whigh | will be eligible for in
approximately 2 ¥z years. | have the opportunity to accept employment with the
Stevens County Sheriff's Department as a Deputy Sheriff; however, under the
current statute, and its requirement for citizenship, it prevents me from fulfilling
my goal to become a certified officer. | have served under Sheriff Russ DeWitt
for five years as a Corrections Officer in charge of the day to day operations of
the jail. In July of 2002, | was appointed by the Hugoton City Council, with a
recommendation by Chief of Police Fred Hagman, to Hugoton's new Reserve
Officer Program.

As a City Reserve Officer, we are not paid a salary and serve as
volunteers. We are not required to attend the KLETC, and under this statute, this
allows me to hold this position. At this time, | would like to serve the citizens of
Stevens County in a much larger capacity as a full time law enforcement officer.

With my five years experience with the Stevens County Sheriff's
Department and my time as a reserve officer | gained considerable knowledge of

law enforcement techniques. Being a Corrections Officer in Stevens County, |

Senate Judiciary
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have had the opportunity to study the criminal elements that law enforcement
officers deal with on a regular basis. Additionally, working with the citizens of
Stevens County in several capacities, | have gained the respect and trust of my
peers and the citizens | serve. This is apparent by the numerous letters, phone
calls, and e-mails to Senator Morris’ office from the residence of Stevens County.
For these reasons, | feel | am a viable candidate for the Kansas Law
Enforcement Training Center.

| can’t express enough the importance of this bill to the advancement of
my career in law enforcement. | thank you for yoﬁr time and consideration in this
matter.

Respectfully,

Terrance Richard Maas



Testimony in Support of Terrance Richard Maas

My name is Gary Baker. | am a resident of Stevens County and a current County
Commissioner. | am self employed as a Water Right Consultant and also work
special assignments, or provide technical assistance for the Kansas Water
Office.

Today, | would like to offer testimony in support of Terry Maas. | first met Mr.
Maas during a county commissioner meeting two years ago. He came to us
seeking assistance in support of the fireworks display during the July 4"
celebration that year. He returned the following year for the same thing. He has
since volunteered to serve on the Hospital Board on two separate occasions. He
was recently selected to the Leadership Stevens County class for 2003. He is
presently a fire department volunteer.

He has special interests in law enforcement and is qualified and certified in many
aspects in police work. However, before he can work in this environment it is
necessary that he be allowed to certified by the Kansas Law Enforcement
Training Center. We believe this man is eminently qualified for special
consideration needed for his enrollment. He is currently awaiting citizenship
status from Stevens County from the Federal government, however, in Stevens
county, we consider him and his wife good citizens. Thank you.

Gary L. Baker
PO Box 247
Hugoton, KS 67951

6520-544-8064

Senate Judiciary
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Kansas Law Enforcement Training
Commission

Testimony in Opposition to SB 91

Before the Senate Judiciary Committee
Kyle G. Smith
On behalf of
Kansas Law Enforcement Training Commission
February 11, 2003

Chairman Vratil and Members of the Committee,

[ appear today on behalf of the Kansas Law Enforcement Training Commission, to
express opposition regarding SB 91.

While we appreciate the difficulty in attracting quality applicants in some areas of the
state and the valuable contribution resident aliens make to Kansas, there are concerns
with changing the standards for being a law enforcement officer. I do not know whom
the person that this bill is apparently crafted to impact, and I don’t doubt the Sheriff feels
they would be a good deputy. The Kansas Law Enforcement Training Commission, is
the entity charged with enforcing standards for law enforcement officers. The
Commission, which includes sheriffs and chiefs from of small, medium and large
jurisdictions, feels that making exceptions in standard for individuals is bad public policy.
Once an exception is created it is hard to control

Since September 11, 2001 all of American society has had to review much of what we
took for granted regarding our domestic security. Law enforcement in Kansas, as
elsewhere, has been very active in meeting the challenges we now face. Law
enforcement officers have access to alerts, information, databases, task forces, training
and operational information which would be of interest or assistance to our enemies. SB
91 and on the other side, HB 2041, would seem to run counter to our efforts to increase
security by allowing citizens of foreign countries to become law enforcement officers in
Kansas. We realize the vast majority of such persons are not such a risk but we must also
realize that some are.

To be a law enforcement officer is to hold a position of great public trust. You are
literally entrusted to with the power of life and death. You are sworn to defend the
constitution and laws of the Untied States and the state of Kansas. We believe it is
reasonable to maintain the standard that such persons first demonstrate a sufficient
commitment and dedication to become citizens of the state and nation they will serve.

Thank you for your attention, I would be happy to try and answer your questions.

Senate Judiciary
K~//~03
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The University of Kansas

Schoal of Law

February 10, 2003

The Honorable Edward W. Pugh
Senator, 1 District

Room 128-S Capitol Building
Topeka. KS 66612

RE: Senate Bill No. 54
Dear Senator Pugh:

Dean Stephen McAllister passed on to me your inquiry concerning Scnate Bill No. 54.
This bill would criminalize as a felony certain aggravated negligent conduct.

At the outset, I have great sympathy for the Crane family. Twenty years ago [ was
coaching a little league baseball team, and one of the children was killed in virtually identical
circumstances — a loaded hunting rifle was left in an unlocked closet and discharged while three
children played with it. The child who was killed was the twelve-year-old son of one of my
colleagues on the law faculty, and [ fully appreciate the devastation that such an event has on a
family. It was an experience that I hope and pray never to repeat, and 1 certainly understand what
the Crane family must be feeling.

Nevertheless, T would urge the Judiciary Committee to exercise great caution in this matter.
‘I have three specific concemns.

First, as a general rule, Kansas and the other states impose criminal penalties only for
intentional and reckless conduct, not for negligence. The only exception is vehicular homicide,
K.S.A.21-3405, and it constitutes only a misdemeanor, not a felony. Indeed, it is my understanding
that at the time of the comprehensive revision of the Criminal Code in 1993 the vehicular homicide
provision was adopted after heated debate only because highway fatalities are so commonplace and
because other states had also adopted such a limited and narrowly-focused provision. However, my
field is tort law, not criminal law, and I have no knowledge of any specific problems that prosecutors
may have experienced with the vehicular homicide statute in Kansas or elsewhere.

Second, Scnate Bill No. 54 appears to adopt a “gross negligence” standard in an attempt to
avoid criminalizing all negligent conduct. Unfortunately, there is no concept of “gross negligencc”
in tort law, although the phrase occasionally finds its way into legislation [see, e.g, K.S.A. 75-
6104(0) (“gross and wanton negligence” in the recreational use immunity)]. Moreover, attempts to

Green Hall + 1535 W. 15th Street » Lawrence, KS 66045-7577 » (785) 864-455¢ Scnate Judiciary
2=11-0>
Attachment _H—)




FEF

03 (MON) 12:49

define and apply “gross™ negligence as distinguished from “ordinary” negligence on the one hand
and from “willful, wanton or reckless” conduct on the other hand have proven unsuccessful, A
century ago Kansas and Illinois both attempted to mitigate the harshness of the contributory
negligence defense by judicially subdividing negligence into “slight negligence,” “ordinary
negligence™ and “gross negligence.” The 1nability of courts to define clearly and apply cousistently
those concepts led to an endless stream of appeals and eventually to judicial abandonment of those
subcategories of negligence. I suspect that the introduction of a “gross negligence” standard for
criminal law purposes would resurrect the same difficulties, compounded by the legal obligation to
have a higher standard of proof and greater clarity about offenses in criminal law. The end result
would be a substantial increase in case loads and thus burden on our appellate courts,

Third, Senate Bill No. 54 proposes that criminal negligence constitute a felony. In my
opinion, “felony” is a serious matter that should require greater culpability. The loss of the right to
vote and other civil disabilities should not result from neglipent conduct,

I should also note that civil liability for negligence is a remedy, although not a criminal
remedy. Kansas courts have been quite strict in finding liability against owners of weapons who do
not store and secure them in a responsible manner. See, e. g, Wood v. Groh, 269 Kan. 420, 7 P.3d
1163 (2000); Long v. Turk 265 Kan. 855, 962 P.2d 1093 (1998),

If the Legislature should decide to recognize criminal negligence, I would recommend that
the Legislature (1) enact the narrowest possible provision, such as one limited to the failure to store.
secure or use a firearm in a responsible manner, (2) follow the language of the vehicular homicide
statute as closely as possible, and (3) to limit any violation to a misdemeanor. However, I fear that
once the door has been opened, the pressure will mount to keep adding other specific acts of
negligence to the Criminal Code.

I apologize for the rushed nature of this letter, but I understand that there is a hearing on the
bill scheduled for tomorrow. If you or other members of the Judiciary Committee have any
additional questions, please do not hesitate to write or call me.

Yours truly,

S (L

William E. Westerbeke
Professor of Law

KU SCHOOL OF LAW TEL: 7858645034 P. 003
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February 10, 2003

Sen. Edward W. Pugh
Capitol Building
Topeka, KS 66612

Inre: S.B. 56
Dear Senator Pugh:

Thank you for taking an interest in this legislation. As | promised, | am enclosing a
copy of the Minnesota putative father registry statutes and the Minnesota Supreme Court
decision concerning it. | spoke with one of members of the drafting committee in Minnesota.
He told me that they patterned their statutes after those in Indiana and lllinois. He is quite
confident that the Minnesota statutes, if there is to be a registry, are as sound as possible. I'm
inclined to trust his intellectual analyses since when he was in law school, he found himself
with enough spare time to also get a Master's Degree in History.

| think that you understand that |, and most other adoption practitioners, don't believe
the registries are a valuable tool and give a false sense of security. | took the liberty of having
Jill Bremyer-Archer send you information she has acquired from throughout the country.

After the hearing, it occurred to me that the statistic that there are 31 states with
putative father registries is indeed misleading. Kansas is included in that number as a result
of the statutes here that provide for the registry, but are not the type of registry this legislation
creates. Many of the other states are also in that category.

For two reasons the outreach by SRS would be an abundant waste of money. There
has been a tremendous amount of money spent educating the public as to how to prevent
pregnancies. Obviously, it hasn’t worked with the people we would want to target.
Additionally, no matter how much education there is, the men we want to receive the message
are much more likely to listen to their friends than they are SRS.

As | told you, the person most knowledgeable about the history you requested and

Senate Judiciary
o? g / ""03
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putative father registries in general would be:

Joan H. Hollinger

440 Boynton Avenue

Berkeley, CA 94707

Phone: (510) 525-4202

Fax: (510) 643-2673

Email: Jhollinger@adoptionattorneys.org

She is always most accommodating and | am confident she would be willing to talk with you.
Even though she is a law professor, she is also an honorary member of the American
Academy of Adoption Attorneys. She always attends our conferences and has at least a
sense of the practical aspects of adoption. With a little persuading, she would probably be
willing to analyze Senate Bill 56. You may feel free to tell her that | suggested you call.

If you need any further information or | can be of assistance, please do not hesitate to

contact me. :_;17 >
A
S / truly yours iy .
, ! . i Nt /JLJJ |,
(""" AlanA Haz!g{cé 4

P

P
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the court may enter reasonable orders for the protection of the child if the court

! getermines that the best interests of the child require such an order.

subd. 3. Service, guardian only. Where a child is adjudicated a dependent
or neglected child and a court of competent jurisdiction has appointed a

rrnanent guardian, or where a juvenile court has appointed a guardian after
terminating parental rights, no notice of hearing need be given o the parents.

' amended by Laws 1997, c. 218, § 8; Laws 1998, c. 382, art. 2, § 3, eff. April 21, 1998;

Laws 1999, ¢, 139, art. 4, § 2; Laws 2001, 1st Sp., c. 9, art. 15, § 32,

Historical and Statutory Notes
Laws 1097, ¢ 218, & 14 provides, in part, that  sentatives on Friday, June 29, 200}, and subse-

§ 8, amending subd. 1 of this section, is effec-  quently published as Laws 2001, Pirst Special

Tive for births occwring on o after January 1, Session chapter J, is reenacted. [ts provisions
1998. are effective on the dates originally provided in
Laws 2002, ¢. 579, art 1, § 113, provides: the bill"
#2001 First Special Session Senate File No. 4,
as passed by the senare and the house of repre-

259,51, Repealed by Laws 1997, ¢ 218, § 13

Historical and Statumry Motes

Laws 1997,¢. 218, § 14 pron‘dc::. in part, that
%13, repealing this section, is affective for
births cccwring on or after January 1, [998.

25 3,52. Putative fathers’ adoption registry

. Subdivision 1. Establishment of registry; purpose; fees, (a) The commis-
sioner of health shall establish a fathers’ adoption registry for the purpose of
erermining the identity and location of a putative father interested in 2 minor
“¢hild who iy, or is expected to be, the subject of an adoption proceeding, in
order 1o provide notice of the adoption proceeding to the putative father who is
1ot otherwise entitled to notice under section 239.49, subdivision 1, paragraph
3) or (b), clauses (1) to (7). The commissioner of health may establish
informational material and public service angouncements nécessary (o imple-
ment this section. Any limitation on a putatve father's right to assert an
terest in the child as provided in this section applies omly in adoption
ywoceedings and only to those putative fathers not entitled to notice and
onsent under sections 259.24 and 259.49, subdivision |, paragraph (&} or (b),
lzuses (1) to (7). The commissioner of bealth has no independent obligation to
gather or update the information to be maintained on the registry. Tt is the
egistrant’s responsibility to update his personal information on the registry.

(b) The fathers’ adoption registry must contain the following information:
(1) with respect to the putative father, the:

() name, including any other names by which the putative father may be
wn and that he may provide to the registry;

(i) address at which he may be served with notice of a petition under this
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(iii) social security number, if known:
{iv) date of birth; and

(v) if applicable, a certified copy of an order by a court of another state or E
territory of the United States adjudicating the putative father to be the fathar of
this child:

(2) with respect to the mother of the ¢hild:

(i) name, including all other names known to the putative father by which
the mother may be known;

(ii) if known to the putative father, her last address: ‘
(iii) social security number, if known; and 4
(iv) date of birth;

(3) if known to the putative father, the name, gender, place of birth, and dats
of birth or anticipated date of birth of the child:

(4) the dare that the commissioner of health received the putative father's
regisiration, which is the date the registration is postmarked or the date it was :
delivered by means other than mail to the address on the registration form;
and

(5) other information the commissioner of health determines by rule to be
necessary far the orderly administration of the registry.

(c) The commissioner of health shall notify the morner of the child whenever
a putarive father has registered with the father's adoption registry under this
section. Notice shall be sent to the name and address submitted by the putative
tather under paragraph (b), clause (2). If no current address for the mother is
submitted by the putative father under paragraph (b), clause (2), the commis-
sioner of health shall not notify the mother, The commissioner of health has no
independent obligation to locate the mother. The natice shall be mailed within
14 days of the date that the commissioner received the putative father's
adoption registration unless a search has been requested under subdivision 2.
There shall be no charge to the birth mother for this norice.

{d) The commissioner of health shall set reasonable fees for the use of the
regisiry; however, a putative father shall notr be charged a fee for registering.
Revenues generated by the fee must be deposited in the state government
special revenue fund and appropriated to the commissioner of health to
administer the fathers’ adoption registry.

Subd, 2. Requirement to search registry before adoption petition can be 4
granted; proof of search. No petition for adoption may he graned unless the 4
agency supervising the adoptive placement, the birth mother of the child, or, in
the case of a stepparent or relative adoption, the caunty agency responsible for
the report required under section 259.53, subdivision 1, requests that the ¥
commissioner of health search the registry to determine whether a putative i
father is registered in relation to a child who is or may be the subject of an
adoption petition. The search required by this subdivision must be conducted
no sooner than 31 days following the birth of the child. A search of the registry
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may be proven by the production of a certified copy of the registration form or
by & certified statement of the commissioner of health that after a search no
registration of a putative father in relation to a child whe is or may be the
subject of an adoption petition could be lacated. Certification that the fathers’
adoption registry has been searched must be filed with the court prior 10 entry
of any final order of adoption. Im addition to the search required by this
subdivision, the agency supervising the adoptive placement, the birth mother of
the child, or, in the case of a stepparent or relative adoption, the county agency
responsible for the report under section 259.53, subdivision 1, may request that
the commissioner of health search the registry at any time.

Subd. 3, Search of registry for child support enforcement purposes. A
public authority responsible for child support enforcement that is attempting 1o
establish a child support obligation may request that the comrmissioner of
health search the registry to determine whether a putative father 1 registered
in relation to a child who is or may be the subject of a child support obligation.
A search of the registry may be praven by the production of a certified copy of
the regisiration form or by a certified statement of the commissioner of health
that after a search, no regisiration of a putative father in relation w the child
could be locared. No fee may be charged to the public authority for use of the
Tegistiry.

Subd. 4. Classification of registry data. Data in the fathers’ adopdon
registry, including all dara provided in requesting the search of the regisiry, are
private data on individuals, as defined in section 13.02, subdivision 2, and are
nonpublic data with respect to data not on individuals, as defined In section
13.02, subdivision 9. Data in the registry may be released to:

(1} a persan who is required to search the registry under subdivision 2, if the
data relate to the child who is or may be the subject of the adoption petition;

(2) the mother of the child listed an the putative father’s regisiration form
who the commissioner of health is required to netify under subdivision 1,
paragraph (¢}

(3) = public authority as provided in subdivision 3; or

(4) an attorney who has signed an affidavit from the commissioner of health
anesting that the armtorney represents the birth mother or the prospective
adoptive parents.

A person who receives data under this subdivision may use the data only for
purposes authorized under this section or other law.

Subd. 5. Criminal penalty for registering false information. A person who
knowingly or intenticnally registers false information under this section is
guilty of & misdemeanor.

Subd. 6. Who may register. Any putative father may register with the
fathers’ adoption registy. However, any limitation on a putative father's right
to assert an interest in the child as provided in this secton applizs only in
adoprion proceedings and only to those putative fathers not entitled to natice
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and consent under sections 259.24 and 259.49, subdivision ], paragraph (a) or
(b), clauses (1) 1o (7).

Subd. 7. When and how to register, A putative father may register with the
department of health before the birth of the child Aur must register no later
than 30 days after the hirth of the child, Regisirations must be in writing and
signed by the putative farher. A registration is timely if the date the regista-
tion is postmarked or the date it was delivered by means other than mail to the
address specified on the registration form is not later than 30 days afier the
birth of the child.

Subd. 8. Failure 1o register, Except for a putative father who is enntled -0
notice and conszsnt under sections 259.24 and 259.49, subdivision 1, paragraph
(a) or (b), clauses (1) 10 (7), a purative father who fails to timely register with
the fathers’ adoption registry under subdivision 7-

(1) Is barred thereafter from bringing or maintaiping an action to assert any
interest in the child during the pending adoption proceeding concerning the
child:

(2) is considered to have waived and surrendered any rigat to netice of any
heering in any judicial proceeding for adoption of the child, and consent of that
person to the adoption of the child is not required; and

{3) is corsidered to have abandoned the child.

Failure to register under subdivision 7 is prima facie evidence of sufficient
grounds o support termination of the putative father's purental righis under
section 260C.301, subdivision |,

A putative father who has not timely registered undes subdivision 7 is
considered to have timely registered if he proves by clear and convincing
evidence that:

(D) It was not possible for him 1 register within the period of time specified
in subdivision 7;

(if) his failure 1o register was through no fault of his owr; and
(iii) he registered within ten days after it became possible for him 1o file.

A lack of knowledge of the pregnancy or birth is not an acceprable reason for
failure to register.

Subd. 9. Notice and service for those on fathers’ adoption registry who are
not otherwise entitled o notice. Any time alter conception, an interested
party, including persons intending to adopt a child, a child welfare agency with
whom the mother has placed or has given wrinen natice of her intention 1w
place a child for adoption, the mether of a child, or any artorney representing
an interested party, may serve by certified mail a notice ta registered putative
father, an intent t6 claim parental rights form, a denial of paternity form, and a
consent to adaption form pursuant to subdivision 11. These documents may be
served on 2 putatve father in the same manner as a summans is served in other
civil procesdings, or, in lieu of personal service. service may be made as
follows:
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(a) The interested party or that party’s attorney shall mail to the putative
father, at the address provided to the registry, the copy of the notice to
registered putative father, the intent to claim parental rights form, the denial of
paternity form, and the consent to adoption form by certified mail, return
receipt requested, and shall provide notice of the jurisdiction in which the
adoption petition will be filed. The receipt for certfied mail must state the
name and address of the addressee and the date of mailing and must be
atrached to the original notice.

(b) The return receipt, when filed with the court, must be attached to the
original notice to registered putative father, the intent to claim parental rights
form, the denial of paternity form, and the consent to adoption form and
constitutes proof of service.

{c) The cowrt administrator shall note the fact of service in a permanent
record,

Subd. 10. Response to notice to registered putative father; limitation of
rights for failure 1o respond and upon filing of denial of paternity. Within 30
days of receipt of the notice to registered putative father, the intent to claim
parental rights form, the denial of paternity form, and the consent o adoption
form, the putative father must file a completed intent to claim parental rights
form with the court adminisirator in the county in which the adoption petition
will be filed as provided by the petitioner, stating that he intends to initiate a
paternity action within 30 days of receipt of the notice to registered putative
father in order to preserve the right to maintain an interest in the child and
receive notice during the pending adoption proceeding. Failure to initiate a
paternity action within 30 days of receipt of the notice to registered putative
father does not act as a bar to receiving notice under section 259.49, If good
cause is shown, the putative father must be allowed more time to initiate the
paternity action. A putative father who files a completed denial of paternity
forsn and consent to adoption form or who fails to timely file an intent o claim
parental rights form with the court:

(1) is barred from later bringing or maintaining an action to assert any
interest in the child during the pending adoption proceeding concerning the
chald;

(2) is considered to have waived and surrendered a right to notice of a
hearing in any judicial proceeding for adoption of the child, and consent of that
person to the adoption of the child is not required; and

(3) is considered to have abandoned the child.
Failure to register is prima facie evidence of sufficient grounds to support
termination of the putative father's parental rights.

Subd. 11. Forms., The office of the state court administrator shall develop
the following forms:

(1) neotice to registered putative father;

{(2) intent to claim parental rights:

(3} denial of paternity;
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(4) consent 10 adoption; and
(5) notice to registered putative fatker of the county in which the adoption

- petition will be filed.

Subd. 12, Right to counsel at public expense. Upon proof of indigency, a

- putative father who has registered with the fathers’ adoption registry, has
' received a notiee to registered putative father, and has timely filed an intent to
- ¢laim paternal rights form with the court administrator, must have counsel
. appointed st public expense.

Bubd. 13, Applicability of Indian Child Welfare Act. In an action involving

- an American Indian child, sections 260.751 ta 260.835, and the Indian Child

Welfare Act, United States Code, title 25, sections 1901 1o 1923, control to the
extent that the provisions of this section are inconsistent with those laws. The
public acts, records, and judicial procesdings of any Indian tribe that provide
an acknowledgment of paternity or that sstablish paternity pursuanr to tribal

“law or custom shall be given full faith and credit as provided in United States
- Code, rtle 23, section 1911(d). Nothing in this section defeats the right of an

Indian father who has acknowledged or established his paternity pursuant 10
tribal law or custom tc commence a paternity proceeding, except that no father
may file & paternity proceeding after the entry of a final decree of adoption.

Subd. 14. Fees for fathers’ adoption registry. The district court administra-
tor in every judicial district shall, in addition to any other filing fees, assess a
$75 adoption filing fee surcharge on sach adoption petition filed in the distriet
cowrt for the purpose of implementng and maintaining the Fathers’ adoption
regiswy. The court administrator shall forward fees collected under this

‘subdivision to the commissioner of finance for deposit into the state govern-

ment special revenue fund to be appropriated to the commissioner of health to

‘administer the fathers’ adoption registry established under this section.

Subd. 15. International adoptions. This section does not apply 1o interna-
tional adoptions.

Laws 1997, c. 218, § 9. Amended by Laws 1998, c. 354, 85 1 10 7, eff. April 4, 1998;
Laws 1998, ¢, 332, art. 2, §§ 4 to 14, off. April 21, 1998: Laws 1989, ¢, 123, 66 1 to &
Laws 1999, ¢, 139, art. 4, § 2.

Hletorical and Statutory Notes
Laws 897, c. 215, § 14 provides, in part, that  effective for births occurring on or after January

-sibd. 14 of § 5, adding this section, is effectve 1, 1098,
July 1, 1997, and subds. 1 to 13 of § 9 are

259,53, Petition; investigations; reports

Subdivision 1. Notice to commissioner; referral for postplacement assess-
ment. (a) Upon the filing of a petition for adoption of a child the court

administrator shall immediately transmit a copy of the petition to the comrais-
-sloner of human services.

(b) The court shall immediately refer the petition to the agency specified
below for completion of a postplacement assessment and report as required by

subdivigion 2,
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Supreme Court of Minnesota.

Dale "I.R." HEIDBREDER, Petitioner, Appellant,
v.
Kathleen Jean CARTON, afk/a Katie Carton, 2/l/a
Kate Carton, Respondent,
MIP et al, Respondents,

Neo. €0-01-759,
Juns 13, 2002,

Putative father cummenced action 1o derermine
parernity of child hom out of wedlock, Child%
prospective adaprive parents inlérvened and moved 10
dismiss pawmity action. The Distrniet Court, Stearns
Counry, Richard T. Jessen, ], granted summary
Jjudgment to prespective adoptive parenis, and putative
father eppetled. The Court of Appeals, Toussaint, C.J.,
636 N.W2d 835, affirmed. and putatve Tfather
appealed. The Supreme Court, Russell A. Anderson, [,
heid that: (1) putative father was bared from
maintaining parity action; (2) allegedly fraudulent
collusion to concesl mother’s location did nor relieve
putariva father of his obligation to register with fathers’
adoption regisury; (3) mathers concealment of her
localion did not excuse putative fathers failure w
register; (4) mother’s starement to childs putatdve
father that she would, "never ever” choose adoption did
not ameunt © fraud as matter of law; (5) mother had

ao fiduciary duty to disclose her location (0 putative |

father, (6) as matter of first impression, putative
fathers substanial  complinnce  with  registration
requirement was inskfficient to preserve hus right to
assert interest in child; (7) putanive father lacked
constitetionally protected interest in his relationship
with child; and (3) adoption statures adequately
prowected putaive fathers due process right 1o
opportunity to form relatienstip with child,

Affirmned,

Page I, dissented and filed an opinton in which Paul
H. Ancerson and Gilbert, JI., joined.

Paul H. Anderson, J., dissented with opinion,
West Headnotes

[1] Judgment &= [85(6)
228k125(6)

Summary judgment i appropriaie when the evidence,

02/10/03 11:35;

Page 4

viewed in the light most favorable to the nonmoving
party, shows that there {s no genuine issue of muterial
fact and the moving party is enuitled to judgment as a
matter of law.

[2] Appeal and Error €863
30k863

On appesl from summary judamen:, the reviewing
court determines whether there are any material issues
of fact in disputs and whether the lower cowts erred in
their application of the law.

[3] Children Qut-Qf-Wedlock =34
T6Hk34

Putative father was barred from maictaining paternity
action after commencement of proceedings for child’s
adoption, where he was not entitled to nctice of
adopton by reason of being named on child’s birth
certificate as child’s father, failed to timely register
with staza fathers' adoption registry, and did ner fail
within any category of persons excused from failure w
timely register. M.S.A. §§ 259.49, subd. 1(b), 239.52,
subd. 8.

(4] Adoption €=7.2(3)
17k7.2(3)

Allegedly fraudulent collusion between child's birth
mother and placement agency, object of which was ©
conceal mother's location from child's putative father,
did not relieve putative father of his obligation o
register with state fathers' adoption registry or
commencs paternity action in order 1o be entitled to
notice of child’'s placement for adoption, where
registration starute contained no exception for fraud
and putative father was not prevenied from
comumiencing paternity action in any one of tae states in
which he believed motier might be residing at time of
child's birth, which action would alsc have preserved
his might to notice. M.S.A. §§ 250.49, subd. I(b),
25952, subd. 8.

[5] Adeption €=57.2(3)
17k7.2(3)

Birth mother's concesiment of her location from
putative father unil after running of stnuitory pericd
for filing with state fathers' adoption registry did not
BXCUSE putative father's failure 10 register as "not
possible,” or relieve putalive father of fault in
connection with his failure to registar, for purpeses of

Copr. © West 2003 No Claim to Orig, U.S. Govt Works

JetFax #234;Page 2
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(Cite as: 635 N.W.2d 353)

deermining putative -fathers entizlement to notice of
childy adoption purguant o state adoption starutes,
wherz mothers conduct did not amount to fraud or
fravdulent nondisclosure as mater of law, end where
putative facher’s abiliry w register did not depend upon
his receipt of informauon or assistance from mother,
M.5.A, §239.52, subd. &(i-iii).

(6] Adoption €=7.2(3)
17R7.2(3)

Concealment by a birth mother of faces related 1o the
pregnancy or birth, such as her location durng
pregnancy or at the {ime of birth, does not excuse a
putetive fasher's faiture to timely repister with the state
fathers” adoption registty even if he otherwise meets
the statutory requirements for excusal, M.S.A. §
259.92, subd. 8(1-111).

[7] Fraud €=9
1845

(7] Fraud €= 16
18416

Fraudulent misrepresentation may be made by an
affirmative swaemera that is iself false or by
concealing or not disclosing certain facts that render
facts disclosed misleading.

(8] adoption &=7.2(3)
177 2(3) '

Mother's statements to child's putative father during
her pregnancy, to effict that she would "never ever”
choase adoption and would not move to Minnesota
with her mather. did not amount to fraud on putative
father as matter of law, abesni any evidence that
mother was aware of starements' falsicy ar time she
made them; stetements concerned furuwre facts rather
than past or presemt Tacts, mother moved to Minnesota
on the "spur of the moment" and decided to put child
up for adoption only after deing so, and statemencs
were not intended o prevent putative father fram
exercising his rights or to induce him not to protect
himeelf in event she placed child up for adoption.
MS.A. §350.52,

(9] Fraud =16
184k16

Nondisclosure does not give riss © a fraud claim

unless thera iz a 1q5;|1 or =cluiuxbh= abljsm:ic:n 179

communicate facts o a particular person and that
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02/10/03 11:38;

Page S

person is entitled to the information.

[10) Fraud €=17
184%17

Dury to disclose facts, as an element of a claim of
fraud, may exist when a fiduciary relationsnip exists
between the parties or when disclosure would be
necessary (o clarify information already disclosed.

[11] Adoption €=7.2(3)
17k7.2(3)

Unmamried birth mother had no fiduciary daty to
disclose her location to child's putarive father, befora
or after child's birth, whether or ot she was aware that
he wanted to know her location and o establish
relatonship with child, and her conduct in concealing
her location from purative father unei! statutory period
for registering with state fathers' adoption registry had
run did not amoumt to fraudulent mondisclosure
relieving putative father of his obligation to register in
order to preserve his right to notice of child's adoption,
especially where puwtative father could asserr his
tnterest in child without any assistance or information
from child's mother, M.S.A. § 259.52, subd. 3.

(12] Adoption €=72(3)
17k7.2(3)

Putalive  fathers  substantial complisnce  with
requirement that he registee with state fathers' adoption
regatry within 30 days of child's birth in order to
preserve Ris right tv notice of petition for child's
adoption was insufficient (o preserve his right to assert
interest in child; fact thar statute contained exception
for putative fathers able to establish by clear and
convincing evidence that filing within starutery period
was not possible indicated that legislature did mnot
tntend a substantial compliance exception, and creating
such exception would undermine permanence and
stability of adoptive placements. M.S.A. § 239.49
subd. 1.

[13} Adoption @=7.2(3)
1767.2(3)

Adopticn registries are intended m balance the putative
father's interescs with those of the child, the birth
mother, and adoptive parents; adoption registries serve
the interests of the child and adoptive parents by

establishing a clear cut-off date after which there is
liule risk that 4 pueative futher who has failed Lo timely

register and who is not otherwise entitled ro notice can
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disrupt the adoptive placermment. M.S.A. § 259.52,
subd. 1.

{14] Adoprion E=7.2(3)
17%7.2(3)

Thirty-day deadline for putative farher's regisration
with state fathers’ adopticn registry in order to preserve
his right to nouce of petition for child's adoption was
not siaunz of limitations susceptible of being tolled by
mother's allegedly fraudulent concealmert of her
location; siaie establishing registration deadline did net
provide any remedy to putative father, but rather
terminated putative father's substantive rights ta child
upon filing of adopuon petiton fer failure 10 umely
register. M.S.A. § 259.52, 5ubds. 7, 8.

{13) Limitation of Actions &= 163
2415165

Generally, a statute of limitatons affects a party's
remedy, Dot his nght.

[16] Adoption €=7.2(3)
17k7.2(3)

Assuming that 30-day deadline for putative father's
registration with sate fathers’ sdoption registry in
qrder to preserve his right o notice of petition for
child's adoption was statutz of limitations, such statute
was not tolled by mother's concealment of her location
from pwarve father, where mother had no duty to
inform putative father of her location or otherwise
assist him in protecting his rights. M.S.A. § 259.52,
subds, 7, B.

[17] Estoppel @==83
156k35

[17] Estoppet &= 116
156116

Party seeking © invoke the doctrine of equitable or
premissary estoppel has the burden of proving: (1) that
promises or inducsments were made; (2) that he
reasonably relied upon the promises; and {3) that he
will be harmed if estoppe! is not applied.

[18] Estoppel €35
156485

Doctrine of prormissory sstoppel did not bar mother of
child born our of wedlock from seeking dismissal of

putative father's paternity action, degpite her promise

02/10/03 11:37; JetFax #234;Page 4/20
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to putative father before childs birth that she would
"never ever" put his child up for adopdon, where
putative father's continued reliance on such promise
after mocher ended her relationship with him, moved
out of state, and refused to reveal her locaton was
unreasonable.

(19] Equity @=65(2)
150K65(2)

Doctrine of "unclean hands” hed no application
situation in which mother of child born out of wedlock
sought dismissal of putative father's action to establish
patemnity, where even if mother acted inequitably in
conceallng her location from putative father until after
stattory period for father's regisration with state
fathers' adoption regiszry had run, mother was not
seeking equitable relief, and mother's conduct was only
tangential to prospective adoptive parents' enttlement
10 equitable relief.

[20] Equity €=65(1)
150k63¢1)

Doctrine of "unclean hands" bars & party who acted
inequitably from obtaining equitable relief; it does not
bar a party with "unclean hands” from opposing 2
request for squitable relief by the other side.

[21] Appeal and Error €=893(1)
30k893(1)

Constitudonaliry of & statute is question of law that i3
reviewed de novo on appeal.

[22] Constitutiona] Law &= 43(1)
o2k48(1)

[22] Constitutional Law &=48(3)
92k48(3)

Statutes are presumed o be constitutional, and the
party challenging the constitutionaliry of a statute must
mett the very heavy burden of demonstrating beyond a
reasonahle doubt that the statute is unconstitutionsl,

[23] Constitutional Law €=254.1
92k254 .1

[23} Constitutional Law €227 1)
92k277(1)

Person may not allege a procedural due process

violation unless the person has & protected property or
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liberty interest at stake. U.S.C.A. Const. Amend. L4,

[24] Constitutional Law €=274(3)
92K274(5)

Mere existence of a biological connection between a
child and a putative father does not confer due process
protection on the putative father’s parental mterests; a
putative fathers intersst in knowing his child is entitled
to due process protection only when the father
demonstratas a full gommitment o the responsibilities
of parenthood by coming forward to participate in the
rearing of his child. [1.8.C.A. Const.Amand. £4.

25] Children Qut-Of-Wedlock &=202
T6HL20.2

125] Constitutional Law €274(5)
92k274(5)

Putarive father lacked constitutionally proiscted due
pracess interest in his relauonship with child born out
of wedlock, where he had no custadial, personal or
financial relationship with child and did not take any
action indicating his commitment o responsibilities of
parenthood, U.5.C.A. Const.Amand. 14,

(26] Children Out-Of-Wedlock €=220.2
T6Hk20.2

[26] Constitutional Law E2274(3)
92K274(5)

Putative father’ sctions before and after child’s birth
did not demonstrate commitment Lo 4ssuming parental
responsibilities sufficient o warrant extending due
process protection o his interest in child, where
putative father 10ld mother that he would not support
adoption, lived with mother for a few weaks,
maintained contact with mother through e-mail after
she broke off their relationship, consulted attorney
coucerning his rights to child, and tried to Jocate
mother around her dus date; putaiive father’s actions
were equally consistent with inteni to avoid assurming
responsibility of praviding for childs emotional and
financial needs. U.S5.C.A. Const. Amend. 14,

[27] Adoption E=2
1712

[27] Constitational Law @=274(5)
92K274(5)

State adoption statutes adequately protected putative

02/10/03 11:38; JetFax #234 ;Page
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fathers due process right 1o opporumity to form
relationsitip with child, despite putative father’s claim
that he did not know child’s mother was in Minnesota,
did not know that Minnesota law required him to
register, and was not requited to do anything under
laws of his home state to preserve his right 1o notice of
termination of parental rights and pending adoption of
child; statutory scheme was unlikely 1o omit most
responsitle fathers and did not place gualification for
notice beyond putative father's conmol, and registration
was not putative father’s sole available method for
establishing relationship entitled w dus process
protections. UL3.C.A, Const Amend, 14; M.SA 8§
259.49, 259.52, subd. 7.

(28] Chitdren Out-Of-Wedlock €30
76HK30

Putative father resident out of state may protect his
inter=st in a child born in Minnesota by commencing a
paternity action in his own state before the child s
more than 30 days old. M.S.A. §§ 259.49, subd
1{b)(6), 259.52.

[29] Adopton €==7.2(3)
17%7.2(3)

[29] Constitutional Law €&=224(2)
92k224(2)

Putative father and birth mother of child tom out of
weclock were not smilarly sitwated, for purposes of
equal protection analysis, with respect to their
relationship to c¢hild, and putative father was not
entitlad 10 same opportunity as birth mother to voice
opinian as to child's best interests or to block child's
adoption by withholding consent thersto; birth mother
had established custodial relationship with child under
sute law, while putative father did not have eswblished
relationship with child and did not avail himself of
opportunities provided tw him to establish such
relationship. U.S.C.A. Const. Amend. 14; M.S.A. §§
257.541, subd. 1, 259.49, 25952, sebd. 7.

[30] Adaption €=7.2(3)
17K7.2(3)

State can tremt ummarried parents differently with
respect to their rights in an adoption proceeding hased
on each parent's relationship to the child.

{31] Constimtional Law @=2224(2)
92K224(2)
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Equal protection does not prohibit the state from
meating a birth mother with an established custodial
relationship with the child more faverably than a
putative father who does =ot have an sstablished
relationship. U.S.C.A. Const. Amend. 14.

#3589 Syllabus by the Court

1. Birth mother's concealment of her location unil 31

days afer birth dops not excuse a putative father’s
failure 1o register with the Minnesomm Fathers'
Adoption Regiatry before child is more than 30 days
old as requirsd by Minn.Stat. § 359.52 (2000),

2. Birth morther's failure 0 disclose her location to
putative father does not constiture  fraudulent
concealment because birth mother does not awe a
fiduciary duty to provide such mformation to putative
father and thus purative father's claim that birth
mother’s frauduleal concealment of her location
axcuses fus {ailure to timely register with the
Minnesota Fathers' Adoption Registry fails as & macter
of law.

3. Purative father cannot mainlain patemity action
mvolving child who is the subject of a pending
adoption proceeding on theory he substantially
complied with the requirement in Mirm.Star. § 259.52
that he register with the Minnesota Fathers' Adoption
Registry no later than 3C days after birth of child.

4. The requirement in Minn3war. § 259.32 that
putative father not otherwise entitled w notice of an
adoption petition upder Minn.Swr. § 239.49 {2000)
must register with the Minnesoa Fathers' Adoption
Registry no later than 30 days after birth of child to
assert a claim to a child who is the subject of an
adoption petition i3 not a stutute of limitations that can
be tolled by fraudulent concealment.

3. Putative father ig nor entitled to equitable relief on
theory of promissory estoppel because any reliance on
birth mother's statement early in pregnancy that she
weuld not put child up far adoption was not reasonabie
in light of fact that *360 birth mother fled from
putative Tather and refused o disclose her location in
final months of pregnancy and alleged "unclean hands”
by birth mother did not bar prospective adoptive
paremis from opposing putative father’s request for
equitable relief

6. Minnesota Statutes §8 239.49 and 25%.52 do not
viglate dus process. or equal protection as applied to

putative father

02/10/03 11:38;
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GPINION
RUSSELL A, ANDERSON, Justice,

Appellant Dale "J.R." Heidbreder, an lowa resident,
registered with the Minnesota Fathers' Adoption
Regismy 31 days after his former girlfriend Kane
Carton gave birth 10 a girl, K.M.C. After registering,
Heidbreder commenced a paternity action in Searns
County District Court in an atempt to block the
perding adoption of K.M.C, in Minnesota,  The
prospeciive adoptive parents, respondents M.J.P. and
M.B.F., intervened and moved to dismiss the paternity
action under Minn. R. Civ. P. 12.03 or the grounds
that Heidbreder's suit was bamed under Mina,Stat, §
259.52, subd. 8 (2000), because He:dbreder was not
entitled to notice of the adoption petition under
Minn.Sear. § 259.49 (2000) and he failed to register
with the Fathers” Adoption Registry within 30 days of
K.M.C.'s birth. The district court weated the motion
a5 a motion for sumrmary judgment under Minn. R
Civ. P. 36. The district court granied respondents
surarnary judgment and the court of appeals affirmed.
We also affirm.

In November 1999, Carton, Heidbreder's girlfriend at
the time, informed bim that she was pregnant and due
in Aungust 2000. At the time, both lived in Fort
Madisen, Jowa., Carton was 18 years old and had
graduated from high schoal in the spring of 1999.
Hedbreder was a year older, According 10
Heidbreder, he and Carion hac one discussion about
adoption carly in Carton's pregnancy.  Carton

exprosicd avme intsrast in sxplaring adopuon but

Heidbreder told her he was "absolutely agrinst”
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adoprion and that he believed adoption was "not right.”
Heidbreder testified in his depostition thar Carton wld
him she would "never ever” put his child up for
adoption. While respondents dispute whether Carton
made an affirmative promise to Heidbreder not to put
the child up for sdoption, we view the facts in the light
most favorable o Heidbreder as the nonmoving party
at the summary judgment stage and assume, for
purposes of our decision, that Carton did in fact maks
such 2 promise 10 Heidbreder during their discussion
nf adoption.

In the gpring of 2000, Cartan moved out of her
mothers house and went to Carthage, Illinois, for
approximately 2 weeks. She then moved back to her
mother’s house. In June 2000, Carton and Heidbreder
rented an aparument tpgether in Fort Madison. Carton
paid the security depesit and the rent far the month of
*361 June. Heidbredér occasionally paid for meals for
Carton, but he never provided financial support to
Carton for pregnancy -celated expenses.

While Carton and Heidbreder were living together,
Carton learned that her mother was moving 1o
Minnesoia. Carton’s relationship with her mother was
smained because of the pregnancy and bacause Carton's
mother believed Heidbreder did not wreat Carton well.
Carton told Heidbrpder she would not move to
Minnesow with her mother. However, Heidbreder
knew Carton had other relatives living in Minnesota,

Carton and Heidbreder argued during the tme they
lived togather. [n mid- June, Carton decided to leave
Heidbreder. Carton lzstified in her deposition that she
left Heidbreder becepse they were not getting along.
Heidbreder testified thet he did not know why Carton
left bus that at the time she left, Canon was “scared and
confused.”

Carton moved to 8t. Cloud. Minzesota, and lived with
her grandparents for & few days. She then moved 10
New Beginnings. a home for pregnant tesnage gicls in
St Cloud.  Carton’s mothsr moved to Minnasots in
lare Tune or early Tuly.

While Curton mainrained contagt with Heidbreder
through e-mail, she did not tell him where she was and
she instructed her family and friends not to give
Heidbreder any information about her locatdon.
Although Heidbreder asked for information, Carton’s
family and friends refused to rell him where Carton
was, Heidbreder testificd in his depositdon that he
belicved Carton had returmned to Illinois and ha never
considered the possibility that Caron was in
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Minnesota because of Carfon’s poor relationship with
her mother.

According to Heidbreder, after Carton left he met with
an amorney in lowa w0 discuss visitation and ehild
suppore.  Heidbreder restified he did not discuss his
tights in the event Carton put the child up for adoprion
because he did ner belicve Carton would do thac
However, he also testified that the attorney told him
that his child could not be adopted in Iowa withour his
consent.  The atterney and Heidbreder comsidered
biring a privae detective to find Carton, but gever did
so, and other than talking o Curtons family and
frierds, Heidbredsr did not take any steps to locate
Carton. Nor did Heidbreder take any steps to
commence A paternity action, to register with the Towa
Declaration of Paternity Registry undar lowa Code §
144.12A (2001), or t learn whether the laws of
DMinois—-where Hesidbreder believed Cuarton was—
required him to do amything to preserve his parental
rights. [FN1] Heidbreder explained in his deposition
that he did not take any action after talking to the
attormey because he and the attorney “figured [Carton]
would * * ¥ send (Heidbreder] papers.”

FNI. Minnesota law regarding when putative futhers
&z eotitled to netice of a pending adoption and when
they are requited to register with the state’s adonrion
registry i3 almost identical ta the law of Wlinois See
730 I Comp. Stal. Ann, 507 (satice), S50/8
(eonsent), 50/12.1 (Illinois Pumative Father Registry)
(West 1999).  As in Minnesala, a putanve father not
entitied (o solice of 4n adoption petiticn has no right
0 make  claim to a child who is the subjest of a
pelition for adoption in Hiinois unless he registersd
with the [lincis Putatve Father Registry bafore the
¢child is morc than 30 days old. Ses id.

While living at New Beginnings, Carton decided 10
give her child up for adoption. Through the Children's
Home Society (CHS), Carton selected the couple she
wanted to adopt KM.C., respondeats M.JP. and
M.BP. Daring a meeting with 1 representativé ‘rom
CHS, Carton expressed concern that Heidbreder would
stop the adoption.  The representative explaincd *362
o Carton that under Minneyotz Jaw, she was not
required o name Heidbrader on the birth certificate
and that if he was not named oa the birth certificats,
Heidbreder could nat prevent the sdoption uniess he
registered with the Minnesota Fathars' Adoption
Registry no later than 30 days after the birth of the
child.

Certon gave hirth to a gisl, E.M.C.. on Avgust 12,
2000. Carton did not identify a father on K.M.C.'s

Copr. © West 2003 No Claim to Orig. U.8. Govt. Works

JetFax #234;Page 7/29



Sent by: WALLING & BERG

340 1154;

645 N.W.2d 353
(Cite as: 645 N.W 24 355, #342)

birh certificate and the space for identifying K.M.C.%s
father was left blank, K.M.C. [oft the hospital with
respondems on August L4, 2000, and respendents filed
a petiton to adopt K.M.C. in Washington County
Distrier Court.

On September 12, 2000, 31 days after K.M.C.s birth,
Heidbreder learned from a third party that Carion was
in Minnesota, had given birth 10 4 girl and had put her
up for adoption. Heidbreder contacted Carton by -
matl.  That night, Carton told Heidbreder over the
telephone that she had given birth and hed put the child
up for adoption.  She also old kim it was 100 laie for
him to stop the adoplion. The same day, Heidbreder
found a webgite with information on the Minnesota
Fathers' Adoption Registry and completed and mailed
the necessary forms! The forms were postmarked
September 12, 2000, 31 days after K.M.C.'s birth,

Heidbreder then commenced a paternity action in
Sieams County Dismict Court seeking a paternity
adjudication and custody of XM.C  Carton
counterclaimed for custody in the event Heidbreders
attempt o block the adoption of KM.C. was
successful, Pursuant 10 a stipulation between
Heidbreder, Carton, and respondents, the district court
allowed respondents to intervene. Action on
respondents’ adopticn petinon was stayed pending
resoluton of Heidbreders purermity acton.  K.M.C.
has remained in respendents' care throughout thess
proceadings,

Respondents moved to dismiss Heidbraders paternicy
action on the grounds that Minn Stat. § 259.52, subd.
8, barred Heidbreder from asserting parental rights to
KMC. because he failed tc register with the
Minnesota Fathers' Adoption Registry befors K.M.C,
was more than 30 days old and he was not otherwise
endtled 10 notice of an adopton petiion under
Minn.Stat. § 239.49, subd, 1(b) (2000). Heidbrader
argued that his failure 10 timely file should be excused
beczuse Carton engaged in fraud by failing to disclose
her location. He alsp challenged the constimationality
of Minn.Stat. §3259.49 and 239.52.

The distict court traated respondents' motion to
dismiss 25 a motioy for summary judgment under
Minn. R. Civ. P. 56 S¢e Mimn, R. Civ. B. 12.03
(allowing district court to reat motion to dismiss as
motion for summary. judgment if matters outside the
pleadings are presenied). The district court granwed
respondents summary judgment.

The district court held thar Heidbreder could not
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proceed with his paternity action because he was not
entitled to notice of en adoption proceeding under any
of the criteria listed in Minn.Stat. § 259.49, subd. 1(b),
and he failed w0 timely register with the Minnesota
Fathers' Adoprion Registry under Minn.Star. § 259 52.
It concluded that Heidbreder's failure to tmely regisier
was not excused under Minn.Stat. § 259.52, subd, 8§,
because Heidbreder had ret demonstrated by clear and
convincing evidence that it was "not possible” for him
o register before K.M.C. was more than 30 days old or
that his failure w timely register was "through no fault
of his own.” The ¢ourt conciuded that it wes possible
for Heidhreder 1o timely register in Minnesota because
he knew Carton was due in August 2000, knew she was
hiding from him, and knew that there were a limited
nurober of places where she could 363 be: in lowa
with her father, in Tllinois whers she lived in the spring
of 2000, or in Minnesots whera her moather and other
family lived.  The court concluded that because
Heidbreder did not take steps'to prowect his rights in
any of the states where Carton could have been, there
was not ¢lear and convincing evidence that it was "nor
possible” for Heidbreder 1o timely register or that his
failure to register was “through no fault of his own."

The court also found that Carten had not engaged in
any fraud that deprived Heidbreder of the apportunity
t timely register in Minnesota and that Caron had ne
duty 1o disclose her location to bum.  Pinally, the court
held that Minn.Stat. §§ 239.49 and 259.52 did not
violate dve process or equal protection s applied to
Heidbreder under the United States Supreme Court's
decision in Lakr v. Robertson, 463 U.S. 248, 103 5.CtL.
29835,77 L.Ed.2d 614 (1983).

Heidbreder eppealed and the court of appeals
affirmed. We granted review 1o address Heidbreder's
claitns that (1) his failure w0 comply with the
requirements of Mina.Star, §8§ 259.49 and 25952 is
excused due wm fraud by Carton; (2) he should be
permitied to pursus his paternity action becausz he
substantially complied with Minn Stat. § 259.52; (3)
the deadline for registration with the Minneyota
Fathers' Adopton Registry is a statute of limitatloas
that is tolled by Carton's fraudulent concealment of her
location; (4} equitable estoppel bars respondents and
Carton  from challenging the timeliness of his
registation; and (3) Minn.Stat. §§ 259.49 and 259.52
&s applied to Heidbreder violate due process and equal
protection.

I

[1)(2] Summary judgment is apprepriate when the
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evidence, viewed in the light most favorable to the
nonmoving party, shows that there is no genuine issue
of material fact and the moving party is eatitled 1o
judpment as a mawer of law. Funchess v, Cecil
Newman Corp, 632 N.W.2d 666, 672 (Min.2001).
On appeal from summery judgment, the court
determines whether there are any material issues of fact
in dispute and whether the lower courts erred in their
application of the law, I,

II.

Historicaily, most states, including Minnesota, did not
recognize a pulative father’s [FN2] parental rghts to a
child anc did not require that the putative father be
given notice of the filing of a petition for adoption or
that he consent t¢ an adoption.  Sae Minn.Stat. §
25924, subd. 1(a) (1971): Comment. The Emerging
Constitwional Frotecrion aof ihe Putative Father's
Pargnral Righis, 70 Mich. LRev, 1581, 1581.84
(1872) (reviewing state laws concerning treamment of
putativa father's parental rights).

FN2. A “purative father' (s 2 man wha may be the
cnild’s facher but who was not married ta the hirth
mother o1 or pefore the date of birth and has not
established  putermity in 2 court proceeding.
Minn.Stat. § 259.21, subd. 12 (2000).

In 1972, the United States Supreme Court recognized
that a putstive father with an estahiished relationship
with his children has a libeny ineeresc in the
"compantoaship, care, custody, and management of his
* = * children” and that this imerest warrants
protection absent & 'powerful countervailing interest.”
Seantev v, Minois, 403 11.5. 645, 651, 92 §.Cr. 1208,
31 LEd.2d 551 (1872).  The coust invelidated an
Nllinals statute that had the effect of presuming ail
putztive fathers unfit to parent and rejected Illinois'
assertion that becalse "most unmarried fathers *364
are ursuitable and peglectful parents,” it could deem
all putative fathers unfit. /d at 654, 92 8.Ct. 1208,
The court held that [llinois® interest in convenience did
not justity denying a putative father 2 hearing on his
fitness. Jd. av 636.37, 92 S.Cr. 1208,

Following  Swanley, the Minngsota Legislature
emended the adoprion laws to recognize the rights of a
pumtive father.  Actof Feb. 21, 1974, ch. 66, §§ 1-10,
1974 Minn. Laws 89, 89-94; see also In re Welfare of
Larson, 312 Minn. 210, 715 1. 3, 251 N.W.2d 325,
329 n. 3 (1577) (noting thar legislamure amended
adoption laws to protect putativa fatharh righrs in
response © Stialey), The legislature provided that the
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putative father was entitled to notice of an adoption
proceeding if he (1} was named as a parent on the hirth
certificate, (2) substantially supported the child, (3)
was married to the binth mother within 325 days before
the child's birth or within 10 days after birth. (2) was
openly living with tke child or the person designated as
the birth mother an the birth certificate, (5) had been
adjudicated the child's parent or (6) had filed an
affidavit swting his intention to retain parental rights
within 90 days of the child's birth or within 60 days of
placement with the prospective adoptive parens,
whichever was sooner, with the Department of Mealth's
Division of Vital Statistics (the "90/60-cay rule”
Mian.Star. §§ 25926, subd. !, 239.261, subd,
(1974). [FN3] The legislature also provided that the
puiive fathers consent to the adoption was required if
the putative father was entitled 10 notice. Minn.Stat, §
25824, subd. { (1974),

i
!

FN3. These two statutes wers later recodified a0
Minn.Stat. §§ 295.49 and 229.31 (1994). Act of May
10, 1994, ch. 631, § 31, 1594 Minn. Laws 1873, 1892,

While the 1974 amendments pratected a putative
father’s rights, they also had the adverse effect of
Jeopardizing the state’s interest in permenencs and
stability in sdoptions.  For example, the court of
oppeals held that a putative fathers substanrial
compliance with the filing requirzments enitled a
purarive father 1o notice of an adoption even though his
affidavit was untimely filed with the Division of Vital
Statistics. I re Welfare of AM.P., 507 NJW.2d 615,
621 (Minn.App.1993). While A.M.P. was the only
case in which the court of appeals found that a putative
father who failled to timely file an affidavit had
substantially complied with the requiremcnts for
notice, adoptive parants could never be certain that 3
putative father would not appear after the time for
filing an affidavit expired and successfully challeage
the validity of the adoption on the grounds he
substantially complicd with the 90/60-day rule.

In addition, the fact that 2 putative father failed 1o file
an affidavit did not bar a putative father from sceking
10 establish an intersst in the child by commencing a
paternicy action before the adoption was final. Inin re
Faernity of LAV, 547 NW24 374, 376-79
(Minn.1996), we held that becanse the legislature did
not specificaily provide that the failure w timely file an
affidavit burred 2 putative father from commencing an
acton to esteblish paternity, a putative father who
failed to timely file an affidavit could pursue his
parental *ights through a patarcury action.  Aa o result,
a putative father could thwart a pending adoption after
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the deadline for filing an affidavit of patermity expired
by commencing 2 paternity action. We recognized in
JAV. that our decision could lesd to “inordinate
delays and expense” in adoprion proceadings, but
conciuded it was for the legislature, not the cowt, to
address this issue. I4. at 379,

Follawing our decision in /A.V, the legislaturs
amended the adoptipn laws to limit #365 2 putative
father’s rights to & child thet is the subject of & pending
adoption petition.  Act of May 30, 1997, ch. 218, §%
7.9, 1997 Minn. Laws 2200, 2202-10.

The legislature continued to require that the putative
father's consent to the adoprion be obrained if the
petauve father is enutled to notice of the adeption.
Minn.Stat. § 259.24, subd. 1 (2000). [t alse continued
to require that notice of the adupticn be given t any
putative father who is named on the birth certificate,
has substantially supported the ¢hild, bas married the
birth mother, is openly living with the child or the
person designated ey the natural mother on the child's
birth certificate. or has been adjudicared a perent of the
child.  Minn.Smt. § 259.49. subd. L(b) (200Q).
However, the legislature Yimited 2 putative father's
right 1o thwart & pending adoption by commencing a
paternity action.  The legislsmre provided that a
putative father who commences a paemity action is
entded te notice, and thersfors may block the
adoption by withholding consent, if he commences his
paternity action “within 30 days after the child's birth
and the action is still pending” at the time the adoption
petition is filed. Minn St § 259.49, subd. L{b)6).
The sataie does not require that the putative father
commence his patemity action in Minnesotz.  The
legislature also eliminated the 90/60-day rule and
repiaced it with a provision that entitles a putative
father to notice if he regisiers with the newly creared
Minnesota ~ Fathers'  Adoption  Registry  under
Minn.8tat. § 259,32, Minn Stae. § 23949, subd.
1(b)(B).

Minnesata Stztutes § 25952 provides that any
putative father may regisier with the Minnesota
Fathers' Adoption Registry but requizes that ‘the
putative farer register 0o later than 30 days after the
birth of the child in order to rewin any interest in a
child who is the subject of 2 pending adoption petition,
Minn.Stat. § 23552, subds. 6, 7 (2000), [FN4) If a
putdlive father is not entitled to notice of a petition for
adoption under MinnStat. § 25949, subd. 1, and does
nat register with the Minnesata Fathers' Adeption
Registry before the child is mors than 30 days old, the
putative father:
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FN4. While this change gives a putarive farher Jes
time aftar the birth of the child to protect his parental
rights then the 90/60-day nuls, a putative father may
regisier upon knowledge of the possibility of
Codespticn, i.a. upen the ocourremce of sexual
intercourse.  Thus, the putative father has up to 10
manths (9 months of pregnancy plus 30 days) 1o
ragister,

(1) is barred thereafter from bringing or maintining
an action to assert any interest in the child during the
pending adoprion procesding concerning the child;
() is constdered to have waived and surrendered any
right to notice of any hearing in any judicjal
proceeding for adaption of the child, and consent of
that person o the adoption of the child i not
required; and -

(3) is considered to have abandored the child.
Minn.Stat, § 259.52, subd, 8,

The legislature limited the circumstances under which
& court can excuse a putative father's failure o timely
Tegister. A pulative father's failare 1o timely register i3
excused if he proves by clear and convincing svidencs
that:

(1) it was not possible for him to regisier within the

period of time specified in subdivision 7

(Li) his failure to register was through no fault of his

own; and

(iii) he registered within 10 days after it became

possible for im 1o file,

ld,

The legislature further limited a putative father's right
to be excused from the *366 regisiration requirement
by providing that “lack of knowledge of the Pregnancy
or birth is not an sccepiable reason for failure 1o
register." /d,

111,

[3] The issue in this cass is whether Hsidbreder's
paternity action must be dismissed due to his failure Lo
register with the Minnesota Fathers' Adoption Registry
before KMC. was more than 30 days ald.
Heidbreder is barrzd under Ming.Stat. § 259,32, subd.
&, from maintaining his paternity action unless (1) he
was entitled 0 notice of the adoption under Minn.Stat
§ 259.40, subd. 1, (2) he timely regiswered with the
Minnesou Fathers' Adoption Regisuy, or (3) his
failure to timaly register is excused under Minn. Stat. §
25932, subd. 8.

{4] Heidbreder admuts he does not mest any of the
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criteria for notice of the adoption under Minn, Stat. §
259.49, subd. 1(b). [FN5] He argues, hawever, that he
should be "desmed! entded to notice becauss he
would have been pamed on the birth certificate but for
“fraudulent collusion” by Carton ond CHS and because
be would have timely commenced a paternity action
had Carton revealed her location. This argument is
withou: merit.  There is no basis in the languape of
Mipn.Stat. § 239.49, subc. I(b), for expanding the
categories of puative fathers entitled to notice beyond
thase specifically listed. [FNG|

FNS3. The court of appeals held thar Hsidbreder was
ROt entitied 1o nguice undar Minn. Seat. § 259,49, subd,
1(b)4), which requires notice to a person who "is
openly living with the child or the person desipnated
on the birh cemificats as the nanwal morher of the
child or both," because this provisian requires notice
only 10 a putative Tather who lived or is living with the
child, birth mother, or both after the birth of the child,
Heidbreder v.  Carion, 636 N.W.2d 813, 837
(Minn. App.20013. On appezl to this cour,
Heicbreder has pbandoned his argument that he was
entizled to norice because he openly lived with Caron
for a few weeks during Carton's pregaancy.

FN6. We also nate that there is 1o evidence indicating
tnar CHS engagpd in sy frondulent conduct.  The
record indicates that CHS did nothing mare than tell
Carton she was ot legally reguined to identify o father
on the birth contificacs but that if the named a father
he would be entirled o notice of the adoption. CHS
merely informed Carton of the law in Minonesota and
allowed her o make her own decision abour whether
to czme Heidbrader an the binh certificals,

In additior, Carton's failure 10 disclose ber location
did not prevent Heidbreder from tmely comrnencing a
palernity astion pecsuse Heidbreder knew at the time
Carton left that she was pregoant, and he does not
assert that hie could not have filed a paterniry action in
Iowa oF in [llinois-- where he believed Caron was--to
proteel his inrests in KM.C. withow knowing
Caran's |ocation,

(5] Heidbrader concades that his registration, fled one

day late, was untimely. He argees that his failure 10
umely register should be sxcused because it was "not
possible” for him to timely register and that his failure
to timely register was "through no fault of his own"
under Minn.Stat, § 259.52, subd. 8(i)-(ii). He asserts
that it was "not possible” for him register in
Mirmesota because Carton soncetled her location and
he did not know she was in Minresota.

(6] The legislature specifically provided that lack of
knawledge of pragnancy or birth would not excuss a
putative facher's failure to umely register,  Minn.Stat.
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§ 25952, subd. B. It is apparent from this statutary
language that the legislamre intended not o excuse an
untimely regisiration based on concealtent of the fact
of pregnancy or birth by the birth mother sven if the
concsaiment made it "not possible” for the putative
father to timcly register and his failure to timely
register was *367 “through no fault of his own.” It
follows that concealment by the birth mother of facts
related to the pregnancy or birth, such as her location
during pregnancy or at the time of birth, would also not
exCuse 2 putative father's faiiure 10 tmely register even
if he otherwise met the requirements of Mina.Stat, §
258.52, subd. 8¢i)-(jif). Therefore, the fact that Carten
concenled her locaton from Heidbreder doss not
excuse his failure 10 tmely regisiar with the Minnesota
Fatbers' Adaption Registry.

Heidbreder characterizes Carton's concealment 4s
“fraud” and asserts that this excuses his failure to
timely register because Carton's "fraud" made it "not
possible” for him to tmely register and made his
fallure to register "no fault of his own" under
Minn.Stat § 259.52, subd, 3.

We need not resolve the question of whether fraud by
the birth mother excuses a putative father's failure to
timely register under Minn.Stat. § 259.52 because
Heidbreder cannot, as a matter of law, establish that
Carton engaged in fraud.

[7] To 2stabiisk: fraud, a plaintiff must demonstrate:
[That [the] defendant (1) made a epresentation (2)
that was false (3) having to do with a past or present
fact (4) thar is materfal (3) and susceptible of
knowiedge (6) that the representor knows © be false
or is asserted without knowing whether the fact is
true or false (7) with the intent to induce the other
person (o act (8) and the person in fact is induced to
act (9) in reliance on the representation {and] (10}
that the plamtiff suffered damages (11) attributable to
the misrapresentation.

M.H. v. Caritas Family Servs., 488 N.W.2d 282, 289
(Minn.1992). A misrepresentation may be made by an
affirmative  statement that is itself false or by
cancealing or not disclosing certain facts tnat render
facts disclosed misleading, Id.

{8] Carton's statements that she would "never cver”
choose adoption and would not move to Minnesata
with her mother fail to satisfy at least three elemants o7
fraud.  First, the statements concem future facts—
adoption and moving to Minnesota~-not PASL OT present
facts,  Second, there la no evidence that ar the Gme
Carton made these starsments she knew they were
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false. Heidbreder has presented no evidenca thar
Carton intended to put the child up for adoption or that
Carton intanded t© move to Minnesota when she told
him she would not do either of these things. Carton
testified that she meoved to Minnesota on the “spur of
the moment” and that she decided to put the child up
for edoption artter moving 1o Minnesota. The record
doas not support the conclusion that Carton knew her
statements were untrue ar the time she made them.
Finally, there is no evidence thar Carton made these
statzments intending © prevent Heidbreder from
exercising his rights as the putatve father or w induce
him not 1o protect himseif in the event she placed the
child up for adoptien. Thus, Haidbreder's zlaim that
Carton commined fraud fails as a marter of law.

[9{10] Heidbreder's claim that Carton engaged in
fraudulent nondisclosure also fails as a matter of law.
Nondiselosure does not give rise to 2 fraud claim
unless there is "a lepal or equitable obligetion™ o
communicate facts to 2 particular person and that
person 1s entitled to the information. L & A Airco, Inc.
v, Rapistan Corp.. 446 N.W 2d 372, 380 (Minn. 1989).
A duty to disclose facts may exist when a fiduciary
relatonship exists berween the parties or when
disclosure would be necessary o clarify information
already disclosed. [4.

[11] Heidbreder does not assert that Carton had a duty

to ciarify her prior *368 stacements that she would not
put the ¢hild up for adoption and would not move ©
Minpesota.  Rather, he asks the court to hold that
Carton, as the mother of his unborn child, owed him 2
Nduciary duty to disclose her location because her
nondisclosure prevented him from protecting  his
intersst iz K\M.C. 'as o putative father. At oral
argument, Heidbreder's attornay clarified when the
fiduciary duty an the bich mother w0 disclose her
location shauld attach, He stawed that the fiduciary duty
should not artach based sofely on the sccurmrence of
sexual intercourse and a cesulting pregnancy.  Rather,
he asked us o hold thar s fiduciary dury attaches at the
ime of birth and that upon giving birth, the birth
mother is required to disclose her locadion to a putative
tather whom she knows is attempting to locate her.

We decline 10 impose a fiduciary duty on an
wnmarried birth mother 1o disclose har location 1o the
putative father even if she knows he wants to know her
Incation or establish a relationship with his child. Ws
are oot pwars of any cowrt that has impaosed such a
fidueiary duty on an unmarried birth mother to the
putative fother.  There are mumerous situationz in
which an unmarried birth mother would be justified in
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keeping information from a putative father, including
situations where the woman has fled an abusive
relationship, where the pregnancy was the result of
nonconsensual intercourss, or where the putative father
poses a danger 1o the child.

Furthermore, there is no need o impoge such a duty
on the birth mother in the iaterest of protecting a
putative father’s inwerests because the legislature has
provided a means for the putative father to assert his
interest in his chnld independent of the birth mothe:
through registration with the Minnesora Fathers'
Adoption Regisuy. Because @ putative father is able
to protect Ris intersst :n his child without any
assistance o information from the birth mother, the
birth mother is not in 4 position superior ta the putative
father such that she should be required to provide him
with information regarding her location.

Because we decline to impose a fiduciary duty on a
birth mother to noti’y a putative father of her location
at the time of birth, Cartcn had no duty to disclose her
locurion to Heidbreder, and thus Heidhreders claim of
fraudulent nondisciosurs fails as a matter of law.

In the sbsence of evidence to support a finding of
frand or fraudulent nondigclasure, there is no reason to
address whether either would make it "not possible”
for a putative father to register or make the putative
father’s failure to register "no fault of his own" under
Minn.Stat. § 259.52, subd. &(i)-(ii).

Because the legislature has provided that lack of
knowledge of pregnancy or birth does ror excuse a
putative father's failure to timely register, il is clear that
the Jegislature intznded to foreclose the argument that
the birth mother's concealment of any information
relating to the pregnancy or birth, including her
location during pregnancy or at the time of birth.
excuses 3 putative father's failure (o register, regardless
of whether the concealment made it "not possible” for
the putative father to timely register and his failure to
timely register "no fault of his own." [FN7] *369
Therefore, Heidbreder's fallure 1o tmely register
cannot be excused uader Minn.Stat, § 259.52. subd. 8.
based on Caron's concealment of her location.
Because Carton did not sngage in fraud, thers is no
néed o address whether fraud by the birh mother
could excuse 2 putative father's failure to timely
register with the Minnesota Fathers' Adoption Regisuey,

FN7. The dissent asserts thar the "bald assermions®

contalned . tlux xtulernent have ne I3unis in law or
fact.  However, in interpreting a stanue, we must
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presime (hat the legislanwe did not intend an absurd
result  Minn.Stat. § 645.17(1) (2000). It would be
absurd to concjuds that & putative father who know of
the pregnancy. but did not know the birth mother's
location is enftled w greater protestion under the
stawie than 4 putative Father whe s ignorant of both
the pregmancy md che hirth mother's location.

.

Heidoreder argues that his regisraton with the
Minnesota Fathers' Adoption Registry should be
desmed umely because he substannally complisd with
the statuie.

In the 1330s, we slated in two cases thet deficiencies
in an adoption progesding would not bar approval of
an adoption If the party pefitioning for adoption
substantially camplied with the statutory requirements.
See In re Peridon of Jordes, 248 Minn. 433, 439, 80
N.W.2d 642, 646 (1957); In re Adoprion of Anderson,
233 Minn 192, 197, 50 N.W.2d 278, 283 (1951).
Relying cn these decisions, the courr of appeals
recognized a substantial compliance exception w the
former 90/60-day rule.  See AMLP., 507 NW.2d at
621. We have never addressed whether a putative
father is entitled to notice if he substantially complied
with the stamory requirements for registration with the
Minnesots Fathers' Adoprion Registry.,

[12] We decline to carve out a substantial compliance
exception ta the starutory requirement that a putative
father mot otherwise eatitled to notice of petition for
acoption under Minn.Sta § 259.49, subd. 1, must
register with the Minnesota Fathers' Adoption Registry
no laier than 30 days after the birth of the child in
order (0 4ssert an imerest in & child who is the subject
of a petition for adoption. The legislature created the
Minnesota Fathers' Adoption Regisiry after the court of
appeals' decision in AMPF. but did not include 2
substanial compliance exception.  The legislature's
decision Lo excuse a putative father's failure to timely
register only if he can establish by “clear aad
convincing eviderca" that it was "not possible” for him
to have timely registered and thet his failure to register
was “through no fault of his own," indicatss that the
legislaturs did not ‘want untimely registration to be
excused based on-the putative father's subswantial
campliznze with the registration deadline.

{13] We agree with: Heidbreder thar the purpose of the
Mirnnesotz Fathers' Adoption Registry is to provide a
mechanism for idendfying putative fathers and giving
them notice of adoption proceedings,  See MinmStat,
§ 259.32, subd. 1. However, adoption registries are

02/10/03 11:44; JetFax #234;Page 13/29

Page 15

alsa Imended 10 balance the purative father's interests
with those of the child, the birth mocher, and adoptive
parents, See In re Petition of K.J.R, 293 Ul App.3d
49, 227 DlDec. 190, 687 N.E.24 113, 117 (1997},
Acoption registrics serve the interests of the child and
adoptive parents by establishing a clear cur-off date
after which there is lirde risk that a purative father who
has failed to tmely register and who is not otherwise
entitled to notice can disrupt the aaoptive placemnent.
[FN8] While recognizing a substantial compliance
exception *370 wauld benefit putative fathers who fail
to timely register, such an exception would also
weaken the permanence and suabiliry adoption
tegistries give adopted children,

FN8. o addition o serving the interests of a child who
is adopted, the Miatesoly Fathers' Adoption Registry
alsa serves the inlerests of a child who s reised by her
birnth mother because it allows 2 public acthority
responaible for enforcing child support to have the
registry searched (o determine whether "a putative
father is registerad in relation o [the] child who 13 or
may be the subject of a child support obligation.”
Minn.Stat, § 258.52, subd. 3 (2600},

In enaucting Minn.Seat. § 25952, the legislature has
decided that a purstive father must act promyptly to
assert his interest in a child. We recognize that
Heidbreder's regiswation was oaly one day late.
However, under the statute, Heidbreder's regiswration
car.not be wreated any differendy than a registration that
is one week, cne monch, one year, or one decacde lam.
The stats canmot give a pumtive father an mfinice
amount of time to claim 2n interest in the child. At
some point, the putative father's interest in knowing
and raising his child gives way (o the child's interest in
having a permanen: and stable home.  While the
deadline here may seem unjustly short to the putative
father who misses the deadline, the period is justified
by the need for early permanient and stable placernent.
No matter how much time the Iegislarure provides for
regisTation. the possibility that a putative father will
miss the deadline by one day can never be =liminated.
We will not undermine the legislature's datermination
that & putative father not otherwise entitied 0 notice of
an adoption proceeding under Mina.Stat. § 259.49,
subd. I, must register within 30 days of the child's birth
to pratect his interests by rccognizing a substantial
compliance exception for a putative father who misses
the statutory dead!ine but claims his registration shouid
noretheless be recognized because he acred promptly
wpan learning of the need to register.

To conclude that [the putative father] acted promgtly

once fie became aware of the child i to

fundamenally misconstrue whose timstable s

Copr. @ West 2003 No Claim to Orig. U.3. Govt. Works



Sent by: WALLING & BERG

645 N.W.2d 353 ;
{Ciie as: 645 N.W.2d 355, *370}

relevant. Prompiness is measured in terms of the
baby’s life not by the onset of the father's awareness.
The demand for prompt action by the father at the
chiid’s birth is neither arbitrary nor punitive, bur
instead 2 logical and necessary outgrowth of the
State’s legitimate inferest in the child’s need for early
permanence and stabilicy.

Robert O, v, Russell K, 80 N.Y.2d 234, 590

N.Y.5.2d 37, 604 N.E2d 99, 103-04 (1992),

Because creating a substanual compliance exception
wauld defzat one of the purposes of the Minnesota
Fathers’ Adoption Registry--permanent and  stable
adoptive  placements--we hold  that  substantal
comphance with the regiswation requirements does not
excuse a putative father's failure © dmely regiser.

V.

fl21[l3] We also reject Heidbreder's claim that the
registration dezdiing of 30 days after birth in
Minn.Stat. § 239.32, subd. 7, is a statye of limitarions
that can be wlled by fraudulent concealment
Gererally, a statute of limitations affecis a party’s
remedy not bis right. See Swate ex rel, Moser v. Kaml,
181 Minn, 323, 327, 233 N.W. 802, 804 (1930).
Here, Mion.Stat. § 259.52 doss not provide any
remedy !0 a putadve father bul rather terminates a
putative father's substantive rights to a child who is the
subject of an adoption petition if he fails to timely

regisier.  Mina.Stat. § 25952, subd. 8. Therefore, the

registraticn deadline is not a statute of limitations,

[16] Even if we were to treat the registration deadline

s a staiwe of limitations that could be tolled by
fraudulent conctalment, Heidbreder would not be
entitled to relief becapse Carton bad no duty 1o inform
Heidbrader of her location or otherwise assist him in
proteciing his rights. * See Lehr, 463 U.S. at 285 0. 23,
103 5.Ct. 2083 (noting that "[i]t is a generally accepted
feature of our adversary systsm %371 that 2 poential
defendant who knows that the statute of limitatons is
about o run has no dyty to give the plaintiff advice").

VI

Heidbreder also argues thar promussory estoppel bars
respoacents and Carton from secking dismissal of his
paternity agtion because Carton promised him she
waould "never ever” put his child up for adoption. He
also contends that reppondents and Carion are barred

from opposing equitable relief because Carton has
"unolean hands.” )

340 1154;
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{17] A party seeking to invoke the docrrine of
equitable or promissory estoppel has the burden of
proving (1) that promises or inducements were made;
(2) that he reasonably relied upon the promises; and
(3) that he will be harmed if estoppel is not applied.
Hydra-Mac, [nc. v. Onan Corp., 450 N.W.2d 913, 919
(Minn.1990). We assume, as we musi in reviewing
summary judgment, that Carton promised Heidbreder
she would never pur the child up for adoption.
Nonetheless, Heidbreder's promissory estoppel claim
fails because we conclude that, as a matter of law, it
was unreasonable for Heidbreder to rely on Camon's
promise after she left him,  See Nicoller Restoration,
Inc. v, Ciry of St Paul, 533 N.W.2d 845, 843
(Minn.1995) (recognizing that summary judgment is
appropriate on promissory estoppel claim if plaintiff's
reliance on alleged promise was unreasonable as a
matrer of law).

(18} Curton effectively ended her romantic
reladonship with Heidbreder when she moved to
Minnesots and refused to tell him where she was.
[FN9] Once that relationship ended, Heidbreder could
not reascnably expect thar Caren, wha as far as ae
knew would be raising the child alone, would not
reconsider her promise not o put the child up for
adoption.  Heidbreder was aware that Carton had
suggested the possibility of adoption and that her
promise not to put the child up for adoption was made
after he twld her he was "absolusaly against” adoption
because it is "not cight" Heidbreder also belicved
Carton was "scared and confused” when she laft him.
Under these circumstinces, Heidbreder could no
reasonably believe that a "scared and confused" Carton
would not reconsider adoption after she ended their
relationship, moved away, and refused 10 reveal her
lacation.  Indeed, such actions by a birth mother, if
anytaing, are eonsistent with a hirth mather's decision
to put her child up for adoption without interferance
from the putative father and would pur a putative father
on notice of the need w proteet his rights.

FN9.  While Canon maintained contact with
Heidbreder via ¢-mail. Heidbreder does not assert tag
he and Carton were siill romantically involved or thar
Carton ever indicated she wanted to continue their
relalionship after ghe left

[197[20] Heidbreder argues that respondents and
Carton cannot oppose equitable relief because Carton
acted with "unclean hands." The doctrine of "unclesn
bands” bars a party who acted irequicably from
obtaining equitable relief.  Sea Gully v. Guily, 599
N.W.2d 814, 823 (Minn.1999). It does not bar a party
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with "uncisan hands" from opposing a request for
equitable relief by the other side. Hete, it is
Heidbreder, not respondents, sesking equitable relief
and it is irrelevant whether anyone other than
Heidbreder scted with "unclear, hands.” Therefore,
we do net need 1o address whether Carton, while not
engaging in any fraud, acted with "unclean hands” such
that respondens would not be entitded to equirable
relisf if they were seking such relief, [FN10]

FNI0. & 15 not clear to us that even if respondents
were seeking equitable relief and Carton kad “urclean
hands” thar it is appropriste to deny prospactive
adoptive parents equitable relief based on the conduct
of the birth mother. The interests of the birth mother
and adoptive parents are nol always aligned as they
arg here and there may ke siwalions in which it would
be unjust to demy adoplive parents equitable relief
based on the copduct of the birth mother. However,
we do 0ol need 1o address the issue here becuuse
respondenis seek legal rather than equitable relisf.

*372 VIL

Wa now turn to Heidbreder's constitution! arguments
that Minn.Sat. §8 25949 and 239.32 violaw due
process and equal protaction as applied to him because
they deprived him of his parental rights and gave
Carton greater righw in the adoption proceeding than
him.

[21](22] The constifutionality of a statute is question
of law that is reviewed de novo on appeal. Associated
Builders & Cantracrors v. Ventura, 610 N.W.2d 293,
298 (Mino.2000). Statutes are presumed to be
censtituticnal and  the  party  chalienging  the
constitutionality of a stetute "must meet the very heavy
burden of demenstrazing bevond a reasonable doubt
that the statute is unconstitutional" 14 ar 299.

A. Procedural Due Process

[23][24] A personr may not zllege 3 procedural dus
process violation unless the person has a protected
property or liberty interest at stake, Sware v. Mitchell,
377 NW2d 481, 492 (Minn.|898),  Heidbreder
argues that he has a protected liberty interest in having
a relationship with K.M.C. because he is her biological
father. [FN11] However, the mer2 existence of a
biclogical connection between a child and a putadve
father does not confer due process protection on the
putauve father's parcntal imerests. Lekr, 463 US. at

260-61, 103 8.Ct. 2985 (citing Caban v. Mokammed,
441 U8 330, 197. 00 .0, 1780, &0 1. R4 24 207

(1979) (Stewart, 1., dissenting)). A putative father's

02/10/03 11:48; JelFax #234;Page 15/20

Page 17

imterest in knowing his child is entitled to duc process
proteciion oaly when the father "demonstares a full
commitment to the responsibilities of pareathood by
‘com(ing] forward to participats in the rearing of his
child" " Lehr, 463 U.S. ar 261, 103 S.Ct 2985
(quoting Caban, 441 U.S. ar 392, 99 5.Cr 1760).
While the Court has never addressed the dugrae of
involvement 2 putative father must have 1o demonstraze
‘o full commimment” to the responsibiliies of
parenthood, it has reeognized thar a putative father
couid demonstrate the required commitment if he has a
“significant  custodial, personal, or financial
relationship” with the child. Lear 465 U.8, at 262, 103
S.C. 2085,

FNII. Although the paries do not dispure that
Heidbreder is KM.C.s biclogival father, he has never
been adjudicated the biological father of KLM.C.

[25](26] Here, Heidbreder is not enritled to duse
process protection of his interest in K. M.C. because he
does not have a custodial, personal or financial
relationship with KM.C. Heidbreder never had a
custodial right to K.M.C. See Minn.Stat, § 257.541.
subd. 1 (2000) (providing that birth mother wio is nat
married to child's father at time of conception er birth
has sole custody of child until paternity is established
in a judieial proceeding). In addidon, there is no
evidenca in the record that would suppert 2 conelusion
that Heidbreder had a personal relationship with
KM.C. The record is also void of any evidence thar
Heidbreder provided, or atempted to provide,
financial support to Carton during her pregnancy or to
K.M.C. following her birth, Therefore, due process
does not require recognition of Heidbrader's*373
interest in K.M.C. as & putative father. FN12)

FNI2. The dissent concludss thal Heidbreder
demonstrated 4 sufficient commicnent to KM.C.
entiiling kim lo due process proection because he "did
noting o avoid the responsibilitics of parecthood.”
However, a pwative father does not acquire a
prosected liberty imicrest in his child by merely failing
to do anything 10 avoid his parental responsibilitias, A
pudtive [ather must effimacively demonsteate g
commitmen| 1o such responsikilitics.

[Aln unwed father's right to 4 continued parsntal
mlaanship [is defined) by Ais manifestation of
parental responsidilicy, * % % [Wie wka this 1o mean
that the qualifying interest of an unwed father TBQUIres
8 willingness himself (0 assume full custody of the
child--not merely tg block adoption by others.

In 7¢ Raguel Marie X., 76 N.Y,2d 387, 539 N.Y.S.2d
853, 339 N.E.2d 418, 428 (1994),

The dlssent latsiprey rieldbreter's actions m Eing
Carton he would support her bul would oot support
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adoption, ia living with Camon for only a few weeks,
maislaining coniact with Carton through e-meil,
consulting an attomey, and trvieg to logate her
indicates an inlent o rear the child. We disagres.
Heiddreder's aetions do noc unaquivacaily indieate an
ient to assume full custody of K.M.C, Rather, his
acticns (and inaction i failing (o take amy seps to
obrain visitarion or (o ensure that the child recsived
financial support from him) are equally consistent
with thase of a putafive father who does nat want his
child adopted because he talieves adoption is "not
right” but intends to avoid asseming the responsibility
of providing for the childs emotional znd fnancial
needs by simply waiting for the birth mother to "send
{him] papers." ‘While Hetchreder may have sinzerely
wanted a rcelationsiup with KLM.C, before she was
mere than 3C days old, his actiors do not demonstrate
a commitment o the responsibilities essociaed with
that relationship such that due process raquires taat he
be given & voice in K.M.C.' 5 futace.,

[27] Because Heidbreder did not have an established
relationship with K.M.C., the only due process issue is
whether the siate "has adequarely protected hig
apporturity o form such a relatioaship.” Lehr, 465
U.S. 2t 262-63, 103 $.Ct, 2983,

In Lekr, the Caurt rejected a due process challenge w
a New York starutsry scheme similar ¢ our own that
required notce of an adoption petition to a putative
father only if the putative father fell into ona of seven
categories, which included putalive fathers wha had
registzred with New York's adoption cegistry.  The
Court concluded that the statutory scheme adequately
protected a putative father's opportunity to establish a
relanonship with his child because the statutory
procedure was unlikely © omit most responsible
fathers and did not place "qualification for rotice * * *
beyond the conmol of an imterested putative father.”
Lehe, 463 113, at 264, 103 5.C. 2985. The Court
found no due procesy violation even though the scheme
denied a putative father who had expressed, beiatedly,
an i{nterest in his child because:
{TThe right to receive norice was completely within
appellants conwol, By mailing 2 postcard to the
putative father registry, he could have guaranteed
that he would receive notice of any proceeding to
adopt lessica,  The posubility that he roay have
failed to do 30 because of his ignorance of the law
camnot be a sufficient reason for criticizing the law
iself, The New York Lagislature concluded that a
more apenrended notice réquircment would merely
complicate the adoption process, threaten the privacy
interests of unwed mothers, create the risk of
UnneCesiary cOnrnvergy, dnd impair the desired
Tinality of adoprion decress,

02/10/03 11:47;
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Id at 264, 103 5.Ct. 2985 (foatnote omitted).

The Court also rejected the putative fathers claim that
even if the statutory scheme adequately protected a
putative *374 father’y opportenity (o eswablish o
relationship with his child in the "normal case,” he was
nonetheless enttled to "special notice” because the
trial court and birth mother “"knew that he had filed an
affiliation proceeding in another court.” id, ar 264-65,
103 8.Ct. 2085, The Court stared:
This argument amounts to nothing more chan an
indirect attack on the notice provisions of the New
York stamte.  The legiimate state interssts in
facilitating the adoption of young children and
having the adoption proceeding  completed
expeditiously that underiie the entire statutory
schems also jusdfy a risl judge’s derermination o
require all interested parties to adhere precisely to
the procedural requirements of the statwe. The
Constitution does not require sither a trial judge or a
liiganc w0 give special notice to nonparties who are
presurmptively capable of asserting and protecting
their own rights.  Since the New York statutes
adequately protacted appeliant’s inchoate interest in
establishing a relationship with Jessica, we find no
ment in the claim that his constitutional rights were
offended because the Family Court strictly complied
with the notice provisians of the statute.
Id. at 265. 103 5.Ct 2985 (fouinote omitted).

Heidbreder argues that the requirement that he register
with the Minnesota Fathers' Adoption Registry before
KM.C. was more than 30 days old to protect his
interests as a putative father is inadequale because he
did not know Carton was in Minnesota, he did not
know Minnescta law required him to register, and he
was not required to do anything under lowa law to
receive notice of termination of his parental rights and
pending adaption of his child in Iows. However, the
issue here is not whether one part of the stamtory
scheme--the Minnesota Fathers' Adoption Registry--
adequately protected Heidbreders interssts, but
whether the entirc scheme adopied by the legislature
adequately protecied Heidbreder’s opportunity to form
a relationship with EM.C. We conclude thar the
statutes, as applied to Heidbreder, adequately protocted
his opportunity to establish a relationship with K.M.C.

The statwwory schome here is almost identical o the
statutory scheme upheld in Lehr. The only wmatsrial
factual distinction between the two cases is that here
the putative father ts not a resident of the stats in whick
he was required to re gistor, However, the fust that

Heidbreder is not @ Minnesota resident does not make
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the statatory scheme unconstitutional as applied ta him
because the scheme is not “likely to omit many
responsible fathers” who live outside of Minnesota and
"Qualiticaton for netice [1s] nat bevand the control of
an interest pwiaiive father” living outsids the state,
Léhr, 463 U5, a1 264, 103 S.C1. 2985, [FN13)

FNI3, The dissent concludes thar Lehr is inappiicuble
fere becauwse unlike the putative father in Lehr,
Heidbreder did mor wait 2 years to establish a
relationship with the child and Heidbreder “tried at
eVery Tum 3 grasp the cppormunity to develop a
relationship  with by offsonng  and accept some
measure of responsibility for his childs fugure.”
However, Leir zontrols our decision because the issue
bere is sor whether Heidbreder tied o grasp the
opporunity o develop 2 retationship with K.M.C, at
same Aol in her life, bur rather whether the stae
provided Heicbreder a sufficient  opporunity 10
develep o ceiaionship with K.M.C. thar would be
enticled @ due progess pratection, While the
legislature could have iscluded other categories of
putative fathery ameng those entitled 10 qulice of an
edopdon proceeding—-including putative fathers who
live witn the birth mother 3t zoms poimt during the
pregnancy or who espress oppesition to adoption--
thezs s no basis for concluding that due process
requires balice 1o thesa categories of putative fathere,
Gur slatulory scheme requires potice o the same
catcgories of puative falhers who were entitled to
narice undér the slatory scheme wpheld in Leir
While the dissent wouid like the legislature % do mers
0 profect a putztive father’s nghis, e legislature has
provided all the due process protection required under
the Cowrt's devisian ir Lehr

Furthermare, we disugree with the dissents conclusion
thal Heidbreder has "grasp(=d] the opportunity’ o
demonstrate 2 commitmeat to the responsibilities of
parenthood.  During Canon's pregnancy and up until
3L days after K.M.C'5 outh, the only things
Heidbreder arguably did ir an effort o establish a
rolutionship with his offspring was asking Carion and
her family and {riends aboul her location and meeting
with an attomey. Mecely asking about Caror’s
location does not indicate an inient to assume the
responsibilities  of  parenthond. Simiarly,
Eeidbreder's discussions with an agomey do mot
indicare 2n inm! to assume such responsibilities.
After meating with the attornay, Heidbreder decided,
for whatever reason, net 1o avail himself of the legal
opporiuniues  availzble 1 him to  establish a
relationsh:p with K.M.C. Ramer, Heidbredes chose to
do nothing and wait for Camon to send him papers.
Based on these facts. we diszgree with dissent’s
sonclusion thu  Heidbeeder “prasp [ed] the
opportunity” to demosswars s full commitment to
KM.C.

*375 (28] In addiion o registering with the

02/10/03 11:48; JetFgx_#234;Page 17/20

Page 19

Minnesota Fathers’ Adoption Registry, a non-resident
putative father can ensure that his parental rights are
not terminated under Minn.Stat. § 259.52, subd. 8, by
Commencing a paternity action.  See Minn.Stat. §
239.49, subd. 1(b)(6) (2000). There is o requirsment
in Mmn.Stat. § 259.49, subd. 1(b)(6), that the paternity
action be commenced in Minnesots. Therefore, a
putative father may protsct his interest in a child by
commencing a palernity action in his own state before
the child is more than 30 days old.

Furthermore, even though Heidbreder is an Iowa
resident, Minnesota law  did not  foreclose  his
Opportunity to establish the required relattonship witn
K.M.C Heidbrecer knew or had sufficient reason to
believe that Carton was not in lowa. Therefore, it was
not reasonable for him 1o assume he could rely
exclusively on the provisions of lowa law o protect his
interests.  Under che circumstances, Heidbreder could
have done more than simply assume Carton *would * =
* send [him] papers.” Heidbreder had upportunitics
under Iowa law 10 establish a sufficient commimment,
He could have registsred with (ae lowa Declaration of
Paternity Registry or commenced a paternity acidon in
Iowa. [FNI4] In addition, while Heidbradse did net
know with ceraainy where Carton was, he had
sufficient informatian to put him on notice that it was
posuble she was in Illinois or Minnesora, {FIN13)
Both Illinois *376 and Minnesoin provided Heidbreder
with the opportunity to wstablish a commutment.
Hetdbreder could have commenced 2 paternity action
in erthar state or registered with (he adopticn registries
provided by both states. Any of tha above options
would have put Heidbreder in pasition to argae he
established a sufficient commiiment to warrant due
process protection. [FN16] Trerefore, as applied w
the circumstances of this case, Minn.Stat. §§ 25949
and 23952 adequately prowectsd Haidbreders
OppoTunity [0 establish the required  commutment
necessary for due process proteciion te arise.

FN14. A putative father may commence a paternity
action in Jowa according  the same procedure
apglicable to a paternity acton brought by the birtk
mother.  See lowa Code § 600B.7 (2001), A bint
MeIRCE may commence a paternity action during the
pregnancy. lowa Code § 600B.5 (2001).

ENLS, The dissent assorts that our conclusion that
Heidbreder had sufficient information to be on noues
that Cartoan could be in Minnesota or Dllinois is
"specwlative, at bast," and "simplistic" in light of the
ease and frequency with which people now move from
STalE o sie,  We disagrea,

Ouw conclusion thar Heidbreder was on notice that
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Carton could be'in Minnesota or Illinois s based on
the information Heidbreder knew or beliaved.
Heidbreder knew Carton had relatives (o Minnssots
and that her mother was moving to Minnesota. While
Heidbreder know Carton't relationship with her
mother was strained and Carton told Heidbreder she
would not mova o Minnesula with her mother, il is
reasonable to recognize thar thete was at least the
possibility that & pregnant "scared and confused” 18
year old woman might requast assistancs from her
mother or out-of-state relatives for assistance if she
did not want the!birth father to hnow her location, In
addition, Heidbreder knew that Carton had gone o
[lingis earfier in the pregnancy and he testified that be
believed Carton was in Jlinois. In light of
Heidbreder's testimony and oiher facts he knew about
Carton’s contacry with [hnois, impuling notics to him
that Carton could be in [linols cannot be labeled
“specelatlve.” The fact thal people move from state 0
state only burtresses ouwr conclusion that the fact
Curon had moved out of state doss not excuds
Heldbreders failire to ragister.  Becpuse people move
[rom stats o state with sase and frequency,
Heicbreder could not reasonably asswme that Caran
would stay in Jowa. This iz especially e {n light of
the fact that Heidbreder knew Carton had relatives in
Minnesota and contacts in 1llinois, and knew that she
did not want Heigbredar ta know where she was.

FN16, We noto that registration with another state's
registry doss ol entive a putative father to notice
under Minn. Stat. §§ 259.49 or 259 52, If registearion
with &n adoplioh registry in any stata is, by itself,
sufficiznt o demonstare 2 substantial sommitment to
the child, thon arguably a putative father Is entltled w
due process protgeiion regardless of whether stale law
recognizes such ragistration. 'We need not addrass the
issue here becduse we drc not presented with a
situation in which 2 putalive father registered with
&nolaer stale’s registry.

That the statutes conld provide more tme or greater
opportunity for the putative father 1o cstablish the
required relationship is a policy deeision that is left to
the legislature,  The Court recognized in Lekr that the
legislature may require stict adbeyance to statutory
procedures as long ak the stawte satisfles due process
constraints. 463 U.S. at 285, 103 5.Ct, 2983, The
Minpesota Legislaturg has made policy choices similar
to those made by the New York Legislature at issue in
Lehr. Because the sttutes provide adequate notice and
opportunity to be - heard to someone who has
established o sufficient relationship 1w create a
protecred liderty interest end also adequately protected
Heidbreder's oppartunity to create such a relationship.
the siatutes satisfy dug process raquirements.

B. Equal Protecrion.-

800,

02/10/03 11:48; JetFax #234;Page 18/20

Page 20

[29](30](31] Heidbreder claims that Minn.Stul. §8§
23949 and 259.52 violate equal protection as applied
to him because Carton receives more favorable
treatment under the statutes thun he in the proceeding
for the adoption of K.M.C. This argumenc is without
merit. It is well established that the state can treat
unmarmied parents differently with respect to their
tights in an adoption proceeding based on each parenr's
relationship to the child. Lehr, 463 U.S. at 267-68,
103 5.C1, 2983, Equal protectan dess not prohibit
the state from wtearing a birth mother with an
established custodial relationship with the child more
favorably than 4 putative facher who does not have an
cstablished relationship. Id. Asx the birth mother,
Carton had an established custodial relationship with
K.M.C. under Minnesota law. Ses Minn.Star. §
257.5d1, subd. 1. In contrast, Heidbreder did not have
an established relationship with K.M.C., nor did he
avall himself of the opportuniries provided to him
establish such o relationship. Under these
circumnstances, Carton and Heidbreder were not
similarly aituared with respect to their relalionship to
KE.M.C., and equal protection does not require the
legislature to give Heidbreder the same opportunity as
Carton *377 to voice an opinion about K. M.C.'s best
Interests or 1o block the adoption by withholding
congent,

VIII.

The dissent assers that in ur "arrogance” we have
foreclosed the possibility that the best interests of the
child ¢an be met by having a permanent and stabla
reladonship with the child's biological father. The
legislature has concluded. however, that a child's best
interests will be served in an adoption proceeding if the
rights of any putative father not entitled o notice of her
adoption under Mimn.Stat, § 25949 are terminated
unless the putative father registered with the Minnesota
Fathers' Adoption Registry before the child is more
than 30 days old or the putative father's failure to
register is excused under Minn.Stat. & 239.52, subd.
Qur decision today is not made in
arropance, but rather in deference to the legislanre's
determination of wheo a child's interest in permanence
and stability in an edoptive placement takes priority
Over any interest a putadve father has In establishing a
relationship with the child. The |egislature has
carefully balanced the different interests of the child
and putative father, and its decision, as applied to
Heidbreder, does not violate the constitution. Under

these circumstances, nothing would bs mure AUFOMUAIL

than for us 1o disregard the legislature’s decision
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concerning the best interests of a child out of a desire
to give a putative father time beyond that prescribed by
the legislature to assert an interest in a child.

Affrmed.
PAGE, Justice (dissenting).

I respectfully dissen] because the courts decision (1)
impraperly appliss  Minn.Stat. § 259.52, subd. 8
(2000), to the facts of this cose and (2) as a resul
violates Heidbreder's right to due procass.

Before and during the majority of Carton's pregnancy,
Heidbreder and Carton lived in lows. At that time,
Heidbreder was 19 and Carton was 18, At some point
during the ewly ptages of Carton's pregnancy,
Heidbreder and Carou discussed adoprion, and
Heidbreder unequivocally stated thai he was apposed
to the idea.  Carton agreed that she would not place
the child up for adaption. Eventually, Heldbreder and
Carton tried living together, which they did for a short
period. Ultimately, Heidbreder and Carion separated
because, according o Carton, she and Heidbreder
could not get along. [FN1]

FM1. The coust states, "Cartom and Heidbreder argued
during the time they livad together.” Whils accurate,
it seemg that the!cowrt's motive in pointing this our is
to suggest that, becauce thsy argued. Heicbreder
enguged in condist making him citier unfit to parent
or unwllling 1o parent hig child.  The record does nat,
however, suppor| the ¢cnclusion that he is sither unfit
or uawilling to do sa.  Moreaver, the fact that

sidbreder and Carton argued and could not get along
does not suppeit the conclusion that Heidbreder's
failure to register within 30 days affer birth was not
exonsed.

Upon separating, Carton left Jowa and moved to
Minnesota, living in various places.  $he did not tell
Heidbreder whers she moved, She moved to
Minnesowa, Hving first with her grandparents in St
Cloud and then al' a home for unwed pregnant
teenagers. Carton and Heidbreder maintained contact
via e- mail but she continued 1 refuse 1o ]l him
where she was, Caron also directed her family and
friends not @ reveal: her whereabouts 1o Heidbreder.
Heidbreder attempted 1o flnd Carten by asking her
relatives and frieads where she was, but they refused to
tell him anything, In addition. Heidbreder atempted
to contact Carton's grandparents in Minnesota o ask
them where Carton *378 might be, but was unable to
do sa heciuze he did nat know the grandpacent's last
name and people who knew would not tell him,
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The record indicates that, in an effort to protect his
rights, Heidbreder consulted an attomey in lowa o
discuss "setting up child support payments and
visimtion rights.” Heidbreder Dep. Tr. at 37.
Heidbreder told the attorney that he did not believe
that Carton would ¢onsider adoption for their child
and, therefore, the two did not discuss Heidbreder's
parental rights in that contsxt, The attorney teld
Heidbreder that, in any evew, hls consent was
necessary for adoption under lowa law, Heidbreder
and the attormey considered hiting a private
investigator to locatz Carton, but did not do so.
Heidbreder and the attarney also considered mstituting
& patermity action, but Heidbreder testified that,
because they ¢id not know where Carton was, the
altomey was unsure of where to commencs such an
action.  Heidbreder and the attorney decided 1o wait

for Carton ta contact them with information about her
location.

Carton began adoption proceedings  with the
Children's Home Soclety (CHS) while art the home for
pregnant teenagers.  Carton told a CHS represeniative
that she knew Heidbreder would not want her to 20
through with the adoption. A CHS representative told
Carton that, if she omitted Heidbreder's name from the
birth certificaie, Heidbreder would not be able o stop
the adoption unless he registered with the Minnesota
Fathers' Adopdon Registry within 30 days of the
child's birth,

Carton guve birth 10 K.M.C. on Aygust 12, 2000.
Carton omited Heidbreder's name from the birth
certificate, and K.M.C. was placed in an adoptive
home two days later. Thirty-one days after KM.C.'s
birth, Heidbreder laarned that K.M.C. had been barn in
Minnesota. That same day, Heidbreder found a
website for the Minnesota Fathers' Adoption Registry
and registered,

L

To receive notice of an adoption procseding, purative
fathers whose names are not included on the child's
birlh certificate and who are not otherwise entitled 1o
notice pursuant to Minn.Star, § 250.49, subd. 1 (2000),
must register with the Farhers Adoplion Registry
within 30 days of the child's hirth ynless excused,
Minn.Stat, § 259.52 (200G), Failure 1o register within
that time period may be excused if the putadve father

proves by clear and convincing evidence that "(i) it
was not possible for him o reglaicr within the porlscd

of time specified in subdivision 7; (i) his failure to
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register was through no fault of his own; and (il he
registered within ten days after it bacame possible for
him to file" Minp.Stat. § 250.52, subd. 8. Lack of
knowledge of pregnancy or birth is not an excuse
under the statuts., © 2 The court concludes thar
Heidbreder did not show that it was not possible for
bim w register or:that his failure 10 register was
through no foult of his own, Based on the facts
presentac, however, Haidbredar's fajlure to file within
30 days of K.M.C.'s birth was excused under section
23952, subdivision 8.

Was it possible for Heidbreder to register with the
Minaesota Fathers' Adoption Repisuy within the 30
days, such that his: failure © register was his fault?
The answer is unquestionably no. It is true in theary
that Heidbreder could have attempted 10 protect his
parenial rights In each of the 50 states, but such a legal
requirement would: be inefficiant and unreasonsbie.
As a practical matter, it was "not possible” for
Heidbreder to register in any state, given that he did
not know and had no way of knowing where Carton
*379 was living aftar she left Iowa. Because he did not
know that she was jn Minnesow, he bad no reason to
artempt o protect his parental rights in Mlnmesota as
opposed © some other jurisdiction. As such. I would
conclude that it was "not possinie” for Heidbreder to
register within the required 30-day time period and that
his failure 1o regisier wes "through no fault of his
own."  Finally, because Heidbreder regisierad within
10 dayy of when it Became possible for him ta do so, 1
would conclude that Heidbreder demonstrated by clear
and convincing evidence that his failure to timely
regiater was excused under section 259,52, subdivision
8.

Based on the statutory provision that "lack of
knowledge of pregnancy or birth does not excuse a
putative father's failure to timely register,” the court
ASFETTA:
(Dt is clear that the legislature intended to foreclose
the argumenrt that-the birth mother's concealment of
any information relating to the pregnancy or birth,
including her locption during pregnancy or at the
time of birth, exquses & putative fathers failure to
register, regardless of whether the conceslment made
it "not possible” for the putative father to timely
register and his fajlure to tmely reglster *no fault of
his own."

Interestingly, the court provides no support for this
stawment.  Tho bald assartions contained in this
statment have no hasis in fact or in lnw. Moccover,
there is no logical stopping point to the ceurt's ling of
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reasoning. Bused on the court's interpratation of the
“lack of knowiedge" provisien, it is not clear that there
s any circumstance that would make it "not passible’
to register and thereby qualify as an excuse under
subparts (i)-(lit) of section 259,52, subdivision 8. By
stating that, "[in the absence of evidence to support a
finding of fraud or fraudulent nondisclosure, there is
no réason to address whether either would maks it ‘not
possible’ for a putative father 1o register or make the
putative father's failure to register 'no fault of his own,
" the court suggests that sither fraud or fraugdulen
nondisciosure  would excuse 2 pumrive father's
untimely registration.  This suggestion rings hollow,
hawever, given the court's subsequant conclusion that 2
claim for fraud or fraudulent nondisclosure canno:
exist because 4 birth mother has no fiduciary duty
inform & father of the child's place of birth, In the
process, the court has emasculated section 259.52,
subdivision 8(i)-(iii), and violated Minn.Stat. § 645.14
(2000) ("Every law shall be construed, if possible, to
give effect to all its provisions.”), Althongh lack of
knowledge of pregrancy or hirth is not an accepiable
reason for failure to register. the issue here is lack of
knowledge of where to register.

The court states that it would be "absurd to conclude
that & putative father who knew of the pregnancy but
did not know the birth mother's location is entitled to
greater protection under the statute than a putative
father who was ignorant of both the pregnancy and the
birth mother's location." This interpretation of section
259.52, subdivision 8§, swips it of all meaning by
loaving 1o group of fathers to whom the eXCeption can
apply. The only fathers entitled to protection under
subdlvision 8 are fathers who in fact knew of the
pregnancy or birth, given that lack of knowledge of
pregnancy or birth is nol an excuse.  The court's
conclusion that fathers who know and fathers who do
not know of the birth or pregnancy are excluded from
protection under subdivision 8 is not only absurd, but
legally impermissible.  See Minn Stat, §§ 645.16,
645.17(1), (2) (2000),

The court also states, "while Heidbreder did not know
with cectainty where Carton was, he had sufficient
information 0 pur *380 him on notice that it was
possible she was in Illinois or Minnssota."  This
statement {s speculative, [FN2} at best, and overly
simplistic, given the sase and frequency with which
people moved from state (o state at the end of the 20th
century. The court's statement implies that & putative
father must attempt to protect his rights in every state
whete the birth mothar might ba.
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FN2. The court (akes umbrage at the suggzestion that
its sratement is spaculative and asserts that Heidbreder had
sufficient information o believe that Carton was in
Minnesota because, of course, a “scared and confused”
pregnant teenager wonld vetum to her mother cespile their
bad relatonship. This, too, is pure speculalion.
Moreover, the record makes it clear that Heidbreder knew
that Carton had a bad relationship with her mother and had
been told by Carton that she would “"never move (o
Minnesota with her mother,” Heidbredar Dep. Tr. at 32,
4930, Caron Dep. Tr.ar32-33. Heidbreder testifiad:

Bétsuse for one.thing, [ didn't think she--l didn't--she

lold me she would sever want to live up there because

when we were tpgethor 1 Lold her if she wanted 1o be
around her braghers and siswers that maybe [ could
iransfer, and she said o, ' not going to follow her.

And she caid she would never ever move with her

mam. And ber, mom and her barely got along at all.

And she told me she didn't lixe the family--she loved

them, but che dldn? like the family up here because

her grandparenls and her wers estranged and no one
would accept hey pregnancy.  And she said they
woulda't let her— anybody up here wouldnte-her mom

Iricked her our of the house in the first place, o |

wowldn't think that she would move up here with her

mom.  And she said she just didn' like the people up
here,

Heidbreder Dep: Tr. ar 49-50. Thus, Heidbreder had

every reason Lo believe thar Camon was not in

Minnesola.

That Heidbreder did not register in Illinois, where he
believed Carton was, or in Iowa, where he believed
Caron  was not, js irrelevant 10 the analysls,
Registration in either stas would not have saved
Heidbreder under Minnesota law.  Registration in
cither Illinois or Jows would not have entitled
Heidbreder to notice under Minnesota’s statutory
scheme, Nor is it tmye that Heidbreder's registration in
another state would have been clear and convincing
gvidence that it was not passible for hir to register in
Minnesota or that his:failure to register in this stale was
through no fault of his own.

What marters here is that Heidbreder did not know
where Carton was when K.M.C. was bomn, did not find
out where she was until the 31st day afier K.M.C.5s
birth, and then immediately rtegistered with the
Minnesota Fathers” Adoption Registry. Therefore, I
would conclude that Heidbreder demonstrated by clear
and convincing evidence that it was not possible for
him 1o register within the period of time provided in
Minn.Stat. § 25952, subd, 7 (2000), and that his
Eailure tc do go should be excused,

1L
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If, as the court concludes, Heidbreder's failure to
register is not excused under section 259.52,
subdivision &, then Heidbreder's intersst in maintaining
his parental rights has been denied protection under the
Due Process Clause. See Lehr v. Robertson, 463 U.S.
248,261, 103 5.Ct. 2985, 77 L.Ed.2d 614 (1983). A
father is endtled to due process when be "demonstrates
& full commitment to the responsibilitias of parenthood
by ‘com (ing] forward to participate in the rearing of
his child' " [d (quoting Caban v. Mohammed, 44!
U.5.380, 392, 99 S.Ct. 1760, 60 L.Ed.2d 297 (1979)).

Here, Heidbreder demonsirated a full commitment ta
the -espongibilities of parenthood. Heidbreder clearly
communicated © Carton that he supported their having
the child and that he was opposed to *381 adoption.
[FN3] In his deposition, Heidbreder testified:

FN3. The court disdainfully dismisses Heidbreder's
opposition to adoplion because he belisved it was "aox
fight.” s the cournt saying that it wilt tell a father, or
even a mother, what rensons he or she may kave for
not wanting his or her child adopred? Yt seems to me
that any father or mother sincerely dssiring to take on
the responsibility of being & parent would believe that
adaption was “not right” for his or her children, One
waondars what point the court is rying 10 make.

Q. Did you put her on your checking account?

A. I talked to her about i

Q. Did you do it?

A. No. She didn't wan o,

MR

Q. [I] twld ber she had mare support and she didn®

need to do that,

Q. So you didn't fell her that you would support

whatever decision she would make?

A. | would not support adoption er abortion,

* 3%

Q. And you said earlier that you indicated to her she

had 3 lot of support for having the child? A. Right,

Q- Working with you, right?

A. Right,

Heidbreder Dep. Tr. at 25, 39, 35.  Heidbreder also
went to Carton's medical appoiniments with her and
they lived together for a period of time during Carton's
pregnancy. At a minimum, this signifies Heidbreder's
effort to provide emotonal and moral support to
Carton and his intention to establish a personal
relaionship with K.M.C. Evidently, the court counts
the fact that they did not remain together as a sirike
against Heidbrader,

According to the courr, "(iMhe record i3 also void of
any evidence that Heidbreder provided, or atiernpted to
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provide, financial suppon to Carton during her
pregnancy or to K.M.C. fullowing her birth." This
assertion teties on & mischaracterization of the record
and is, at least in part, misleading. In fact, Heidbreder
could not have provided financial support to Carton
and K.M.C. following the birth for the same reason he
could not tmely register under section 259.52,
subdivision 7. He did not know where they were and,
given Cartons family’s rejection of Heidbreder's
involvement in Carton’s life, there was no viable
vehicle for providing financial support. More
important, howaver, is the fact tha KM.C. was placed
for adoption two days after her birth and, according to
the court, Heidbreder’s parental rights were terminated
30 days after her birth,

With respect wo the time period before K.M.C.s birth,
the court fails to recagnize that, while Carton provided
the money for the ‘first month’s rent and securiry
deposit for their aparsment, Heidbreder also signed the
lense, thersby making himself financially responsible
for tha rent each month. Heidbreder testified that he
talked with Carton ‘abour purting her name on his
checking account, but Carton did not want this,
Heidbreder testified, "I generally felt that my moncy
was her mongy [ ]." Together, they shared the cost of
the food and groceries and Heidbreder’s mother and
family bought maternity elothes for Carton.  Thus, the
record does not support the assertion that Heidbreder
did not provide or aniempc o provide financial support
to Carton during her pregnancy.

When Carton left' lowa, Heidbrader maintained
contact with her via- e-mail, while also attempring to
locate - her through! Carions family and friends.
Although only 19 years of age, Heidbreder talked *382
with an attorney about child support and visjtation
rights. Heidbreder wasted no time in registering with
the Minnesota Fathert Adoption Registry once he
learmed where Camon was located. In sum,
Heidbreder did nothing to avoid the responsibilities of
parenthood; rather, each action he took had the effect
of embracing those responsibilities.  When viswed
without hostility toward this facher, the only reasonable
conclusion based on the recoard before vs, ic thar
Heidbreder ook steps Lhat evince a clear affort on his
past to coms forward to participate in the rearing of his
child.

The court relies heavily on Lefr o conclude that “the
statutes, as applied 19 Heidbreder, adequately protected
his opportunity to establish a relationship with
K.M.C." In Lehr. the Court determined that the father,
who was a New York resident, was presumptively

340 1154;
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capable of asserting and protecting his own rights, but
failed to do so having waited 2 years before coming
forward to assert paternity. 463 VU8, at 262-65, 103
S5.Ct. 2985, Unlike the father in Lehr, Heidbreder
mads sure that Carton knew that he wanted to
participate in the rearing of X.M.C. even befors
KMC's birth. Heidbreder, however, had no
knowledge of where Carton lived and. thus, was not
capable of protecting his rights.  Becauss Lehr did not
invalve a father who tried at every wrm 1o grasp the
opportunity to develop a relationship with his offspring
and accept some measwe of responsibility for his
child’s future, the court’s reliance on Lehr's holding is
misplaced.

In Lehr, the Court stated:

The significance of the biclogical connection is that
it offers the narural father an opportunity that no
other male possesses 10 develop a relationship with
his offspring.  If he grasps that opportunity and
accepts some measure of responsibility for the chifd's
future, he may enjoy the blessings of the parentchild
relationship  and  moke  uniquely  valuable
contributions to the child's development.

ld. ot 262, 103 S.Ct. 2985, It is clear, as discussed
above, that Heidbrader grasped the opportunity and
has demonstrated a  full commitment to the
responsibilities of parenthood by coming forward wo
participate in the rearing of his child. [FN4] For this
reason, Minnesota’s statutory scheme, as interpreted by
loday's decision, does not adequately protect
Heidbreder’s parental rights and results in a denial of
due process, Put bluntly, section 259.52. subdivision
8, easls to protect any father who is not otherwise
entitled to notice under section 259.49, subdivision 1,
and who did not register before ths expiration of the
30-day period set forth in section 259,52, subdivision
7, If the father can demonstrate by clear and
convincing evidence that it was not possible for him to
register, that it was qot his faull for having failed to
register, and that he registered within 10 days after it
became possible to do so.  If subdivision 8, on the
facts presented here, is read, as the court does, to
exclude a father such as Heidbreder from its
protection, then the statutory scheme fails to profect a
father’s opportunity to form the parentchild
relationship and, consequently, violates due process.

FN4. The court assents that Heidbreder's acrions did
not “unequivocally indicats an intent lo assupee full
custody” of his child Whether ha indicated an intent
to sssume "full cuslody” is not the queston to be

answered, The correct question is whether he
"demanstrata(d] a  full  commitmont R the

responsibilities of parenthood by ‘com[ing] forward to
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participate in the reating of his child.’ " Lehr, 463 U8,
at 261, 103 §.Ct. 2085 (quoting Caban, 441 U.8, al
392, 99 S.Cu. 1760). | conclude, sod the record
supports, that he did. :

*383 A father’s biglogical connestion with his child
equips him to make uniquely valuable conmibutions to
the child’s development.  See Lehr, 463 U.S, at 262,
103 S.Ct 2985, By it arrogance, [FNS] todays
decision forecloses the possibility that the best interests
of u child can be mei by having 4 permanent and stable
relationship with the'child's natural father. In doing so,
the decision exposes the inadequacies of 2 system that
fails in protecting both the rights of fathers and the best
interests of the children whe, absent some unfimess on
the father’s part, need them.

EN5. The coust’s arropance lies in its hastlity to
puurive fathess generally, and o this Father
specifically, as well as in i reading out of
Miroesota’s  slatutory  scheme  section 259.52,
subdivision 8.

PAUL H. ANDERSDON, Justice (dissenting).
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1 join in the dissent of Justice Page.
GILBERT, Justice (dissenting).

I joinin the dissent of Justice Pa.gc;

PAUL H. ANDERSON, Justice (dissenting).

I conclude that the majority opinion has an
unnecessarily broad reach.  The opinion’s broad reach
1s especially problematic for putative fathers who, with
the most honorable intentions, seek to assert and fulfil]
their rights, duties and obligations. Therefore, Iam in
general agreemment with the conclusions reached by
Justice Page and join his dissent. I am, however,
compelled to add a provise. 1 do not concur in the
assessment that the majority opinion is arrogant and
hostile.

645 N.W.2d 155

END OF DOCUMENT
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