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Date

MINUTES OF THE SENATE JUDICIARY COMMITTEE.

The meeting was called to order by Chairman John Vratil at 9:35 a.m. on February 13, 2003, in Room
123-S of the Capitol.

All members were present.

Committee staff present: Mike Heim, Kansas Legislative Research Department
Lisa Montgomery, Office of the Revisor of Statutes
Dee Woodson, Committee Secretary

Conferees appearing before the committee:

Richard Hite, Wichita Atty., representing National Conference of Commissioners on
Uniform State Laws

Becky Endicott, Wichita State Senior Associate Athletic Director and Senior Women’s
Administrator

Coach Bill Snyder, Kansas State University

Dr. Kay Schallenkamp, President Emporia State University and President of the NCAA
Division II President’s Council (written only)

Gary White, Kansas Trial Lawyers

Others attending: see attached list

SB 61- Enacting the uniform athlete agents act
Chairman Vratil opened the hearing on SB 61. Richard Hite testified in support of SB 61, and shared that

he served as the Chair of the Committee of the Uniform Law Conference which drafted the Uniform
Athlete Agents Act. He stated that the act had been adopted in seventeen states, and is currently pending
on the legislative calendars of eight other states. He explained the provisions of the bill including required
registration of athlete agents, information which must be submitted by an applicant for registration,
grounds upon which the Secretary of State may deny registration, etc. He stated that uniformity is
essential to reciprocity, and that uniformity encourages registration. He said provisions for reciprocity are
found in the sections of the act relating to registration. He included a copy of the notes which accompany
the Uniform Athlete Agents Act (2000) with his written testimony. (Attachment 1)

Chairman Vratil explained the two proposed amendments that were to be submitted by the Kansas Trial
Lawyers Association’s representative in later testimony, and asked Mr. Hite to comment on them. The
first concerned a provision in Section 15(a) which allows the Court to award attorney fees and costs to the
prevailing party which is contrary to the American Rule. Mr. Hite responded that if that provision were
removed, it was not critical to the uniformity or reciprocity and would not destroy the basis of the bill.
The Chair asked for an explanation of the other amendment which varies from common law regarding
Section 15(d) that provides the liability of the athlete agent or student-athlete “is several not joint”, and
why it was written that way. Mr. Hite responded that it basically was for the protection of the student
athlete from being sued by the university for acts perpetrated by an athlete agent.

Conferee Endicott testified in support of SB 61, and explained that in 1996 the Kansas Legislature enacted
the Kansas Athlete Agents legislation K.S.A. 44-1506. She said that this legislation was the first step in
protecting the student-athletes and universities against illegal athlete agent conduct. She said that it was
imperative that Kansas take the next step and enact the Uniform Athlete Agents Act. She explained how
the legislation impacts student-athlete welfare. Ms. Endicott stated that by enacting this legislation
Kansas would be providing student-athletes protection along with providing universities the ability to
pursue civil lawsuits against an agent who causes unjust problems for a student-athlete or university.
(Attachment 2)

Conferee Snyder appeared before the Committee in support of SB 61 and on behalf of the Kansas State
University Athletic Department. He spoke about the illicit practices of some athlete agents and the serious
problems they cause for student-athletes and educational institutions. He explained the ramifications from
the impermissible and oftentimes illegal practices that affect the student-athlete as well as the institutions.
He said currently there are four agents that are registered in Kansas when there are probably 100 out there

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE SENATE JUDICIARY COMMITTEE on February 13, 2003 in Room 123-S of the
Capitol.

soliciting athletes. He added that the Uniform Athlete Agent Act is strongly supported by the NCAA and
its 1,000 member institutions. He concluded with the statement that the Act will provide protections for
student-athletes and institutions while also providing a consistent, uniform, cost-effective regulatory
system for agents to conduct their business. (Attachment 3)

Committee questions concerned how the law would be enforced, and that the Secretary of State’s Office
could assess a civil penalty of up to $25,000 for violation which may be recovered in a civil action
brought by the Attorney General at the request of the Secretary.

Written testimony in support of SB 61 was submitted by Dr. Kay Schallenkamp, President of Emporia
State University, and serves as President of the NCAA Division II President’s Council. (Attachment 4)

Gary White testified as a neutral conferee on SB 61, and he currently serves as Vice President of
Legislation for the Kansas Trial Lawyers Association (KTLA). He said that KTLA has no objections to
the substantive provisions of SB 61, but were concerned that the remedial provisions of the proposed
legislation violate longstanding principles of American law. He offered the two amendments that
Chairman Vratil had spoke on earlier. He explained that the amendments merely conform the remedial
provisions of the bill to current Kansas law, and do not effect the substantive provisions of SB 61 or an
educational institution’s ability to make a damage claim against an athlete agent or former student-athlete.
(Attachment 5)

After Committee discussion and questions, the Chair closed the hearing on SB 61.

Final Action on:
SB 64 - Clarification of Kansas Offender Registration Act
Chairman Vratil reviewed SB 64. and consisted of technical corrections and definitions. Senator

Goodwin moved to pass SB 64 out favorably, seconded by Senator Donovan, and the motion carried.

The meeting was adjourned at 10:30 a.m. The next scheduled meeting is February 14, 2003.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 2
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SENATE BILL 61
UNIFORM ATHLETE AGENTS ACT
Testimony of Richard C. Hite Before Senate Judiciary Committee
February 13, 2003

[ am Richard C. Hite of Wichita. I am one of the Kansas members of the National
Conference of Commissioners on Uniform State Laws (“Uniform Law Conference’). Iserved as
the Chair of the Committee of the Uniform Law Conference which drafted the Uniform Athlete
Agents Act. Istrongly support the adoption of the Act in Kansas.

The interest in a uniform act on this subject started to develop in the early 1990s
following a series of scandals involving student-athletes who continued to participate in
intercollegiate athletics after they had secretly entered into contracts with agents, secretly
accepted money or things of value from an agent, or through other intervention of agents, had
terminated their eligibility.! The results of these activities included not only forfeiture of
victories in athletic contests, but also:

. There was loss of opportunity for the student-athletes to complete their educations

and to further hone skills important to professional careers.

. Reputations of respected educational institutions were tarnished.

. There were major distractions to the important work of administrators, athletic

administrators and coaches at educational institutions.

. In some instances, the educational institutions suffered substantial financial

losses.

!' T wish to emphasize that there are many reputable, knowledgeable, honorable athletic
agents who provide valuable, perhaps indispensable, services for athletes endowed with the
ability to embark upon lucrative professional careers. The problems we are discussing arise from
a minority of agents, or would be agents, who are interested only in feathering their own nests.

Senate Judiciary
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The Uniform Law Conference was initially reluctant to undertake a project to draft an act

on this subject, mainly because of a high priority it was then placing on commercial law projects.

However, the conference was encouraged by some very persuasive people to reconsider. As an

example, I quote from a letter received from the general counsel of the University of Southern

California:

The University of Southern California (“USC”) is in the midst of
responding to actions resulting from an unscrupulous sports agent
providing improper benefits to a number of our football players.
This has given us firsthand experience in the lack of legislative
recourse at the state level, and we know that we are not the only
university to be affected by such agents. For too many years,
agents have been able to act without any deterrents to their actions,
while it is the athletes and the universities who are penalized.

I would urge you to take whatever action 1s necessary to begin the
process of formulating a uniform state law in regard to the actions
of agents and their interaction with intercollegiate athletes.
Enactment of a uniform law is vital to successfully combat this
form of improper conduct. (Emphasis supplied)

After receiving similar encouragement from a number of universities, the Uniform Law

Conference appointed a drafting committee in 1996. The drafiing project was not completed

until 2000. During the four years it took to complete the drafting task, the conference sought and

received input and advice from many interested sources. This included representatives of a

number of universities, the Sports Agents Association, the Players Associations of the National

Football League, the National Hockey League and Major League Baseball, the Texas Secretary of

State’s office, and a nationally prominent football coach. Members of the drafting committee

included professors from several major universities with strong athletic programs. These

included a professor who was the Florida State University faculty representative to the



Southeastern Athletic Conference and a professor who has recently become Chancellor of the
University of Nebraska.

Before the drafting of the Uniform Athlete Agents Act was complete, twenty-seven states,
including Kansas, had enacted laws regulating the activities of athlete agents. While those laws
had a common purpose and a common goal, they were not uniform and lacked provisions for
reciprocity. Many were criticized for loopholes in certain enforcement provisions and clearly
unconstitutional features.

Since the Uniform Act became available for consideration by state legislatures, it has
been adopted in seventeen states and 1s currently pending on the legislative calendars of eight
other legislatures. Of the seventeen states which have adopted the Uniform Act, ten repealed
prior nonuniform acts. Of the eight states which are now considering the Uniform Act, four have
existing nonuniform acts. Consid-ering the fact that it usually takes five to ten years to get

uniform acts adopted by most states, adoption of the uniform act is moving rapidly.

Under the Uniform Act:

. Important terms are defined.

. Registration of athlete agents is required.

. Information which must be submitted by an applicant for registration is set out
specifically.

. The grounds upon which the Secretary of State may deny registration are listed.

B The required form of an agency contract is set forth.

. Notice must be given to educational institutions that a student-athlete has entered

into an agency contract.



. Certain conduct by an athlete agent is prohibited.

. Crinminal, civil and administrative penalties are authorized.

Provisions for reciprocity are found in the sections of the act relating to registration.
Administrators are permitted to accept copies of applications for registration filed in other states
which adopt the Uniform Act and to consider actions taken in another state which adopted the
Uniform Act in deciding whether to deny, suspend, revoke or refuse to renew registration.

Many of the provisions of the Uniform Act are very similar to provisions found in the
Kansas Act and other existing acts. Complete uniformity, however, is desirable and
advantageous to the reputable agent. Uniformity is essential to reciprocity. Uniformity
encourages registration. When uniformity is established, an agent will no longer be required to
be knowledgeable about and comply with the diverse provisions found in the many existing laws.
The reciprocity provisions will ease the burden of the admiﬁistrators and simply the problems
now involved in enforcement.

There are many examples of how reciprocity eases problems experienced in enforcement
of existing laws. One example is that an unscrupulous agent makes a secret payment destroying
the eligibility of an athlete in Alabama and has his registration suspended or revoked in that state,
the Kansas Secretary of State may then deny registration or suspend or revoke registration in this
state. It would then be a crime for the person involved to contact student-athletes in this state.

I am providing to each member of the committee a copy of the Uniform Act with official
comments, which explain in greater detail than is possible in my brief remarks the purpose of the
various provisions. I am also distributing to members of the committee a copy of my remarks

that I would like to have included in the committee records.



I will be glad to try to answer any questions that you have.
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UNIFORM ATHLETE AGENTS ACT (2000)

PREFATORY NOTE

In this era in which many professional athletes are highly compensated, their
agents perform many valuable services. Concomitantly, the practices of a minority
of agents or would-be agents in obtaining the right to represent athletes who may
produce substantial fees for their agents have caused serious problems for student-
athletes and educational institutions. The tactics of this minority include secret
payments or gifts to the athlete, undisclosed payments or gifts to friends and
relatives who may be in a position to influence the athlete, unrealistic promises and
considerable arm-twisting.

Headlines chronicle the results of these practices. Athletes lose eligibility
and may damage promising professional careers. Universities and colleges are
sanctioned. The sanctions can be very severe and may include loss of, or liability to
return, substantial revenues for participation in post-season events. Frequently, the
non-monetary sanctions have long-term, adverse effects on athletic programs.
Perhaps as important as any other effect, the reputations of respected educational
institutions are tarnished and there is a severe disruption in the activities of those
responsible for administration of the institutions.

As a result of the foregoing, at least twenty-eight States have enacted
legislation regulating athlete or sports agents. The statutes differ greatly. About
two-thirds of the statutes impose registration requirements. There are substantial
differences in the registration procedures, disclosures required and requirements
relating to record maintenance, reporting, renewal, notice, warning and security.
The term of the registration is one year in thirteen States, two years in four States,
and two States do not specify a term. Most States require notification to States or
educational institutions and athletes of certain matters, but the matters vary widely.
Conscientious agents operating in more than a single State must have nightmares
caused by the lack of uniformity in the existing statutes, the difficulty in compliance
and the severity of penalties which may be imposed for violations.

Because of the lack of uniformity and lack of reciprocity provisions in
existing statutes, the NCAA and several universities asked the Conference to
undertake the drafting of a Uniform Act. After initial reluctance because of the
state of its agenda, budgetary considerations and uncertainty that a Uniform Act in
this area of the law conform to established criteria for undertaking drafting efforts,
the Conference agreed to do so. The Drafting Committee met over a period of three
years and had valuable input from athlete agents, coaches, individuals responsible



for administering existing acts, and representatives of the players associations of the
National Football League, the National Hockey League, major league baseball and
the NCAA.

Many of the provisions in the Uniform Athlete Agents Act are similar or
even identical to provisions found in some of the existing acts. The Uniform Act
follows the majority of States which have required registration of athlete agents.
Registration is required before initiating contact with a student-athlete to induce the
signing of an agency contract. If the student-athlete initiates contact with an athlete
agent, the athlete agent must apply for registration within seven days after
commencing any effort to induce the student-athlete to enter into an agency
contract. The act includes a list of disclosures which must be made in the
application for registration. It also includes a list of factors the administrator of the
act must consider and a list of factors the administrator may consider in
determining whether to issue a certificate of registration or suspend, revoke or
refuse to renew a registration. The act specifies terms which must be included in an
agency contract, requirements of notice to educational institutions after an agency
contract has been entered into, the right of the student-athlete to cancel an agency
contract within fourteen days after it is signed, and records which must be retained
by the athlete agent. Enforcement of the act is provided for by sections which
prohibit certain conduct and impose criminal and administrative penalties. The act
also provides that an educational institution has civil remedies against either an
athlete agent or a former student-athlete for damages caused by violation of the act.

The act does not require security in the form of malpractice insurance or
surety bonds as about half of the existing acts do. Those types of security for
athlete agents are not widely available. Insurance usually does not cover intentional
acts of the type the act prohibits. Further, the existing acts require security in
amounts ranging from $10,000 to $100,000. Those amounts are inadequate to
provide substantial protection. A requirement of greater security would be likely to
reduce the already limited market which is available.

Most importantly, the act will establish uniformity and provide for
reciprocity among the States adopting it. Provisions for reciprocity are found in the
sections relating to registration. Administrators are permitted to accept copies of
applications for registration filed in other States which adopt the Uniform Act and
to consider actions taken in another State which has adopted the Uniform Act in
deciding whether to deny, suspend, revoke or refuse to renew registration.
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UNIFORM ATHLETE AGENTS ACT (2000)

SECTION 1. SHORT TITLE. This [Act] may be cited as the Uniform
Athlete Agents Act.

Comment

The title Uniform Athlete Agents Act was selected because a majority of the
existing acts regulating the activities of agents representing athletes have similar
titles.

SECTION 2. DEFINITIONS. In this [Act]:
(1) “Agency contract” means an agreement in which a student-athlete

authorizes a person to negotiate or solicit on behalf of the student-athlete a

professional-sports-services contract or an endorsement contract.

(2) “Athlete agent” means an individual who enters into an agency contract

with a student-athlete or, directly or indirectly, recruits or solicits a student-athlete
to enter into an agency contract. The term includes an individual who represents to
the public that the individual is an athlete agent. The term does not include a
spouse, parent, sibling, [or] grandparent], or guardian] of the student-athlete or an
individual acting solely on behalf of a professional sports team or professional
sports organization.

(3) “Athletic director” means an individual responsible for administering
the overall athletic program of an educational institution or, if an educational

institution has separately administered athletic programs for male students and



female students, the athletic program for males or the athletic program for females,
as appropriate.

(4) “Contact” means a communication, direct or indirect, between an
athlete agent and a student-athlete, to recruit or solicit the student-athlete to enter
into an agency contract.

(5) “Endorsement contract” means an agreement under which a student-
athlete is employed or receives consideration to use on behalf of the other party any
value that the student-athlete may have because of publicity, reputation, following,
or fame obtained because of athletic ability or performance.

(6) “Intercollegiate sport” means a sport played at the collegiate level for
which eligibility requirements for participation by a student-athlete are established
by a national association for the promotion or regulation of collegiate athletics.

(7) “Person” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government;
governmental subdivision, agency, or instrumentality; public corporation, or any
other legal or commercial entity.

(8) “Professional-sports-services contract” means an agreement under
which an individual is employed, or agrees to render services, as a player on a
professional sports team, with a professional sports organization, or as a

professional athlete.



(9) “Record” means information that is inscribed on a tangible medium or
that is stored in an electronic or other medium and is retrievable in perceivable
form.

(10) “Registration” means registration as an athlete agent pursuant to this
[Act].

(11) “State” means a State of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular possession
subject to the jurisdiction of the United States.

(12) “Student-athlete” means an individual who engages in, is eligible to
engage in, or may be eligible in the future to engage in, any intercollegiate sport. If
an individual is permanently ineligible to participate in a particular intercollegiate
sport, the individual is not a student-at-h-lete for purposes of that sport.

Comment

Only individuals are within the definition of “athlete agent” and therefore
required to register under Section 5. Corporations and other business entities do
not come within the definition of “athlete agent” and therefore are not required to
register under the act, even though individuals employed by the corporation or other
business entity as athlete agents would be required to register. The definition also
includes other individuals or “runners” used by an agent to recruit or solicit a
student-athlete to enter into an agency contract. Attorneys are not excluded from
the definition. An attorney does not need to comply with the provisions of this act
in order to provide legal services to a student-athlete, but is required to register to
perform the services of an athlete agent.

Representatives of “professional sports teams or professional sports
organizations,” such as baseball teams, are excluded from the definition of “athlete
agent” as long as they are acting for their teams or organizations. If a representative
should attempt to induce a student-athlete to enter into an agency contract, rather
than a contract with the team or organization, registration is required. Also
excluded from the definition are individuals who simply provide information to a
student-athlete, but who do not recruit or solicit the student-athlete to sign an

|- 13



agency contract. For example, a professional athlete who gives a student-athlete
information about the qualifications of an athlete agent is not required to register
unless the professional athlete also attempts to recruit or solicit the student-athlete
to sign an agency contract. In the exclusion of certain family members from the
definition of “athlete agent,” the phrase “or guardian” is bracketed because some
States may use another term to describe an individual who has legal responsibility
for the care of another.

The definition of “contact” does not include communications which merely
provide information to the student-athlete. For example, a communication about
the position a student-athlete could reasonably expect to have in a professional draft
does not constitute recruitment or solicitation to enter into an agency contract.

The definition of “student-athlete” applies to a two-sport athlete who has
eligibility remaining in one sport. For example, an individual who has si gned a
contract to play professional basketball is not a student-athlete in basketball, but is a
student-athlete in baseball. The definition of “student-athlete” also includes
individuals who are not yet in college. It includes hi gh school students, high school
dropouts and high school graduates who have delayed matriculation to a college or
university so long as the individual may have future el gibility for intercollegiate
sports.

SECTION 3. SERVICE OF PROCESS; SUBPOENAS.

[(a)] By acting as an athlete agent in this State, a nonresident individual
appoints the [Secretary of State] as the individual’s agent for service of process in
any civil action in this State related to the individual’s acting as an athlete agent in
this State.

[(b)] [The [Secretary of State] may issue subpoenas for any material that is
relevant to the administration of this [Act].]

Comment

The office of Secretary of State has been designated as the administrator of
existing acts regulating the activities of athlete agents more frequently than any
other office. The office of Secretary of State is referred to in subsection (b) and
throughout this act. It is recognized, however, that the appropriate state office to

I~/



administer this act may vary from State to State and, therefore, references to the
Secretary of State are in brackets.

Subsection (b) is in brackets because it may not be required under the
administrative procedure acts of some States. If subsection (b) is not used, the
remainder of the section should not be designated as (a).

SECTION 4. ATHLETE AGENTS: REGISTRATION REQUIRED;
VOID CONTRACTS.

(a) Except as otherwise provided in subsection (b), an individual may not
act as an athlete agent in this State without holding a certificate of registration
under Section 6 or 8.

(b) Before being issued a certificate of registration, an individual may act as
an athlete agent in this State for all purposes except signing an agency contract, if:

(1) a student-athlete or another person acting on behalf of the student-
athlete initiates communication with the individual; and

(2) within seven days after an initial act as an athlete agent, the
individual submits an application for registration as an athlete agent in this State.

(¢) An agency contract resulting from conduct in violation of this section 18
void and the athlete agent shall return any consideration received under the
contract.

Comment

The intent of this section is to make the registration requirement as broad as
constitutionally permissible consistent with the minimum contacts theory of
International Shoe Company v. Washington, 326 U.S. 310 (1945). Agents must
register in each State in which they have established minimum contacts. For
example, an individual in State A contacting a student-athlete in State B is acting as
an athlete agent in both States and is therefore required to register in both States.

cd



Subsection (b) provides a safe harbor for an unregistered individual with
whom a student-athlete initiates communications. The individual must apply for
registration within seven days from the beginning of any effort to recruit or solicit
the student-athlete to enter into agency contract. If the individual does not attempt
to recruit or solicit the student-athlete to sign an agency contract, registration is not
required. References to “days” in this section and throughout the act mean calendar
days.

In addition to the penalties which may be imposed under Sections 15 and
177, subsection (c) discourages contact with a student-athlete by an individual who
has not registered as an athlete agent. An agency contract resulting from that
contract is void, not merely voidable.

SECTION 5. REGISTRATION AS ATHLETE AGENT; FORM;
REQUIREMENTS.

(a) An applicant for registration shall submit an application for registration
to the [Secretary of State] in a form prescribed by the [Secretary of State]. [An
application filed tnder this section is a public record.] The application must be in
the name of an individual and, except as otherwise provided in subsection (b),
signed or otherwise authenticated by the applicant under penalty of perjury and
state or contain:

(1) the name of the applicant and the address of the applicant’s principal
place of business:

(2) the name of the applicant’s business or employer, if applicable;

(3) any business or occupation engaged in by the applicant for the five
years next preceding the date of submission of the application;

(4) a description of the applicant’s:

(A) formal training as an athlete agent;



(B) practical experience as an athlete agent; and

(C) educational background relating to the applicant’s activities as
an athlete agent;

(5) the names and addresses of three individuals not related to the
applicant who are willing to serve as references;

(6) the name, sport, and last known team for each individual fbr whom
the applicant acted as an athlete agent during the five years next preceding the date
of submission of the application;

(7) the names and addresses of all persons who are:

(A) with respect to the athlete agent’s business if it is not a
corporation, the partners, members, officers, managers, associates, or profit-sharers
of the business; and

(B) with respect to a corporation employing the athlete agent, the
officers, directors, and any shareholder of the corporation having an interest of five
percent or greater;

(8) whether the applicant or any person named pursuant to paragraph (7)
has been convicted of a crime that, if committed in this State, would be a crime
involving moral turpitude or a felony, and identify the crime;

(9) whether there has been any administrative or judicial determination
that the applicant or any person named pursuant to paragraph (7) has made a false,

misleading, deceptive, or fraudulent representation;



(10) any instance in which the conduct of the applicant or any person
named pursuant to paragraph (7) resulted in the imposition of a sanction,
suspension, or declaration of ineligibility to participate in an interscholastic or
intercollegiate athletic event on a student-athlete or educational instituti on;

(11) any sanction, suspension, or disciplinary action taken against the
applicant or any person named pursuant to paragraph (7) arising out of occupational
or professional conduct; and

(12) whether there has been any denial of an application for, suspension
or revocation of, or refusal to renew, the registration or licensure of the applicant or
any person named pursuant to paragraph (7) as an athlete agent in any State.

(b) An individual who has submitted an application for, and holds a
certificate of, registration or licensure as an athlete agent in another State, may
submit a copy ofrthe application and certificate in lieu of submitting an application
in the form prescribed pursuant to subsection (a). The [Secretary of State] shall
accept the application and the certificate from the other State as an application for

- registration in this State if the application to the other State:

(1) was submitted in the other State within six months next preceding
the submission of the application in this State and the applicant certifies that the
information contained in the application is current;

(2) contains information substantially similar to or more comprehensive
than that required in an application submitted in this State; and

(3) was signed by the applicant under penalty of perjury.
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Comment

Most of the requirements for disclosure in an application for registration
found in subsection () are similar to requirements imposed by existing acts.
Subsection (a)(6) is not intended to cause an athlete agent who is also an attorney to
violate the attorney-client privilege. If an attorney’s role is limited to providing
legal services to a student-athlete, the attorney is not required to register as an
athlete agent or comply with this act. An attorney’s actions as an athlete agent,
however, are outside the scope of legal services, there is no privilege and the
attorney must comply with this act.

Tt is the intent of this section to require that records concerning registration
of athletes be open to the public. The provision in subsection (a) about an
application being a public record is bracketed because it is not necessary in States
which have other applicable law causing the records to be open to the public.

Subsection (b) provides for reciprocal use of applications in States which
have adopted the Uniform Act. The need for an agent to comply with substantially
different application procedures in multiple jurisdictions is eliminated. It is the first
of a number of reciprocity provisions found in the act which are intended to ease
the burden placed on agents by substantially different registration requirements and
to simplify enforcement of the act. Absence of reciprocity provisions in existing
acts is a primary reason why the Uniform Act is needed.

SECTION 6. CERTIFICATE OF REGISTRATION; ISSUANCE OR
DENIAL; RENEWAL.

(a) Except as otherwise provided in subsection (b), the [Secretary of State]
shall issue a certificate of registration to an individual who complies with Section
5(a) or whose application has been accepted under Section 5(b).

(b) The [Secretary of State] may refuse to issue a certificate of registration
if the [Secretary of State] determines that the applicant has engaged in conduct that
has a significant adverse effect on the applicant’s fitness to act as an athlete agent.

In making the determination, the [Secretary of State] may consider whether the

applicant has:

Il



(1) been convicted of a crime that, if committed in this State, would be
a crime involving moral turpitude or a felony;

(2) made a materially false, misleading, deceptive, or fraudulent
representation in the application or as an athlete agent;

(3) engaged in conduct that would disqualify the applicant from serving
in a fiduciary capacity;

(4) engaged in conduct prohibited by Section 14;

(5) had a registration or licensure as an athlete agent suspended,
revoked, or denied or been refused renewal of registration or licensure as an athlete
agent in any State;

(6) engaged in conduct the consequence of which was that a sanction,
suspension, or declaration of ineligibility to participate in an interscholastic or
intercollegiate athletic event was imposed on a student-athlete or educational
institution; or

(7) engaged in conduct that significantly adversely reflects on the
applicant’s credibility, honesty, or integrity.

(c) In making a determination under subsection (b), the [Secretary of State]
shall consider:

(1) how recently the conduct occurred;

(2) the nature of the conduct and the context in which it occurred; and

(3) any other relevant conduct of the applicant.

12



(d) An athlete agent may apply to renew a registration by submitting an
application for renewal in a form prescribed by the [Secretary of State]. [An
application filed under this section is a public record.] The application for renewal
must be signed by the applicant under penalty of perjury and must contain current
information on all matters required in an original registration.

(e) An individual who has submitted an application for renewal of
registration or licensure in another State, in lieu of submitting an application for
renewal in the form prescribed pursuant to subsection (d), may file a copy of the
application for renewal and a valid certificate of registration or licensure from the
other State. The [Secretary of State] shall accept the application for renewal from
the other State as an application for renewal in this State if the application to the
other State:

(1) was submitted in the other State within six months next preceding
the filing in this State and the applicant certifies the information contained in the
application for renewal is current;

(2) contains information substantially similar to or more comprehensive
than that required in an application for renewal submitted in this State; and

(3) was signed by the applicant under penalty of perjury.

(f) A certificate of registration or a renewal of a registration is valid for
[two] years.

Comment

This section includes many of the factors which are considered in
determining whether to register athlete agents under existing legislation. In
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addition, the Secretary of State is authorized to consider action taken in another
State, which has adopted the Uniform Act, regarding registration or licensure.

A requirement that Secretaries of State exchange information about denial,
suspension, revocation or refusal to renew registration of athlete agents is beyond
the scope of this act. Since an agreement to exchange such information would
reduce the expense of administering this act and provide for more effective

enforcement, it seems likely the Secretaries of State will enter into such an
agreement.

SECTION 7. SUSPENSION, REVOCATION, OR REFUSAL TO
RENEW REGISTRATION.

[(2)] The [Secretary of State] may suspend, revoke, or refuse to renew a
registration for conduct that would have justified denial of registration under
Section 6(b).

[(b) The [Secretary of State] may deny, suspend, revoke, or refuse to renew
a certificate of registration or licensure only after proper notice and an opportunity

for a hearing. The [Administrative Procedures Act] applies to this [Act].]

Comment

By reference to Section 6(b), this section permits the Secretary of State to
consider, among other things, actions in another State to suspend, revoke, or refuse
to renew registration.

“Administrative Procedures Act” is bracketed because some States may
refer to laws relating to due process in administrative procedures by another name.

SECTION 8. TEMPORARY REGISTRATION. The [Secretary of State]
may issue a temporary certificate of registration while an application for registration

or renewal of registration is pending.
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Comment

The discretion to issue a temporary certificate of registration is broad
enough to include issuance of such a certificate even where the registration may be
contested. It is not necessary to issue a temporary certificate to protect an
individual with whom a student-athlete initiated communications. Under Section
4(b), that individual is only required to file an application for registration within
seven days after commencement of efforts to recruit or solicit the student-athlete to
sign an agency contract.

SECTION 9. REGISTRATION AND RENEWAL FEES. An application
for registration or renewal of registration must be accompanied by a fee in the
following amount:

(1) [$] for an initial application for registration;

(2) [$] for an application for registration based upon a certificate of
registration or licensure issued by another State;

(3) [$] for an application for renewal of registration; or

(4) [$] for an application for renewal of registration based upon an

application for renewal of registration or licensure submitted in another State.

Comment

The amount of fees is left for each State to determine. Some States with
existing acts have set fees in amounts sufficient to recover the cost of
administration. If that approach is taken, a fee for registration or renewal based on
registration or renewal of registration in another State should be less than when a
complete evaluation and review of an application is necessary.

Athlete agent registration is the cornerstone of this act. High registration
fees imposed by some States with existing acts have probably contributed to
seemingly small numbers of registrants under existing acts. The success of this act
may be contingent on the implementation of a reasonable fee structure which does
not motivate non-compliance.
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SECTION 10. REQUIRED FORM OF CONTRACT.
(a) An agency contract must be in a record, signed or otherwise
authenticated by the parties.
(b) An agency contract must state or contain:

(1) the amount and method of calculating the consideration to be paid by
the student-athlete for services to be provided by the athlete agent under the
contract and any other consideration the athlete agent has received or will receive
from any other source for entering into the contract or for providing the services;

(2) the name of any person not listed in the application for registration
or renewal of registration who will be compensated because the student-athlete
signed the agency contract;

(3) a description of any expenses that the student-athlete agrees to
reimburse;

(4) a description of the services to be provided to the student-athlete;

(5) the duration of the contract; and

(6) the date of execution.

(c) An agency contract must contain, in close proximity to the signature of
the student-athlete, a conspicuous notice in boldface type in capital letters stating:
WARNING TO STUDENT-ATHLETE
IF YOU SIGN THIS CONTRACT:
(1) YOUMAY LOSE YOUR ELIGIBILITY TO COMPETE AS A

STUDENT-ATHLETE IN YOUR SPORT;
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(2) IF YOU HAVE AN ATHLETIC DIRECTOR, WITHIN 72 HOURS
AFTER ENTERING INTO THIS CONTRACT, BOTH YOU AND YOUR
ATHLETE AGENT MUST NOTIFY YOUR ATHLETIC DIRECTOR; AND

(3) YOU MAY CANCEL THIS CONTRACT WITHIN 14 DAYS AFTER
SIGNING IT. CANCELLATION OF THIS CONTRACT MAY NOT
REINSTATE YOUR ELIGIBILITY.

(d) An agency contract that does not conform to this section is voidable by
the student-athlete. If a student-athlete voids an agency contract, the student-athlete
is not required to pay any consideration under the contract or to return any
consideration received from the athlete agent to induce the student-athlete to enter
into the contract.

(e) The athlete agent shall give a record of the signed or otherwise
authenticated agency contract to the student-athlete at the time of execution.

Comment

This section is intended to provide protection to the student-athlete by
requiring a form of agency contract similar to those required in some consumer
transactions. The Drafting Committee preferred to require that agency contracts be
in traditional written form. However, the adoption of the Electronic Signatures in
Global and National Commerce Act (see Section 19) eliminated that option.

A student-athlete who opts to void an agency contract under this section
because it does not comply with the specified form is not required to return any
consideration received to induce the signing of the agency contract because such
inducement is prohibited conduct under Section 14.

The compensation referred to in subsection (b)(2) is compensation for
services intended to induce the student-athlete to sign an agency contract. It does
not include compensation individuals may receive because an athlete agent has
been successful in securing an agency contract. For example, the compensation
paid employees of an athlete agent who did not participate in inducing the student-
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athlete to sign an agency contract is not compensation under subsection (b)(2) even
though their compensation may be made possible by the income resulting from the
agency contract.

Subsection (b) contains references to a student-athlete in a time context in
which the individual may be a former student-athlete. This is done for simplicity in
drafting. It should be noted that violation of eligibility rules adopted by an
educational institution or a national association is not automatic and does not occur
until a determination has been made by the educational institution or the national
association

SECTION 11. NOTICE TO EDUCATIONAL INSTITUTION.

(a) Within 72 hours after entering into an agency contract or before the next
scheduled athletic event in which the student-athlete may participate, whichever
occurs first, the athlete agent shall give notice in a record of the existence of the
contract to the athletic director of the educational institution at which the student-
athlete is enrolled or the athlete agent has reasonable grounds to believe the
student-athlete intends to enroll.

(b) Within 72 hours after entering into an agency contract or before the next
athletic event in which the student-athlete may participate, whichever occurs first,
the student-athlete shall inform the athletic director of the educational institution at
which the student-athlete is enrolled that he or she has entered into an agency

contract.

Comment

The purpose of this section is to prevent an educational institution from
being sanctioned or penalized by allowing an ineli gible player to participate in
intercollegiate sports. The penalties may be severe. In addition to non-monetary
penalties mentioned in the prefatory note, penalties may include loss of very
substantial revenues received for participation in a football bow] game or a post-
season basketball tournament.

18
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SECTION 12. STUDENT-ATHLETE’S RIGHT TO CANCEL.

(a) A student-athlete may cancel an agency contract by giving notice of the
cancellation to the athlete agent in a record within 14 days after the contract is
signed.

(b) A student-athlete may not waive the right to cancel an agency contract.

(c) If a student-athlete cancels an agency contract, the student-athlete is not
required to pay any consideration under the contract or to return any consideration
received from the athlete agent to induce the student-athlete to enter into the
contract.

Comment

Because of the disparity in the sophistication of the parties, this section
gives the student-athlete or former student-athlete the right to cancel an agency
contract within 14 days even if the athlete agent has complied with the provisions
of Section 10 regarding the form of the contract. The section provides relief to the
student-athlete who has entered into an ill-considered agency contract, but does not
provide any assurance that the student-athlete will be eligible to compete in a sport.

SECTION 13. REQUIRED RECORDS.
(2) An athlete agent shall retain the following records for a period of five
years:
(1) the name and address of each individual represented by the athlete
agent;
(2) any agency contract entered into by the athlete agent; and
(3) any direct costs incurred by the athlete agent in the recruitment or

solicitation of a student-athlete to enter into an agency contract.
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(b) Records required by subsection (a) to be retained are open to inspection

by the [Secretary of State] during normal business hours.

SECTION 14. PROHIBITED CONDUCT.
(a) An athlete agent, with the intent to induce a student-athlete to enter into
an agency contract, may not:
(1) give any materially false or misleading information or make a
materially false promise or representation;
(2) furnish anything of value to a student-athlete before the student-
athlete enters into the agency contract; or
(3) furnish anything of value to any individual other than the student-
athlete or another registered athlete agent.
(b) An athlete agent may not intentionally:
(1) initiate contact with a student-athlete unless registered under this
[Act];
(2) refuse or fail to retain or permit inspection of the records required to
be retained by Section 13;
(3) fail to register when required by Section 4;
(4) provide materially false or misleading information in an application
for registration or renewal of registration;

(5) predate or postdate an agency contract; or
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(6) fail to notify a student-athlete before the student-athlete signs or
otherwise authenticates an agency contract for a particular sport that the signing or
authentication may make the student-athlete ineligible to participate as a student-
athlete in that sport.

Comment

This section describes the conduct which gives rise to criminal penalties and
civil liabilities under Sections 15 and 16.

Subsection (a)(3) prohibits an athlete agent from making any payment or
providing anything of value to an individual who is in a position to influence a
student-athlete to enter into an agency contract unless that individual is registered
as an athlete agent. There have been numerous instances in which an athlete agent
has made payment to or provided something of value to family members, friends or
roommates of student-athletes to enlist their services in inducing a student-athlete
to sign an agency contract usually without disclosure to the student-athlete.

~ If a student-athlete signs an agency contract in the form required by Section
10, there is no failure to notify under subsection (b)(6) because the agency contract
includes the warning to student-athlete required by Section 10(c).

SECTION 15. CRIMINAL PENALTIES. An athlete agent who violates
Section 14 is guilty of a [misdemeanor] [felony] and, upon conviction, is
punishable by [ 1

Comment

The extent of the criminal penalties which may be imposed for violation of
the act are left to the States adopting the act because of a wide variation in the
criminal penalties provided for by existing acts. Variations in the criminal penalties
which may be imposed would not detract from the otherwise uniform and
reciprocal provisions of the act. Some potential criminal penalty is necessary to
discourage those individuals who are willing to engage in improper or illegal
conduct because of the size of the monetary stakes in the contemporary professional
sports world.




SECTION 16. CIVIL REMEDIES.

(a) An educational institution has a right of action against an athlete agent or
a former student-athlete for damages caused by a violation of this [Act]. In an
action under this section, the court may award to the prevailing party costs and
reasonable attorney’s fees.

(b) Damages of an educational institution under subsection (a) include
losses and expenses incurred because, as a result of the conduct of an athlete agent
or former student-athlete, the educational institution was injured by a violation of
this [Act] or was penalized, disqualified, or suspended from participation in
athletics by a national association for the promotion and regulation of athletics, by
an athletic conference, or by reasonable self-imposed disciplinary action taken to
mitigate sanctions likely to be imposed by such an organization.

(c) A right of action under this section does not accrue until the educational
institution discovers or by the exercise of reasonable diligence would have
discovered the violation by the athlete agent or former student-athlete.

(d) Any liability of the athlete agent or the former student-athlete under this
section is several and not joint.

(e) This [Act] does not restrict rights, remedies, or defenses of any person
under law or equity.

Comment

It is assumed that educational institutions will be very reluctant to brin gan
action against a former student-athlete. Public opinion and the desire to be
successful in future recruiting of athletes should cause educational institutions to
carefully consider whether to exercise the right established by subsection (a) in
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most situations. There are, however, known instances of extremely egregious
conduct by student-athletes who received lucrative professional contracts which
caused serious damage to educational institutions. Subsection (a) keeps open the
possibility of a civil action against those individuals.

Section 16 does not specifically authorize an action by a student-athlete
against an athlete agent because the student-athlete can bring an action against an
athlete agent under existing law. Subsection (e) preserves the rights of the student-
athlete under existing law.

SECTION 17. ADMINISTRATIVE PENALTY. The [Secretary of State]
may assess a civil penalty against an athlete agent not to exceed [$25,000] for a

violation of this [Act].

Comment

The procedure for imposing an administrative penalty and complying with
due process requirements are left to the adopting State’s administrative procedures
law.

SECTION 18. UNIFORMITY OF APPLICATION AND
CONSTRUCTION. In applying and construing this Uniform Act, consideration
must be given to the need to promote uniformity of the law with respect to its

subject matter among States that enact it.

SECTION 19. ELECTRONIC SIGNATURES IN GLOBAL AND
NATIONAL COMMERCE ACT. The provisions of this [Act] governing the
legal effect, validity, or enforceability of electronic records or signatures, and of
contracts formed or performed with the use of such records or signatures conform

to the requirements of Section 102 of the Electronic Signatures in Global and




National Commerce Act, Pub. L. No. 106-229, 114 Stat. 464 (2000), and supersede,
modify, and limit the Electronic Signatures in Global and National Commerce Act.

Comment
The Electronic Signatures in Global and National Commerce Act
(ESGNCA) contains provisions governing the legal effect, validity, or
enforceability of electronic records and electronic signatures. The act recognizes
contracts which have been formed with the use of electronic records or electronic
signatures even though the Drafting Committee recommends that agency contracts
be in the traditional written form.
SECTION 20. SEVERABILITY. If any provision of this [Act] or its
application to any person or circumstance is held invalid, the invalidity does not
affect other provisions or applications of this [Act] which can be given effect

without the invalid provision or application, and to this end the provisions of this

[Act] are severable.

SECTION 21. REPEALS. The following acts and parts of acts are hereby

repealed:

SECTION 22. EFFECTIVE DATE. This [Act] takes effect

Sikd
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Testimony
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Thursday, February 13, 2003

Introduction

Good Morning! My name is Becky Endicott and I am the Senior Associate Athletic Director at
Wichita State University. I appreciate the opportunity to testify here today on behalf of the
university in regard to our strong support of Senate Bill No. 61, the Uniform Athlete Agents Act.

Professional Background

I have been a member of the Wichita State University Athletic staff for the past ten years and the
Senior Associate Athletic Director for the past three years. Prior to coming to WSU, I was a
junior college coach for ten years, and have taught and coached in the Kansas public school
system. Throughout my entire professional career, one of my main focuses has been in the area
of student-athlete welfare and making sure that student-athletes receive not only a quality
education but also an opportunity to participate in athletics in the state of Kansas.

Importance of Passing the Law

In 1996 the Kansas Legislature enacted the Kansas Athlete Agents legislation K.S.A. 44-1506.
This legislation was the first step in protecting our student-athletes and universities against
illegal athlete agent conduct. Now it is imperative that we take the next step and enact the
Uniform Athlete Agents Act.

How does the legislation impact student-athlete welfare?

A significant number of student-athletes at WSU come from low-income backgrounds prior to
being introduced to our middle-class culture and values of our college campus. Although many
such athletes receive “full” scholarships, the awards do not, in fact, cover all the costs of
attending college. Tuition, books, room and board scholarships do not provide money for
clothes, entertainment, personal travel or other incidental expenses. Therefore, it is easier for
agents to prey on our young men and women who are surrounded by affluence and for them to
convince these young athletes that there is really nothing wrong with accepting a little spending
money or having access to a car.

Wichita State University also has numerous athletes who only receive partial scholarships to
participate in our other nationally known sport programs such as baseball. These student-athletes
at times are faced with financial issues in regard to just finding ways to fund the remainder of
their education. Since 1980, Wichita State University has had 108 student-athletes in the sport of
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baseball sign professional contracts with the assistance of agents. Out of these 108 individuals,
51 of them were drafted after their junior year of college.

What happens when student-athletes accept benefits prior to completing their eligibility?

The acceptance of these benefits violate NCAA rules and may result in a student-athlete being
declared ineligible for NCAA participation, or cause a team and/or university to incur harsher
penalties, such as forfeiture of contest or repayment on monies received from NCAA
championships. Any of these actions are detrimental to a university and our student-athletes
educational welfare.

Why adopt the UAAA?

The purpose of the UAAA is to protect the interest of student-athletes and institutions by
providing for a uniform regulation of athlete agents. The enactment of the UAAA would provide
a uniformity of state laws, a reciprocal registration provision and a reasonable fee schedule
making agents more likely to register. The act will also provide important consumer information
for student-athletes, parents, and institutions, as they will have access to detailed information
contained in the agent’s application. By enacting this legislation we will be providing Kansas
student-athletes protection along with providing universities the ability to pursue civil lawsuits
against an agent who causes unjust problems for a student-athlete or university.

Conclusion

In conclusion, I urge the State of Kansas legislature to adopt Senate Bill No. 61, the Uniform
Athlete Agent Act. The act is strongly supported by the NCAA and its 1,000 member
institutions. On behalf of all our universities and student-athletes who participate in collegiate
athletics in the State of Kansas I strongly urge you to take the next step in protecting our young
men and women. Iurge you to support the passage of Senate Bill 61. Thank you for your time,
and I would be happy to stand for questions.
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Introduction.

On behalf of the Kansas State University Athletic Department, I
appreciate the opportunity to testify and to express our strong
support for Senate Bill No. 61, the Uniform Athlete Agent Act.

The Kansas State University Athletic Department in cooperation
with the University of Kansas, Wichita State University and many
other institution’s of higher learning in the State of Kansas propose
to the State of Kansas to adopt the Uniform Athlete Agent Act.

Why are coaches and Universities Concerned about the Athlete
Agents?

1. Intoday’s society, professional athletes are highly
compensated and most have agents that perform valuable
services.

2. Unfortunately, the illicit practices of some of these agents,
would-be agents and their runners have caused serious
problems for student-athletes and educational institutions as
these agents aggressively pursue the substantial fees that
accompany the representation of professional athletes.

3. These agents, motivated largely by financial considerations, are
willing to use any means necessary to represent a student-
athlete who has even a remote chance of playing professional
sports. They frequently employ tactics that involve secret
payments or gifts (goods, autos, cash, clothing) to the athlete,
undisclosed payments to friends and relatives who may be in a
position to influence the athlete, unrealistic promises, and
considerable arm-twisting.

4. There can be significant damage that results from these
impermissible and oftentimes illegal practices. Impermissible
benefits provided by agents violate NCAA rules and may result
in the following:
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a. Student-athlete ineligibility for participation in
NCAA competition.

b. Harsh penalties on the team and the University
(including the imposition of NCAA sanctions
that have resulted in the repayment of monies
received from NCAA championship
competition, forfeiture of contests and other
penalties).

c. Student-athletes may be enticed to pursue a
professional career and leave school early only
to later realize that their agent gave them bad
advice.

Why we need to adopt Senate Bill No. 61, the Uniform Athlete
Agent Act in the State of Kansas.

Bill No. 61 has many important features:

1. The adoption of the Act will help achieve a uniform set of
athlete agent regulations that will establish a clear, single set of
standards for agent conduct.

2. The Act is designed to provide protection for student-athletes
(act outlines improper agent conduct) and institutions (act
provides institutions with the right to pursue a civil lawsuit
against an agent who causes a school to suffer damages as a
result of the agent’s violation of the act).

3. The Act will provide important consumer information for
student-athletes, parents and institutions, as they will have
access to the detailed information contained in the agent
application.

4. The Act provides for strong penalties. Bill No. 61 contains
criminal, civil and/or administrative penalties that can be
imposed against those who violate provisions of the Act.

History of Athlete Agent Acts.
The original Athlete Agent Act in the State of Kansas was adopted

in 1996. Since the adoption of the Act the Secretary of State has
been very helpful and cooperative.
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Since 1981, at least 28 states have had some type of statues
regulating athlete agents. The UAAA will provide an athlete agent
one uniform process for each state. The National Conference of
Commissioners on Uniform State Laws drafted the Act and
approved and recommended for the enactment in all states at its
Annual Conference meeting.

In 2001, the first legislative cycle in which the NCAA and NCCUSL sought
state introduction and adoption of the UAAA, 27 states introduced the
legislation and 12 jurisdictions adopted it, including Alabama, Arizona,
Arkansas, Delaware, Idaho, Indiana, Mississippi, Nevada, Tennessee, U.S.
Virgin Islands, Utah and West Virginia.

In 2002, the District of Columbia already has adopted the act, and it has been
introduced in 12 more states, including California, Florida, Georgia, Hawaii,
llinois, Towa, Maryland, Michigan, Minnesota, South Carolina, Washington
and Wisconsin. The legislation also is pending in several other states.

In February 2002, the UAAA has seen substantial movement within state
legislative bodies. In Michigan, the bill passed through a house subcommittee
unanimously after strong testimony from Deana Garner of the NCAA's agent,
gambling and amateurism activities staff, and in Illinois and Wisconsin, the
bill also moved quickly through committees and seems headed toward
passage.

In February 2003, the institutions of higher learning in the State of Kansas
would like to join the many other State’s in the adoption of the UAAA.

The benefits of the Act include but are not limited to the following:

O Prohibits agents from giving deceptive information or promises
with the intent to induce a student-athlete into signing an agent
contract.

a Allows student-athletes who enter into a contract before their
eligibility expires, the right to cancel the contract within two
weeks, taking the control out of the agent’s hands and giving it
back to the student-athlete.

O  Requires both agents and student-athletes to notify the college
or university within 72 hours of signing an agent contract.

0 Provides member institutions with a right of civil action against
the agent and former student-athlete for any damages caused
by a violation of the Act.

0 Provides the state the ability to impose criminal, civil and
administrative penalties with the enforcement of the Act.



V. I Urge the Kansas Legislature to adopt Senate Bill No. 61

1. The Uniform Athlete Agent Act is strongly supported by the
NCAA and its 1,000 member institutions. I think I speak for
all my coaching colleagues in Kansas when [ say that we
strongly urge the legislature to adopt Senate Bill No. 61 as
quickly as possible.

2. Will this be a panacea for all athlete agent problems? No.
However, there is no question that the Act will provide
protections for student-athletes and institutions while also
providing a consistent, uniform, cost-effective regulatory
system for agents to conduct their business.

Again, on behalf of Kansas State University I truly appreciate the opportunity
to provide testimony in support of Senate Bill No. 61-Uniform Athlete Agent
Act.

Thank You.

Respectfully submitted,

Bill Snydex

Bill Snyder

Head Football Coach
Kansas State University
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YEMPORIA STATE UNIVERSITY

1200 Commercial St 620.341-5333 OFFICE OF THE PRESIDENT

Emporia, Kansas 620-341-5553 fox Campus Box 4001
66801-5087 www.emporia.edu

February 12, 2003

Senator John Vratil, Chairman
Senate Judiciary Committee

Honorable Senator Vratil,

As president of the NCAA Division II President’s Council, I am writing in support of the
Uniform Athlete Agent Act, which would be enacted by Senate Bill 61.

Since 1981, at least 28 states, including Kansas, have had some type of statute regulating
athlete agents. However, these laws vary considerably from state to state and many
statutes contain provisions that are vague and not enforced. As a result, athlete agents
have largely ignored existing registration requirements as well as other provisions
contained in current laws.

As of January 2003, the UAAA had been passed in 15 states and two territories and 14
additional states had introduced the UAAA into their state legislatures. It is timely for
Kansas to strengthen its approach to regulating athletic agents by adopting the UAAA as
well.

The UAAA would bring Kansas in line with other states, ensuring greater compliance
among athlete agents. It would allow for an efficient system of reciprocal registration.
Students, parents and universities would have access to consumer information about
particular agents to better enable all interested parties to make educated decisions. It
authorizes the secretary of state to subpoena materials relevant in the enforcement of the
act, and provides for criminal, civil and administrative penalties at the state level.

Sincerely yours,

o

Dr. Kay Schallenkamp
President

Senate Judiciary
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KANSAS TRIAL LAWYERS ASSOCIATION

Lawyers Representing Consumers

To:  Senate Judiciary Committee

From: Gary D. White, Jr., Vice President of Legislation
Kansas Trial Lawyers Association

Re: 2003 SB 61
Date: February 13, 2003

Chairman Vratil and members of the Senate Judiciary Committee. Thank you for the
opportunity to submit comments regarding SB 61. My name is Gary White and I currently serve
as Vice President of Legislation for the Kansas Trial Lawyers Association.

KTLA has no objection to the substantive provisions of SB 61. We recognize the concerns of
educational institutions in this state and the abuses that have occurred that the institutions feel
necessitate this legislation. We are concerned, however, that the remedial provisions of this
legislation violate longstanding principles of American law.

Specifically, Section 15(a) allows an educational institution to pursue a cause of action against
an athlete agent or former student-athlete for damages. This section goes on to provide that “[i]n
an action under this section, the court may award to the prevailing party costs and reasonable
attorney fees.” This attorney fee provision is known as the “English Rule” or “Loser Pay Rule”
and has been rejected by American courts since a decision by the United States Supreme Court in
1796.

Historically, American courts have rejected the English rule in favor of the “American Rule” in
which both parties are responsible for their own attorney fees. In the 1796 decision in Arcambel
v. Wiseman, the United States Supreme Court rejected the English Rule stating that “the general
practice in the United States is in opposition to the [English rule].” In 1967, in Fleischmann
Distilling Corp. v. Maier Brewing Co., Chief Justice Warren wrote:

In support of the American rule, it has been argued that since litigation is at best
uncertain one should not be penalized for merely defending or prosecuting a
lawsuit . . ..

The American rule is a longstanding principle of American law and we respectfully request that
the phrase “and reasonable attorney fees™ be stricken from Section 15(a).

Senate Judiciary
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As model legislation, SB 61 does not address Kansas law or attempt to conform to existing
Kansas law. For instance, Section 15(d) provides that the liability of the athlete agent or student-
athlete “is several not joint.” This phrase is apparently designed to reject the common law
principles of joint and several liability so that each defendant is responsible for the damages
caused by their own actions. Kansas calls this principle “comparative fault” and has codified the
principle in K.S.A. 60-258a. Rather than use terminology that is not otherwise utilized in Kansas
statutes, we request that the phrase “is several not joint” be stricken and replaced with the phrase
“shall be subject to K.S.A. 60-258a.”

Neither of the concerns that we have raised today effect the substantive provisions of SB 61 or
an educational institutions ability to make a damage claim against an athlete agent or former
student-athlete. Rather, the amendments merely conform the remedial provisions of the bill to
current Kansas law.

Thank you again for the opportunity to express our concerns about SB 61. We have attached a
balloon with our proposed amendments, which we request you approve.





