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Date

MINUTES OF THE SENATE NATURAL RESOURCES COMMITTEE.

The meeting was called to order by Chairman Senator Robert Tyson at 8:34 a.m. on March 24, 2003 in
Room 423-S of the Capitol.

Members present: Senator Lee, Senator Tyson, Senator Taddiken, Senator Umbarger, Senator
Huelskamp, Senator Corbin, Senator Adkins, Senator Schmidt

Committee staff present: Raney Gilliland, Legislative Research
Lisa Montgomery, Revisor of Statutes
Shannon Stone, Secretary

Conferees appearing before the commuttee:

Jere White, Kansas Cormn Growers, Kansas Grain Sorghum Producers, Kansas Grain and Feed
Association , Kansas Agribusiness Retailers Association

Karl Muldener, Kansas Department of Health and Environment (KDHE)

Steve Swaffar, Kansas Farm Bureau (KFB)

Secretary Mike Hayden, Kansas Department of Wildlife and Parks

Charles Benjamin, Sierra Club

Others attending: See attached list

House Bill 2219
Staff, Raney Gilliland reviewed the bill with the Committee and answered questions. (Attachment 1)

Jere White, representative of several agricultural business associations, provided testimony in support of
the bill. He stated that the bill was a realistic approach to protecting water quality in Kansas, and that
standards defined in the bill were consistent with those already endorsed by the Environmental Protection
Agency. (Attachment 2)

Speaking on behalf of KDHE, Karl Muldener gave oral testimony addressing the anomalies the
Department has run into enacting HB 2219. Mr. Muldener also requested that the Committee consider
placing certain small streams into subcategories. KDHE Secretary Robert Bremby submitted written
testimony at a later time. (Attachment 3)

Steve Swaffar of Kansas Farm Bureau shared his organization’s support for the bill. He praised the action
taken to create HB 2219 to correct deficiencies identified by EPA. Mr. Swaffar encouraged the
Committee to begin the primary recreational use season on May 1 and end it on September 30 of each
year. They also suggested that the definition of “kayaking” retain the classification of a “primary
recreational use activity” and all other forms of boating, fall under the heading of “secondary recreational
use activities”. (Attachment 4)

At the invitation of the Committee, Secretary Hayden spoke about how the change of dates might affect
the Department. In response to a question from the Committee, Secretary Hayden responded that he did
not believe reclassification of streams would affect walk-in-hunting-areas (WIHA).

At the invitation of the Committee, Charles Benjamin of the Sierra Club shared his concerns with a
change in the dates for recreation. He asserted that EPA was in violation of the Clean Water Act due to
their failure to notify the state within the prescribed ninety days following the filing of the state’s report.

Senator Tyson closed the hearing on the bill and announced that it would be worked on the 25" of March.

Senator Umbarger shared two letters from Fish and Wildlife Service regarding Federal statutes concerning
prairie dogs. (Attachments 5 and 6).

The meeting was adjourned at 9:30 a.m.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1
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“Sec. 1 K.S.A. 2002 Supp. 82a-2001. is hereby amended to read as follows: 82a-
2001. As used in this act:

(a) (1) "Classified stream segments" shall include all stream segments that are
waters of the state as defined in subsection (a) of K.S.A. 65-161, and amendments

thereto, and waters described in subsection (d) of K.S.A. 65-171d, and amendments
thereto, that;

(A) Are indicated on the federal environmental protection agency's reach file 1
(RF1) (1982) and have the most recent 10-year median flow of equal to or in excess of 4
one cubic foot per second based on data collected and evaluated by the United States
geological survey or in the absence of stream segment flow data, calculations of flow
conducted by extrapolation methods provided by the United States geological survey;

(B) have the most recent 10-year median flow of equal to or in excess of 4 one
cubic foot per second based on data collected and evaluated by the United States
geological survey or in the absence of stream segment flow data, calculations of flow
conducted by extrapolation methods provided by the United States geological survey:

(C) are actually inhabited by threatened or endangered aquatic species listed in

rules and regulations promulgated by the Kansas department of wildlife and parks or the
United States fish and wildlife service;

(D) (i) scientific studies conducted by the department show that peeling-of water
during periods of zefe flow less than one cubic foot per second stream segments
prevides provide important refuges for aquatic life and permits permit biological
recolonization of intermittently flowing segments; and

(i) a cost/benefit analysis conducted by the department and taking into account the
economic and social impact of classifying the stream segment indicates that the benefits
of classifying the stream segment outweigh the costs of classifying the stream segment,
as consistent with the federal clean water act and federal regulations; or

(E) are at the point of discharge on the stream segment and downstream from such
point where the department has issued a national pollutant discharge elimination system
permit other than a permit for a confined feeding facility, as defined in K.S.A. 65-171d,
and amendments thereto.

(2) Classified stream segments other than those described in subsection (a)(1)(E)

shall not include ephemeral streams; grass, vegetative or other waterways; culverts: or
ditches.

(3) Any definition of classified stream or "classified stream segment” in rules and
regulations or law that is inconsistent with this definition is hereby declared null and void.

(b) "Department" means the department of health and environment.
S{Aaﬁf@. ldmwalQ&mrces ComﬁH’ee_
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(c) "Designated uses of classified stream segments" shall be defined as follows:

(1) "Agricultural water supply use" means the use of a classified stream segment
for agricultural purposes, including the following:

(A) 'Irrigation" means the withdrawal of water from a classified stream segment for
application onto land; or

(B) "livestock watering" means the provision of water from a classified stream
segment to livestock for consumption.

(2) "Aquatic life support use" means the use of a classified stream segment for the
maintenance of the ecological integrity of streams, lakes and wetlands, including the
sustained growth and propagation of native aquatic life; naturalized, important,
recreational aquatic life; and indigenous or migratory semi-aquatic semiaguatic or
terrestrial wildlife directly or indirectly dependent on surface water for survival.
Categories of aquatic life support use include:

(A) "Special aquatic life use waters" means classified stream segments that contain
combinations of habitat types and indigenous biota not found commonly in the state, or
classified stream segments that contain representative populations of threatened or
endangered species, that are listed in rules and regulations promulgated by the Kansas
department of wildlife and parks or the United States fish and wildlife service.

(B) "Expected aquatic life use waters" means classified stream segments
containing habitat types and indigenous biota commonly found or expected in the state.

(C) "Restricted aquatic life use waters" means classified stream segments
containing indigenous biota limited in abundance or diversity by the physical quality or
availability of habitat, due to natural deficiencies or artificial modifications, compared to
more suitable habitats in adjacent waters.

(3) "Domestic water supply" means the use of a classified stream segment, after
appropriate treatment, for the production of potable water.

(4) "Food procurement use" means the use of a classified stream segment for the

obtaining of edible forms of aquatic or semi-agquatic semiaquatic life for human
consumption.

(9) "Groundwater recharge use" means the use of a classified stream segment for
the replenishing of fresh or usable groundwater resources. This use may involve the
infiltration and percolation of surface water through sediments and soils or the direct
injection of surface water into underground aquifers.

(6) "Industrial water supply use" means the use of a classified stream segment for
nonpotable purposes by industry, including withdrawals for cooling or process water.

(7) (A) "Recreational use" means:



() Primary contact recreational use is use ofa classified stream segment for
recreation during the period from hrough- eF-34of each year, provided such
classified stream segment eww%mmmmm%
andﬁaeeesableubyumep&bheﬁa\c@—{b} is capable of supporting the recreational activities of
swimming, skin diving, water-skiing waterskiing, wind surfing, beating kayaking or
mussel harvesting where the body is intended to be immersed in surface water to the
extent that some inadvertent ingestion of water is probable:.

(a) Primary contact recreational use-Class A: use of a classified stream segment
for recreation during the period from Aprit-+through-Octeber31 May 1 through
September 30 of each year, and the classified stream segment is a designated public
swimming area. \Water quality criterion for bacterial indicator organisms applied to Class
A waters shall be the-geometric-mean-of atleast 5-samples collected-in-separate 24-
heurperiods-overa-30-dayperiod-and set at a-minimum an illness rate of 8, or more,
per 1000 swimmers. If through routine monitoring, a sample collected exceeds the
primary recreation use-Class A single-sample criterion, then at least five more
samples shall be collected in separate 24 hour periods over a thirty day period to
calculate a geometric mean. The classified stream segment shall only be
considered impaired for primary recreation use-Class A if the geometric mean of
the § samples exceeds the corresponding water quality criterion, The water quality
criterion for primary contact recreation use-Class A waters during the period Novembert
through-Mareh-31 October 1 through April 30 of each year shall be equal to the
criterion applied to secondary contact recreation use-Class A waters.

(b) Primary contact recreational use-Class B: use of a classified stream segment
for recreation, where moderate full body contact recreation is expected. during the
period from Aprit-+through-Octeber31 May 1 through September 30 of each year, and
the classified stream segment is by law or written permission of the landowner is open to
and accessible by the public. Water quality criterion for bacterial indicator organisms
applied to Class B waters shall be the-geometricmean-of atleast 5-samples-collected-in
separate 24-hour-periods-overa-30-day-peried-and set at aminimum an illness rate of
10 or more per 1000 swimmers. If through routine monitoring, a sample collected
exceeds the primary recreation use-Class B single-sample criterion, then at Jeast
five more samples shall be collected in separate 24 hour periods over a thirty day
period to calculate a geometric mean. The classified stream segment shall only be
considered impaired for primary recreation use-Class B if the geometric mean of
the 5 samples exceeds the corresponding water quality criterion. The water quality
criterion for primary contact recreation use-Class B waters during the period Nevembert
through-March-31 October 1 through April 30 of each year shall be equal to the
criterion applied to secondary contact recreation use-Class A waters.

(c) Primary contact recreational use-Class C: use of a classified stream segment
for recreation, where full body contact recreation is infrequent, during the period from
Aprittthrough-October 31 May 1 through September 30 of each year, and is not open
to and accessible by the public under Kansas law and is capable of supporting the
recreational activities of swimming, skin diving, water-skiing, wind surfing, or beating-
mussel harvesting; wading-erfishing. Water quality criterion for bacterial indicator
orqamsms apphed to Class C waters shall be theﬂgemetnaqqean—ef—at—teast—é{.ammes

nd set at a-minimum an
|Ilness rate of 12 or more, per 1000 swimmers. If through routine monitoring, a




sample collected exceeds the primary recreation use-Class C single-sample
criterion, then at least five more samples shall be collected in separate 24 hour
periods over a thirty day period to calculate a geometric mean. The classified
stream seqgment shall only be considered impaired for primary recreation use-
Class C if the geometric mean of the 5 samples exceeds the corresponding water
quality criterion. The water quality criterion for primary contact recreation use-Class C
waters during the period Nevember-1through-March-31 October 1 through April 30 of

each year shall be equal to the criterion applied to secondary contact recreation use-
Class B waters.

(i) Secondary contact recreational use:——a} is use of a classified stream segment
for recreat|on prowded such ciassmed stream segment (4+by—teweeby-wmten
is capable of
supportlng the recreattonal activities of wadlngl o fishing canoeing, motor boating,
rafting or other types of boating where the body is not intended to be immersed and
where ingestion of surface water is not probable.—of

(a) Secondary contact recreational use-Class A: use of a classified stream
segment for recreation capable of supporting the recreational activities of wading or
fishing and the classified stream segment is by law or written permission of the
landowner is open to and accessible by the public. Water quality criterion for bacterial
indicator organisms applied to secondary contact recreational use-Class A waters shall
be the-geometric-mean-of atleast 5 samplescollected-in separate 24-hour periods-over
a-30-day-period-and-shall-be 9 times the criterion applied to primary contact recreational
use-Class B waters. If through routine monitoring, a sample collected exceeds the
secondary recreation use-Class A single-sample criterion, then at least five more
samples shall be collected in separate 24 hour periods over a thirty day period to
calculate a geometric mean. The classified stream seqment shall only be
considered impaired for secondary recreation use-Class A if the geometric mean
of the 5 samples exceeds the corresponding water quality criterion.

(b) Secondary contact recreational use-Class B: use of a classified stream
segment for recreation capable of supporting the recreational activities of wading or
fishing and the classified stream segment and is not open to and accessible by the
public under Kansas law. Water quality criterion for bacterial indicator organisms applied
to secondary contact recreatlonal use Class B waters shaII be theeeemetnemeaeef-at

9 tlmes the crlterlon applled to primary contact recreatlonat Class C use waters. if
through routine monitoring, a sample collected exceeds the secondary recreation
use-Class B single-sample criterion, then at least five more samples shall be
collected in separate 24 hour periods over a thirty day period to calculate a
geometric mean. The classified stream segment shall only be considered impaired
for secondary recreation use-Class B if the geometric mean of the 5 samples
exceeds the corresponding water quality criterion.




(B) If opposite sides of a classified stream segment would have different
designated recreational uses due to differences in public access, the designated use of
the entire classified stream segment may be the higher attainable use, notwithstanding
that such designation does not grant the public access to both sides of such segment.

(C) Recreational use designations shall not apply to stream segments where the
natural, ephemeral, intermittent or low flow conditions or water levels prevent
recreational activities.

(d) "Ephemeral stream" means streams that flow only in response to precipitation
and whose channel is at all times above the water table.

(e) "Secretary" means the secretary of health and environment.
Sec. 2 K.S.A. 2002 Supp. 82a-2001 is hereby repealed.

Sec. 3 This act shall take effect and be in force from and after its publication in
the statute book.

Sec. 4 The Secretary of the Kansas Department of Health and Environment
shall develop and publish proposed rules and requlations to incorporate the
provisions of House Bill 2219, in accordance with the rules and requlations
filing act, on or before July 1, 2003.




\

Grain Sorgh Co
rain sorgnum

- rn Growers
Producers Association /TSSGCIATION

Thank you Mr. Chairman and members of the committee for the opportunity to provide testimony
today. I am Jere White, Executive Director for the Kansas Corn Growers and Kansas Grain Sorghum
Producers Associations. Iam providing testimony today on behalf of my two associations, the Kansas
Livestock Association, Kansas Grain and Feed Association and Kansas Agribusiness Retailers Association.

We are here today to provide testimony in support of Substitute for HB 221 9, a bill addressing waters
of the state. The proposed bill refines a realistic approach to protecting water quality in Kansas streams and
allows precious economic resources allocated for that protection to be targeted towards the highest priority
uses for our streams. The proposed bill provides for new sub-classifications relative to recreational uses for
streams that will correct a recently identified problem within the water quality standards adopted under SB
204 during the 2001 Session. Most importantly, it embraces a method of risk mitigation already endorsed by
the US EPA.

In a meeting with EPA Region 7 over a month ago, we were informed of the EPA’s concerns with a
few issues that have surfaced during the implementation of SB 204. In as much as there had to be some
legislative action to make corrections, we had requesteq that KDHE bring forward ideas to this committee
for improving the recreational use designations and corresponding standards, as well as the issue relative to
providing protection in waters with flows less than 1 cfs. We believe Chairman Tyson has responded
appropriately in realizing that time was running out and work needed to be done on this issue, and we
support this effort. Mr. Chairman, members of the committee, we always understood that there might be
additional work to do beyond the adopted provisions of SB 204. With the draft publication of the

Implementation Guidance for Ambient Water Quality Criteria for Bacteria in May 2002, EPA

P.O. BOX 446, GARNETT, KS 66032-0446 ¢ PHONE (785) 448-6922 ® FAX: (785) 448-6932 )
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has provided the necessary guidance to further complete this work.

We do wish to offer a friendly amendment to the proposed amendment document distributed to the
committee last Thursday. On pages 4 and 5, regarding Primary contact recreational uses-Class A, B. & C and
Secondary contact recreational uses Class A and B, we suggest the following additions under each class:

Water criterion for bacterial indicator organisms applied to Class A (B&C) waters shall be a single-sample

maximum, serving as a trigger for the geometric mean. ..

On Page 54, Table 5-1, the EPA guidance document provides the option to use a “single-sample
maximum, serving as a trigger for collecting five samples within a 30-day period. If routine monitoring finds
an exceedance of a single-sample maximum, then the state or tribe collects additional samples to calculate
the geometric mean. The state or tribe then uses the geometric mean to make an attainment/nonattainment
decision (i.e., both the geometric mean and the single-sample maximum need to exceed the state or tribal
standards for the waterbody to be identified as impaired.” (Example #2) We believe this approach would
place less demand for KDHE resources, unless determined to be appropriate by exceeding the single sample
trigger. It is clearly an acceptable methodology to EPA and in line with the single sample concept that has
been discussed with stakeholders by KDHE for several months.

Many of the agricultural stakeholders that participated in SB 204 have worked to review the few
concerns of Region 7 with proposed standards based on SB 204. There will be other suggestions this
morning that are based on our work. We urge this committee’s consideration and the passage of Substitute

for HB 2219.
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RODERICK L. BREMBY, SECRETARY KATHLEEN SEBELIUS, GOVERNOR
DEPARTMENT OF HEALTH AND ENVIRONMENT

March 24, 2003

The Honorable Robert Tyson
The State Senate

State Capitol — Room 128-S
Topeka, Kansas 66612

Dear Senator Tyson:

During the hearing this morning several items were discussed which require a response from
this agency.

The first is the timing for the modifications to the Kansas Surface Water Quality Regulations.
Staff are in the midst of a review of the Kansas Surface Water Quality Regulations, KSA 28-16-28, et.
seq, as required by the Clean Water Act. This review started before I joined the agency in January,
2003. The bacteria standards have been discussed as part of this process. Staff anticipated these draft
regulations would be proposed in the early summer with formal public comment in the late summer or
early fall of 2003, with a targeted adoption date in November or early December, 2003. 1 anticipate we
could include any language from amendments to K.S.A. 82a-2001 with this package hence the date for
a public release by July 1, 2003 could be met. Since KDHE cannot control EPA’s actions, we can only
assert a willingness to move the regulation changes through as quickly as possible to have an approval

decision at the earliest possible date. We cannot obviously guarantee Region VII US EPA will have a
response prior to January 2004. -

The second issue for discussion is the time period during which the primary contact recreation
criteria are in effect. The current language is from April 1 through October 31 of each year. We
believe this is an appropriate time and would request that it not be changed. It may be worth noting
that Missouri uses the April 1 through October 31 timeframe for the recreational season. The
continuation of the period will allow for the protection of spring and early fall activities as well as
continuing the broader time period for assessment of our streams.

Finally, we have discussed alteration or amendment of K.S.A. 82a-2001 with the Secretary of
Agriculture, Secretary of Wildlife and Parks, and Director of the Kansas Water Office, and
representatives of the State Conservation Commission. The draft language developed was direct in
giving the Secretary of Health and Environment the ability to establish a risk based approach for
bacteria criteria using the guidance document prepared by US EPA and published in May 2002. While
[ recognize your desire to include more prescriptive language in the amendment of this statute. we may

have to return to this draft in the event of a US EPA disapproval. w g

OFFICE OF THE SECRETARY Wgﬁfm
CURTIS STATE OFFICE BUILDING, 1000 SW JACKSON ST, STE. 540 (UPEKA. KS 8861771368

Voice 785-296-0461 Fax 785-368-6348 http://www kdhe.state ks.us



The Honorable Robert Tyson
March 24, 2003
Page 2

For your reference [ have enclosed a copy of the draft language earlier prepared by the

department; the bullet outline of points presented by Karl Mueldener; and the table of statistics
requested by Senator Huelskamp.

If you have any questions, please contact Karl Mueldener (296-5500), Ron Hammerschmidt
(296-1535), or me (296-0461).

Sincerely yours,

Roderick L. Bimby

Secretary

RLB:RFH:cah

Attachments

Copies: Senator Mark Taddiken
Senator Janis Lee
Representative Joann Freeborn
Jeremy Anderson



New Language:
Recreational Use Issue:

K.S.A. 82a-2001 (¢)(7)(A)(iii) or in lieu of (1) or (ii) above, the department, through a
risk based methodology, and in consultation with other state agencies including the
Department of Agriculture, Department of Wildlife and Parks, Kansas Water Authority
and State Conservation Commission, may establish subcategories of primary and
secondary recreational uses reflecting the public accessibility to the stream. These
subcategories of recreational use can have different criteria reflecting the potential risk to
the public. The department in establishing recreational uses through a risk based '
methodology shall be consistent with the procedures in Implementation Guidance for
Ambient Water Quality Criteria for Bacteria, May 2002 Draft, published by the
Environmental Protection Agency, or subsequent final document. In establishing risk
based methodologies for recreational uses, the department shall assure the public is
provided ample opportunity for participation during development of regulations.

Flow Gap:

82a-2001 (a)(1)(D)(1) scientific studies conducted by the department on streams with a
10-years median flow of median less than 1 cfs, including periods of zero flow with

pooling, provides important refuges of aquatic life and permits biological colonization of
intermittently flowing segments; and

23



KDHE COMMENTS HB 2219 AMENDMENTS
TO: SENATE NATURAL RESOURCES COMMITTEE
MARCH 24, 2003

Recreational use concept proposed is very snmlar to concept put forward by
KDHE for comments

Fixes the oversight of omitting < 1 cfs streams being classifiable

Multiplier of 9 not in conformance w/ EPA draft guidance,
5 s the primary to secondary multiplier from guidance,
However, the resulting e-coli #’s would be w/in EPA draft limits, with the
exception of Secondary C — if a single sample
EPA Guidance allows single sample multipliers for secondary, by
negotiation

. Amendment speaks only to geometric mean of 5 sample days in 30
Consider use of single value — statistically equivalent to geo mean

Small stream 1n a park - ? - shallow but readily accessible to public,
Under amendment it would be Secondary A

Suggest Primary B or C more appropriate — could be added to Pri B or C
definition

Amendment states illness rate “no less than” 8, 10, 12 swimmers sick/1000.
Should this be worded differently to avoid interpretation that 8, 10, or 12
illnesses must occur (wording issue)?

kwm 3-22-03
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May 20017

Water Quality Criteria for Bacteria for Fresh Recreational Waters

Enterococci Criteria

Singie Sample Maximum Allowable Density
Iliness Rate Geometric Designated Beach | Moderate Full Body | Lightly Used Full | Infrequently Used
(per 1000) Mean Density Area 75% C.L. Contact Recreation | Body Contact Full Body Contact
82% C.L. 90% C.L. 95% C.L.
8 33 62 78 107 151
9 42 79 100 137 193
10 54 100 128 175 246
11 69 128 163 224 315
12 88 164 208 288 402
13 112 209 268 365 514
14 144 267 340 467 656

E. coii Criteria

Single Sample Maximum Allowable Density
lliness Rate Geometric Designated Beach | Moderate Full-Body Lightly Used Full | Infrequently Used
(per 1000) Mean Density Area 75% C.L. Contact Recreation Body Contact Full Body Contact
82% C.L. 90% C.L. 95% C.L.
8 126 235 487 669 576
9 206 300 381 524 736
10 206 383 487 669 941
11 263 490 622 855 1202
12 338 528 725 1002 1536
13 429 799 1016 1396 1962
14 548 1021 1298 1783 2507
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PUBLIC POLICY STATEMENT

Senate Natural Resources Committee

RE: House Bill 2219

March 24, 2003
Topeka, Kansas

Presented by:
Steve M. Swaffar, Director
Natural Resources

Chairman Tyson and members of the committee, thank you for this opportunity to
provide comments on House Bill 2219 addressing classified streams in Kansas. |
am Steve Swaffar, Director of Natural Resources for the Kansas Farm Bureau.
Kansas Farm Bureau is a grassroots organization that develops policy through
the input of our 105 county organizations and the more than 41,000 farmer and
rancher members across the State.

I 'am here today to provide testimony in support of HB 2219, addressing classified
streams in Kansas. HB 2219 seeks to refine changes made to the State’s law
during the 2001 legislative session by Senate Bill 204. SB 204 was a great step
towards making the State’s water quality program pragmatic and focusing the
limited resources of the State on those streams that are the most important to
protect. HB 2219 is an extension of this focus and practicality. The proposed bill
clarifies legislative intent regarding KDHE's ability to conduct studies on streams
with median flows less than 1 cubic foot per second for classification and
proposes a risk-based recreational designated use scheme that embraces U.S.
EPA’s most up-to-date guidance for recreational uses and their associated
criteria.

Our meetings and discussions with EPA, KDHE, and agricultural stakeholder
groups lead us to believe that EPA Region VIl has concerns about portions of the
water quality standards submitted by KDHE last year. Those concerns center on
the recreational uses and the definition of classified streams. We fully expected

Senate Nahwal &M@s @}'nw%k{,

Date Marchy 24,2003
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KDHE would bring forward to the 2003 legislature suggestions to amend SB 204
to alleviate EPA’s concerns and ensure the approval of the regulations that
embody SB 204. However, to this point, KDHE has not brought proposed
language to this committee or the Environment Committee in the House.
Therefore it is fortunate and appropriate that Chairman Tyson has acted to create
HB 2219 to correct the deficiencies identified by EPA. HB 2219 follows the
direction provided in EPA’s document Guidance for Ambient Water Quality
Criteria for Bacteria and provides the necessary statutory changes for KDHE to
revise its regulations and satisfy EPA Region VII concerns.

It does however, seem some structural changes should be made to HB 2219 to
further refine the legislation and regulations. As you have heard from previous
proponents, EPA's document references using a single-sample as a triggering
mechanism for collecting additional samples sufficient to calculate a geometric
mean and subsequently make a use impairment decision. Given the limited
resources KDHE has to collect water quality monitoring samples, this is an
appropriate amendment to the language currently in the bill. We support the use
of this monitoring scheme for recreational use waters.

We believe there is sufficient evidence in EPA's guidance to change the dates
when the criteria for primary contact recreational uses apply. On pages 25 and
26 of the document, EPA describes how seasonal recreational uses can be
applied based on the expected actual use of a particular waterbody for primary
recreational activities, like swimming or skin diving. The guidance states that
‘seasonal recreational use for a waterbody need not be burdensome” and does
not “require a formal use attainability analysis.” We suggest the primary
recreational use season begin on May 1 and end on September 30 each year.
Since Kansas already has a seasonally based primary recreation use season,
KDHE should be able to provide ambient air and water temperatures to justify the
adjustment to our primary season. Already, EPA region VI has approved
Oklahoma'’s primary season with those dates; it only makes sense that Kansas
should be able to adopt them as well.

We believe a revision to the description of activities for primary and secondary
recreational uses is also supported by EPA's document. Current law lists all
forms of “boating” as a primary recreation use. However, on page 39 of EPA's
document, canoeing and motor boating are listed as examples of secondary
contact recreation activities. The guidance does list kayaking as a primary use
activity on page 24, as this activity has a high likelihood of water ingestion. We
suggest kayaking be broken out from boating and remain as a primary
recreational use activity, but canoeing, motor boating, rafting and other forms of
boating be listed as secondary recreational use activities.

KDHE submitted the most recent version of the adopted water quality standards

in December of 2002. In the Code of Federal Regulations at 40.131.21, EPA has
sixty days to approve the State’s submittal or ninety days to disapprove. Since
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the sixty-day limit has passed, we can only assume EPA has concerns about
those portions of the standards identified above and that EPA’s reaction to the
State’s submittal will be forthcoming very soon. If EPA chooses to disapprove
portions of the standards, then KDHE will have ninety days to respond with a
plan to correct the identified deficiencies. In light of the looming timeframe for
response, we suggest language be added to the bill that makes the statute
effective upon publication. We also suggest language be added to require KDHE
to propose the revised regulations by July 1, 2003. This should be sufficient
enough time for the Department to revise the regulations and send them to the
Attorney General’s office and the Department of Administration for review. By
proposing the regulations by July 1, the State will demonstrate to EPA that it is
making every effort to address the concerns as quickly as is administratively
possible.

| want to reiterate Kansas Farm Bureau has worked with other agriculture
stakeholders in making these suggestions and we ask the committee to act
favorably and pass HB 2219. Thank you for this opportunity to speak with you
today.

Kansas Farm Bureau represents grassroots agriculture. Established in 1919, this non-profit
advocacy organization supports farm families who earn their living in a changing industry
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DEC 13 2

G.Jay Gogue, President

New Mexicg State University
—P.0,Box 30001

Las Croces, New Mexico 83003

Dear Dr. C-Voguc:

The U.S. Fisk end Wildlife Service is concemed that 2 person an s1a7T at New Mexico Stats
Uhivessity is'providing ibearrest writt=n inrerpretations of Federal smamites and cascs to the public
sgricuitural community. A four-page document by Mr. Ric Frost written on University letterhzad
was dismibured o zgriculhral mtersst groups and individuals m Cblorado, Nebraskz, and South
Dekote (copy snclos=d). We bave reviewed the documert and balieve that Mr. Frost bas
misinterprer=d the Endangered Species Act (ESA) and otber statutks and cases, Tisis
urforimate, becanse it has led some in the agriculnoal cormmumiry to belisve that should the
bisck-tailed prairie dog be listed under the ESA and should it oc=ir on lands they ranch, they will
not te obligaied by the ESA. The coneept that spemes are listed 1o shut down industy or
businesses is without merit. Man's ability to control manmmaiian gpecies far ourweighs the
ahility of'that speciesTo survive. P -

The Service ie particularly concerned dmt this document hae been idistribur=d when the 11 Stazes
within the bistoric range of the biack-tailed pizine dog are each déveleping maNapemEnt olens
intended to canserve the species, with a goal 1o avoid {lunng the animals under the ESA. The
incomrect mterpretations i the document could influeace those State plans to the exient that
when implemented, hey will be ingufficient 1o prevent listmg. IT the black-miled praine dog
were 10 be listed. lzndowners could incur greatsr burdenc umae tHe ESA thap under 2 Statz
developed pian ‘

We beliave it would be in the best inferzst of potentially impacted landowners, the Universiry,
cad nltmately, the black-tailed prairie dog species if the Univessity would teke immediate steps
to, correet the misinforme:ion presented by Mr, Frogt and provide factual information to the
effected agricultursl communities, partcularly in Colorade, Nebresis, and South Dakoiz.

Spnate Mot Qegureso Gt
Dybe: Mara 945 2002
-Ad’b.&ww g
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G. Jay Gogus, Prosident

The following :ommmts- address the issues raised in the document inithe order in which they are
S CERY

ISSUE A
g 2 G _Thv i 55 This sectian suthorizes e
Sesrerary of Agriculture to issue regulations end to expend firnds fior control of
range-desoying rodemts, preswmably mchuding he black-tailed praire dog. Assumung -
the black-tafled praitie dog becomes lisied, any funding for its control (usually by
poisoning) by the Depargnent of 4 griculhre would be subject 1o the re=quirements of
ection 7(a)(2) of the ESA. Sestion 7(g)(2) and its irplementing reguistions require the
Secretary of Agriculture 1o insure thaf his or her scton is not fikely ta jeopardize the
conminued cxistence of the species o to adversely modify or degmoy s critical babimt,
which iz to be designated at the ime of any. Jistag. The Secretary is reguired to formally

' consult with the Service on any contral actions and o supply the informmtion the Service

needs to analyze the impacts on the species, The Service is required w give it biological
opinian an Whether e proposed action is Hkely 1o jecpardize the species or adversely
madify o desroy crifical hahitat and ta provide reasonable and prudent alterpatives, if
gvailabie, v avoid violaticn of the ESA. The Depzrimaent of Agriculture has the
discration to ot comply with these alternatives znd choose aldifferent altemative to get 1o
the endpaint the Sexvics prescribes, ' '

In addirion, if the biack-1ailed praitic dog were to be listed as & thregtened species, which
the Service bas found to be warranted, the mke prohibitions of gection § and ita
implomenting regulations prokibit the Department of Agriculture from taking black-tailed
praidie dogs unless authorized by the Servics. Take includesibsrase, harm, pursoe, hunt,
shoot, wound, KL wap, cepture, and collest, Harass and harm are further defined 1o
include herassment or habitat wodification. These cover all activites that would result n
take, including Killing by poisoning. Thus the Department of Agriculture suiborities to
comirol prairs dogs would be constrained by the ESA’s pronibitions on mking.

f ! E
Firally, should the bleck-tailed prairie dog become listed the Deparment of Agriculture

. is required to carry out actions to conserve the Sp=CieE Lmd::r}sesﬁqn 7(a)(1) of th= ESA_

1t would have discretion om which actions it chose to Tulfill this mdndaes, Dt it 19
doubtful at control of prairie dogs at current levels would e supported.

|

The Act of Mach 2. 1931, 48 Stat, 1468, This statute authorizes the Secrewry of
Agriculrure to investigate the contraf of 2 aumber of animalg, including praire dogs, and
tc destroy such animals, The above discuesion on section 7 sonsultation and the ke

i

ISSUE B
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 prohibitions also is applicable to-fhis stante shouid fae blagk-tgiled prairie dog besome

Detitjon to the U.S: Fish and Wildlife Service, The crgani:%ﬁﬁpn that petitionsd e
Service to list the black-miled prairie dog is the Nadonal Wildlitx Federation, not
Foundation. The lnformation cited as being in the petition is not comtained m it

ISSUEC . ' ; ~ |
Sectien &(=) of the Endangered Species Act. This seption deseribes Bow the States and
Servics are fo cooperats io comserve listed species and deseribes the agresnents that must
be earered into for Stat=s to be eligible for Federal finds for their work on conestving
listed species. The Service is required to caoperate t the inaximurn extent practicable
with the States. However, there is no requirernent for the $ervics to cooperate when such
cooperation will oot conserve species, Section & does not say thar the Service 15 “subjzct

1t the State’s cooperation and direction” as is stated in ths incument by Mr, Frost.

Section 6-directs the Service W cansult with concemned States before acquiring real
property Tor listed species aud sutherizes the Servies to enterigio an agre=ment with

States o manage arcas cstablished to consesve listed specips. Section & does ot give the
Stutes suthority to conrol the Service’s actions. ' -

ug v. Ho 252 U.S. 418 (1520). The quote thatMr. Frost attribuies to
Migsour v, | s not contzined in the text of the Supreme Cout’s Opinion in that
case. : '
% . : P
The case is ot relevant to the igsue presented in the document concemning the athoriry of
States or the Department of Agriculture over prairie dogs.| I upholds the. powe of
Congress to pass 2 stafirte o protect migratory birds pursiant o 2 wealy. with. Great
Rritain. Under the authority of such protective legisintion; the Migratory Bixd Treaty Act,
the Deparmment of Agriculture, which priorte 1933 included the agency which was the
predecessor of the Setvice, issued regulations resivicting Himting of migratory birds. Taoe

" Stute of Missour filed a law suit which claimed the Migrdtary Bird Troaty Act was
. uncoostitrtonal because it claimed thet only States had authority over uating migratory

thirds and the Federal Government had no such authority. {The Supreme Court held that
Congress had the authority to enact the legislation and that the Federal restrictions on
funting migratory birds werstherefors velid. The regulations refered to in-the quete are
regulations controlling the take of nugratory birds, and the aathomisy wo isade su=l
regulations currently resides in the Migratory Bird Divisién of the Scrvice, not the

* Deparmment of Agriculiure. :

2 e En eed Species Act. The quott i the document Tom this.
section of the ESA it incomplete in that it does not acknowledge that it anly applies to 2
State with a section 6 cooperative agreement, The Service can enter into such an

BARUL=

@007
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agreement ORIy after maldng a fading thar the State hag an adqu and acHvc program
o conserve list=d species, including the legal authoty 1o carTy out that Program The
quoted language mCOgNIZes the existence af other Federal laws and {Te=ties thar cover

 listed ppecims. However, it doss not ctats that those laws supercede the requirsments of
‘the ESA, and neither does it stats that other Federal lawe are not “affected by the BSA” as

claimed by Mir. Frost. : .
‘ . Act. The first balf of the quate from

sermion 11(h) pertains to importation OF PeSseasion of animals and is not relevant to Mr.

Frost's arguments about the black-teiled praie dog. The relevant language in he gacand .

nalf of the quote relaes 1o “proceedings” of the Department of Agriculiure. This sechon
of tae BSA #zys that any “procesding or determination” tnder the ESA by ibe Servics is
1ot to be considerad determminative of facts or law in & procesding by the Secrztary of
Agriculture. For sxamole, if there were 2n administrative apgeal of 2 Regional FOrester’s
approval of a Forest Management Plan that contzined 2 propdmed grazing plan sod e
Service made a detarmination in 2 Wological opinion relating to the proposed grazing
plan, the Deparimen of Agriculture fas 2 responsibility to mike it8 O%n determinations
— the OSA issnes during the appeal procsss. However, this dices ot Bbsalve the
Depa:‘d:u:.nt of Agriculture from iis responsibiiities ypder the ESA.

l' ‘ 4 L
CANDIDATE CONSERVATION AGREEMENTS WiTH ASSURANCES (CCAA)

The document discusses several features of CCAAs that are ckcsc:ihwi in greater detmil in
the published CCAA policy and implementing rogulations, which are available on the
Servioe's web cite at him//endzngered. fws, gov/poljcies/index hmiFgandidate. The
CCAA ir 3 voluniary conservation tool fe Service has initiafed 1o encourage private

\andowness, States and other nom-Federal parmers 1o work p:,'-u.acsively to imploment

conservetion measures o praciude listog under the ESA.

The Service does not enforce 2 CCAA through hwsuits and penalties, as Mr. Frost asserss

m item 1 of the CCAA discussion, but sicply by wrminating the agreement and revoking
" the permit that provides assurances. Howeve, before resortlng to tevminarion, the

Service would atempt to wark with the partner 1o se=k ways to resclve eny confliet and
keep the CCAA tomct. ' :

In itom 4 of the CCAA discussion, the sertencs ghout saction 7 cansulston inworsody

iropHes that the landswner or otber parmet would emier into ¢ consultatian, We explained

comsultation under section 7 in addressing Issue A. S=cdon 7(@X2) requires all Federal
agencies to consult with the Service before carylng ouf an dction, Before entering mto a

CCAA, the Service, tather than the landowner, will conductian mtcrndl consulatian.

It is clear to the Service that Mr. Frost's interpretations, particularly of the ﬁﬁligaﬁnns of the
Secretary of Agriculfare under e Fndanger=d Species Act, ate at best migleadmg. We Tust that
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after reviewing DU COATIENLS, You will agree to oorrect the situanon, Ifyou wish to discuss our
comments or proposed actions further, please contact the Service'2 Grasslands Coordinator,

Dr. Patriciz Mzhlhop, et (303) 236-7400, sxtension 225 or.Par_Mehlhop@fws.gov.

Sincaraly,

G

Regiopal Director

Enciosure
ec: Regonsal Dixector

Fish and Wildlife Serviee
Albuguergue, New Mexico
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United States Department of the Interior

HOY

FISH AND WILDLIFE SERVICE

Mounmin-Prairic Region

IN BETLYREFFR 1'0: MAILING ADDRESE: STREET LOTATTION:
Post Qffica Rax 35486 134 Union Blvd,
. Denver Federz! Cenrar Luakewood, Colorado 20228
FWS/RE Denves Colorado 80225
ES

JAN 2 3 2002

J. Michael Hayden, Sccretary

Kansas Department of Wildlife and Parks
900 SW Jackson Street, Suite 502
Topeka, Kansas 66612

Dear Mr. Haydemn:

The U.S. Fish and Wildlife Service iz concerned that New Mexico State University is providing
incerrsct written tnterpretafions of Federal statutes and cases to the public agricultural
community. A document from the University was distributed to agricultural interest groups and
individuals in Caolorade, Nebraska, and South Dakets, and possibly other States. We have
reviewed the document and believe that its author has misinterpreted the Endangered Species Act
(ESA) and other statutes and cases. Thie is unfortunate, because it has led some in the
agricultural community to believe that should the black-tajled prairie dog be listed under the ESA
and should it occur on lands they ranclh, they will not be obligated by the ESA.

Following legal review of the document, the Scrvice wrote ta the President of the Unjversity
expressing concern that these incorrect interpretations have received broad distribution at a time
when the States within the historic range of the species are developing management plans
intended to conserve the species, with a goal to aveid listing under the ESA. The jncorrect
interpratations in the document could influence those State plans to the extent that when
implemented, they will be insufficient to prevent listing. If the black-tailed prairie dog wers to
be listed, landowners could incur greater burdens under the ESA than under a.Statc developed
plan.

We haye prepared the enclosed guest cornmentary, which we plan to distribute to the press in the
1 1-State black-tailed praitie daog region, It is our intention fo reach the affected agricultural
community in each State 3o ranchers can make a more informed decision about the rele they wish

%m'k Iahud Resowreen Commithes:
e

: Mareh 04 2003

Atachment (|
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J. Michael Havden, Secretary 2

te taks 1n managing the species. Please feel free fo use and distribute the guest commentary as
you desm appropriats.

Sincerely,

Enclosurs
See Enclesed Distribution List

cc:  Regional Director, Region 2
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GETTING THE FACTS ABOUT PRAIRIE DOG CONSERVATION
Guest Commentary by Ralph Morgenweck, Regional Director, U.S. Fish and Wildlife Service

Agricultural commumnities in 11 of our western states are facing 2 challenge taday requiring mare
fortitude and will power than a cowboy saddle-breaking a wild mustang. This challenge, the
conservation of the black-tailsd prairie dog and its habitat, will alse roquirs 2 healthy doss of
Innovative thanking and hard facts about the consequences of inaction.

The black-tailed prme dog, long considersd to be a varmint by many in mural f-‘smpnca
BX'DEDBHC“D. J.arwr: losses aver the last 80 years malmy due 1o Pcusnmnc and :nanves 1]1 land use
during the eatly 1900s. Plague, z disease not native to the Umited States and fatal to prairie dags,

‘continues to be a senaus threat. As a result, an animal that was once thought to “blanket the

earth” is In semous need of conservation before it and the wildlife that exist in assaciation with it
suffer irrevocable losses.

As a result of this significant decline and outside pressures to regulate this species under the
Endangered Species Act (ESA), landowners, state ageneies, private organizations and
agricuyltural concams are getting together and developing plans custornized to sach State’s nesds
and specific ta the goal of recovering black-tailed prairie dogs, This cooperative effort requires
many of these groups to cvercame substantial differences in order to work together toward the
common goal of conserving black-tailed praitie dogs in their states, This achievernent is
{mportant at this time in history to help aveid the need for ESA protection,

Several of the states where black-tailed prairie dogs ive are working both separately and together
on state-designed conservation strategics to help recover this species. Biologists believe the
status of the black-tailed prairie dog will improve and the need ta include the animal on the
federal list of threatened and endangered species will disappear if state conservation plans are
implemented and result in sufficient on-the-ground conservation.

These diverse groups have made great strides in their conservation planning, Unfortunately,
Inaccurate information has been circulated recently which threatens their work and could
possibly cause these much needed collaborative working groups to disband.

This inaccurate inforrnation has led some in the agricultural community to believe that should the
black-tailed prairie dog be listed under the ESA and should it ogcur on the lands they ranch, they
will not be subject to ESA requirements. This is not true.

The U.S. Fish and Wildlife Service is particularly cancemed that this inaccurate and misleading
information has surfaced at the same time the 11 states within the historic range of the black-
tailed prairie dog are developing their canservation plans intended tc conserve the species and
prevent its listing under the ESA, a goal the Service supports. . This incorrest interpretation of the
ESA could infincnce state plans to the extent that plans are abandoned or resources are wasted on
plans which don’t promote conservation and thersfore would not prevent an ESA listing.

A common goal of all stakshelders in the prairie dog issue, including the U.S. Fish and Wildlife
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Service, is to comserve the black-tailed prairic dog and to avaid listing the animal under the ESA
and the restriclions such a listing might entail. If voluntary censervation efforts ars not ~
developed or implemented and the status znd habitat of the prairie dog continues to decline, the
ESA would most likely come into play.

The botiom line? We can and will wark with landowners, ranchers, developers, state wildlife
representatives and any others who may be impacted by a potential prairie dog listing action to
recover the prairie dog through proactive veluntary conservarion reasures. We want te avoid
the nsed for the black-tailed prairie dog to be listed.



