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Date

MINUTES OF THE SENATE UTILITIES COMMITTEE.

The meeting was called to order by Chairperson Senator Stan Clark at 9:30 a.m. on March 11, 2003 in
Room 231-N of the Capitol.

All members were present except:  Senator Tyson, excused

Committee staff present: Raney Gilliland, Legislative Research
Bruce Kinzie, Revisor of Statutes
Ann McMorris, Secretary

Conferees appearing before the committee:
Rep. Larry Powell
Charles Benjamin, Attorney
Philip Ridenour, Attorney
Roni Strecker
Bernie Nordling
Doug Smith
John Crump, Southwest Royalty Owners
Scott Schneider, RES-NA

Others attending: See attached list

Tom Day of KCC delivered a paper from Larry Holloway regarding transmission costs on which the
committee had questions on March 10. That response will be included with the March 10 minutes.

Chair opened hearing on

HB 2280 - requiring the recording of leases related to wind resources and technologies
Proponents:

Rep. Larry Powell (Attachment 1)
Charles Benjamin, Attorney (Attachment 2)
Philip Ridenour, Attorney (Attachment 3)
Bernie Nordling (Attachment 4)
John Pinegar - presented the testimony for Ridenour & Nordling who were unable to attend.
Opponents:

Scott Schneider, RES-NA (Attachment 5)

Discussion regarding leases and/or agreements; statutory authority on filing leases; and length of time for
filing of five days. It was indicated there would be no problem for this 5 day period to be changed to 60 to
90 days. Revisor of statutes will research the statutes on requirements for filing of leases and provide a
response. Closed the hearing on HB 2280.

Chair opened for action on
HCR 5007 - Resolution urging FERC to take action to ensure expansion and improvement of the electric
transmission system.

Moved by Senator Barone, seconded by Senator Emler. HCR 5007 be moved out favorably. Motion
carried.

Approval of Minutes
Moved by Senator Emler, seconded by Senator Tyson, approval of the minutes for meetings of the Senate
Utilities Committee on February 21, 2003 and February 25. 2003. Motion carried.

The next meeting of the committee will be on March 12, 2003.

Adjournment.
Respectfully submitted,
Ann McMorris, Secretary
Attachments - 5

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1
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STATE OF KANSAS

LARRY POWELL

REPRESENTATIVE, 117TH DISTRICT
COMMITTEE ASSIGNMENTS
VICE-CHAIRPERSON: AGRICULTURE
MEMBER: AGRICULTURE AND NATURAL
RESOURCES BUDGET
EDUCATION
ENVIRONMENT

9555 N DEWEY RD
KALVESTA, KS 67835

ROOM 182-W STATEHOUSE
TOPEKA, KANSAS 66612-1504
(785) 296-7694 TOPEKA

HOUSE OF
REPRESENTATIVES

To: Senate Utilities Committee, Senator Stan Clark, Chairman.
From: Representative Larry Powell

Subject: HB 2280-An act concerning wind resources and technologies, requiring the recording of
leases related thereto.

Date: March 11, 2003

I would like to thank Chairman Clark and the committee for allowing me to testify today on bill
2280.

The bill would require filing of memoranda of lease or easement involving generation of
electricity from wind. The lessee or grantee of such an easement would be required to file the
memorandum in the office of the register of deeds of the county in which the land is located. The
memorandum would have to be filed within five business days after the lease or easement is
executed.

I checked with some of the house committee members and their reason for the memoranda filing
instead of the lease was the volume of the actual lease. T think that the actual lease should be
filed so if the real estate changed hands, the buyer would be able to look at what was in the actual
lease. With one million dollar generators I don’t think the cost would be that great a burden for
the wind generation companies.

The five day filing period might need to be increased to ten days to give a little more time in the
case of owners of the real estate living out-of-state, etc.

[ thank the committee for their time and I will stand for questions.

Rep. Larry Powell
117" District

Senate Utilities
March 11, 2003
Attachment 1-1



Charles M. Benjamin
Attorney at Law
P.O. Box 1642
Lawrence, Kansas 66044-8642
(785) 841-5902
(785) 841-5922 facsimile

Testimony to Senate Utilities Committee
Re: HB 2280

March 11, 2003

Mr. Chairman, members of the Committee, thank you for the opportunity to testify on a
bill that would require the recording, in the county register of deeds office in which the
land is located, any lease or easements involving wind resources and technologies to
produce and generate electricity.

I wear several different hats with regard to wind energy development in Kansas. |
represent the Kansas Chapter of the Sierra Club that is generally trying to promote
renewable energy and energy conservation in Kansas. T also have been working with a
wind farm company to develop several wind farm sites in Kansas. That work includes
negotiating wind farm leases and easements. In addition, I have been advising a
landowner who is negotiating a lease agreement on a wind farm with a wind farm
development company (not with the company I am representing). Finally, I am
representing a group of landowners in Butler County in a court challenge to the decision
of the Butler County Commissioners to deny a conditional use permit for a wind farm. [
am presenting this testimony to you on behalf of none of these clients and only as a
“friend to the Committee.”

I think HB 2280 is a good idea since it would require public notice that there are leases or
casements for wind energy resources encumbering the property. This requires potential
buyers of such property to undertake due diligence and make sure he or she is aware of
any leases or easements that exist on property that he or she is considering purchasing.

In this way all prospective buyers of property on which there are wind farm resources
will be notified of easements and/or leases for wind resources encumbering the land.

This type of public notification is good for the potential purchaser of such properties,
good for the wind farm development company and good for the landowner because there
will be no unpleasant surprises for anyone. I have attached to this testimony an example
of a recording of a memorandum of wind farm easement agreement I filed on behalf of
Prairie Wind Power, LLC and the landowner in Morris County this past December so that
you will have an example of one of these memorandums.

Thank you for your time and attention.

Senate Utilities
March 11, 2003
Attachment 2-1
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MEMORANDUM OF EASEMENT AGREEMENT

This MEMORANDUM OF EASEMENT AGREEMENT (the “Memorandum”) is made
as of December _3, 2002 by and between Linda McDiffett and the Linda K. McDiffett
Revocable Trust (together, “Grantor”) and J.W. Prairie Wind Power LLC, a Kansas limited
liability Company (the “Grantee”; Grantor and Grantee, collectively, referred to herein as the

“Parties”), with reference to the following facts:

RECITALS

A. Grantor is the owner of paréels of real property (the “Property”) located in Morris
and Wabaunsee Counties, Kansas, as more particularly described in Exhibit A attached hereto.

B. Grantor and Grantee have entered into a certain Amended and Restated Easement

Agreement dated December = , 2002 by and between Grantor and Grantee (the “Easement

Agreement”).

e Pursuant to the Easement Agreement, Grantor ‘has granted Grantee certain
casements on and to the Property subject to the satisfaction of the terms and conditions of the

Easement Agreement.

D, The Parties desire to execute and record this Memorandum in order to give notice
of the Easement Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the Easement Agreement and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the

Parties agree as follows:
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Bk, Grant of Easement. Upon the terms and conditions stated in the Easement
Agreement, Grantor grants Grantee certain easements on and to the Property subject to the
satisfaction of the terms and conditions of the Easement Agreement.

2; Interpretation. This Memorandum is not intended to modify or alter in any way
the terms and conditions of the Easement Agreement. In the event of a conflict between
provisions of this Memorandum and those of the Easement Agreement, the Easement Agreement
shall control. Terms used in this Memorandum which begin with capital letters are defined terms
which shall have the meanings given them in the Easement Agreement, unless the context of this
Memorandum requires otherwise. =

3 Inurement. This Memorandum shall be binding upon and shall inure to the
benefit of the Parties, their respective successors-in-interest or assignees.

4, Incorporation by Reference. All of the terms, covenants and conditions of the
Easement Agreement are incorporated herein by reference.

IN WITNESS WHEREOF, the Parties have executed this Memorandum of Easement
Agreement as of the date first written above.,

GRANTOR GRANTEE

Linda McDiffett, in her individual J.W. Prairie Wind Power LLC,
Capacity: a Kansas limited liability Company: -

b

Charles Benjami
Attorney in Fact

Linda McDiffett, as Trustee of the Linda .
McDiffett Revocable Trust Dated May 25,
1999,
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EXHIBIT A

PROPERTY

The Southeast Quarter (SE/4) of Section Twenty-three (23), Township 14 South, Range Eight (8)
East of the 6™ P.M. in Morris County, Kansas.

The North Half (N/2), less County Highway and less that portion in the Northeast Quarter (NE/4)
thereof, used for school purposes; the Northwest Quarter of the Southeast Quarter (NW/4 SE/4);
the North Half of the Southwest Quarter (N/2 SW/4); and the Southwest Quarter of the
Southwest Quarter (SW/4 SW/4); all in Section Twenty-four (24), Township Fourteen (14)
South, Range Right (8) East of the 6" P.M. in Morris County, Kansas.

The East Half of the Southeast Quarter of Section 21, and the Southwest Quarter of the
Section 22, all in Township 14 South, Range 9 East of the 6™ P.M. in Morris County, Kansas.

and
The South Half of the Northwest Quarter (S1/2 NW1/4) and the Southwest Quarter (SW %) of

Section Thirteen (13), Township Fourteen (14) South, Range Eight (8) East of the 6" P.M. in
Wabaunsee County, Kansas.

s



Se. tan Clark

From: Roni Strecker [strecker@ucom.net]
Sent: Monday, March 10, 2003 4:54 PM

To: sclark@ink.org; clark@senate.state.ks.us
Cc: Doug Smith; Bernie Nordling
Subject: HB 2280

March 10, 2003

Senator Stan Clark sent via email: clark@senate.state ks.us
Room 449-N and sclark@ink.org
State Capitol Building

300 SW Tenth Avenue
Topeka, KS 66612

Re: Wind Farms

Dear Senator Clark:

['would like to submit the following statement on House Bill 2280, regarding wind farms.

[ have represented clients and examined proposed wind farm leases for wind farms which were proposed in
Kiowa, Butler, Gray, and Hamilton counties in Kansas, and I have in addition spoken with a farmer who has a

wind farm lease in the Storm Lake, lowa, wind farm development. In the course of these negotiations I have
spoken with land men and several attorneys.

mas been my experience that once the wind farm leases are proposed and submitted to the farmers, the
companies absolutely refuse to negotiate any changes in the terms. The wind farm lessees and their attorneys
have advised me that the lease terms are approved in advance by bankers and other financiers, that the
financing package is in place, and that absolutely no changes can be made in the terms of the lease. This

results, in essence, in a “take-it-or-leave-it” lease; since we have never had these kinds of leases before in our
experience, these are difficult leases for us to accep-t;l

One discouraging provision in these form leases is one that turns the farmer-lessor into a guarantor of all
operations on the property where the wind farm is situated. For example, in these form leases the farmer
agrees that if people are on the property with his permission and damage is done to the wind farm installation,
the farmer agrees to indemnify and reimburse the wind farm lessee. If the farmer contracts with a custom
cutter, and a bearing falls off the custom cutter’s combine setting the wheat field on fire which results in the
heat warping the rotors, of if a hunter shoots at a pheasant and misses and hits a rotor, the farmer is liable for
the damages. This concept of strict liability created by contract is a new concept in rural Kansas At leact in

Senate Utilities

March 11, 2003
3/10/2003 Attachment 3-1



my_  nentitis not in accord with sound public policy.
plif

Finally, perhaps the most discouraging provision in these leases is that without exception the tenant-lessee is a
shell corporation created for liability purposes. For example, the wind farm in southern Gray County is
widely thought to have been installed by a major utility; in reality, the lease runs to some sort of wholly
owned subsidiary or shell which has a rather minuscule net worth compared to the large public utility. The
leases also, without exception, contain provisions permitting them to be assigned without any residual
recourse on the assignor; again, this is an extraordinary provision here in rural Kansas. We are not
accustomed to doing business with a company on Monday only to find that on Tuesday the company has
assigned the contract to someone else and avoided all responsibility under the terms of the contract.

Thank you for taking the time to consider my statement.

Respectfully submitted,

Philip Ridenour

IS

cc:  Doug Smith
Bernie Nordling

3-2
3/10/2003
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STATEMENT OF
BERNARD E. NORDLING, ASSISTANT EXECUTIVE SECRETARY
SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION

HUGOTON, KANSAS
March 11, 2003

TO CHAIRMAN CLARK AND TIIE HONORABLE MEMBERS OF THE SENATI:
COMMITTEE ON UTILITIES:

Re. House Bill No. 2280. as amended.
Mr. Chairman and Members of the Committee:

INTRODUCTION AND BACKGROUND

My name is Bernard 5. Nordling, formerly of Hugoton, Kansas, and now a permanent resident of
Lawrence, Kansas. [ am a lawyer and a member of the Hugoton law firm of Kramer, Nordling. &
Nordling LLC. [ began practicing law in Hugoton in 1949 with A. E. (Gus) Kramer. the founder
of the Southwest Kansas Royalty Owners Association. Mr. Kramer served as its first Executive
Secretary from 1948 o 1968. I served in that capacity from 1968 until 1994 when my son. Erick.
who is my law partner. assumed tesponsibility of the Secretaryship. My entire carcer as a lawyer
has been representing landowners in the Hugoton Gas Field area.

While the Southwest Kansas Royalty Owners Association is mainly concerned with the
protection of rights of royalty owners in the Hugoton Field, nevertheless, many of our members
own the surface interest as well and would be alfected by any wind energy leases or casements
on lands in the southwest Kansas area so suitable for wind energy development.

CONCERNS OVER FAILURE TO RECORD FULL LEASE OR LEASEMENT

Itis my understanding your honorable Committee has before it today for present consideration
and possible action House Bill No. 2280. | wish to make this statement on behalf of Kansas
landowners, both as a landowner attorney and as Assistant Executive Secretary of the Southwest
Kansas Royalty Owners Association, to express my concern about the passage ol HB 2280, as
currently amended.

The bill, as originally drafted, addresses the issue of requiring the filing of record any lease
involving wind resources and technologies to produce and generate electricity. Because of the
newness in Kansas of wind energy as an energy source, this legislation is appropriate to be
consistent with the requirement of the filing of oil and gas leases, as well as water rights. of

Senate Utilities
March 11, 2003
Attachment 4-1
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record for the proper notification to prospective purchasers and mortgage of lands of any
documents affecting property rights. However, by action of the House Committee on Utilities,
the bill was amended to permit the filing only of a memorandum of lease or easement and not the
full lease agreement or easement and therein lies the problem.

It is absolutely essential that any prospective purchaser or mortgagee ol the lands covered by a
wind energy lease or easement be fully apprized of the rights and obligations ol the parties with
respect to the agreement. If the full document is not placed of record. the dilficulties faced by
that prospective purchaser or mortgagee of' knowing what the lease or easement provides and
having to determine who might have a copy of the full document available for examination are
obvious.

[ must confess that because of my partial retirement from the practice of law and from the
newness of wind energy leases in Kansas, I have only had the opportunity to examine a couple of
wind energy leases and one wind energy easement to determine the rights and obligations of the
respective parties to the agreement. | was absolutely shocked at the one-sidedness and over
reaching of the wind energy lease agreements I examined. At the time, 1 told my clients the
documents examined were the most one-sided I had ever seen in my fifty some years of praclice!

For example, one lease in particular I examined was, among other things, 31 pages long. was
very complicated and it was almost impossible to determine the compensation to be paid for use
of the land. There was no factor to adjust for inflation in the payment of rent, and while for a
specified term of thirty years, it could be renewed every 10 years at the option only of the lessee.
Basically. the rights of the owner of the property were subservient to the rights of the wind
energy lessee and notice had to be given to use the property other than for “hunting. ranching and
agricultural purposes.™ It would seem a document such as I have described should be fully
disclosed of record for full examination by an interested party without having to go to the trouble
of chasing it down {rom the current owner or the wind energy lessee.

The argument may be made that filing a memorandum of lease of record rather than the full
document is the same as having only to file a memorandum of a shopping center document but
that is comparing apples to oranges. A wind energy lease is no different than an oil and gas lease

and the full terms of an oil and gas lease must be placed of record, not just a memorandum of
lease.

COMMENTS ON FISCAL NOTE FOR HB 2280

In the fiscal note section about HB 2280, it is recited that the bill would have no effect on any
state fund. Also, the Kansas Association of Counties determined that the bill could bring some
additional revenue to some counties but no estimation of the amount of revenue could be
determined.

As a possible aid on that point, it is submitled that if the full lease is filed of record it must
necessarily follow there will be additional revenues to the county in which the lease is filed of
record. It is my understanding that currently the charge for filing documents of record in the

4-2



Register of Deeds office is $8.00 for the first page and $4.00 for each additional page. Taking an
average ol the two wind energy leases I have examined, there would be 25 pages to be recorded.
This computes to revenue to the county of that one document of $104.00. The shorter the leases,
of course, the less revenue but obviously the recording of a two or three page memorandum of
lease would raise only between $12.00 or $16.00 for the county.

At such a critical time as our current budgeTcrisis, the additional revenue to the county in which
the leased property is located will be important to that county. However, the need for recording
the ull wind energy lease or easement for the reasons stated above should be of primary
importance.

RECOMMENDATION ON ACTION TO BE TAKEN WITH REFERENCE TO HB 2280

It is respectfully submitted the appropriate action by your honorable Committee to take with
reference to HB 2280, as amended, is to_delete from Section 1, Line ollowing words: “A
memorandum of lease or” so that Section I of HB 2280 will read as follows: “Any lease or

easement involving wind resources and technologies to produce and generate electricity given on
land situated in this state shall be recorded by the lessee or the grantee of the casement in the
office of the register of deeds of the county in which the land is located within five business days
after the lease or easement is executed.”

Respectfully submitted,
Bernard E. Nordling,

Assistant Executive Secretary
Southwest Kansas Royalty Owners Association



209 E. 6" P.O. Box 250
Hugoton, Kansas 67951
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March 7, 2003

Senator Stan Clark

Chairman, Senate Utilities Committee
State Capitol, Room 449-N

Topeka, Kansas 66612

Dear Senator Clark:

For what it is worth, [ would add my views to those expressed by Bernie Nordling in his message
regarding House Bill No. 2280. I cannot, of course, equal his legal arguments, but would state
that from a practical point of view, all energy companies should be treated similarly.

Oil and gas leases have, as 1 understand it, always been filed with County Registers of Deeds.
Our association has urged landowners and royalty owners to file leases and amendments to
leases without delay. To do less with wind energy companies would set an unfavorable
precedent. As you can understand, I am worried that if wind energy companies are permitted to
file only memoranda of leases, oil and gas companics would press for the same procedure and
we would oppose that.

As you probably know, landowners follow a procedure of filing with Registers of Deeds any and
all changes in a related field -- that of water rights. To illustrate, I drilled a new irrigation well
last summer in a location 85 feet from the previous well. Upon the recommendation of the
Division of Water Resources of the Kansas Department of Agriculture, I immediately filed with
the Kearny County Register of Deeds a copy of the DWR Notice of Completion of that well. |
believe this attention to detail should be followed for all dealings with the land -- water rights, oil
and gas leases, and wind energy leases.

Thank you for your consideration.
John E. Crump

President
Southwest Kansas Royalty Owners Association
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Sen. Stan Clark

From: Bernie Nordling [benordling@sunflower.com]
Sent: Monday, March 10, 2003 3:38 PM
To: Senator Stan Clark

Cc: John E. Crump; Phillip R. Dick; Doug Smith; Erick Nordling
Subject: HB 2280

Stan,

I have talked with my client and I now have her permission for you to share with the committee members my

worksheets on the Texas wind energy lease. I hope that will be of some help to you at tomorrow morning's
hearing on the bill.

Thanks for your help and patience on this important issue.

Bernie

4.5
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GROUND LEASE AND EASEMENT AGREEMENT

THIS GROUND LEASE AND EASEMENT AGREEMENT (“Lease”) is made and exseuted to be cffcctive
2001, by and between Donna Jerrye Van Leer ("Owner”) and CIELO LAND AND CATTLE

—_—
L.P.,, a Texas limited parmership (“Tenant"),

WITNESSETH:

LA ,f,w'”"" In consideration of the payments hereinafter reserved and the covenants and agreements herein
Q, /<L" contained, Owner does hereby exclusively demise and lease unto Tenant and grant certain easement rights
unto Tenant, and Tenant doemmand lease from Owner and accept certain easement rights from
Owncr over that certain parcel or parcels of unimproved land of approxitnately Five Thousand Six Hundred

pﬁ tecn (5616)a acres Iocateci in the County of Upton, State of Texas, and :gll air nﬁ?ts thereon, as more fully
{ Exhibit “A" attached hereto and incorporated herein By this feterence (“Property™),

fur W term, fo cms and on the terms and conditions heveinafier set forth%za;z %
/ﬂ/ﬂ—za. - gt LA .-

Definitions and Certain ovcna . The foIIowmg defimtions shall apply for the purpose of

this Lease. Ly g i \/Y_'Tz‘.x C;) ‘ﬁl }4/ é:)
Jieie g Ao o ool o P,

1.1 ion Period shall mean a period of <o
WTGs on the Property by or on behalf of Tenant in which no more than six (6) months expirg between the
co@ﬂ@ﬁwﬂ@l—mmﬁmcwd on fffle Property and the commencement of construction of the
next WTG to be constructed on the Property. Continuous WTG Construction shall include each period of
time during which production has temporarily ceased in connection with the Tenant’s repair, maintenance,
upgrading, repowering or replacement of WTGs on the Property. Tenant shall not use the Continuous WTG
Construction Period provisions of thie Lease to continue the term of the Lease unless such construction is
—Jecessary for the operation of the WTGs on the Property. Congruction on 2 WTG shall be deeme
“commenced” when th ofexcsuation. construgtion or installation of 2 WTG begins. Construction on
); 2 WTG shall be deemed “completed” when the WTG 1  ready for lh'_ roducncm of elccmcxty
i e remeiemm

) 1.2 Force Majeure means causes beyond the reasonable control of and without the
fault or negligence of the party claiming Force Majeure, including but not limited to acts of Gad, labor unrest
including, but not limited to, slowdowns, picketing or boycotts, strikes, flood, earthquake, slorm, fire,
lightning, explosion, power failure or power surge, vandalism, thefi, the cutting of power, ransmission or
other lines, wires or cables to the Project by persons other than Project employees, epidemic, war, revotution,
riat, civil disturbance, sabotage, change in law or applicable regulation subsequent to the date hereof and
action or inaction by any federal, state or local ieglslanvc, executive, administrative judicial agency or bady
which in any of the foregoing cases, by exercise of due foresight such party could not reasonably have
expected to avoid, and which, by the exercise of due diligence, it is unable to overcome. The parties shalt be
excused from performing their respective obligations under this Agreement and shall not be liable in damages
or otherwise if and to the extent that they are unable to so perform or are prevented from performing by a
Force Mejeure, provided that:

(a) the non-performing party, as promptly as practicable after the oecurrence of the
Force Majeure, but in no event later than sixty (60) days thereafter, gives the other party written
notice describing the particulars of the occurrence;

(b) the suspension of performanec is of no greater scope and of ho longer duration
than is reasonably required by the Force Majeurs;

(c) the non-performing party use good faith and conunercially reasonable efforts lo
remedy its inability to perform; and

CIELO MASTER LEASE FQRM (9-5:01) PAGE |
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o7 e
(d) fsoon as 1%(&51‘4 %aﬂ;;?-l;gﬁ to résume ommance of its

obligations excused as a result of the occurrence, it shall give prompt written notification thereof to
the other party. .

1.3 enani Cov i

Gross Revenues shall and include for the Lease Term:

A,:?- L3.1  payments received by or an behalf of Tenant from any person ot
/V.Jk ﬁ'- 5,,?(_?‘9_,‘,.4 P Lr “entity resulting from any confract or transaction for the sale of
prodUCTioR, —TTTEY, electricity, power, capacity, andor

1
e A ;F ] C -9 renewable energy credits, pollution credits or other assaciated
WW credits (excluding PTCs) between Tenant and such person or

) entity, =
1.3.2  payments received by or on behalf of Tenant from any person or
entity as settlement or judgment amounts (a) ta buy out or buy
down, in whole or in patt, any take or pay contracts related to
the Property, or (b) te rezolve any breach of such contracts, and

1.3.3 payménls to Tenant by an insurer which are made specifically in
lieu of revenues ag defined in Section 1.6.1 and 1.6.2.

Gross Revenues shall not include:
= 134  any proceeds from any lump sum payment OF payments to
cmmﬁ’fm gation aider any energy or electicity

M / or ¢apacity purchase contract or other contract relating to the

Project or payment of liquidated or other damages under any

9,}/D ) energy or electricity or capacity purchase contract or other
/ contract refating to the Project,

W 135 any sales, usc, or other taxes imposed on such sales,
Af ﬂﬂ-’gl ) 13.6  any amounts for energy used in the operations of the Project,

from any lump sum payment or payments to ecancel or modify
any obligation under any contract relating to the Project (other
than energy or electricity or capacity purchase contracts),

1.3.7  payment of liquidated or other damages under any contract
relating to the Project (other than energy or electricity or
capacity purchase contracts),

138 any proceeds received from the sale, lease or other disposition
of any WTG or any other of Tenant's Improvements (or any
interest therein),

\
% ; @ 1.3.9  any rental or lump sum payment received b ant in
’LA(“ ’Pu-» emﬁmmﬁmg or
otherwise transferring 2ll of any interest of Tenant in this Lease;
provided, however, that no such disposition of wansfer shall
purport to, or have the effect of, assigning to any other person or
entity, the right to receive the percentage of Gross Revenues as
defined herein which would otherwise be due to Owner under
Artticle 4 hereof, and

CIELD MASTER. LEASE FORM (9-5-01) PAGE 2



Sent By: Bernard E Nordling;

17858428311, Mar-9-03 &:05PM; Page 4

any energy or electricity or capacity purchase
contract or other contract relating to the Project or
payment of liquidated or other damages under any
energy or electricity or capacity purchase contract or
other contract relating to the Project,

1.3.5 any sales, use, or other taxes imposed on such sales,

1.3.6 any amounts from parasitic or other loss (i.t., electrical
energy used o power Windpower Facilities or
Operations, or lost in the course of transforming,
shaping, transporting or delivering the electricity);

1.3.7 payment of liquidated or other d-ﬁmégcs under any
contract relating to the Project (other than energy or
electricity or capacity purchase contracts), '

1.3.8 any proceeds received from the sale, lease or other
disposition of any WTG or any other of Tenant’s
Improvements (or any interest therein),

1.3.9 any rental or Jump sum payment received by Tenant
in exchange for Tenant’s assigning, subleasing,
mortgaging or otherwise transferring all or any
interest of Tenant in this Lease; provided, however,
that no such disposition or transfer shali purport 1o,
or have the effect of, agsigning to any other person or
entity, the right to receive the percentage of Gross
Revenues as defined herein which would otherwise
be due to Owner under Article 4 hereof, and

1.3.10 any PTCs accruing to Tenant related to the operation
of WTGs on the Property.

Tenant covenants that:

1.3.11 if production, energy, electricity, powet, capacity,
and/or renewable cnergy credits, pollution credits or
other associated credits excluding PTCs related to
the Project is sold at the same time under more than
one price, Tenant shall pay Owner based upon the
weighted average of all such prices,

1,3.12 each power purchase agreement or other transaction
providing for the sale of production, energy,
electricity, power, capacity, and/or renewable energy
credits, pollution credits or other associated credits

VanLeerl2.14.01 ¢loan. DOC PAGE 3
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1.3.13

1.3.14

IR N M RSNy PIELSUETLEWW L Ty vdi =d-Uad  Q.UJIFV,

excluding PTCs entered into by Tenant that results in
Gross Revenue to Tenant shall be the product of
arms-length negotiations;

if Tenant receives any proceeds from any lump sum
payment or payments to cancel or modify any
obligation under any energy or electricity or capacity
purchase contract relating to the Project, or Tenant
receives payment of liquidated damages or other
damages under any energy or electricity purchase
contract refating to the Project and, following such
cancellation or modification or receipt of such
liquidated or other damages, the price required to be
paid under such energy or electricity or capacity
purchase contract for energy from the WTGs located
on the Property has been reduced for any period
during the term of the contract (a “Reduced Price
Period™), then Tenant agrees that Gross Revenues for
energy seld from the WTGs located on the Property
during a Reduced Price Period shall be calculated
using the price or prices applicable to energy
purchases under such energy or electricity or
capacity purchase contract during the applicable
Reduced Price Period without giving effect to such
reduction; and

Tenant shall not enter into any contract or transaclion
providing for the sale of production, ecnergy,
electricity, power, capacity and/or renewable energy
credits, pollution credits or other associated credits
excluding PTCs from the Project to a person or entity
affiliated with or in any way related to Tenant, unless
the contract is an arms length bona fide transaction
or is the result of bona fide good faith and
commercially reasonable efforts to obtain a fair
market value price for the sale of production, energy,
electricity, power, capacily and/or renewable energy
credits, pollution eredits or other associated credits
excluding PTCs from the Project.™

Tenant and Owner agree to the following:

1.3.15

VinLezerl 2.14.01 elean,DOC

All Gross Revenues from the sale of energy,
electricity or capacity shall be calculated without
offset for any cost of producing, gathering, storing,
transporting, marketing or otherwise making

BAGE 4
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1.4

178008428411 Mar-3-0o GIUDFNM;

1.3.16

1.3.17

electricity, energy, or capacity ready for sale or use
and delivering it at the Point of Interconnection.

To the extent there is a loss of production between
each WTG and the point of delivery tothe Point of
Interconnection, measuremnent of kWh production at
each WTG shall only be reduced by a factor
calculated based on variances between the aggregate
of all WTG production measurcments and the total
measured kWh production at the point of delivery
tothe Point of Interconnection.

Owner or its designated representative(s) shall have
the right upon three business days’ notice, during
normal business hours, to inspect all records and
documents related to the determination of Gross
Revenues, including any records of readings of
melers maintained for the purpose of measuring
electrical generation by the Project. Such audit shall
be performed during Tenant’s normal business
operations and hours. If any Rent paid to Owner by
Tenant shall be found to be less than ninety-seven
percent (97%) of the amount payable as shown by
audit (unless justifiably disputed by Tenant), then
Tenant shall pay the reasonable cost of such audit as
well 25 the additional Rent shown to be payable by
Tenant to Owner plus interest at twelve percent
(12%) per annum; otherwise the cost of such audit
shall be paid by Owner. Tenant promptly shall pay
Owner any unpaid amounts, and Owner promptly
shall refund any overpaid amounts, revealed by such
audit. In order to verify the accuracy of the

'Production Rent paid to Owner, Owner may examinc

Tenant's records telating to the Production Rent
during Tenant’s regular business hours at the
location in which Tenant notmally keeps such
records.

Improvements shall mean all facilities, structures, equipment,

machinery, wires, conduit, fiber, cable, poles, materials and property of every kind and
character which are constructed, installed and/or placed on, above or below Property on
behalf of Tenant, including without limitation roadways, substations, transmission lines and
all other Interconnection Facilities.

1.5

Interconnection_ Facilities shall mean all Improvements whose

purpase is to deliver electrical power from the Project to a utility grid or other system,

VanLeeri2.14.01 ciean.DOC
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the occurrence of a Regulatory Suspension, a Continuous WTG Construction Period or an event of Force
Majeure, Owner shall have the right to terminate the Lease during such Additional Extension Term upon

not less than sixty (60) days’ notice

1o Tenant unless Tenant, during the sixty (60) days following the

receipt of such notice, recommences Production In Paying Quantities. Tenant may exercise its right to the

Extension Terms by giving Owner written notice thereof not
(2) years before the expiration of the Initial Term or immedi
The terms and conditions set forth in this

_be.

Tenant to OWer] shall co
L.

24

L}

i
Regulatory Suspension during any Extension Term, Tenant

Regulatory Suspension and the circumstances
Regulatory Suspension. Tenant shall then ha
the Regulatory Suspension to resume paymen

period of time the Lease Term shall continue and the Lease

conditions set forth in this Lease, If Tenant

month period, then the Extension Term will be deemed 1o

Suspension, and the result of such suspension shall be tha

less than three (3) months and not more than two
ately preceding Extension Term, s the case may

Lease (including the Rent and other amounts to be paid by
Aeirre 85 Femain i effect during the Extension Terms,

T Upon the occurrence of a
shall give written notice to Owner of such

thereof within thirty (30) days after the commencement of the
ve a period of twelve (12) months afler the commencement of
t of Production Rent (as defined hetein) to Owner, during which

shall remain in effect on the same terms and

is able to resume payment of Production Rent within the twelve-

have been suspended during the Regulatory

t the Extension Term is extended one day beyond its

original expiration date for each day of the suspension. If, however, Tenant is not able to resume payment of
Production Rent by the end of such twelve-month period of Regulatory Suspension, the Extcnsion Term shall
terminate effective as of the last day of the month following the end of such a twelve-month period. A
Regulatory Suspension shall not reduce or defer Tenant's obligations to make Minimum Rent payments as

specified in the other portions

of this Lease,

2.5 Force Majeure. A Force Majeure shall not operate to terminate any Lease Term
and, during the continuence of any Force Majeure event suffered by Tenant, the Lease Term shall be
suspended; the result of such suspension shall be that the then current Lease Term is extended one day beyond
cach day of the suspension.

118 original expiration date for

% U

a4

Use by Tenant. Tenay

construction, installation, operation, maintenatice,

pe-ihe Progerty for the development,
removal of the Project, including all

WTGS, e a1 vetmed Interconnection Facilities and other Improvements, and all other activitics associated
therewith such as, but not limited to, performing wind and environmental studies and soil tests, mstalling,
maintaining, operating, monitoring and removing meteorological equipment, constructing roads and surveying
the Property; (ii) usc and convert all of the wind resources on the Property; and (iii) possess the Property for
uch purpescs and to undertake any other activities related to the Project and the Improvements (including,
! Vyithout limitation, communications systems development associated with the operation of the Project and
edo-tourisim a3 provided herein), whether accormplished by a third party authorized by Tenant or by Tenant,

that arc compatible with such us

es and do not substantially interfere with any use reserved to the Owner.

Nothing in this Lease shall be interpreted as imposing on Tenant any obligation to install WTGs or other

Improvements or te any Projects on the Pw;pg_/ e :g'
2 Separate Lenpses. t uge the for one Proj
divide the Propenty into multi

nnw—-ﬁ

le separate P

rojects. In the event that Tenant elects to have mote than one
separate leases, and amend this Lease, to permit each such

Tenant may

separate Project to have a separate lease which is specific for it with no requirement for additional

consideration from Tenant in
terms and conditions as this

lease shall be the fee owner(s) of the real

conpection therewith. All such

new and separate Icascs shall have the same

Lease, except that (i) the Property shal] be defined specifically in each case;
(i) the Rent shall be & prorated portion of the amounts set fo
separate easements to the then tenants (which need not be the same entity as Tenant) under the other leages for
such things as non-obstruction, overhang, access and transmission; and (iv) the Owner under each separate

reagsonablc costs up to $1,000.00 for each

CIELO MASTER LEASE FORM (9-3201)

rth in Article 4 hereof; (jii) Owner shall grant

property covered by that lease. Tenant shall reimburse Owner its

mnwm this Section 3.2.
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33 Compliance With Laws., Owner shall not be responsible for obtaining any
govermmental permits and approvals necessary for the construction and operation of the Project. Owner ghall
cooperate with Tenant as necessary to obtain any governmenta] of utility approvals ar permits, )
e%nse 10 Tenant, provided that Tenant shall reimburse Owner for all its reasonable out-uf-ptza%;g%g

ctly iy in connection with such cooperation,

- 34 Uses Reserved by Owner. Owner expressly reserves the right to use the Property
for all other purposes not granted to Tenant under this Lease, including hunting, oil and gas development,
ranching and agricultural purposes, that do not interfere in any way with : he Proy

his Lease or the enjoyment of the rights herein demised and leased: owever, that Owner shall
reimburse, TEmant 5T al] Jarmage 1o rofect or any other Tprovermen i ifies and holds
Tenant ha Ss for any hgrm to life or limb-ectlirring.on the Property: ¢aused by the discharge of any firearm
or other weaptn, Owner shallgf¥e Sixty (6U) days” prior-wriflen notice fo Tenant ol Gy Uzt other than—

it

D hunpfig “ranching and agriculiural purposes, enant believes that interference with Tenant's use will result
S\, from the proposed use, Owner shall cooperate with Tenant in go ith to facilitate the compatibility of
OWr$mwmwigT nt's leasshold interest, /4 9

5 No Interference, itig the term - this Ldage, O ovenants and agrees that
/ $ neither Owner nor its agents, lessees, invitees, guests, licengees, successors or asgigns will (i) interfere with,

impair or prohibit the free and complete use and enjoyment by Tenant of its rights granted by this Lease; (ii)
take any action which will interfere with or impair the availability, accessibility, low, frequency, or direction
of air and wind over and above the Property; (iii) take any action which will in any way interfers with or
impair the transmission of eleciric, electromagnetic or other forms of energy to or from the Property; or (iv)

take any action which will interfere with or impair Tenant's access to the, Property for the purposes specified
N m Wa any ora Tovements, &= : ;
3.6 all pcaczbly h

Quiet Enjoyment. Tenant sh old and enjoy the Property for the
purposes stated herein, and any and all other rights granted by this Lease, for the entire Lease Term without

hindrance or interniptign by Ownet. or any pther person or persons claiming by, through or under Owner
law or in equity, § » ' . ‘g-"—— A = ’L""‘—""‘Z;&ﬁ

AAALL e
: T Zoning. ' Owner her:@a ees Tenant tay, if € bo elects and at any time - j.l-
following execution of this Agreement, commence taking any and all actions as may be necessary or proger
QQ for effectuating change of zoning and such other land use regulation of the Property and may apply for any
applicable permits or approvals to allow wind energy development on the Property, i e

eQOvmcr shall cooperate with Tenarl in Temant’s efforts to
effectuate the zoning snd/or other change or application; provided, however, all costs and expenscs that may
be incurred or assessed directly or indirectly with respect to effectuating the said change shall be borne by
Tenant, ’

4, Rent!

ﬁﬂ 4] Production Rent. During each Lease Year, Tenant shall pay rent to O in the
~A amount of Three percer (3%) of the annual Gross Revenues received by Tenant for the sale of electripi
produced by 0 mmﬁm cot”). At no _time SHall the Production Rent be
{}- less than $OTU0T per Kldwartt hoyr (K gold as measured at the point of delivery of electricity to the
clOYEST intercommect to a fommon transmission carcier, Owner agrees that all electricity production from
the Property shall have dgductions or losses, directly G# {ndirectly, for producing, ga ering, transforming,
ransporting, atd-oiherwile making Slectncity produced ready for sale or use and delivered al e closest
'%Q cumun%nmnus {os-cffcwit. Ténant shall Hét calculate Production Rent by avéraging the Gross
Revenues received in respect of WTGs located on the Property with revenues received with respect to
WTGs located on other properties; provided, however, that nothing contained herein shall prevent Tenant
from interconnecting ImproYements with any facilities of Tenant or gny other person not located on the

3y Alee B e b oitioy

AN 08
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tnakk rent payments to Dwner during cach Lease Year shall

be Ten Thousand and No/100 Dollars ($10,000.00) per Lease Year. For each annual period, the Minimum
Rent shall be due sixty (60) days after the end of each Lease Year 0By o the exisnt the ction Rent
other\iGE PRysAe o pusd duiing such Lease Veir was Tss e The Moo Fons ampeas aoemon Rent
and Produz ent are collecEvely referred fo as "Rent”, Any Minimum Rent owed shall be proportionately
reduced for any period of Regulatory Suspension or Force Majeure. No Regulatory Suspension, Force

Majeure, or Continuous WTG Construction Period shall reduce or defer Tenant's obligations to make
Minimuta Rent payments as specified above,

4.3 Payment of Production Rent. Tenant shall pay Production Rent to Owner on 3
monthly basis, and such Production Rent shall be due and payable on the 15* day of each month. Production
Rent not paid by the 15® day of the month following each month during which such Production Rent wag due B
and payable shall accrue interest at the rate of eight (8) percent per annum. For months when Praduction Rent /VB

amounts due Owner total less than One Thousand Dollars .00), then Tenant may Elect to accrue and  _
defer’p Tof Production Rents due f for up to twelve (12) months without inteTest or penalty, 50 long as the — \{

total Production Rents for which payrent has been deferred, | plus Production Rents due on’each succeeding

Pmducﬁ(%_m %‘en_t_d;te, do not exceed One Thousand Dallars (51,000.00).
hall'ma WL%t:/L’

Tenant s ke rental pa ts

Address: Donna Jerrye Van Leer * s
5213 Branchwood Courl
Lawrence, KS 66049

due.

or such other address as Owner indicates in writing at least ten (10) business days before the nm‘_
o :

er's 5. Owner covenants and agrees to pay prior to delinquency
all real and personal property and other taxes, general and special assessments, and other charges of every
description (“Taxes™) levied or assessed against the Property and improvements therean other than Tenant's

Improvements (“Qwner's Taxes"). : =

mp ( ) O W
3.1.2  Tenant's Taxes. 2@: to ti receipt from Owner of the relevant
Taxes swtement pursuant to this Section 5.1.2, Tenant £hail pay to Owner rior to delinquency the amount of
any incresge in the Taxes levied _against the Property a5 a resilt of Tenant’s Teasehold interest or the
installafion of the Improvements on the Property (“Tenant's Taxes™), Tenant shall not be responsible for
Taxes atiributable to improvements installed by Owner or others on the Property, or to the underlying value of

the date Owner receives the statement from the taxing authority. T elect to have the statement f;

Taxes sent directly to Tenant. In such event, Tenant shall pay axcs to the appropriate taxing authority
;mm;ﬁhm Py to Tenant Owner's share of such Taxes prior to delinquency (or
Tenant may offset such amount against Rent). If Tenant reccives such staternent directly, Tenant shall submit
a copy of the statement for Taxes to Owner within two (2) weeks after the date Tenant receives the statement

from the taxing suthority. E
313 Egz'l‘ure 10 Pay. In the event of the failure of either party to pay the above §

Taxet prior to delinquency, the non-defaulting party shall have the right to cure such default by payment of
those Taxes and any penalties or interest on such Taxes which are due, and to credit ot deduct, as the case may
be, such payments to Rent due hereunder,

CIELO MASTER LEASE FORM (9-501) PAGE 2

¢



Sent By: Bernard E Nordling;

5.2 Tepant’s Right to Coptest. Tenant may contest the legal validity or
amount of any such Taxes, for which it is responsible under this Lease, and may institute such proceedings as
it congiders necessary, provided that Tenant shall bear all expenscs in pursuing such contest or proceeding.
With respect to any Taxes which may constitutc a lien on the Property, Tenant shall promptly pay such Taxes
unless the proceeding in which it contests such Taxes shall gperate 1o prevent or stay the collection of the
Taxes so contested or unless Tenant removes any such lien by bonding or otherwige. Owner agrees 1o render
to Tenant ali reasonable assistance in contesting the validity or amount of any such ‘Taxes, including joining in
the signing of any reasonable protests or pleading which Tenant may deem advisable to file: provided,
however, that Tenant shall reimburse Qwner for its reasonable out-of-pocket expenses, including attorneys'
fees incurred in connection with providing such assistance.

6. Liens. Tenant hereby indemmifics and agrees to hold Owner and the Property free, clear and
harmless of and from all mechanics’ liens and claims of liens and all other liability, claims and demands,
including attorneys’ fees, that arise as a result of work on the Project, and that have not been removed or

17858428311; Mar-9-03 6:08PM; Page 10/11

St e

discharged as of the date that is thirty (30) days after termination or expiration hereof. ! ¢ W

@w&m"% J

Maintenance. moughow this Lease, Tenant shall, at Tenant's sole

d : !
cost and expense M-{-& m . }4 % P élyt-cw
perty in goo

conditiolr”all such roads shall

substantially retuned to their original condition by the date that is
required under Section 11.3 hereof.

(a) mzintain all roads on the Pro
W‘ be paved caliche of better,
s T
§ § f E () use reasonable efforts 1o cause any areas disturbed by construction to be
{c)

not bring onto the Property any of the following types of plant: golden
) rods, bitter weeds, mesquite or African me.

a

(d) not remove or disturb any archaeological artifacts located on, in or under

‘g "fz the Property without approval of the State Historic Preservation Office

(“SHPQ"), any artifacts removed after obtaining such approval shall be

N promptly delivered to Owner (or as the SHPQO may otherwise direct) and
shall belong to Ownmer,

N r (e) TOL TEMOVe OF possess atly plants or animals located on, in or under the
- Property.

b () not bring or grant permission 1o any persen to bring any firearms onto the
Property.

The above notwithstanding, Tenant shal) have no obligation to repair or maintain as provided above
to the extent such repair or maintenance is necessary because of the negligent or intentional acts of Owner or
its agents and employees. Any and all repair and maintenance obligations which arise due to Owner's
negligent or intentional acts or omissions shall be repaited by Owner at its sole cost and ¢xpense upon notice
by Tenant.

) Improvements: Preparatory Work.

8.1 Qwnership. All Improvements shall at all times remain the property of Tepant or
its successors and assigns and the Owner shalt have no right, title or interest therein,

8.2 Removal. All Improvements constructed or placed on the Property by Tenant
during the term of this Lease, or any extension thereof, may be repaired, replaced, added to or expanded upon

CIELO MASTER LEASE FORM (9-5-01) PAGE Y
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Q'Q( % -
ing the Lease Term, 4ihd upon the t tion of the Lease shall be subject to

3 Water and Caliche. Tenant may use water from Owner’s existing wells only upon
payment to Owner\of $0.25 per barrel of water used. To the extent allowed by law, Tenant may construct its
awn water wells updn the Property, in such event, Tenant shall not be charged for use of the water, but Tenant
shall allow Owner 1§ use water from such wells at no cost to Owner. Upon termination of this Lease and
request by Owner, Teénant shall disassemble water wells that it has constructed and cause such area of the
Property to be remamed to its approximate original condition as existed before the installation of Tenant's
water well, all at Tenant's sole cost and expense, all in accordance with Section 11,3 hereof. Tenant may
excavate and use caliche from the Property only upon payment to Owner of the then prevailing market price.

9. Indergpity.

21 Indernnity by Tepant. Tenant shall defend, indemnify, protect and hold Qwner
harmless from and against al] liabilities, costs, expenses, obligations, losses, damages, claims, (collectively
“Liability") resulting from the gross negligence, willful misconduct, or breach of this Lease by Tenant, itg
agents, contractors or employees, invitees, licensces and permitiees; such indcrmification shall include
without limitation damages arising from fires, casualties, environmental damages, U8, Fish & Wildlife
related damages, and personal injury damages; provided, however, that such Liability is not due to any
negligence, willful misconduct, or breach by Owmer, its agents, contractors or employees, invitees, licensees
or permittees.  Owner hereby waives any claims against Tenant for damages or injury directly suffered by
Owner arising as a result of any audible or electromagnetic noise, electrical interference and tadio frequency
interference, attributable to Tenant’s operations on the Property,

by Tenant at anyftime
Section 11.3 heloy.

s Indemnity by Owner. Owner shall defend, inde
harrless from and againgg all Liability resulting from the neglipence-w
Lease by Owner, its agents, comtrastars or employees, invite?, licensees and permittees; such indemnification
shall include without limitation damagas %, casualties, environmental damages, U.S, Fish &

Wildlife related damggas-ard pcrsonl injury mages; provided, howeverth h Liability is not duz to
any peghigente, willful misconduct, or breach by Tenant, its agents, contractors, eifipie £eS, invitess,

licensees, or permittees.

93 Survival. The obligations of the parties under this Article 9 shall survive
expiration or other termination of this Lease.

10, WW%M W :

10.1 By Tepant. Tenant and its successors and assigns may assign this Lease, and/or

\/Q.Y'\ enter into a subleage or other agroement creating possessory interests pertaining to all of the Property subject
o Owner’s rights under this ﬁ: witheut Owner's prior consent; provided that Owner receives Written

7@0@ Bofice of any such aszignment lease within munety (90) days after the effective date thereof; the assighse

&

under any such assignment, or further assignment of a prior Assignee’s interest, is hereinafler referred to as
"Assignee." Any Assignee of Tenant's interest under this Lease, or any sublessee of Tenant's interest under
i this Lease, shall be entitled to all SF e rig its and privilezey ol Temgr Kereander with respect to this Lease

and the Assignee or e Fiblesses sha thereafter, m the ¢ase of an assignment, or during the term of the
sublease, in the case of a sublease, be solely entitled 10 exercise the rights and privileges of the Tenant

, heteunder, whether or not reference is specifically made herein to such assignee or sublessee; provided, that if

2%

following any such assignment or sublease, include & reference to such Assignee or sublessee. Tenant shall

have the rj t licenses for ingress and egress in conpection with any assignment or sublease, provided

such licenses do not e i ease Terini of this Lease and are otherwase consistent with the V
13 . a8 dX N : i X Aan
P = j po==

L, the assig

the original Tenant under this Lease (Rereinafter, the “Original Tenant™) assigns all or a portion of its interest )
under this Lease, notwithstanding any other tetm or provision of this Lease, the Original Tenant shall have
and retain the rights set forth under Section 9.1 hereof. Any reference to the rights of Tenant hereunder shall,

Z MASTER LEASE FORM (9-5-01) PAGE 10
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the Lease assigned, provided that the new tenant agree in writing to assume and be bound by all of the
terms and conditions hereof; simultaneously with the assignment or sublease, Owner releascs the assigning or

subletting Tenant from all claims and obligations under this Lease, and Owner agrecs to reasonably execute ‘2-‘
any document, sg requested by the assigning Tenant, evidencing such release. The assigning tenant shall not
be relieved of any obligations arising or accruing prior to the date of the assignment, Without limiting the AN

foregoing, if Tenant enters into a sublease or other agreement crezting possessory interests pertaining to the
Property, the sublessee or party acquiring such interests shall be entitled to receive from Owner copies of all
notices from Owner (including, without limitation, all notices of default sent to ‘Tenant) and have the right to
perfortn all of Tenant's obligations hereunder and cure any defaults by Tenant hereunder. Upon the expiration
or termination of any assignment of part of the Lease Term or any sublease, and if a portion of the Lease Term
remains unexpired, Tenant may (i) elect 1o continue ity performance under this Lease for the remainder of the
Lease Term, in which case Tenant shall cure any and all defaults of the previous Assignee or sublessee, or (ii) \%
Tenant may elect to terminate this Lease pursuant to its rights in Section 1] -1, in which case Tenant ghall not

be liable for any damage caused by the previous Assigtec or sublessee armt shall not be required to curs any ¥~
delults of the previous Assignee or sublessee. ? N~

L) Hrm MM?/)MM‘R«LJ ’fg"‘
10.2 Pdrti ent bleage. If Tenant or its successors and assigns at any ! 1

time hereafter wish fo assign their interest in this Lease with respect to less than all of the Property, or to

sublease or create possessory interests pertaining to less than ail of the Property, Owner agrees that it will, —<=X™

within twenty (20) days following receipt of a written request by Tenant or its successors ar agsigns, execute

and deliver to Tenant (i) an amendment of this Lease that eliminates from the description of the Property the

portion thereof to be included in the partial assignment or sublease, and (ii} a new Lease on the same terms as

this Lease with respect to the portion of the Property to be included in the partial assignment or sublease.

Tenant shall be obligated to reimburse Owner for its reasonable costs and expenses in connection with b

Owner’s review, execution, and delivery of such documents in an amount not to exceed $1000.00 for each

such assignment transaction. The then-possessory tenant shall remain liable for the payment of Minimum

Rent hereunder notwithstanding any such assignment. No such assignment shall amend or otherwize modify ,\{
1]

the terms of this Lease other than as specifically alloweg by this Segtion 10.2,
S %—W’

103 er. Subject to Section 16 hereof, in the event of any assignment, sale or
other transfer by Owner of any or all of Owner's interest in the Property, the assignee, purchaser or transferee
shall, expressly for the benefit of Tenant or ite successors or assigns, assume this Lease and agree to be bound
by all of its terms and provisions with respect to that portion of the Property so trangferred. Owner shal]
thereupon be relieved of any and 21l obligations perining solely to the interest or interests which are the
subject of said transfer and shall have no further rights therein; provided, however, that Owner shall not be

relieved of any obligations atising or accruing prior to such assignment, sale or transfer, unless such
; abligations are explicitly assumed by the Assignee in a writing in form and substance acceptable to Tenant in
its reasonable discretion. No Mortgagee of the Owner shall be obligated to assume this Lease and be bound
by all its terms and conditions unless and until such Mottgagee forecloses (at which time it shall be subject to
Q?E the first sentence of this Section 10.3), although each such Mortgagee's interest shall be subject to Tenant's
r;g
% ‘.&
el

rights hereunder,

9 done without co i 1 ; .3 shalf At
a”defau e. Any assignment, sale orcUther transfer by Tenant done without
complying with Section 10.1 shall, at the option of Owner, be null and void and shall constitute a default by
Tenant under this Lease.
1L Teminaton.

11.1 Teiininst Tenant. Subject to the prior written approval of any Leaschold

Mortgagee, but notwithstanding any other provisions of this Lease, Tenant shall have the right on thirty (30)
days natice to Owner to terminate this Lease and surrender to Owner 5IT08 Tenani's tight, title and interest in

and to the Properfy in whi ] er g and obligations of Owier &nd Tenant shal] cease and

temﬂnst:as/gf__g ate of such termnation, except for thase obligitions that expressly survive termination of
ottt Polpeal, Popopn. piril
e Grieces D Bo doig) pradec 1)/
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this Lease, including the

obligations described in Section 11.3 below and all Minimym Rent and/or

Production Rent payments accrued as of the date of termination.

11.2

Sumepder. Upon any termination, surrender, or expiration of this Lease, Tenant

shla!l peaceably deliver up to Owner possession of the Property or any part thereof, and other rights granted by

this Lease, and shail execute, at Owner’s request, any and all documents reasonably required to record
evidence such termination. i g M{%{ %\, P S
.-"""_

Tenant’s gole cost and expe

11.3
expiration of this Lease, Tenant shAll, upon the written request T Uwner, remove to sighteen (18) inches
below sucfag all of the Tensnt's Improvements af The Prw;_!hg_aopcﬂy to its
pproximate onigindl condition thet exjsted before Tenant installed any improvements upon the Pro Tty,

ements, Within o%‘i‘l’)%mnden or

Tse.

M&H

12, Default and Remedies M

12.1

Tepant Default and Notice. If Tenant shall(a) fail to pay apy-undispreet=Rent,

charges or sums due and payable hereunder within thirty (30) busmess days from receipt of written notice
from Owner that such amounts are due, or&mﬂﬂwwummmwabla

_)’
Q 250 :

ird party i Coumy; " T'exas a

/deposiLof suchrsurth, then Tenant shall be in default hereunder and, subjeet to

Article 16 hereof, Owner shall have the following remedies which shall not be exclusive but cumulative and

in addition to any remedies

Owmner does not terminate

now or later avajlable to Qwner in Jaw or equity:

12.1.1  Coptinue Lease. Owner may continue this Lease in effect as long as

1212 Cure Default. Owner may cure any default by Tenant after Tenant’s cure

period has expired. If Owner at any time by reason of Tenant’s default, payz any sum or does any gact that
requires the payment of any sum, the sum paid by Owner shall be due immediately from Tenant to Owner as
additional rent hereunder, together with any interest due (calculated ot the prime interest rate at Chase Bank of

Texas, N.A. (or its Successor) on the date of default plus two percent per annum).

Lease; provided that Owner shall not terminate this Lease by reazon of nonpayment of Rent if Tenant in gooad
faith disputes the amount of Rent claimed by Owner and if, within the period of cure set forth abave, Tenant

pays to Owner the undisputed portion of Rent,

written approval of any sublessee and any Leasehold Mortgagee, Tenant may at any time swrrender the
Property to Qwner pursuant to Section 11.1.

The breach by Tenant of any pravision hereof, cither than the breach set forth in Section 12.1, may only result §

Tenant’s right to possession, and Owner shall have the right to cgllect Rent, . %
including subren cryed interest, if any, when due. J/Dclzu_ﬂ g st g
L’Lr1z;LzP3( E%ibpt“

12.1.3  Terminate Lease. Subject to Arficle 16 hereof, Owner may tesminate this g

12.1.4  Swrender Property. Notwithstanding the above, subject 1o the prior

hereunder for the purposes
§ecept such performance,

CIELD MASTER LEASE FORM {9-5-01) ‘

at least sIXty T60Y days prior to-contiene any of ac0on, gIve written notice of the cause of breach to
Tenant, any Leasehold Mortgagee and sublessee (of which it has been notified in writing) eoncurrently,
specifying in detail the alleged event of breach and the required remedy. If Tenant does not cure or
commence curing such breach within thirty (30) days of receipt of notice, the Leasehald Mortgagee or the [‘*
sublessee shall have the absolute right to substitute itself for the Tenant and perform the duties of the Tenant

in a cause of action by Owner under applicable w and, other § set fofth in Section 2.2 and this Section \’%
12.1; Cﬁv_n‘ er KEFEDy waives all ofher rights i may hays in law or in equity, to lerminate this Lease prior to the
expirati enston Term elected by Tenant, [n the event of any such breach by Tcnant, Owner $hall, .

of curing such breach. Owner expressly consents to such substitution, agrees to
and authorized the Leasehold Mortgagee or the sublesses (or their respective

PAGE 12
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emplayees, agents, representatives/or contractors) to enter upon the Property o lete such performance

with all the rights, privileges and ¢hligations of the original Tepant hersunder.

12.2 faulk and Notice. Qwner shall be in default of this Lease if it shall fail to meet
any of its obligations under the terms of this mwnmm) days
after rccci_mfmmnmmMWKO@h the exercise of
reasonable diligence within such thirty day period, if Owner fails to commence corrective action within
such thirty day period and thereafter diligently prosecutes same to completion) (“Landlord Events of
Default™)

12.2.1 Tenant’s Remedies. Upon the occurrence of a Landlord Event of Default
described in Section 12.2 above, Tenant shall have the option to pursue any one or more of the following

D e s e N L Ot Loty 7

a. 2 Termminate this Leale without bcing lisble for prosecution or any claim

of damag refor. v
et

b. Pursue any and all other action or remedies that may be available to
Tenant at Law or in Equity, including but not lmited to all loss or damage which Tenant may suffer by
reason of a termination or dispossession of the Property and the loss of the value of its leasehold estate.

13. hd ation

131  Complete Taking. If, at any time, any authority having the power of eminent
domain shall condemn all or substantially ail of the Property, or all of the Project thereon, for any public use
or otherwise, then the interests and obligations of Tenant under this Lease in or affecting the Property shall
cease and terminate upon the earlier of (i) the date that the condemning authority takes physical possession of
the Property or the Project thereon, (i) the date that Tenant is, in its sole judgement, no longer able or
permitted 1o operate the Project on the Property in a eommercially viable manner, or (ii} the date of the
condemnation judgment, provided, however, that in such sitation Tenant shall have the right to terminate the
Lease. Tenant shall continue to pay all amounts payable hereunder to Owner until the earfier of such dates, at
which time Qwner and Tenant shall be relieved of any and all further obligations and conditions to each other

. under this Leage.

132 Paria] Taking. If, at any time during the term of this Leasc, any authority having
the power of eminent domain shall condemn one or more, but not all, of the WTGg, any Interconnection
Facilities, and/or any portion of the Improvements or the Property, then the interest and obligations of Tenant
under this Lease as to these WTGs, Interconnection Facilities, and/or any portion of the Improvements or the
Property so taken shall cease and terminate upon the earlier of (i) the date that the condemning authority takes
possession of such WTGs, Interconnection Facilities, and/or any partion of the Improvements or the Property,
(ix) the date that Tenant is, in its reasonable judgement, no longer able or permitted to operate the Project on
the Property, or any portion thercof, in a commercially viable manner, or (iii) the date of the condemnation
judgement, and, unless this Lease is terminated as hereinafter provided, this Lease shall continue 1 full force
and effect as to the remainder of the WTGs, Interconnection Faeilities, [mprovements or the Property. If the
remainder of the WTGs, Interconnection Facilities, and/or any portion of the Improvements or the Property is
or becomes insufficient or unsuitable for Tenant’s purposes hereunder, as determined by Tenant in its
reasanable discretion, then subject to the rights of any Leasehald Mortgagee under Article 16, Tenant shall
have the right to terminate this Lease as to the portion of the Property to which Tenant continues to bold the
rights, at which time Qwner and Tenant shall be relieved of any further obligations and dutics to each other
under this Lease,

133 rtio t, Distrjbutj . On any taking, all sums awarded,
including damages and interest, shall be paid as follows;

(a) Any portion of the award by the court on account of any cost or loss that
Tenant may sustain in the removal ans relocation of Tenant’s Improvepaents, to Tcm %ﬂ?
cmwﬂm( “5-01) | 2 ?‘%13 =

L/g
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(b) Any portion of the award by the court for Tenant's anticipated or lost
revenues or profits, to Tenant:

(c) Any portion of the award by the court for Owner's lost revenues, 1o
Owner;

(d) Any portion of the award by the court for the tking of the real property
constituting the Property to Owner, except the “added value” or “bonus value” in the Lease shall be awarded
to Tenant, and

(=) All remaining amounts of the award, to Owner or Tenant consistent with
Texas Law.

4. Repissentations and Wamanties of Qwner.  Owner hereby makes the follawing

representations and warrantiea:

14.1 Phyzical Condition of Property. Owner has no actual knowledge of any physical
conditions of the Property which would prevent or significantly restrict Tenant's development of the Property
for the pwrposes specified in Article 3 hereof or which could, with the passage of time, or the giving of notice,
constitute a violation of any governmental law, ordinance, order, rule or regulation.

)

pal Restrigti

14.2 v ESirictiony ecting P : No Violation. Without having made any
specific investigation thereof, and without undertaking to do so, Owner has no actual knowledge of any law,
regulation, ordinanee or order of any local, state or federal governmental authonity which would prohibit or
significantly restrict Tenant's development of the Property pursuant to Article 3 hereof. This Lease dogs.not

violate any contract, agreement, insmument, Jjudgment or order to which Owner is a party or which affects the
%@mmmm i full and complete compliance with
all governmental laws, ordinances, orders, rules and regulations applicable to the Property.

143 Title to Property. Qwner is the holder of a One Hundred percent (100%) interest ﬁ

in the fee title to the Property and has full power and authority to enter into and perform its obligations under

. this Lease, and this Lease shall not violate any contract, agreement, instrument, judgment, or order to which

Owmer is a party or which affects the Property, Qwner, previous to the time of execution of this Lease, has -
@vﬂ‘ not leased any portion of the Property under any lease or G ment that 15 cuitently effective and th
. Pro 15 0 ] any oplions or right of first refusal. The leaschold estate created hereby with respect
N to Property”Is frec from liens and encumbrances done, made, or suffered by Owner, or any person
= claiming under him, except for such liens and encurnbrances that are of record and those title exceptions, each

of which is specified in Exhibit "B~ & ereto aqgd made a part hiereof, and as to which Owner has fully
commplied with Article 17 to the satisfaction of Tenant and Tenant's Leasehold Mortgagees.

e ——

_ 144  No Litigation. No litigation is pending and, to the best of Owner’s knowledge, no

litigation or administrative actions are proposed, threatened or anticipated with respect to any matter affecting
the Property. If Owner leamns of any litigation or administrative action proposed, threatened or instituted with
Tespect to the Property, Owner shall give Tenant prompt notice thereof,

+ The representations and warranties set forth in this Article 14 shall survive the execution and delivery hereof,

15. Consent to Mongage. ﬁ
15.1 Congent. Tenant may from time {o time, without the prior written consent of VC%K

Owner, cncumber Tenant's interest in this Lease, the rights granted hereunder and/or Tenant's interest in the
Improvements or the Project by one or more Mortgages (individually, “Leasehold Mortgage"), provided that

Y any Leaschold Mortgage and all rights scquired under it shall be subject to all rights and interests of Owner.

: - \ Without Jignjsmy the generality of the foregoing, nothing contained in any Leasehold Morteage shall release or

::l CIELO MASTER LEA 5 Bt OM/L FAGE 14
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be deemed (o rgmm;magm and performance of the terms, covenants and
condifioIE MeEREm conlamned 10 be observed and performed by Tenant or from any liability for the non-

observance of non-performan of the terms and conditions hereof, nor be deemed to constitute a
waiver of any rights of Owner hereunder, except as expressly provided for herein. If Tenant hereafter enters
Into a sublease with respect to this Lease pursuant to Section 10.1 hereof, thereafter the Tenant, 35 sublessor,
shall no longer have any right to enter into a Leas¢hold Mortgage with respect to the Tenant's retained interest
as sublessor under this Lease. The sublessee may enter into 2 Leasehold Mottgage of its interest as sublessee
of the property and the Leasehald Mortgagee (as hereinafler defined) shall be entitled to alt of the rights and
privileges granted hereunder with respect 10 & Leasehold Mortgage with respect to the interests of the
sublessee hercunder, including the right to reveive all notices required to be given to the Leasehold Mortgagee
by Owner pursuant to this Lease.

152 Assignment. Tenant may assign this Lease and the rights granted hereunder
without Owmer’s consent t 2 Mortgages of a Leasehold Monigage ("Leasehold Mortgagee™).

153 a Within twenty (20) days following
request of Tenant or Leasehdl] Mortgagee (specifying the information sought), Q

receipt of a written
shatl " execute,

declaring: (i) either that the Lease is unmatiéie eet, or the manner in which the Lease
had been modified and whether the Lease as so in full force and effect; (i) the dates to which
Tenant’s manetary obligations hereupdes-hs i) whether Tenant is or is not then in
default hereunder, and if Qume aults; and (iv) whether any

(defaults in the performance of the Tenant under this Lease,

Sublessee. Any Leasehold Mortgagee shall, for so
the lien thereof has been extinguished, and any E

Y«
n-flilly cured. The failure of the Owner to deliver such stateme in such time shall
be conclusive upr-steh Owner that this Lease is in full force and effect and has not beed modified and there
i a3 ') gagee and
&-1¢ i istence and until

following protection, upon delivery to

T

i Lagehold Mortgagee's Right 10 Possession, Riphido-teqmreaid Right to Assign.
A Leaschold Monigages Thall have the absolute righy: (a)-te-uxs g0 its security interest; (b) to enforce its lien
and acquire title to the leasehold estirehy-amyTawiul means: () to take possession of and aperate the Property
or any portion thereof gnd-to—fErorm all abligations To-be-perfonped by Tenant hereunder, or to cause a
receiver to ba-apptinted to do so; and (d) to acquire the Jeasehold estate by Totectesurg or by an assignment in
liewdf foreclosure and thereafter to assign or transfer the leasehold estate to a third party.~Gwner’s consent
shall not be required for the acquisition of Tenant's leascho!d estate by a third party who acquires the same by
foreclosure or assignment in lieu of foreclosure. .

163 Notice of
or remgdies as a rosult of any alleged
Leasehold Mortgagee and sublegses (o
such notice 1o Tepani-speciTying in detail the alleged event of default and the Fezmi

s Liwnergives such written notice of default, the following provisians shall apply:

Ure —As-arirEcondition o exercising any rights
i 3 hail give written notice of the default to each
ich it has been notified imwsiting) concurrently with delivery of
d remedy. In the event

6.2.1 Quring Default. The Leaschold Mortgages gnd-asible¥gee or assighee
2 weeipt of notice of default to remedy.-thege same to be

remedied, a¢ is given to Tenant afie : Reti

Mortgagee, sixty (60) days after receipt of UTe-ngtfce of default, provided that such sixty-day period shall be

extended for the time reasonably required to comipleds

defaylt by obtaining posscssion of the Property
y'ihe receivet) or by instituting foreclouse_proceedings, if required, provided the
Leasehold Morie with reasonable and contimious diligen the “Initial Curc Period"), The
Leasehgld-Mortgagee or the sublesses shall have the absolute right to substute itsclf for the Tenant and )

it the duties of the Tenant hereunder for the purposes of curing such defs Owner expressly

CIELO MASTER LEASE FORM (9-5-01) PAGE |5



bl s R R Y - 1) ¥ RSN Y mdl < dd e Ll Iy rdayc

caonsents o Swel Substitution, agrees to accept such performance, and authorizes the Leasehold Mg gagee or
the sublessee (or Yueir respective employees, agents, Tepresentatives or contractors) to enter upot'the Property
to cormpifte such pyrformance with all the rights, privileges and obligations of the original Fenant hereunder.
Owner shall not havi,the right to terminata the Lease prior to each Leasehold Mortgages4nd sublessee having
received the notice specified in Section 16.2 and expiration of the cure periods_a¥ailable to a Leasehold
Mortgagee and sublesse\gs set forth abave.

1692 Deetned oy _Leasehold Mopdagee. Any default by Tenant
hereunder that cannot be remedidd by any such Leasehold Mortgagep-ghall nevertheless be deemed to have
been remedicd iff within the Initia ¢ Period any such Leasehdld Morgagee shall have acquired such
portion of Tenant’s right, title, or interest in the Property or in thjx'Leage or shall have commenced foreclosure
or other appropriate proceedings in the Nature thereof, such Feasehold Mortgagee shall diligently prosecute
any such proceedings to completion, suci\l.casehold Mqrfgagee shall take reasopable measures within its
cantrol to continue the operations of Tenant §n the Propefty in accordance with the terms of this Lease, such
Leasehold Mortgagee shall have fully cured Njthin tfe Initial Cure Period any defaults that do not require
possession of such portion of the right, title, or\inétest in the Property or in this Lease and shall thereafter
continue to faithfully perform all obligations angafter gaining possession of such portion of Tenant's right,
title, or interest in the Property or in this LeaseAucALeasehold Mortgagee ghall perform all the obligations of
Tenant hereunder which arise thereafier,

16.2.3 Hnsion Periods.  If any such Leasehold Mongagee is
prohubited by any process or injuncfitn issued by any cotht or by reason of any action of any court having
Juriediction over any bankruptgy, reorganization, insolvehey, or other debtor-relief proceeding from
commencing or prosecuting forgtlosure or other appropriate prodegdings in the nature thereof, then the times
specified in Sections 16.2.1 gnd 16.2.2 of this Lease for commenciniqr prosecuting such foreclosure or other
proceedings shall be extepded for the period of such prohibition; proMded, however, that such Leasehold
Martgagee shall have cured any default that does not require possession™s{such portion of the right, title,
or interest in the Propptty or in this Lease, and shall continue to pay and perform Such obligations as and when
they fall duc and shyfl have taken reasonable measures within its control to continue itm.gperations of Tenant
or such Leaseholg/Mortgagee upon the Property as pravided herein,

16.2.4 Copies of Notices to Leasehold Mortgagee. Owner shall delider to each

Leasehold ¥ortgagee and sublessee (of which it has received notice or a mailing address of such peXon), a

duplicate/£opy of any and all written notices that Owner may from time to time give to or serve upon Thnant

pursuapt to the provisions of this Lease, and such copies shall be delivered to each such Leasehold Mortgagee

and gablessee and Original Tenant at the same time such notices are given to or served.upGn Tenant. [No

notite by Owner to Tenant hereunder shall be deemed to have been given unless andasffil a copy thereof dim
#ve been delivered to each such Leasehold Mortgagee and sublessee .

16.2.3 Contipuation of Lease. During s period of possession of the Property
by a Leasehold MdHgapes (or a receiver requesied by suchdeasehold Mortgagee) and/ or during the
pendency of any foreclosure proceedings instituted by a LeageTiold Mortgagee, the Leasehold Mortgagee shall

Pay or cause lo be paid the Réxf and all other monetary.cfiarges payable by Tenant hereunder which acerued
and are unpaid at the commencequent of said peripd’and thogse which accrue thereafier during said period.
Fellowing acquisition of Tenant's laschold estpe€ by the Leasehold Mortgagee or its assignee or designee as
a result of either foreclosure or accégtancg 6T an assignment in leu of foreclosure, or by a purchaser at 2
foreclosure sale, the Lease shall contipg in full force and effect and the Leasehold Mortgagee or party
acquiring title to Tenant's leasehold sstateshall, as promptly as reasonably possible, commence the cure of all
defaults hereunder and thereafier“diligently process such cure to completion, whersupon Owner's right to
terminate this Lease based pfon such defaults Shall be deemed waived; provided, however, the Leaschold
Mortgagee or party acquifing title to Tenant's leasehald estata shall not be required to care thoge defanlts
which are not reasondbly susceptible of being cured or Performed by such party (“non-curable defaults”),
Non-curable defatifts shall be deemed waived by Owner uptn.gompletion of foreclosure proceedings or
acquigitiafi of Tenant’s interest in this Lease by such party.  Failuréef.Tenant to pay the Minimum Rent or

Production Rent shall not be considered a “non-curable default.” A Toreglosure upon the rights held by
Tenant under this Lease must comply with applicable Texas law; the party exertisipg such foreclosure rights
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must bring all Minigeum Rent payments current within sixty (60) days of such foreclosure in order for the
Lease to remain in full force and effect following such foreclosure.

16.2.6 No Liability After Assignment. Any Léasehold Mortgagee or other party

who acquirdg Tenant’s teasehold interest pursuant to foreclosure or assiggfnent in licu of foreclosure, shall not
be liable to péyform the obligations imposed on Tenant by this Lease #icurred or accruing after such Tenant
1o longer has ownership of the leasehold estate or possession of the Property, and such Leasehold Morigagee
shall have the right to freely assign such portion of the right, title, ginterest in the Property or in this Lease to
any person or cntity. Notwithstanding any other provision of ffis Lease, in the event that any Leasehold
Morigagee (i) perforgs any monetary or other obligation of Tepant under this Lease; (i) acquires any portion
of Tenant’s right, titl3, or interest in the Property ot in this L£ase; (iii) continues Tenant's operations on the
Property under this Léase; and/or (iv) becomes personally fiable to Owner hereunder, then such Lensehold
Mortgagee’s obligations and liability to Owner shall be ligfited by and to such Leaschold Mortgagee’s right,
title and interest, if any)in this Lease and the Propery, and Owner shall have no recourse against such
Leasehold Mortgagee in eXcess of, and other than to pro€eed against, such right, title and interest.

¢.2.7 Bankmuptcy and/Insolvency. Neither the bankruptcy nor the insolvency
of Tenant shall be grounds fgr terminating the L#ace as long as the Rent and all other monetary charges
payable by Tenant hereunder e paid by the Legbehold Mortgagee and/or any sublessee in accordance with
the terms of this Leage,

16.2.8 \Foreclosare Discontinued. Nothing herein shall be construed to extend
the Lease beyond the Lease term orNp reghire a Leaschold Mortgagee to continue foreclosure procecdings
after the default has beem cured. If the Yefault is cured and the Leasehold Mortgages discontinues foreclosure
proceedings, the Lease shal) continue in 41 force and effect,

16.3 New Least If\this Lease terminates because of Tenant's default or if the
leasehold is foreclosed, or if the Ledse is refcted or disaffirmed pursuant to bankruptey law or other law
affecting creditors’ rights, Owner siall, upon witten request from any Leasehold Mortgagee or aty sublessee
within ninety (90) days after any gfich event, enteX into a new lease of the Property with Leasehald Mortgagee
or amy sublessee, on the following tetms and conditions:

16 3.1 erme and Conditions. The term of the new lease shall conunience on the
date of terminstion, foreclosyfe, rejection or disaffirmsyce and shall continue for the remainder of the term of
the Lease, or in the case of g sublease for the term of sukh sublease, at the same Rent and subject to the same
terms and conditions set firth in this Lease. Such nely Jeases shall be subject lo all existing subleases,
provided the subtenants arg not then in default.

163.2 Exccution. The new ledse shall be executed within thirty (30) days after
receipt by Owner of wiltien notice of the Leasehold Morigagke's or sublessae's election to enter a new lease,
provided said Leasehold Mortgagee: (i) pays to Owner all Rendand other monetary charges payable to Tenant
under the terms of thie Lease up to the date of execution of e new lease, as if the Lease had not been
terminated, foreclosgd, rejected or disaffirmed, less the rent and other income actually collected by Qwner
from subtenants or gther occupants of the Property: and (ii) perforis all other obligations of Tenant under the
terms of the Lease/to the extent performance is then due and susceptible of being cured and performed by the
Leaschold Mortgdgee; and (iii) agrees in writing to perform, or catdde to be performed, all non-monetary
obligations whicyf have not been performed by Tenant and would have acdqued under this Lease up to the date
of commencemeht of the new lease, except those obligations which constinde non-curable defaults as defined
above. Any ngw lease granted the Leaschold Mortgagee or sublessee shall ehjoy the same priority ag this
Lease over anylien, encumbrance or other interest created by Owner.

16.3.3 Designee. At the option of the Leasehold Martgagee, the new lease may
be cxecuted by a designee of such Leaschold Mortgagee without the Leaseholg Mortgagee assuming the
burdens ang obligations of Tenant thereunder, :
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16.3.4  Subleases. After the termination, rejection or disaffimmation of this Leage
and during the period thereafter during which any Leasehold Mortgagee shall be entitled 1o ofter into new
lease of the Property, Owner will not terminate any sublease or the rights of any sublessee Mereunder unless
such sublessee shall be in default under guch subleasa. During such period, if Owner shy!f receive any Rent
fmd ather pa due from sublessee, including a sublessee whose attormment it shall Have agreed to accept,
it will do 50 as ageftgf such Leasehold Maortgagee and shall deposit such rents ang/$ayments in a separate
end segregated account™q trust subject to & right of set-off against amounts dug/to Owner; and, upon the
execution and delivery of Mach new leass, shall account to the tenant under said new lease for the rent and
othet payments made under Mgid subleases; and the tenant shall thereupon asgign the rent and other payments
due under said subleases to anly Leaschold Mortgagee under the Lease. Th€ collection of rent by the QOwner
acting as an agent pursuant to Yiis Section 16.3.4 shall be continued fo Owing the expiration of any period
during which a Leasehold Morthagee may be granted a new lease in Which case such attornment shall take
place upan such expiration but no\before. Owner shall not be ynder 3 y obligation to enforce any subleases,

16.3.5 \Other Leasehold Mortpagees’ If more than one Leasehold Mortgagee
makes a written request for a new Hase pursuant hereto, the néw lease shall be delivered to the Leasehold
Mortgagee requesting such new lease\whose Leasehold Mortgage is prior in lien, and the written request of
any other Mortgagee whose lien is subodinate shall be void zhd of no further force or effect,

16.3.6 Survi
survive the termination, rejection or disaffixma
thereafler to the same extent as if Section 18
Tenant and such Leasshold Mortgagee and/or'g

M| After Termihation, The provisions of this Section 16.3 shall
: e Lease and shall continue in full force and effect
A separate and independent contract made by Owner,
s¢c, and, from the effective dute of such termination,
rejection or disaffirmance of the Lease to the\dufe of execution and delivery of such new lease, such
Leaschold Mortgagee or sublesscc may use and ¥pjoy said Property without hindrance by Owner or any
person claiming by, through or under Qwner,; provided that all of the conditions for a new lease as set forth
herein are complied with.

The party requesting Owner to execute do ant to this Section 16.3 shall reimburse Owner its
reasonable costs up to $1,000.00 for each fransaction eXected pursusnt to this Section 16.3. No action
effected pursuant to this Section 16.3 shall fubstantively mdify or amend the terms of this Lease other than
as specifically permitted by this Section 16/3,

164 asehold Mortgagee's Consent Yo A dmen mination arrender.
Notwithstanding any pravision of the Yease to the contrary, the parties agree that 5o long as there exists an
unpaid Leasehold Mortgage or any sublease, this Lease shall not be modified or amended and Owner shall ot
accept a surrender of the Property of any part thereof or a cancellation or release of this Lease from Tenant,
and shall not terminate this Leasc pursuant to Article 2, prior td the cxpiration of the then-effective Lease
Term without the prior written cogsent of each Leaschold Mortgagee and sublessee. This provision is for the
express benefit of and shal] be enforceable by each such Leasehold ) ortgagee and sublessee,

16.5  No/Waiver. No payment made to Ownenby a Leasehold Mortgagee or sublessee
shall constitute an agreement by such payor that such payment was, i\ fact, due under the terms of the Lease;
and a Leasehold Montgagee fr sublessee having made any payment to \Qwner pursuant to Owner’s wrongful,
improper or mistaken notige or demand shall be entitled to the credit any such payment toward future
amounts owed under this [ease.

16.6/ No Merger. There shall be no merger of the Lease™qr of the leasehold estate
created by the Leage 4vith the fee estate in the Property by reason of the fact the Leash or the leasehold estate
or any inferest therein may be held, directly or indirectly, by or for the account of any person or persons who
shall own the fee gstate or any interest therein, and no such merger shall occur unless and until all persons at
the time having ay interest in the fee estate in the Property and all persons (including Leasehold Mortgagees or
any sublessee) hdving.an interest in the Lease or in the estate of Owner and Tenant shall join in a written
instrument effecting such merger and shall duly record the same.
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167  Lieps. On the commencement of the Lease Term, theProperty shall be free and
clear of all liens other than those expressly approved by Tenant and set forth4fi Exhibit “B”. ‘Thereafter, any
mortgage, deed of trust or other monetary fiens placed on the Property by Cwner or pettnitted to be placed or
Temain thereon by Owner shall be subject to (i) this Lease and to each Peasehold Mortgage and sublease then
In existence op the leasehold estate crested hereby, to (ii) Tenant’s right to encumber the leaschald estate, (jii)
to any sublessee’s right to encumber its sublease estate, and (iv)6 any and all other documents executed or 1o
be executed b\Owner in connection with Tenant's developmefit of the Property or any portion thereof,

0.8  Further Amendments. At Tpfiant's or any sublessee’s request, Owner shall amend
this Lease to includeNany provision which may reasop bly be requested by a proposed Leasehold Mortgagee;
provided, however, thit such amendment does not ifnpair any of Owners rights under this Leasc or matenially
increase the burdens or\pbligations of Owner hgfeunder. Upon the request of any Leasehold Mortgagee or
sublessee, Owner shall dxecute any additiongd instruments reasonably required to evidence such Leasahold
Mortgagee's or sublessed’s rights under fHis Lease, The party requesting Owner to execute documnents
pursuant to this Section 14\8 shall reimbydse Owner its reasonable costs up to $1,000.00 for each transacton
effected pursuant to this Sedfion 16.8.

17. Prior Encurgbrapée. Owner represents and warrants, as of the date hereof, that all of the
Mortgages encumbering the Phoflerty (each, a “Prior Encumbrance™) are set forth in complete detail on
Exhibit "B attached hereto spd\ypade a part hereof, Owner agrees to make all payments under each such
Prior Encumbrance when dy€, Im\the event that Owner receives from the Mortgagee of any such Prior
Encumbrance any notice (At paymeMy under such Prior Encumbrance are overdue, Owner chall so notify
Tenant and each Leaseho}d Mortgagee b gnding a copy of such notice to Tenant within the earlier of (i) five
(5) days of receipt, and fli) three business da¥yw prior to the date by which a default under or in respect of such
Prior Encumbrance gduld occur, If Tenant ot™qny Leasehold Mortgagee determines that it would be in
Tenant's interest to/fnake such payments under sudk Prior Encumbrance on Owner's behalf, whether as a
result of receiving/uch notice or otherwise, Tenant shil have the right to make such payments and to credit
the payments sg/made against Rent next due under the Dhase. Owrer represents and warrants that it has,
contemporaneplisly with execution of this Lease, supplied to\Jenant a true and correct copy of each Prior
Encumbrancy’ together with copies of all related promissory fgtes and other documentation, including a
schedule of'past and future payments to be made under each such\Prior Encumbrance, certified as true and
correct byf Owner. Owner hae provided to Tenant, contermporaneouyly with the execution of this Lease, an
executpl and duly acknowledged Subordination, Non-Disturbance\and Attorntment Agreement (“Nop-
Distufbance Agreement”), in a form reasomably acceptable to Tenant, Sipm cach Mortgagee under cach such
Ppor Encumbrance, pursuant to which such Mortgagee agrees, among Yther things, not o disturb Tenant's
possession of the Property. Qwner shall, at its sole cost and expense, xecord each such Non-disturbance
Agreement in the official real estate records of Upton County, State of Texd. In the event Owner has failed
to deliver a Non-Disturbance Agreement from each holder of a Prior Encumbrs ice, Tenant may, at its sole
option, either terminate this Lease immediately upon written notice to Owner or take 3UCh action ag it deems
reasonably necessary to effect the rights granted to Tenant hereunder, and off-set all amounts expended in
such efforts against Rent and any other amounts due hereundes or in respect hereof,

18. e . Qwner hereby grants unto Tenant the Access
Easement, Transmission Easement, Wind Non-Obstruction Easement and Overhang Easement (collectively,
the “Tenant Easements") described in this paragraph.

18.1  Access Fagement. Owner hereby grants unto Tenant, its successors, assigns,
lessees, and others authorized to utilize its Lease or casement rights (any reference to the rights of Tenant
hereunder shall include any such successors, assigns, lessees and others authorized to utilize its Lease or

eagsement rights), an | cable, non-exclysive casement, {pr vehicular and pedestrian ingress to or epress
o e o Iprivemens e o 1 P, ooyt pery
or on other property now or subsequently ownied or legzed by Tenant, or elsewhere), over, across and alorig
thc‘FMpcrly'byma-nﬂﬂTcMnemcreoﬁ exishng,“or otherwise by such route or routes as Tenant,

an assignee or lessee of Tenant, or Owner may construct from time to time. The grant of easement herein &"L

contained shall include the right to enter upon the Property to survey for and locate 1%
9"775_@
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182 Transmission Easement. Owner hereby grants unto Tenant, its successors,
assigns, lessees or others authorized to utilize its Lease or easement rights, an exclusive easement for the
construction, installation, maintenance, use, operation, replacement, relocation or removal of
Interconnection Facilities on, over, across and under the Property, and for vehicular and pedestrian ingress
to or egress from the Interconnection Facilities (whether such Intcrconnection Facilities are located on the
Property, or on adjacent property, ot on other property now or subseguently owned or leased by Tenant, or
eisewhere), aver, across and along the Property by means of roads and Janes thereon if existing, or

otherwise by such route or routes as Tenant, an assignee or lessee of Tenant, or Owner may construct from
time to time,

183 Wind Nopn-Obstruction Easement, Owmer hereby grants unto Tenant, its

Successors, assigns, lessees, and all others authorized to utilize its Lease or easement rights (any reference
to the rights of Tenant hercUnder ST TCTUGE-aNy S00H T Costori 1} s1gns, others authorized
to utilize its Lease or easement rights), an irrevocable, exclusive easement appurtenant to the leasehold
created by the Lease, for the right and privilege to use, maintain and capture the free and unobstructed flaw
of wind currents over and across the Property: Owner shall not interfere, and shall not cause or permit any
other party to interfere, with the free, unobstructed and natural wind flow, wind speed or wind direction
over and across the Property, whether by constructing buildings or other structures on the Froperty, by
planting trees ar erecting walls on the Property, or by engaging in any other activity on the Property or
elsewhere that might cause a decrease in the output or efficiency of the Project. This grant of easement
expressly includes the right of Tenant to enter upon any part of the Property to enforce Tenant's rights
hereunder, including the physical removal of trees or structures which interfere with the Wind Non-
Obstruction Bascrnent. Tenant shall consult with Owner before making any such removals,

18.3.1 Reservation of Rights. Qwner reserves the right to erect buildings,
icmporary structyres or windmills, intended for ordinarymm provided,
howevet, that Owner must consult with and obtain Tenant's prior written a val as to the location, height
and profile of such bulldings, Wi g{s. Hg of femporary strucfures, Tenant's approval shall be based upon
whether such buildings, windmills, or temporary structures might interfere with wind flow, wind speed, or
wind direction over a portion of the Property or other adjacent parcels upon which the Project is or may in
the future be located, or cause any decrease in the output or efficiency of the Project, or cause any

interference with Tenant's operations on the Property. Notwithstanding the foregoing, O ithaut
the necessity of obtaining Tenant’s consent, erect new structures on the Property ot plant trees on the
- ] cva . s ——

Property that do not exceed five (5) meters in height above the grou
I

184  Qverhang Easement. Owner grants unto Tenant, its successors, assigns, lessces,
and all others authorized to utilize its Lease or easernent nights an imrevocable, exclusive easement
appurtenant to the leasehold created by the Lease, for the right and privilege to permit the rotors of WTGs
located on adjacent properties to overhang the Property by no more than 125 feet at a height of at least 75
fect above the ground, Owner shall not interfere with the eperation of WTG rotors that overhang the

Property.

185 Lateral Support. Tenant shall have and exercise the right of subjacent and
lateral support to whatever is necessary for the operation and maintenance of the Project, including the
ltnprovements (e.g., including without limitation guy wires and supports). Owner expressly covenants that
Owner shall not take any action which would impair the lateral or subjacent support for the Project,

including the Improvements (e.g,, including without limitation guy wires and supports )
. 4 ct Ty AL o o
i l; Mg 2. t QL) iog:—CWneat agrees t0 execute and deliver, without apy
additional kconsideration, any additional docu ATEprepared-b pant, in order to evidence

Owner™s grant of the Tenant Eascments,
p . l/‘&f&? Runs With The Land. The Tenant Easements shall run with the land and shall be

binding upon, and inure to the benefit of, Owner and Tenant and their Tespective successors, assigns, heirs,
personal representatives, or tenants, or persons claiming through them,
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' 188  Assigpability. Tenant (or any successor or assign), in its sole discretion and
without further action by Owner, shall have the right to assign or convey all or any portion of its rights

pursuant to the Tenant Easements to an assignee or tenant on either an exclusive or a nonexclusive basia.

18.9 4 ssignmen onRnectio ith Certajn Interconnect ies. Tenant (or
any successor, assign or tenant of Tenant, a successor or assign), in its sole discretion and without further
action by or payment to Owner, shall have the right to grant to any utility company the right to conatruct,
Operate and maintain electric transmission, interconnection and switching facilities on the Property
pursuant to any standard form of lease, casement or other agreement used or proposed by such utility
company, but only if such grant relates to Project.

18.10  Temn. The Tenant Easements shall last throughout the Lease Term, including
the Extension Terms, and any and all other renewals or continuations thereof, and the Tenant Fasements
shall not terminate until one (1) year after the final termination of the Lepse.

18.11  Legal Enforcement. The Tenant Easements shall be governed by and interpreted
in accordance with the laws of the State of Texas, and the parties shall be entitled to all available judicial
and non-judicial remedies for enforcement of its rights, including, but not limited to, restraining orders and
preliminary or permanent injunctions. The parties agree to first attempt to settle any disputc arising out of
or in connection with the Tenant Easements by good-faith negotiation. Should any provision of the Tenant
Easements be held by a court of competent jurisdiction to be either intvalid, void, or unenforceable, the
remaining provisions hereof shal! remain in full force and effect. In this regard, the parties agree and
acknowledge that the rights granted under the Tenant Easements are unique and oreplaceable, and that the
failure of Owner, its successors or assigns to perform under the Tenant Easements would result in darmage
to Tenant, its successors and assigns, that could not be adequately compensated by a monetary award. The
rights and remedies granted in the Tenant Easements are curnulative, and the exercise of such rights or
remedies shall be without prejudice to the enforcement of any other right or remedy authorized by law or
the Tenant Easements. Pursuit of any right or remedy provided for in the Tenant Easements shall not
constitute & waiver of any other right or remedy. No waiver of any violation shall be deemed or construed
to constitute a waiver of any other violation or ather breach of any of the terms, provisions, and covenants
contained in the Tenant Easements, and forbearance 1o enforce one or more of the rights or remedies
provided herein shall not be deemed or construed to constitute a waiver of such violation or of any other
right or remedy provided for in the Tenant Easements,

18.12  Additional Easetnents. Qwner hereby acknowledges that Tenant may acquire or
lease property adjoining the Property to develop the Project or another wind energy project thereon, In order
to enable Tenant to properly develop such adjoining property and to enjoy the fill benefits of the Property
leased hereunder, Owner hereby agrees to grant to Tenant or Tenant's designees (at no extra cost or expense
to Tenant) such additional easements, right-of-way and other rights on or over the Property for access, non-
obstruction of wind, overhangs and encroachment of Improvements, transmission and other incidental uses as
may be reasonably necessary or appropriate for the ws¢ and development of a wind energy project on such
adjoining property or on the Property, each such grant of rights to continue for so long as this Lease shall
remain in effect,

19. Additiona] Wind Access Agreement. In order to maximize efficient development of the

Property for wind pewet generation, Owner and Tenant each agree to enter into agreements with each other or
with other adjacent property owners, as the case may be, (i) to provide for a waiver of any set backs from
property lines for WTG installation that may be required by applicable governmental authorities, and (ii) to
permit the encroachment during the Leage Term of wind turbine blades over property lines; provided,
however, that Tenant and/or such other party bencfiting from such agreement shall bear reasonable costs up
to $1,000.00 and otherwise be responsible for obtaining such agreements with the other adjacent property
owners. Such agreements shall be in the form, if uny, required by applicable povernmental authorities,
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0.1 Qwmer's Covenanls Reparding Hazerdous MaGhals. Owner represents and
warrants that to the best of Owner's knowledge, the Property.Je-fiot and has not been in violation of any
federal, state or local envitosgental health or safety lawsSiatute, ordinance, rule, regulation or requircment
("Environmenta] Laws™), and Owagr has not-réceived any notice or other communication from any
governmental authorities alleging thaf~#é~Prop is in any violation of any Environmental Laws.
“Hazardous Materials” shall mpeafi any asbestgs Tunteining materials, petroleum, explosives, toxic
materials, or substances reputafed a5 hazardous wastes, hazardous Titterials, hazardous substances, or toxic
substances under any fodétal, state, or local law or regulation. Owner represents alidwargants that, except as
disclosed to Tenantin writing on_Exhibit "B” attached, to the best of Owner's knowledge, Tiors ngerground
storage tanks aid-ne-Hazardous Material are or were located on the Property during or prior to-Qwner’s
ownership of the Property. Qwner shall not violate in a material way any Environmental Law relating (o the

Property. ‘Wﬁ ' |

any party the right to use any ponion of the Ptcperty
agreement that includes the following pmvisign:m'-

nE_ . Prior to granting 10
er

shall require such party to enter into an

“Environmental Hazards. ®ser{the party being given access to the Property] shall use

’ the highest degree of care and all reasonable safeguards to prevent contamination or
/Mﬂ.:% pollution of any environmental medium, including seil, surface waters, groundwater,

sediments, and surface or subsurface strata, ambient air or ‘any other environmental
r Z i medium in, on, or under, the Property, by any waste, pollutant, or contaminant. tset
shall not bring or permit to remain on the Property any asbestos containing materials,
petroleum, explosives, toxic materials, or substances regulated as hazardous wastes,

W hazardous materiale, hazardous substances, or toxic substances under any federal, state,

or local law or regulation (“Hazardous Materials™), except ordinary products commonly
used in connection with the Permitted Use and stared in the usual manner and quantities.
User's violation of the foregoing prohibition shail constitute a material breach and default
hereunder and User shall indemnify, hold harmless and defend Owner and any other
tenant or user of the Property from and against any claims, damages, penalties, linbilities,
and costs (including reasonsble attormeys' fees and court costs) caused by or arising out
of (i) a violation of the foregoing prohibition or (if) the presence, release, or disposal of
any Hazardous Materials on, under, or about the Property during User's accupancy or
control of the Property. User shall clean up, remove, remedy and repair any soil or
ground water contamination and damage caused by the presence or release of any
Hazardous Materinls in, on, under, or about the Property during User’s occupancy of the
Property in conformance with the requirements of applicable law. User shall
immediately give Owner and any other tenant or user of the Property written notice of
any breach or suspected breach of this Paragraph, upon learning of the pIesence or any
release of any Hazardous Materials which may affect the Property. The obhigations of
User hereunder shall survive the expiration or earlier termination, for any reason, of this
agreement.”

203 Tensnt ve Regardi rdous Materials. Not later than the date
required under Section 11.3, Tenant shall, at Tenant’s sole cost and expense, promptly take removal or
remedial action required by Applicable Law with regard to any material violation of any Applicable Law with
regard to any Hazardous Materials brought onto the Property by Tenant or its employees, agents, or
conwractors. Owner shall coopetate with Tenant with regard to any scheduling or access to the Fropenty in
connection with any action required hereunder,

20.4 epant 8 I nity Repga H3aza Materjals. Tenant shall indernnify,
defend, protect and hold Owner, and Owner's employees, agents, equity owners, and their respective heirs and
successors in interest free and harmless from any Liability based on: (i) the Release of Hazardous Materials
I, on, under or about the Property caused by Tenant or its employees, agents, or contractors, or (ii) the
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violation by Tenant or its employees, agents, or contractors of any Environmental Law. The indemnity
obligations get forth herein shall be in addition to those set forth in Article 9, and shall survive termination of
this Lease,

21. Exclusive Right for Wind Development. Tenant shall have the exclusive right to develop
any and all wind projects on the Property. Owner shall not enter into any agreements to purchase and/or lease
#ny adjoining properties owned by Owner that would materially affect the operation of Tenant’s wind project.
No other exclusive right is granted or implied by the granting of an exclusive right for wind development.

22. Notice.
22.1  Writing. All notices given or permitted to be given hereunder shall be in writing.

22.2  Delivery. Notice is considered given either (i) when delivercd in person to the
recipient named below, (ii) upon receipt after deposit in the Unifed Swtes mail in a sealed envelope or
container, postage and postal charges prepaid, return reccipt requested or certified mail, addressed by name
and address to the party or person intended, or (iii) twenty-four (24) houts from proper and timely delivery to
an overnight courier service addressed by name and address to the party or person intended as follows:

-Notice: to Tenant: Cielo Land and Cattle L.P.
823 Congress Avenue, Suite 500
Austin, TX 78701
Attention: Walter Homaday

Notice to Qwner: Dorma Jerrye Van Leer
5213 Branchwood Court
Lawrence, KS 66049

223 Change of Recipient or Address, Either party may, by notice given at any time or
from time to tirne, require subsequent notices to be given to another individual person, whether a party or an
officer or represcntative, or to a different address, or both, Notices given before actual receipt or notice of

change shall not be invalidated by the change.

224 Meaning of “Day”. As used in this Lease with respect to tirne of notice or
performance, the term “day” shall refer to business days, that are normal business days for_majerbanks in
Austin, Texas, ‘

23. Confidebtial Materialg,

23.1 o [sglosure. Except as set fogthin this Section 23.1, Owner and Tenant shall
hold in confidence for the Lease Term and any Extensiéh Term and for 3 period of either five (5) years
from the date of termination, or two (\years from € scheduled date of expiration hercof, as the case may
be, any information supplied by either pawy to the’other, Each party shall inform its affiliates, subsidiaries,
subcontractors, suppliers, vendors and emplwfees of its obligations under this Scction 23.1 and cavse such
persons to comply with the requirementyfieredf, Notwithstanding the foregoing, Owiier and Tenant may
disclose the following categories of infSrmation ohap y combination thereoft

(i) infprination which was in thé“mublic domain prior to receipt thereof by such
party or which subscquenst§ becomes part of the public domaig by publication or otherwise except by a
wrongful act of such paefy;

(ii fiforiztian that such party can show was lav in its pogsession prior to
receipt therepd frofm the other party thrgygh no breach of any ¢bnﬁdcnﬁah‘!;y oblightion;

235
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{w)
traded companies and their subsidiaries;

(vii} i { iosad to 3 bona fide pmspectwc buyer or

pfenants (prowded that zach such persor~signs a confidentiality agreemem
with this Article 23);

creln brmgs any proceedings to enforce any of the
gover from the other party or

27. Amendments. This Lease shall not be amended or modified in any way except as provided
in this Lease or by an instrument signed by Owner and Tenant and consented to by any sublessee and the
Leasehold Mortgagee, if any.

i3 Lease, or the application thereof lo any petzon
udtcml order or dcc:smn tu be invalid or

29 Governing Law. Except as otherwise provided herein, this Lease shall be governed by the
laws of the State of Texas, and Travis County, Texas shall be cumldcrcd the proper forurn or jurisdiction for
any disputes ariging in connegtion with this Lease,

30. Article and Section Headings. The Article and Section headings herein are inserted only for
convenience of reference and shall in no way define, limit or describe the scope or intent of any provision of
this Lease,

3L Entire Apreement. This Lease shall constitute the entire agreement between parties and
supersedes all other prior writings and understandings.
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32, 3 Wﬁgc a short
version of this Lease a ord the same in the public recards of county or counties where the Property is

of either party.

33, Effect of Termination. Notwithstanding any other provigion of this Lease to the contrary,
any termination of this Lease pursuant to the terms hereof shall not release either party from liabilities,
obligations or indemnities arising prior to the effective date of such termination or which survive the
termination hereof,

4, Time of Esgence. Time is of the essence of each provision of this Lease.

3s. No Wajver. No waiver by either party of any provision of this Lease shall be deemed to be
a waiver of any provision hereof or of any subsequent breach by the other party,

36. Counterparts. This Lease may be executed in multiple counterparts, each of which shall be
deemad the original, and all of which together shall constitute a single instrument.

37 Authority. The signatories hereto warrant that each has the authority to execute this Lease
on behalf of any eatities which are QOwner and Tenant, respectively, under this Lease and that each of said
entities has executed this Lease pursuant to their organizationa! documents or a resalution or eonsent of their
Board of Directors or other governing body.

s, Suecessors and Assigng. The terms and provisions of this Lease shall be binding upen and
shall inure to the benefit of the heirs, successors, assigns and personal representatives of the parties,

39, No Merger with Other Agreements. It is the intent of the partics hereto that this A greement

is scparate from, and that it not be merged with or extinguished by, any other agreement or agreements
executed by either or both of the parties hercto.

IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the day and year first set

forth above,
" OWNER:
By:
Donna Jerrye Van Leer
STATE OF §
COUNTY OF g

Before me, the undersigned authority, on this day personally appeared Donna Jerrye Van Leer,
known to me to be the person whose name is subscribed to the foregoing instrument, and acknowledged to me
that she executed the same for the purposes and consideration therein expressed,

Given under my hand and seal this ___ day of . 2001,

[Stamped Notary Seal]
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed);
My commission expires:
CIELU MASTER LEASE FORM (9-5-01) PAGE 25
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TENANT;

CIELO LAND AND CATTLE LP
a Texas limited partnership

By: Cielo Wind Power L1.C
a Texas limited liability company
Sole General Partner

By:
Walter Hornaday, President
823 Congress Ave., Suite 500
Austin, Texas 78701

STATE QF TEXAS §

§

COUNTY OF §
This instrument was acknowledged before me by Walter Homaday, President of Ciclo Wind Power
L.L.C., a Texas limited lability company, general partner of Cielo Land and Cattle L.P., a Texas limited
partnership, on behalf of said partnership, known to me to be the person whose name is subscribed to the

foregoing instrument, and acknowledged to me that he executed the same for the purposes and consideration
therein expressed.

Given under my hand and gealthis ~ day of . 2001,

[Stamped Notary Seal]

NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed):

My commission expires:

CIELO MASTER LEASE FORM (9-5-01) PAGE 26
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Sent By: Bernard E Nordling; 17858428311, Mar-9-03 6&:20PM; Page 5

EXHIBIT “A"

All of Owner’s undivided One Hundred Percent (lbﬂ%) interest, whether held collectively or

individually, in real property situated in the County of Upton, State of Texas, such real property more
particularly deseribed as follows:

1
2.
3

Mo

Section I, G.C. & 8.F. RR. Co. Survey, Absttact No. 182;

Section 2, G.C. & 8.F. RR. Co. Survey, Abstract No, 1239;

E/2 of Section 6, Block B-2, G.C. & 5.F, RR. Co. Survey, Abstract No. 1041 (approximately 331
acres);

All but 32 acres of Section 1, H. & G.N. RR. Co. Survey, Abstract No. 236 (approximately 608
acres);

Section 2, H. & G.N. RR. Co. Survey, Abstract No. 1149,

Section 10, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 1017,

Section 11, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 538;

Section 12, Black G, T.W.N.G. RR. Co. Survey, Abstract No. 1238;

Section 13, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 539; and

0 Part of Sactmn 14, Block G, TW.N.G.RR. Co. Survey, Abstract No, 916 (approxumtely 4409

acres).

CIELO MASTER LEASE FORM (9-5-0() PAGE2?
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EXHIBIT “B"

Existing hazardous materials, easernents, feases, and exceptions to title:

All of record,

CIELO MASTER LEASE FORM (9-5-01)

Q.2UFM,
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Sent By: Bernard E Nordling; 17858428311,

ty

EXHIBIT “C»

Form of First Amendment to Lease and Eascment Agreement

FIRST AMENDMENT TO GROUND LEASE AND EASEMENT AGREEMENT

Reference is made herein to that certain Ground Lease and Easement Agreement (the “Lease”)
dated »20____, by and between Donna Jerrye Van Leer (as “Owner”) and Cielo
Land and Cattle LP, a Texas limited partnership (as “Tenant”) regarding the Property more particularly
described in the Lease. This First Amendment to Ground Lease and Easement Agreement (this “First
Amendment”} is entered into to be effective as of the effective date of the Lease, by and between Qwner
and Tenant. Capitalized terms used in this First Amendment shall have the same meaning ascribed to such
terms in the Lease, except where this First Amendment adopts different meanings.

WHEREAS, Owner and Tenant desire 10 amend the Lease by replacing the legal description of
the Property therein with a more accurate legal description;

NOW THEREFORE, for good and valuable consideration, the teceipt and sufficiency of which is
hereby acknowledged, the parties agree as follows;

L Exhibit A to the Lease is hereby deleted in its entirety and replaced by the Exhibit A that
is attached to this First Amendment,

2. There are no amendments to the Lease except for this First Amendment,

4, Except as amended herein, all terms of the Lease remain in full force and effect.

IN WITNESS WHEREOF, the parti¢s have executed this First Amendment to be effective as of
the date first written abave.

OWNER;
By:
Danna Jerrye Van Leer
STATE OF §
§
COUNTY OF §

Before me, the undersigned authority, on this day personally appeared Donna Jerrye Van Leer,
known to me to be the person whose name is subscribed to the foregoing instrument, and acknowledged to me
that she executed the same for the purposes and consideration therain expressed.

Given under my hand and seal this __ day of , 2001,

[Stamped Notary Seal]
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed);
My commission expires:
CIELO MASTER LEASE FORM (9.501) PAGE 29
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TENANT:

CIELO LAND AND CATTLE Lp
a Texas limited partnership

By: Cielo Wind Power LLC
- a Texas limited liability company
Sole General Partner

By:
Walter Hornaday, President
823 Congress Ave., Suite 500
Austin, Texas 78701

STATE OF TEXAS §
§
COUNTY OF _ §
This instrument was acknowledged befare me by Walter Horaday, President of Ciclo Wind Power
L.L.C, a Texas limited liability company, general partner of Ciclo Land and Cattle LP., a Texas limited

partnership, on behalf of said partnership, known to me to be the petson whose name is subscribed to the

foregoing instrument, and acknowledged to me that he executed the same for the purposes and consideration
therein expressed.

Given undet my hand and seal this . dayof , 2001,

[Stamped Notary Scal]

NOTARY PUBLIC IN AND FOR
THE STATE OF

Notary's Name (Printed):
My commission expires:

CIELO MASTER LEASE PORM (9-5-01) PAGE 30

peitidird o NOraLing, 178208460115 Mar-9-034 6:21PM; Page 8
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Sent By: Bernard E Nordling;

EXHIBIT A
TO FIRST AMENDMENT TO GROUND LEASE AND EASEMENT AQREEMENT

All of Owner’s undivided One Hundred Percent (100%) interest, whether held collectively or

individually, in real property sitwated in the County of Upton, State of Texas, such real property more
particularly described as follows:

Section 1, G.C. & SF. RR. Co. Survey, Abstract No. 182, as more particularly described in the
metes and bounds attached hereto as Exhibit A-1:

2. 8ection 2, G.C. & §.F. RR. Co. Survey, Abstract No. 1239, as more particularly described in the
metes and bounds attached hereto as Exhijbit A.2;

3. E/2 of Section 6, Block B-2, G.C. & S.F. RR. Co. Survey, Abstract No. 1041 (approximately 331
acres), es more particularly described in the metes and bounds attached hereto as Exhibit A-3;

4. All but 32 acres of Section 1, H. & G.N. RR. Co. Survey, Abstract No. 236 (approximately 608
acres), ag more particularly described in the metes and bounds attached hereto s Exhibit A-4:

5. Section 2, H. & G.N. RR. Co. Survey, Abstract No. 1149, s more particularly described in the
metes and bounds attached hereto as Bxhibit A.5;

6. Section 10, Block G, T.W.N.G, RR. Ca, Survey, Abstract No. 1017, as more particutarly
described in the metes and bounds attached hereto as Exhibjt A-6;

7. Section 11, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 538, as more particularly described
in the metes and bounds artached hereto as Exhibjt A-7;

8. Section 12, Block G, TW.N.G. RR. Ca. Survey, Abstract No. 1238, as more particularly
described in the metes and bounds attached hereto as Exhibit A-8:

9. Section 13, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 539, as more particularly described
in the metes and bounds attached hereto as Exhibijt A-9; and

10. Part of Section 14, Block G, T.W.N.G.RR. Co. Survey, Abstract No, 916 (approximately 440.9
acres), a8 more particularly described in the metes and bounds attached hereto as Exhibit A-10.

CIELO MASTER LEASE FORM (9-5-01) PAGE 31
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gent By: Bernard E Nordling; 17858428311; Mar-9-03 B6:22PM; Page 11/14
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wilit by. DENdId B NOordiing, 178084084011, Mar-9-03 B6:22PM; Page 12/14

After Recording Returp to: 6 P
: Cielo Land and Cattle, LP )
823 Congress Avenue, Suite 500

Austin, Texas 78701

MEM UM OF GROUND LEASE AND EASEM EMENT
THE STATE OF TEXAS §
§ KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY OF §

THAT, on , 200, . Donna Jerrye Van Leer ( “Qumer”) and Cielo Land and
Gt Cattle LP, a Texas limited partnership (“Tenant”), did enter into a certain Ground Leage and Easement Agreement
with respect to land in Upton and Crockett Counties, Texas, deseribed in Exhibit "A"™ attached hereto and madz

hereof for all purposes (the “Property”), whereby Qwner leased the Property to Tenant for an initial term of

Twenty (20) years, with unlimited extensions of the term for ten (10) years each if certain conditions in said Ground
"—“Jx-'ﬁ-——-—-._ - .

Lease are met

! This Memorandum of Ground Lease and Easement Agreement does not alter, amend or modify said Ground *
. Lease and Easeme BHY, Bl T8 execufed solely for the purpose of giving notice of the exjgtence of said
.,é' " Ground Tewse and Eascrment Agreement and the forms and- condifons therein, which Ground Lease and Easement
,  Agreement is incorpor erein by teference for all purposes to the s extent and with the same effect as is set

forth herein in full, R N Mkbﬂtﬂ 'Z;, R /% QQ{M —
1

L Owner acknowledges ﬁ?ﬂﬁ%ﬁ the nght to assign (S iNterést as Tenant in the Ground Lease and
; Q/ Easement Agreement to another party, an t this Memorandum of Ground Lease and Easement Agreement will
continue to be effective wi& respedt to mw’gnment of the Ground Icp _ Ease?mt Agreement by Tenant.

oL : 2 stpt
EXECUTED tw be effective on the ___ day of , 26{1 ) /Q(’ #—Lg_, L’(’% 22-#‘1- éﬁ 7 -

OWNER: - .
By:' '
Donna Jerrye Van Leer
STATE OF _ §
§
COUNTY QF §

Before me, the undersigned authority, on this day personally appeared Donna Jerrye Van Leer, known to me to
be the person whase name is subscribed to the foregoing instrument, and acknowledged to me that she executed the
same for the purposes and consideration therein expressed.

Given under my hand and seal this __ day of , 2001,
[Stamped Notary Seal)
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed):

My ¢ornmission expires;




Sent By: Bernard E Nordling;

I

TENANT:

CIELO LAND AND CATTLE LP
a Texas limited partnership

By: Cielo Wind Power LLC
2 Texas limited liability company
Sole General Partner

By:
Walter Homaday, President
823 Congress Ave,, Suite 500
Austin, Texas 78701

STATE OF TEXAS $

§
COUNTY OF $

This instrument was acknowledged before me by Walter Hormaday, President of Cielo Wind Power LLC., a
Texas limited liability company, general parmer of Cielo Land and Catile L.P., a Texas limited partnership, on behalf of
said parmership, known to me to be the person whosc name i3 subscribed to the foregoing instrument, and
acknowledged to me that he exscuted the same for the purposes and consideration therein expressed.

Given under my hand and seal this __dayof 2001,
{Stamped Notary Seal]
NQTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed):
My commission ¢xpires;
Vanleer Memo.doc 2

17858428311 Mar-9-03 6:22PM; Page 13/14
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EXHIBIT “A”

All of Owner's undivided One Hundred Percent (100%) interest, whether held collectively or individually,

in real property situated in the County of Upton, State of Texas, such real property more particularly described as

follows:

0.

Section 1, G.C. & 8.F. RR. Co. Survey, Abstract No, 182;

Section 2, G.C. & S.F. RR. Co. Survey, Abstract No. 1239

E/2 of Section 6, Block B-2, G.C. & S.F. RR. Co. Survey, Absiract No, 1041 (approximately 331 acres);
All but 32 acres of Section 1, H. & G.N. RR. Co. Survey, Abstract No. 236 (approximately 608 acres);
Section 2, H. & G.N. RR. Co. Survey, Abstract No. 1149;

Section 10, Block G, T.W.N.G. RR. Co. Survey, Absttact No. 1017:

Section 11, Block G, T.W.N.G. RR. Co. Survey, Absmract No. 538;

Section 12, Block G, T,W.N.G. RR. Co. Survey, Abstract No. 1238;

Section 13, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 539; and

Part of Section 14, Block G, T.W.N.G.RR. Co, Survey, Abstract No. 916 (approximately 440.9 acres).

Vunleer Meme.doc 3
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Gaches, Braden, Barbee & Associates

Governmental Affairs & Association Management

300 SW EIGHTH « THIRD FLOOR « TOPEKA, KANSAS 66603-3912 e  785-233-4512 o FAX 785-233-2206

March 3, 2003
Testimony before the Senate Utilities Committee
Regarding HB 2280
Presented by Scott J. Schneider, of Gaches, Braden, Barbee & Associates
On behalf of RES-NA

Mr. Chairman and members of the committee, my name is Scott Schneider. T am
representing Renewable Energy Systems North America, (RES -NA). RES North
America, LLC is a member of the Renewable Energy Systems group of companies, one
of the world’s leading wind energy developers. To date, RES-NA has built over 540MW
of wind power capacity in the United States.

RES-NA was recruited by the Wichita County Economic Development group. They
were seeking to have a wind farm placed in Wichita County. A few weeks ago, we were
pleased to announce the development of the Sunflower Electric Wind Farm in Wichita
County and look forward to doing business in Kansas.

We oppose HB 2280 for three reasons. First, we currently file with every county a
memorandum of lease. This document puts the public on notice that the land is
encumbered by possible wind development activity. Second, the amendment requiring a
five-day period to file a lease interferes with our ability to fully arrange a project. Our
concern is what happens if the five-day period is not met? The House amendment could

~create a presumption of invalidity and allow gamesmanship to occur between developers.
Third, HB 2280 treats one industry engaged in similar activities different than another. I
have not been able to find any other industry that is required to file a private land contract
with the county. Again, we already file with the county because it is a good business
practice.

To conclude, it is our opinion that the interest of the State, balanced against our right to
make business decisions, does not rise to such a level that these restrictions should be
placed on this emerging industry.

Thank you for the opportunity to present our concerns, I will stand for questions.

Senate Utilities
March 11, 2003
Attachment 5-1





