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MINUTES OF THE HOUSE JUDICIARY COMMITTEE

The meeting was called to order by Chairman Mike O’Neal at 3:30 p.m. on February 4, 2004 in Room
313-S of the Capitol.

All members were present except:
Representative Dan Williams- excused

Committee staff present:
Jill Wolters, Revisor of Statutes
Diana Lee, Revisor of Statues
Jerry Ann Donaldson, Kansas Legislative Research Department
Cindy O’Neal, Secretary

Conferees appearing before the committee:
Loren Snell, Office of Attorney General, Medicaid Fraud Division
Kevin Steck, Federal Bureau of Investigation, Chief Legal Council, Kansas City
Marlee Carpenter, Kansas Chamber of Commerce and Industry
Rick Fleming, Office of Securities Commissioner
Whitney Damron, Kansas Bar Association

The Chairman entertained request for bill introductions.

Loren Snell, Office of Attorney General, Medicaid Fraud Division, requested three bills (Attachment 1):

. Amend K.S.A. 21-3437, Mistreatment of Dependent Adult Statute, to make a violation os
subsection (a)(2) consistent with the theft statute and make a violation of subsection (a)(3) a
felony

. Enact a civil medicaid false claims act, and amend te state asset seizure and forfeiture act to
include medicaid offenses

. Amend K.S.A. 60-460 to provide a hearsay exception allowing for admission of videotaped

statements of victims who are elderly and/or dependent adults who become unavailable at trial
due to death or disability

Representative Patterson made the motion to have the requests number two & three introduced as committee
bills. Representative Owens seconded the motion. The motion carried.

Chairman O’Neal explained that HB 2693 deals with the same subject matter as bill request number one and
was scheduled for a hearing in House Criminal & Juvenile Justice the following week and suggested that Mr.
Snell look at the bill and see if it was substantially different. Representative Patterson made the motion to
have a bill be drafted if it was substantially different that HB 2693. Representative Jack seconded the motion.
The motion carried. (After the committee meeting Mr. Snell compared HB 2693 and the Attorney General’s
proposed language and believes the language is substantially similar and withdrew his request via e-mail).

Kevin Steck, Federal Bureau of Investigation, Chief Legal Council, Kansas City, requested a bill which would
provide civil liability protection for agents of the FBI.. (Attachment 2) Representative Patterson made the

motion to have the request introduced as a committee bill. Representative Loyd seconded the motion. The
motion carried.

Marlee Carpenter, Kansas Chamber of Commerce and Industry, requested a bill be drafted after model
legislation which has been endorsed by the Council of State Governments, called the Jury Patriotism Act.

(Attachment 3) Representative Patterson made the motion to have the request introduced as a committee bill.
Representative Owens seconded the motion. The motion carried.

Representative Swenson requested a bill which would subject business to the same penalty as workers when

they file a false claim. Representative Patterson made the motion to have the request introduced as a
committee bill. Representative Ward seconded the motion. The motion carried.
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Representative Jack appeared before the committee with three bill requests:

. punitive damage amendments

. contracts sampling of crops

. amount of time a juvenile offenders can stay in a level 6 facility without being transferred to
alevel 5

He made the motion to have the requests introduce as committee bills. Representative Patterson seconded
the motion. The motion carried.

Representative Newton requested amendments to chapter 23, civil rules of procedure. He made the motion
to have it introduced as a committee bill. Representative Long-Mast seconded the motion. The motion
carried.

Representative Patterson requested two bills:

. expand Star Bond redevelopment

. allow cities to reduce code standards for redevelopment
He made the motion to have his requests introduced as committee bills. Representative Loyd seconded the
motion. The motion carried. Representative Patterson later withdrew his request for a bill introduction on
allowing cities to reduce code standards for redevelopment.

Representative O’Neal requested four bills for introductions:

. Draft the Uniform Law Commission bill for Interstate Family Support Act
. Consent in health care decisions

. regular update of Judicial Branch information

. prohibition against using provisos to take money from fee funds

Representative Loyd made the motion to have the requests introduced as committee bills. Representative
Long-Mast seconded the motion. The motion carried.

Hearings on HB 2564 - establishing a time frame for tenants to recover property following a forcible
detainer action, were opened.

Representative Jim Ward appeared as a proponent of the bill, which address the question of whether a landlord
who has lawfully obtained possession of a tenant’s personal property is guilty of conversion by refusing to
deliver possessions to the tenant without the tenant first paying the landlords expenses and past-due rent.

The proposed bill would give the tenant 120 hours to 14 days to remove personal property if a forcible detainer
action is brought.(Attachment 4)

Hearings on HB 2564 were closed.

Hearings on HB 2565 - clarifying amendments to the civil liability worthless check statute, were opened.

There were no conferees which appeared in support of the proposed bill, however, Jon Craig, Attorney,
Garden City and Doug Smith, Kansas Credit Attorneys Association and Kansas Collectors Association, did
provide written testimony. (Attachments 5 & 6)

Staff agreed that clarifying changes were needed in the bill. The 2000 Legislature changed the language to
allow for a written demand be sent by 1* class mail, but missed changing the language on page 2 & 3.

Hearings on HB 2564 were closed.

HB 2347 - Uniform Securities Act

Representative Long-Mast made the motion to adopt the balloon amendments from the Special Committee
on Judiciary Interim (Attachment 7). Representative Patterson seconded the motion. The motion carried.
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Representative Long-Mast made the motion to adopt the Kansas Bankers proposed amendment to add the
words “or trust company’’ on page 2., line 10. Representative Loyd seconded the motion. The motion carried.

The Kansas Cooperative Council was concerned that some of the exemptions they have under current Act they
would not have under the new Act. While neither the Kansas Cooperative Council or the Office of the Kansas
Securities Commissioner knew what the fix would be they agreed to work on it and try to address the concerns
in the Senate.

The committee considered the proposed amendments from the Kansas Bar Association. No interest was shown
forincluding 1,2, 3, 5 & 6 in the proposed bill (Attachment 8). Whitney Damron & Rick Fleming both agreed
that the proposed amendments remain unresolved between the two groups but they would work together to
see if agreements could be reached on any of the issues.

Representative Crow made the motion to adopt proposal #5 to change the civil statute of limitations from one
vear to two. Representative Rehorn seconded the motion. The motion carried.

Rick Fleming, Office of Securities Commissioner, asked the committee to change apply tolling provisions to
the criminal statute of limitations. Representative Long-Mast made the motion. Representative Ward
seconded the motion. The motion carried.

Representative Long-Mast made the motion to report HB 2347 favorably for passage. as amended.
Representative Jack seconded the motion. The motion carried.

The committee meeting adjourned at 5:30 p.m. The next meeting is scheduled for February 9, 2004.
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2004 Legislative Proposals
Attorney General’s Office
Medicaid Fraud and Abuse Division

Proposal #1

Amend to K.S A, 21-3437, Mistreatment of Dependent Adult, to make a violation of subsection
(a)(2) consistent with the theft statute, and making a violation of subsection (a)(3) a felony.

. Crimes against resources of dependent adults must be charged under 21-3437, rather than
charged as theft under K.S.A. 21-3701, according to recent Court of Appeals decision in
State v. Maxon, a November 21, 2003, decision.

. Currently 21-3437 makes no provision regarding the amount or value of the resources
that are taken from the dependent adult, but rather makes any violation a misdemeanor.
. State v. Maxon- Defendants took advantage of the vulnerability of an elderly, recently

widowed woman in an amount in excess of $600,000.00. The state charged with felony
theft; however, the court held that the victim was a dependent adult and the state cannot
elect to prosecute the defendant for the general crime of theft when the acts constitute the
specific crime of mistreatment of a dependent adult. The case can be found at
http://www kscourts.org/kscases/ctapp/2003/20031121/87696 htm

. State v. McKenzie- Mckenzie “sweet-talked” her way into victims’ household and was an
in-home care giver. McKenzie, in a one year period, bilked the victims of about
$300,000.00. McKenzie was convicted of four counts of mistreatment of a dependent
adult, all misdemeanors under the law.

. Subsection (a)(3) would make it a felony to omit or deprive a dependent adult of
necessary goods or services. State v. Allen- Allen ran a residential care facility in which
she “cared for” 5 dependent adults. They were found on a cold November day to be in
the home with no guardian, no heat, no running water, no sewer service and no food.
Allen recetved the victims social security checks, and routinely spent the money on things
other than the victims. One victim died of syphilis that she had contracted while at the
home, but had gone untreated due to Allen’s failure to take the victim to the doctor.

Proposal #2

Enact a civil medicaid false claims act, and amend the state asset seizure and forfeiture act,
K.S.A 60-4101 ef seq., to include medicaid offenses.

. A false claims act would provide an alternative to criminal prosecution in those cases
where the fraud is evident but the necessary element of intent is difficult to prove. It
would also provide a civil mechanism for obtaining a judgment against offenders for
purpose of reimbursing the government for fraudulent monies obtained.

. Includes a whistle blower provision that encourages private parties with knowledge
and/or evidence of medicaid fraud to come forward and pursue an action in civil court.
Also would serve to encourage reluctant victims to come forward if they suspect they are
the victim of fraudulent activity.

House Judiciary Committee
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Provides protection to employers that may be adversely impacted if they speak out about
fraud that they have witnessed in their workplace.

Recent study by group called “Taxpayers against Fraud” found that false claims act
resulted in several settlements by medicaid fraud defendants, and recommends that all
states should enact false claims acts. -

Allowing for forfeiture in medicaid fraud cases would provide a method by which we
could seize any asset whose purchase is traceable in whole or in part to any medicaid
payments that were fraudulently received. This would assist in those cases in which we
are likely to receive minimal payments from the defendant as payment towards the
restitution.

Would also decrease our reliance on the federal government for prosecution of some
medicaid fraud cases where forfeiture becomes an evident possibility.

Currently 25 states have false claims acts and 23 states have forfeiture or injunctive
power statutes that they can utilize in medicaid fraud matters.

Proposal #3

Amend K.S.A. 60-460 to provide a hearsay exception allowing for admission of videotaped
statements of victims who are elderly and/or dependent adults and who become unavailable at
trial due to death or disability.

Modeled after a California statute that has withstood legal challenges.

Similar to a current exception under Kansas law in which child testimony is permitted to
be provided by videotaped statement in the case involving a child victim.

Gives total discretion to the court to allow or disallow the statements, discretion that is
only exercisable if certain criteria have been satisfied.

Since the cases our division prosecutes typically involve elderly victims, and since white
collar crime involves a very intensive and extended investigative process, there is a strong
likelihood that the victim may be unavailable to testify by the time the matter actually
proceeds to trial. Some cases have been declined for investigation and/or prosecution due
to the deteriorating health of the victim at the time the fraud or abuse occurred, and the
death or disability of the victim during the investigation process. It is estimated that in
the last 5 or 6 years 25-30 cases have been terminated due to death or disability of the
victim.

Furthermore, the Insurance Department had a case in which the victim was an elderly
individual, and was scammed by an insurance salesperson. The victim died and as a
result the case had to be dismissed.
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U.S. Department of Justice

Federal Bureau of Investigation

In Reply, Please Reler (o 1300 Summit
Fiile Ne. Kangasg City, Misscouri 64105

February 4, 2004

Honorable Michael O'Neal

Kanpas House of Representatives
Room 170-W

300 Southwest 10th Avenue
Topeka, Kansas 66612

Re: Civil Liability Protection for Agents
of the Federal Bureau of Investigation

Dear Representative O'Neal:

The purpese of this letter is to request consideration
by the House Judiciary Committee concerning the implementation of
legislation to provide civil liability protection to our Special
Agents when addressing criminal activity arising in the State of
Kansas.

In today's heightened security climate, our Agents are
being contacted on an increasing basis by Kansas citizens and law
enforcement officers to regpond to a myriad of suspicious
activities in the event such may be related to terrorist
activities. Often, no federal violation has been committed.
However, state criminal violations are likely present and in some
situations our employees have been placed in situations whereby
limited action was or could have been required to assist state
officers or control the scene until they arrive.

Additionally, in the war on terror, our Agents are
involved in numercus Joint Terrorism Task Forces in order to
combine limited rescurces and promote mutual cooperation among
all law enforcement. Recognizing that participating Kansas law
enforcement officers may be called upon to act solely on a
federal criminal matter or be requested to provide assistance
outside their respective jurisdiction, we provide federal
deputizations for these officers through the United States
Marshal Service to ensure that they have the requisite authority
to act as a law enforcement officer and to provide related civil
liability protection when performing in this capacity.

House Judiciary Committee
2-4-04
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Under current Kansas law, situations may arise whereby
our Agents are required to take law enforcement actions, yet
would be considered to be acting as a private citizen where no
federal violation is present. In these instances our Agents,
with extensive law enforcement training and experience, may not
be afforded various qualified immunity and goeod faith defenses
normally provided to recognized law enforcement officers.

Many states have already implemented legislation to
provide limited authority and civil liability protection to
federal officers who find themselves in those situations whereby
they are reguired to take action to protect the public or prevent
s crime and a federal criminal violation is not readily apparent.
For example, Missouri has passed such a law which we believe
provides limited police authority while providing the reguisite
civil liability protection.

Missouri Revised Statute 70.820 provides in part:

A federal law enforcement officer may arrest on
view, and without & warrant, at any place within
the state, any person the cfficer sees asserting
physical force or using forcible compulsion for
the purpose of causing or creating a substantial
rigk of death or serious physical injury to any
person or any person the officer sees committing
a dangerous felony. Any such action shall be
deemed to be within the scope of the federal
officer's employment.

To provide assistance to law enforcement officers,
a federal law enforcement officer shall have the
same authority as a law enforcement officer where:

(1) the federal law enforcement officer is rendering
assistance at the request of any law enforcement
officer of this state; or

(2) the federal law enforcement cfficer is effecting
an arrest or providing assistance as part of a bona
fide task force or joint investigation in which

law enforcement officers of this state are
participating.

The statute also permits federal law enforcement
officers to respond to emergency situations in which the officer
has a reasonable belief that a crime is about to be committed, is
being committed, or has been committed invelving injury or threat
of injury to any person, property, or governmental interest and
the officer's response is reascnably necessary to prevent or end
the emergency situation or mitigate the likelihood of injury.
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The definition of a federal law enforcement officer for
purposes of the above could be limited to any person employed by
the United States govermment and assigned to the Federal Bureau
of Investigation, who is empowered to effect an arrest with or
without a warrant for violation of the United States Code and who
is authorized to carry a firearm in the performance of the
person's official duties.

Based upon the changing role and demands placed on law
enforcement to protect the nation's security and the close mutual
working relationship between local, state and federal agencies,

the above requested civil liability protection would well serve

our Agents who are called upon to address emergency situations or
provide law enforcement assistance in the State of Kansas.

We recognize that the enclosed language ie in a draft
format and would appreciate any assistance your staff may provide
in formalizing this request. I appreciate your consideration of
this matter and remain available to provide any additional
information or assistance your committee may require. In this
regard, please feel to contact me at (816) 512-8604.

Sincerely,

C__}J Al L o
SN /e
Kevin L. Stafford
special Agent in Charge

cci

Honorable John Vratil
Kansas Senate

Room 522-S

300 Southwest 10th Avenue
Topeka, Kansas 66612
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Jury Service Reform is Needed in Kansas

The Public Policy Purpose

® In both civil and criminal cases, defendants should be judged by a jury of their peers. Jury service
is one of the most important duties of good citizenship. All citizens have both a right and a civic
obligation to serve on a jury.

® Americans believe in the jury system. According to a 1998 American Bar Association public opinion
poll, 78% of the public rates our jury system as the fairest way to determine guilt or innocence, and
69% consider juries to be the most important part of the justice system. Despite the public’s strong
support of the jury system, interest in serving on juries has dropped off substantially in recent years.
Jury reform is necessary to reduce the burden placed on citizens who are called for jury service.

The Problem

B Jury service in Kansas can be inconvenient and unduly burdensome. For example, if a citizen
receives a juror summons for an inconvenient time, he or she may need to appear in court and
request to be excused or for a deferral of service to another date. Kansas law does not provide for
a uniform term and, in some counties, the term of service can be rather lengthy. Kansans can be
called repeatedly for jury service, so long as they have not served within the past year. In addition,
most jurors receive just $10 per day from the court for each day of jury service, which can be
especially difficult on citizens selected to serve on a lengthy trial.

® Kansas law provides a court may fine an individual who fails to appear for jury service no more than
$100. The fine for evading jury service is comparable to a parking ticket and is rarely imposed.

®  Those who do show up to jury duty are often armed with excuses not to serve. Kansas’s current
law allows the court to excuse any person summoned for jury service for “reasons of compelling
personal hardship or because requiring service would be contrary to public welfare, health or
safety.” This language is so broad and ambiguous that it may exempt whole categories of people.
Those called for jury service, particularly professionals, may abuse this broad provision to avoid
their civic responsibility. The standard also provides little guidance to those who must decide
whether to grant requests to be excused.

®  Kansas law prohibits an employer from discharging or threatening to discharge an employee
because the employee responds to a juror summons. Yet, it does not explicitly prohibit an employer
from penalizing an employee in other ways due to their service, nor does it protect an employee
from being required to use leave time to serve.

®  The result may be a jury that is not representative of the community. The right to a fair trial of one’s
peers and the right of all citizens to serve on a jury is at risk.

House Judiciary Committee
2-4-04
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The Solution: The Jury Patriotism Act

This model legislation has been endorsed by the Council of State Governments as well as
organizations across the political spectrum, including the National Federation of Independent Business,
AFL-CIO, National Black Chamber of Commerce, National Association of Manufacturers, and National
Association of Wholesalers-Distributors.

The Burdens of Jury Service Would Be Reduced or Eliminated

Jurors would have the right to one automatic postponement of jury service with a simple and
convenient method of rescheduling service to a more convenient time. In addition, courts would
differ jury duty for an employee of a small business if another employee of the same business is
summoned for service during the same period. These provisions would significantly reduce the
need for excuses from jury service.

Citizens would not spend more than one day at the courthouse unless selected to serve on a jury
panel. This “one-day/one-trial” system guarantees that a juror, if not selected for a trial, is
dismissed from jury duty at the end of the day. It has proven to significantly reduce the length of
jury service and the time an employee is absent from work. Jurors would greatly prefer the one-
day/one-trial system over a longer term of service. The one-day/one-trial system is hailed by the
National Center for State Courts as a “best practice” and half of state courts nationwide have
adopted this shorter term of service. All courts in Kansas should adopt this shorter term of service.

Citizens would be guaranteed that they would not be called for jury service more often than once
every two years.

Those summoned to jury service would have greater employment protection. They would be
protected from any adverse action on account of their response to a juror summons and could not
be required to use leave time in order to serve.

An innovative “Lengthy Trial Fund” would help relieve the burden on jurors serving on lengthy civil
trials. Employees of small businesses who not fully compensated by their employers who serve on
such trials would be eligible for additional supplemental compensation from the fund (up to $300 per
day) after the tenth day of service. This fund would be financed through a minimal fee paid by
attorneys filing civil cases in state trial courts, and would not require an allocation of state
resources.

All People Would Have the Opportunity and Obligation to
Serve

All citizens should serve on a jury unless it would create a true hardship. Excuses would be granted

only 1o those who cannot oblain a subslitute care giver, would incur costs that would have a
substantial adverse impact on the individual's ability to live or support his or her family, or would be
unable to serve due to iliness or disease. The court would grant excuses based on documentation

supporting the need to be excused.

Providing one automatic postponement, adopting a one-day/one-trial system, limiting the frequency
of jury service, strengthening employment protection, and making additional compensation available
to those who serve on lengthy trials should significantly reduce the burden of jury service. In
consideration of the additional flexibility of service, citizens should be deterred from ignoring a jury
summonses by an appropriate penalty. The Jury Patriotism Act would increase the maximum fine
for a person who fails to show reasonable cause for not responding to a juror summons from $100
to $200 for each unexcused absence and provide judges with discretion to require no-shows to
complete community service in lieu of, or in addition to, paying the fine.

B-A
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10/30/03
KANSAS

AN ACT concerning petit jury service and creating a Lengthy Trial Fund.
Be it enacted by the Legislature of the State of Kansas:

SECTION 1. K.S.A. 43-155 is hereby amended to read as follows:
“43-155. Jury service; declaration of public policy.

The public policy of this state is declared to be that jury service is the solemn obligation of all
qualified citizens, and that excuses from the discharge of this responsibility should be granted

by the judges of the courts of this state only for reasons of eempelling personal-hardship-er
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extreme hardship or because the juror suffers from a mental or physical condition that causes

him or her to be incapable of performing jury service; that all litigants entitled to trial by jury

shall have the right to juries selected at random from a fair cross section of the community in
the district wherein the court convenes; and that all citizens shall have the opportunity to be

considered for service on juries in the district courts of Kansas.”
SECTION 2. K.S.A. 43-158 is hereby amended to read as follows:

“43-158. Same; persons excluded from jury service.

The following persons shall be excused from jury service:

(a) Persons unable to understand the English language with a degree of proficiency sufficient

to respond to a jury questionnaire form prepared by the commissioner;
(b) persons under adjudication of incompetency;

(c) persons who within 10 years immediately preceding have been convicted of or pleaded

guilty, or nolo contendere, to an indictment or information charging a felony; and

(d) persons who have served as jurors in the county within ene two years immediately

preceding.”
SECTION 3. New section. K.S.A. 43-158a is hereby created to read as follows:
“43-158a. Same; length of service.

Service of prospective jurors shall be for no more than one (1) court day in actual attendance

b

unless a prospective juror is selected to serve in a trial or is under consideration to serve on a
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trial and such consideration covers a period of two (2) or more days. Once selected, a juror

shall serve on the jury for the duration of the trial unless excused by the presiding judge.”

SECTION 4. K.S.A. 43-159 is hereby repealed in its entirety and reenacted to read as

follows:
“43-159. Same; exclusions from jury service by court.

(a) An individual may apply to be excused from jury service for a period of up to twenty-four

(24) months, instead of seeking a postponement when either:

(1) The prospective juror has a mental or physical condition that causes him or her to be
incapable of performing jury service. The juror, or the juror's personal representative, must
provide the court with documentation from a physician licensed to practice medicine
verifying that a mental or physical condition renders the person unfit for jury service for a

period of up to twenty-four (24) months.

(2) Jury service would cause undue or extreme hardship to the prospective juror or a

person under his or her care or supervision.

(b) A judge of the court for which the individual was called to jury service shall make undue
or extreme hardship determinations. The authority to make these determinations is delegable
only to court officials or personnel who are authorized by the laws of this State to function as

members of the judiciary.

(c) A person asking to be excused based on a finding of undue or extreme hardship must take
all actions necessary to have obtained a ruling on that request by no later than the date on
which the individual is scheduled to appear for jury duty.

(dF

which an individual would:

(1) Be required to abandon a person under his or her personal care or supervision due to
the impossibility of obtaining an appropriate substitute caregiver during the period of

participation in the jury pool or on the jury; or

-4
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(2) Incur costs that would have a substantial adverse impact on the payment of the
individual's necessary daily living expenses or on those for whom he or she provides the

principle means of support; or
(3) Suffer physical hardship that would result in illness or disease.

(e) "Undue or extreme hardship" does not exist solely based on the fact that a prospective

juror will be required to be absent from his or her place of employment.

(f) A person asking a judge to grant an excuse based on "undue or extreme hardship" shall be
required to provide the judge with documentation, such as, but not limited to, federal and
state income tax returns, medical statements from licensed physicians, proof of dependency
or guardianship, and similar documents, which the judge finds to clearly support the request
to be excused. Failure to provide satisfactory documentation shall result in a denial of the

request to be excused.

(g) After twenty-four (24) months, a person excused from jury service shall become eligible
once again for qualification as a juror unless the person was excused from service
permanently. A person is excused from jury service permanently only when the deciding

Judge determines that the underlying grounds for being excused are of a permanent nature.”
SECTION 5. New section. K.S.A. 43-159a is hereby created to read as follows:
“43-159a. Same; postponements from jury service.

(a) Individuals scheduled to appear for jury service have the right to postpone the date of
their initial appearance for jury service one (1) time only. When requested, postponements

shall be granted, provided that:

1Y Tha Savne hao #65
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een granted a postponement;
(2) The prospective juror appears in person or contacts the clerk by telephone, electronic

mail, or in writing to request a postponement; and

(3) Prior to the grant of a postponement with the concurrence of the clerk, the prospective
Juror fixes a date certain on which he or she will appear for jury service that is not more than
six (6) months after the date on which the prospective juror originally was called to serve and

on which date the court will be in session.
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(b) A subsequent request to postpone jury service may be approved by a judicial officer only
in the event of an extreme emergency, such as a death in the family, sudden grave illness, or a
natural disaster or a national emergency in which the prospective juror is personally involved,
that could not have been anticipated at the time the initial postponement was granted. Prior to
the grant of a second postponement, the prospective juror must fix a date certain on which the
individual will appear for jury service within six (6) months of the postponement on a date

when the court will be in session.

(c) An individual who fails to appear in person on the date scheduled for jury service and
who has failed to obtain a postponement in compliance with the provisions for requesting a
postponement, or who fails to appear on the date set pursuant to subsections (a)(3) or (b) of
this Section, shall be punished by the imposition of a fine not exceeding two hundred dollars

($200) for each day of unexcused absence.”
SECTION 6. K.S.A. 43-165 is hereby amended to read as follows:

“43-165. Same; rules governing jury service, enforcement; unexcused nonattendance of

juror, penalty.

(a) Each judicial district of the district court may direct from time to time, the number of

jurors to be summoned for said court, a

attendanee-shall- berequired; and may make such rules and orders as it may deem proper,

touching the jury service of the court, not inconsistent with the provisions hereof, and may

enforce the same by attachment and fine not exceeding one hundred dollars ($100).
Unexcused, nonattendance of a person summoned unless reasonable cause for such
nonattendance be shown to the satisfaction of the court shall be punished by the imposition of
a fine not exceeding ene two hundred dollars (53603 $200 for each day of unexcused

absence.

(b) In addition to, or in lieu of, the fine provided by subsection (a), the court may order that

the prospective juror complete a period of community service for a period no less than if the

prospective juror would have completed jury service, and provide proof of completion of this

community service to the court.”
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SECTION 7. New section. K.S.A. 43-171a is hereby created to read as follows:
“43-171a. Lengthy Trial Fund.

The Kansas Judicial Council shall promulgate rules to establish a Lengthy Trial Fund that
shall be used to provide full or partial wage replacement or wage supplementation to jurors

who serve as petit jurors in civil trials for more than five (5) days.
(a) The court rules shall provide for the following:
(1) The selection and appointment of an Administrator for the Fund.

(2) Procedures for the administration of the Fund, including payments of salaries of the

Administrator and other necessary personnel.

(3) Procedures for the accounting, auditing and investment of money in the Lengthy Trial

Fund.

(4) A report by the Supreme Court on the administration of the Lengthy Trial Fund in its
annual report on the judicial branch, setting forth the money collected for and disbursed from
the Fund.

(b) Notwithstanding any other fees required under State law, each trial court in the State shall
collect from each attorney who files a civil case, unless otherwise exempted under the
provisions of this Section, a fee of five dollars ($5) per case to be paid into the Lengthy Trial
Fund. A lawyer will be deemed to have “filed a case” at the time the first pleading or other
filing on which an individual lawyer's name appears is submitted to the court for filing and
opens a new case. All such fees shall be forwarded to the Administrator of the Lengthy Trial

Fund for deposit.

(c) The Administrator shall use the fees deposited in the Lengthy Trial Fund to pay full or
partial wage replacement or supplementation to jurors whose employers pay less than full

regular wages when the period of jury service lasts more than five (5) days.
(d) The court may pay replacement or supplemental wages:

(1) beginning on the sixth day of jury service to any juror otherwise eligible to be excused

from service pursuant to K.S.A. 43-159(d)(2). The amount paid from the Fund shall be no
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more than is needed to relieve such financial hardship and, in no event, may exceed one

hundred dollars ($100) per day per juror.

(2) beginning on the eleventh day of jury service, not to exceed three hundred dollars

($300) per day per juror, to any juror.

(e) The court may, in its discretion, limit the amount of disbursements under paragraph (d)

based on the availability of financial resources.

(f) Any juror who is serving or has served on a jury that qualifies for payment from the
Lengthy Trial Fund, provided the service commenced on or after the effective date of this
Act, may submit a request for payment from the Lengthy Trial Fund on a form that the
Administrator provides. Payment shall be limited to the difference between the state paid
jury fee and the actual amount of wages a juror earns, up to the maximum level payable,

minus any amount the juror actually receives from the employer during the same time period.

(1) The form shall disclose the juror's regular wages, the amount the employer will pay
during the term of jury service starting on the sixth day and thereafter, the amount of
replacement or supplemental wages requested, and any other information the Administrator

deems necessary for proper payment.

(2) The juror also shall be required to submit verification from the employer as to the
wage information provided to the Administrator, for example, the employee's most recent

earnings statement or similar document, prior to initiation of payment from the Fund.

(3) If an individual is self-employed or receives compensation other than wages, the
individual may provide a sworn affidavit attesting to his or her approximate gross weekly
income, together with such other information as the Administrator may require, in order to

verify weekly income.

(g) The following attorneys and causes of action are exempt from payment of the Lengthy

Trial Fund fee:
(1) Government attorneys entering appearances in the course of their official duties;
(2) Pro se litigants;

(3) Cases in small claims court or the state equivalent thereof; or
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(4) Claims seeking social security disability determinations; individual veterans'
compensation or disability determinations; recoupment actions for government backed
educational loans or mortgages; child custody and support cases; actions brought in forma
pauperis; and any other filings designated by rule that involve minimal use of court resources

and that customarily are not afforded the opportunity for a trial by jury.”
SECTION 8. K.S.A. 43-173 is hereby amended to read as follows:
“43-173. Jury service; right to serve; liability; costs.

(a) No employer shall discharge, e+ threaten to discharge, or otherwise subject any permanent

employee to any adverse employment action by reason of such employee's jury service, or

the attendance or scheduled attendance in connection with such service, in any court of

Kansas.
(b) Any employer who violates the provisions of this section:

(1) Shall be liable for damages for any loss of wages, actual damages and other benefits

suffered by an employee by reason of such violation;

(2) shall be ordered to reinstate any employee discharged by reason of such employee's

jury service; and

(3) may be enjoined from further violations of this section and ordered to provide other

appropriate relief.

(c) An employee may not be required or requested to use annual. vacation, or sick leave

for time spent responding to a summons for jury duty, time spent participating in the jury

selection process, for time spent actually serving on a jury. Nothing in this provision shall be

under the provisions of this statute who otherwise are not entitled to such benefits under

company policies.

fe) (d) Any individual who is reinstated to a position of employment in accordance with the

provisions of this section shall be considered as having been on furlough or leave of absence
during such period of jury service, shall be reinstated to employee's position of employment

without loss of seniority, and shall be entitled to participate in insurance or other benefits

offered by the employer pursuant to established rules and practices relating to employees on

7
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furlough or leave of absence in effect with the employer at the time such individual entered

upon jury service.

td) () In any action or proceeding under this section, the court may award a prevailing
employee who brings such action by retained counsel reasonable attorney fees as part of the
costs. The court may award a prevailing employer reasonable attorney fees as part of the

costs only if the court finds that the action is frivolous or brought in bad faith.

() A court shall automatically postpone and reschedule the service of a summoned juror of

an employer with five (5) or fewer full-time employees, or their equivalent, if another

employee of that employer has previously been summoned to appear during the same period.

Such postponement will not effect an individual’s right to one (1) automatic postponement

under K.S.A. 43-159a.”

SECTION 9. The provisions of this Act are severable. If any portion of this Act is

declared unconstitutional or the application of any part of this Act to any person or circumstance

is held invalid, the remaining portions of the Act and their applicability to any person or

circumstance shall remain valid and enforceable.

SECTION 10. This Act shall take effect on July 1, 2004.
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No. 87,987
IN THE COURT OF APPEALS OF THE STATE OF KANSAS
STATEWIDE AGENCIES, INC.,
Appellant,
V.
DEBRA DIGGS,
Appellee.
SYLLABUS BY THE COURT

In this landlord appeal from the trial court's finding that landlord converted tenant's personal property
during eviction proceedings (1) rules of statutory construction are restated and applied, (2) the
provisions of K.S.A. 2001 Supp. 58-2565(d) allowing landlord's rights to and possession of tenant's
personal property are held to apply (a) where tenant abandons or surrenders possession of the dwelling
unit and leaves personal property therein, or (b) where tenant is removed from the dwelling unit as the
result of a forcible detainer action and fails to remove tenant's personal property in the dwelling unit
after possession of the dwelling unit is returned to the landlord, and (3) based on the trial court's
specific finding that landlord fully complied with all the requirements of K.S.A. 2001 Supp.
58-2565(d). it is held that conversion of tenant's property did not occur and the trial court's finding of
conversion and award of damages to tenant is reversed.

Appeal from Reno District Court; RONALD D. INNES, judge. Opinion filed February 7, 2003.
Reversed and remanded with directions.

Thomas D. Arnhold, of Thomas D. Amhold, P.A., of Hutchinson, for appellant.
Kerry J. Granger, of Hutchinson, for appellee.
Before GERNON, P.J.,, KNUDSON, I, and LARSON, S.J.

LARSON, S.J.: This landlord/tenant appeal raises the question of whether a landlord who has lawfully
obtained possession of a tenant's personal property is guilty of conversion by refusing to deliver
possession to the tenant without the tenant first paying landlord's expenses and past-due rent.

Statewide Agencies, Inc. (Statewide or landlord) leased residential real estate to Debra Diggs (Diggs or
tenant). Diggs failed to pay November 2000 rent when it was due. The required 3 days' notice to pay
rent or quit was given.

On December 5, 2000, landlord filed a petition against tenant seeking unpaid rent, expenses, and
immediate possession of the premises. The hearing set for December 13 was not held because tenant
had not been served by that time. Landlord filed an amended petition on December 28, 2000, with a
hearing date of January 4, 2001. Service was made by tacking on the door of the leased premises and
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mailing.

Diggs failed to appear at the January 4, 2001, hearing and the court entered an order of immediate
possession and writ of restitution dated January 4, 2001, and filed January 8, 2001. The order and writ
found landlord should be restored to immediate possession of the leased premises. It also provided that
if tenant failed to remove her property from the premises the sheriff should execute the writ and the
landlord could change the locks on the premises and store the remaining possessions of the tenant in
the leased premises rather than incur the cost of moving and storing items in another facility.

The sheriff served the order and writ by tacking it on the door of the leased premises on January 9,
2001, and required the tenant to move by January 10, 2001, at 12 p.m. On January 11, 2001, the sheriff
evicted the tenant, and the landlord changed the locks to the premises. Tenant requested removal of her
personal property and took her purse, medications, and a few other personal items.

At trial Mark McKibben and Kathy Carey, employees of landlord, testified that 15 days after tenant
had been evicted, or January 26, 2001, a notice was placed in a newspaper stating tenant's property
would be sold after February 12, 2001, unless unpaid rent and expenses were paid to landlord. A copy
of the notice was sent to Diggs' last known address within 7 days of publication. McKibben returned
several items of tenant's personal property. The remainder of tenant's property was taken to a storage
facility.

Landlord sold some of tenant's personal property at rummage sales for $757.19. Landlord's employees
purchased tenant's appliances for $275. Unsold items were stored.

On March 20, 2001, landlord filed an amended petition seeking judgment of $1,773.54 for past due
rent, damages, late charges, and costs. On April 26, 2001, Diggs filed a pro se answer and counterclaim
which was never served on Statewide's counsel. One counterclaim contended landlord had unlawfully
converted her personal property; she requested return of her property or the replacement value and
punitive damages of $4,000.

A pretrial hearing was set and at this time an attorney entered his appearance for Diggs. The notice of
the trial setting for June 13, 2001, stated: "The parties SHALL exchange a list of all witnesses and
copies of all exhibits at least ten days prior to trial." Landlord complied with this notice.

Counsel for both parties first discovered at the June 13, 2001, trial that the tenant had filed
counterclaims. Landlord agreed tenant's counterclaims could be heard, but only if her evidence was
limited to her testimony because she had not complied with the trial notice. The trial court agreed, and
the court trial resulted in the following testimony.

McKibben testitied as to the lease, the default, the notice concerning Diggs' property previously
referred to, and the sale of part of the property. Landlord claimed past-due rent from November 2000
through January 2001, damage to the premises, and moving and storage expenses for tenant's property.
McKibben and Carey stated tenant never asked for the return of her belongings between the date of the
eviction and "the date they had statutory authority to sell or dispose of the personal property." They
also stated tenant did not offer to pay any rent or damages or ask for the return of her property prior to
the sale of her property.

McKibben and Carey were asked at trial if tenant had requested the return of her personal belongings,
would they have returned them if the rent was not paid. Landlord claimed both responded that tenant
never asked for her belongings, but they would not have returned the items if she had. Tenant
contended, and the district court held, that McKibben, Carey, and tenant had testified tenant asked

20f8 2/4/2004 1:56 PM
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landlord for the return of her property prior to the published notice and was told she could have her
property when she paid the rent. Tenant also testified her daughter asked for tenant's belongings, but
tenant did not know when she did so. Tenant testified as to the value of her property. There was never
any testimony that tenant offered to pay landlord's expenses and past-due rent.

At the conclusion of the hearing, the trial court awarded landlord a judgment against tenant for
$1,116.24 for past rent and damages. As to tenant's conversion claim, it found tenant requested
removal of her personal property the day of the eviction and within days after the eviction but landlord
refused unless she paid past-due rent. The trial court held the landlord had fully complied with K.S.A.
2001 Supp. 58-2565(d) as to all of the procedures for the sale of tenant's property. Notwithstanding this
finding, it held landlord wrongfully converted tenant's property. Tenant's other counterclaims and
request for punitive damages were denied.

The trial court scheduled a later hearing for July 2001 concerning the value of tenant's converted
property. Landlord objected, contending tenant was bound by the notice of trial and no further evidence
by the tenant should be considered. The trial court ruled that further proceedings would be held on
tenant's damage claim once she had complied with the notice requirements.

Eleven days before the July hearing, tenant provided a list of witnesses and exhibits that she intended
to use at the hearing. Landlord again objected, but the trial court found its notice requirements had now
been met and allowed tenant to introduce additional evidence beyond that presented at the June
hearing.

Tenant, her ex-husband, and her daughter testified at the July hearing as to the value of her property.
Tenant provided a list of her personal property at the leased premises showing a total value of
$20,089.97. This included a claim for a diamond ring that had been worth $3.000 sewn into a dress
hem. Tenant's ex-husband testified he did not know that she had a diamond ring.

An auctioneer with 20 years' experience testified for landlord as an expert witness as to the value of
tenant's property. Based on tenant's list and her unsold property, he valued each item with his valuation
totaling $1,512. The trial court ordered landlord to return to tenant all property still in its possession,
which it did. It further ordered both parties to provide an agreed list of property not in landlord's
possession.

On November 2, 2001, the trial court issued its final order, stating that as it had not received any
agreed lists it was left to speculate as to the items claimed to have been converted by the landlord and
the extent of the damages incurred by the tenant. Nevertheless, the trial court granted judgment against
landlord for the amount of the sale proceeds of tenant's personal property of $757.19, an additional
amount of $5,000 as further damages incurred due to the conversion of her property by landlord, and
the return of all items of tenant's personal property in landlord's possession. The money damages were
ordered set off by the previous $1,116.24 judgment awarded Statewide against Diggs, resulting in a

monetary judgment against Statewide and in favor of Diggs of $4,640.95.
It is from this judgment that Statewide has appealed.

Landlord raises procedural issues on appeal, but we reach and center our decision on whether a
conversion existed under the specific facts of this case. This question is one of statutory construction.
Landlord contends the trial court erroneously interpreted K.S.A. 2001 Supp. 58-2565(d) and
"surrender” as used therein too narrowly. Landlord also argues that it did not convert tenant's property
because it relied upon and complied precisely with the terms and provisions of K.S.A. 2001 Supp.

3of8 2/4/2004 1:56 PM
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58-2565(d).

We have here clear issues of statutory construction, and we must follow the rules set out in GT'
Kansas, L.L.C. v. Riley County Register of Deeds, 271 Kan. 311, 316, 22 P.3d 600 (2001):

"This case involves the interpretation of statute, which is a question of law over which our review is
unlimited. Hamilton v. State Farm Fire & Cas. Co., 263 Kan. 875, 879, 953 P.2d 1027 (1998). Our
rules of statutory construction are well known and require us to interpret a statute to give the effect
intended by the legislature, State ex rel. Stephan v. Kansas Racing Comm'n, 246 Kan. 708, 719, 792
P.2d 981 (1990), construe the statute to avoid unreasonable results, Wells v. Anderson, 8 Kan. App. 2d
431,433, 659 P.2d 833, rev. denied 233 Kan. 1093 (1983), and read the statute to give effect, if
possible, to the entire act and every part thereof. KPERS v. Reimer & Koger Assocs., Inc., 262 Kan.
635, 643-44, 941 P.2d 1321 (1997). Ordinary words are to be given their ordinary meaning, and a
statute should not be so read as to add that which is not readily found therein or to read out what as a
matter of ordinary English language is in it. Director of Taxation v. Kansas Krude Oil Reclaiming Co.,
236 Kan. 450, 455, 691 P.2d 1303 (1984)."

[n addition, because in this case the Kansas Legislature added specific language to the statute in issue
subsequent to a previous decision of the Kansas Supreme Court, we are also cognizant of our standard
that "[w]hen the legislature revises an existing law. it is presumed that the legislature intended to
change the law as it existed prior to the amendment. [Citations omitted.]" Hughes v. Inland Container
Corp., 247 Kan. 407, 414, 799 P.2d 1011 (1990).

When the Kansas Residential Landlord and Tenant Act (KRLTA), K.S.A. 58-2540 et seq., was enacted
in 1975, the legislature eliminated landlord's liens on tenant's personal property as well as distraint for
rent except as permitted by K.S.A. 58-2565. K.S.A. 58-2567. See generally Brand, The New
Residential Landlord and Tenant Act, 44 J.B.AXK. 227, 234-35 (1975). These statutory provisions,
primarily K.S.A. 58-2565(d), were central to the Supreme Court's decision of Davis v. Odell, 240 Kan.
261,729 P.2d 1117 (1986). Davis discusses in detail the precise questions we face here but under the
statutory language of K.S.A. 58-2565(d) as then existed. That language, as we will later see, has been
amended in a manner that appears to limit the precedential authority of Davis to situations involving
abandonment or surrender. It nevertheless remains an important decision in the landlord/tenant area in
Kansas, and we will discuss it in some detail.

[n Davis, the landlord obtained a default judgment for possession of the premises and unpaid rent. A
writ of restitution was issued to the sheriff, directing the sheriff to remove the tenants from the
premises, restore the possession of the premises to the landlord, and execute upon the tenant's
nonexempt personal property to satisfy the judgment. The landlord, under the supervision of the
sheriff, took possession of the premises and removed the tenant's personal property. The tenants
demanded the return of their property upon their return from work that day, which the landlord refused
unless the judgment and moving expenses were paid.

The language of K.S.A. 58-2565(d) at the time of the Davis opinion allowed landlord possession of
tenant personal property only "[i]f the tenant abandons or surrenders possession of the dwelling unit
and leaves household goods, furnishings, fixtures, or other property in the dwelling unit." The Davis
opinion held that the tenant had not abandoned or surrendered the premises but rather possession in the
landlord had been obtained through a forcible detainer action. The landlord had no right to either sell
or dispose of the property other than by execution as provided by statute. Therefore, the landlord had
converted the tenant's property by removing it from the premises upon the eviction and was liable for
the damages awarded to tenant in a jury trial. 240 Kan. at 270-71.
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Subsequent to the Davis decision, the Kansas Legislature in 1996 amended K.S.A. 58-2565(d) by
inserting the following italicized language:

"(d) If the tenant abandons or surrenders possession of the dwelling unit and leaves household goods,
furnishings, fixtures or any other personal property in or at the dwelling unit or if the tenant is removed
Jrom the dwelling unit as a result of a forcible detainer action, pursuant to K.S.A. 61-2301, et seq., and
amendment thereto, and fails to remove any household goods, furnishings, fixtures or any other
personal property in or at the dwelling unit after possession of the dwelling unit is returned to the
landlord, the landlord takes may take possession of the property, store it at tenant's expense and sell or
otherwise dispose of the same upon the expiration of thirty+4303 30 days after the landlord takes
possession of the property, if at least fifteen+-5) /5 days prior to the sale or other disposition of such
property the landlord shall publish once in a newspaper of general circulation in the county in which
such dwelling unit is located a notice of the landlord's intention to sell or dispose of such property.
Within seven (7 days after publication, a copy of the published notice shall be mailed by the landlord
to the tenant at the tenant's last known address. Said Such notice shall state the name of the tenant, a
brief description ot the property and the approximate date on which the landlord intends to sell or
otherwise dispose of such property. If the foregoing requirements are met, the landlord may sell or
otherwise dispose of the property without liability to the tenant or to any other person who has or
claims to have an interest in said such property, except as to any secured creditor who gives notice of
his-or-her creditor's interest in such property to the landlord prior to the sale or disposition thereof, if
the landlord has no knowledge or notice that any person, other than the tenant, has or claims to have an
interest in sate such property. During such thirty-day 30 period after the landlord takes possession of
the property, and at any time prior to sale or other disposition thereof, the tenant may redeem the
property upon payment to the landlord of the reasonable expenses incurred by the landlord of taking,
holding and preparing the property for sale and of any amount due from the tenant to the landlord for
rent or otherwise." 1996 Sess. Law ch. 113, § 1.

The statute in effect at the time of the Davis case stated that the person executing the writ in a forcible
detainer action shall restore possession of the premises to the plaintiff "and shall levy and collect the
money judgment, if any, the costs and make return, as upon other executions." K.S.A. 61-2311. This
statute, and the other forcible detainer statutes, were repealed in 2000. L. 2000, ch. 161, § 117. They
were replaced with the current Forcible Detainer Act, K.S.A. 2001 Supp. 61-3801 et seg. See L. 2000,
ch. 161, §§ 78-85. The current statute for a writ of execution does not have language for levying and
collecting the money judgment. See K.S.A. 2001 Supp. 61-3808. It appears that since 2000, K.S.A.
2001 Supp. 58-2565(d) sets forth the method to take possession of the tenant's personal property after
the tenant has been evicted under the Forcible Detainer Act. K.S.A. 58-2565(d) was amended in 2000
by deleting the reference to K.S.A. 61-2301 er seq. and inserting in its place "sections 78 through 85
and amendments thereio” which are the currently applicabie provisions of the Forcibie Detainer Act.

With this background, we turn to the facts of the case we face and the contention of the parties. Diggs
cites no cases and simply argues landlord's agent was wrong in telling her she could not get her
property back without paying the rent and, therefore, must pay the damages assessed for conversion of
her property. She further argues the evidence supports this finding.

Statewide makes what sounds like an abandonment and surrender argument that Diggs never asked for
her property back within the 30 days after her eviction. This is simply contrary to the facts as found by
the trial court. This argument has no merit.

The argument that Statewide makes which does have merit is that it fully and precisely complied with
the provisions of K.S.A. 2001 Supp. 58-2565(d). The trial court in its journal entry of June 13, 2001,
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specifically so found. What the trial court did was to focus on the phrase "fails to remove" in
58-2565(d) and construed that to mean the 1996 amendment allowed a tenant a reasonable time to
remove its personal property after being evicted. The trial court's interpretation was consistent with the
Davis decision. But, it did not recognize that the Davis court noted that K.S.A. 58-2565(d) was not a
part of the Uniform Residential Landlord Tenant Act and was added at the request of the organization
representing landlords. 240 Kan. at 266. Thus, it is clearly shown that K.S.A. 58-2565(d) was from the
beginning intended to be an exception to the restrictions of K.S.A. 58-2567.

Under the trial court's interpretation, a tenant would be able to keep his or her personal property on the
premises for "a reasonable time" after being evicted, and the landlord could not change the locks
during this time. This would prevent an immediate commencement of the levy against tenant's property
to collect unpaid rent and damages after the tenant's eviction. It would give some unknown time for the
tenant to remove personal property, require an additional court order, and increase the landlord's
damages. It could also possibly raise a question of landlord liability for damage to stored tenant
property.

Legislative research does not support the trial court's interpretation and clearly shows the 1996
amendments to K.S.A. 58-2565(d) were in response to the Davis case. The 1996 amendment to K.S.A.
58-2565(d) was introduced by the House Judiciary Committee as H.B. 2751. House J. 1996, p. 1468.
The bill was summarized as the "landlord may retain possession of tenant['s] personal property in
forcible detainer action if tenant does not remove such personal property within 120 hours or
possession by landlord. Minutes of the House Judiciary Committee, February 23, 1996, p. 3.

House Representative Vaughn L. Flora stated that H.B. 2751

"would clarify for both landlords and tenants how tenant's abandoned property is to be treated. There
was a Kansas Supreme Court decision Davis vs Odell which said that in cases of forcible detainer (an
eviction) the tenant[']s property might not be considered abandon[ed].

"This bill simply states that 5 days after the landlord has been awarded possession of the real estate by
the court through the action of the Sheriff, the landlord could then go through the process outlined in
the Landlord Tenant Act of storage, notification to the tenant and so on. There would be a finite time
and process created so both the tenant and the landlord would be aware of how abandon[ed] property is
to be treated in cases of forcible detainer.” Minutes of House Judiciary Committee, February 23, 1996,
Attachment 47.

Patrick DeLapp of the Shawnee County Landlord Association testified:

"Presently, it is in limbo about what to do with the former tenant's belongings. Davis vs Odell, a case
heard by the Kansas Supreme Court, ruled that a forcible detainer action 'eviction' may not consider
abandonment. What the court did not tell us is what we can do with the property. If it was abandoned
we would know what to do with the property . . . .

"The bill will clarify what to do with the property in forcible detainer [actions]." Minutes of the House
Judiciary Committee, February 23, 1996, Attachment 48.

DeLapp also indicated landlords had held tenant's property for months after eviction because they did
not know what to do with it and feared legal challenges. Minutes of the House Judiciary Committee,
February 23, 1996, Attachment 48.
Marie Landry, a manager with the Housing and Credit Counseling, Inc., stated:
-l
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"In our experience, landlords have not had a viable option for removing tenant's property when a tenant
has been removed from the dwelling unit as a result of a forcible detainer action. We have suggested
they use abandonment procedures to protect themselves from personal liability.

"We do foresee the possibility that a question may arise regarding the landlord's right to charge storage
fees during the 120 hour period after possession has been returned to the landlord.” Minutes of the
House Judiciary Committee, February 23, 1996, Attachment 49,

Landry suggested language be included that the landlord cannot recover expenses for the 120-hour
period after eviction. Minutes of the House Judiciary Committee, February 23, 1996, Attachment 49.

The subcommittee recommended that H.B. 2751 "be amended so that 'no recoverable expenses may be
accrued by the landlord after the tenant is removed from the dwelling unit as a result of a forcible
detainer action’ and to remove the 120 hour time frame." Minutes of the House Judiciary Committee,
February 23, 1996, p. 4. The House Judiciary Committee amended H.B. 2751 by striking "'within 120
hours," and passed the bill as amended. House J. 1996, pp. 1677, 1711. The House of Representatives
and the Senate passed H.B. 2751 as amended. House J. 1996, p. 1714, Senate J. 1996, 1590.

Our legislative research did not find an explanation for the deletion of a tenant's right to remove his or
her property within 120 hours after eviction. Nevertheless, the legislature did consider giving tenants a
specific time to remove their property after eviction and specifically rejected that provision. This
clearly shows the trial court's attempt to construe the statute by the inclusion of "a reasonable time"
was considered and rejected by the legislature.

The legislature may have realized the problems that could occur by giving the tenant unlimited access
to the premises and making the landlord's premises a storage facility. Regardless of the reason and the
possible harshness of the statutory provision as written, the conclusion remains the same. The
legislature intended to treat nonpaying tenants the same regardless of whether the property was left
behind when they abandoned or surrendered the premises to the landlord or when they were lawfully
evicted by court order. The italicized language earlier set forth which was added to K.S.A. 58-2565(d)
by the 1996 Kansas Legislature may in instances like ours here be to the tenant's detriment, but the
plain language of the last sentence of K.S.A. 58-2565(d) controls in both instances:

"During such thirty-day period after the landlord takes possession of the property, and at any time prior
to sale or other disposition thereof, the tenant may redeem the property upon payment to the landlord
of the reasonable expenses incurred by the landlord of taking, holding and preparing the property for
sale and of any amount due from the tenant to the landlord for rent or otherwise."

This language has been in the statute since its enactment. It now clearly applies where tenant removal
is required by a forcible detainer action. The 1996 amendment to K.S.A. 58-2565(d) and the 2000
amendments to the Forcible Detainer Act have in effect authorized landlords to take the precise action
that Statewide took in this case.

We hold the trial court erred in its interpretation of K.S.A. 2001 Supp. 58-2565(d) and is reversed as to
its judgment awarding Diggs damages on her conversion claim. This will require reinstatement of
landlord's judgment against tenant, which was not appealed.

Reversed and remanded to the trial court with instructions to reinstate the judgment in favor of
Statewide Agencies, Inc., and against Debra Diggs for $1,116.24 and costs.
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CRAIG & GAEDE, P.A.

617 N. Main
Garden City, Kansas 67846
JON R. CRAIG TELEPHONE (620) 275-41 46
GENE H. GAEDE FAX (620) 275-0470
February 3, 2004

Representative Mike O'Neal
Kansas House of Representatives
Kansas State Capitol

Topeka, KS 66612

Re: House Bill 2565
Dear Mr. Q'Neal:

I understand there will be a hearing on House Bill 2565 on February 4, 2004. I
apologize for not being able to appear but my notice was too short and the distance to
great. I would like to thank you for intreducing this legislation so quickly after my letter
to Representative Ward Loyd. [ would also like to make a few comments on your
proposed bill which you may choose to share with the rest of your committee. I presume
you already have my original letter to Ward Loyd stating the need for this legislation so [
won't repeat any of that and will confine myself to comments on your draft bill.

My request addressed preceived inconsistencies in KSA 60-2610 and 60-2611,
the Kansas Worthless Check Statutes. The first inconsistency was that the type of notice
required by the two different statutes differed. Your draft House Bill absolutely
reconciles this with your proposed change to KSA 60-2611,

I have also reviewed your proposed correction of the inconsistency in KSA 60-
2610, subsection ¢. I don’t think that the fix for that subsection will be quite as simple.
Subsection ¢ of KSA 60-2610 refers to tendering a itemized amount of money prior to
commencement of a dispositional hearing as payment in full of the plaintiff’s claim. The
last two sentences of that subsection parallel language contained in subsection 2
immediately after paragraph (2). [ must say that I don’t really understand why these last
two sentences have been stated again in subsection c. Subsection ¢ addresses a tender of
money prior to any dispositional hearing and prior to any award made by the Court. It
allows a Court to waive all or part of the attorney fees if the Court determines the other
amounts awarded or, as you have restated it, the amount tendered is sufficient to
adequately compensate the holder of the check. As I stated in my original letter there is
no amount awarded for the Court to look at to determine that a reduction of attorney fees
should occur. Likewise, there is no opportunity for the Court to look at the amount

House Judiciary Committee
2-4-04
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tendered if the statute is amended as this is an amount tendered prior to the first
dispositional hearing and prior to any determinations by the Court. [n my opinion these
last two sentences should simply be stricken from the statute. All of the amounts that are
required to be tendered prior to the first dispositional hearing are set forth in the statute
and none of those amounts are discretionary or changeable except the amount of attorney
fees that are specified as reasonable. The Court has an inherit power to determine
whether attorney fees are reasonable and could always use that power to determine the
amount of the attorney fees asked for by a plaintiff or a plaintiff’s attorney is
uareasonable and therefore limit the amount. It is therefore my suggestion that the last
two sentences beginning with the language “The Court may waive . . . *, simply be
stricken.

[ am also concerned that the “tendered" language may be used by some Judges as
a means for striking attorney fees in prejudgment cases regularly. Many Judges still do
not approve of the worthless check statute and might use the ability to waive attorney
fees in the prejudgment tender to gut the prejudgment tender and make it financially
impossible for attorneys to handle worthless check cases. If attorney fees are routinely
waived attorneys could not afford to represent most clients.

I hope you won't think that I'm ungrateful by suggesting more change than you
proposed in your original draft of the House Bill. I remain very happy that you and your
committee have taken such quick action on this,

1 am available by telephone for further comments if you would like to discuss
this. Thank you for your assistance.

Sﬁnccre/]y,

le
cce: Ward Loyd
Doug Smith

.83
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KANSAS CREDIT ATTORNEYS ASSOCIATION AND KANSAS COLLECTORS ASSOCIATION, INC.

REMARKS CONCERNING HoUSE BiLL No. 2565

HousE JubiCIARY COMMITTEE

FEBRUARY 4, 2004

Chairman O 'Neal and Members of the House Judiciary Commiitee:

Thank you for the opportunity to present remarks regarding House Bill No. 2565 on behalf of the
Kansas Credit Attorneys Association and Kansas Collectors Association, Inc. The Kansas Credit
Attorneys Association 1s a statewide organization of attorneys, representing approximately 60
law firms, whose practice includes considerable collection work, and Kansas Collectors
Association, Inec., which is an association of collection agencies in Kansas. Our members
represent the interests of retail merchants of all sizes and other small businesses in collection and
legal matters resulting from the unpaid or past due payment for goods or services.

We join Mr. Craig, the requestor of this legislation, in his concerns about the confusion created
by KSA 60-2611. KSA 60-2610(b) clearly states that recovery of attorney fees in a civil action
to collect on a worthless check may be awarded if a written demand is sent to the drawer by first
class mail. The requirement that a written demand be sent by restricted mail was deleted from
KSA 60-2610 during the review and amendments to Chapter 60 that occurred in 2000.
Unfortunately, KSA 60-2611 was apparently overlooked in the 2000 amendments and now
contradicts KSA 60-2610 by requiring the written demand to be sent by restricted mail.

This contradiction unnecessarily complicates procedure for parties involved in collection on
worthless checks and for the courts who must attempt to reconcile the irreconcilable at trial. The
confusion could easily be resolved either by accepting the changes to KSA 60-2611 as proposed
in House Bill No. 2565 and affirming the legislature's decision in 2000 to drop the requirement
that written demands be sent by restricted mail. In fact, we believe that KSA 60-2611 is simply
superflous and merely restates procedures that are dealt with completely and comprehensively in
KSA 60-2610. We feel that striking KSA 60-2611 altogether would both resolve any current
confusion and eliminate future opportunity for such problems to arise again.

We also agree with Mr. Craig's issue with KSA 60-2610(c). Subsection (¢) sets forth the
procedures by which the drawer of a worthless check may resolve a matter prior to hearing or
trial. The language allowing the court to waive attorney fees presumes the matter has progressed
to a dispositional hearing - past the point at which the settlement procedure in subsection (¢) can
be used. A better solution than making small changes in wording would be to simply strike the
last two sentences of subsection (c).

The same language in subsection (c) is present in subsection (a), where it appropriately belongs
in a discussion of trial procedure and fee recovery.

House Judiciary Committee
2-4-04
Attachment 6



We respectfully request that you consider our remarks along with Mr. Craig’s as you work your
way through this issue.

Thank you again for your time and consideration.
Douglas E. Smith

For the Kansas Credit Attorneys Association
and the Kansas Collectors Association, Inc.
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AN ACT enacting the Kansas inilorm securitios act, amending KS A
1221675, 1221677 h, 12245 16, 16-2 LR 17-4632, 30-1009, 30- [HHE. BR-

S T4-S228 and T3-R302 and K.SA Mﬁ‘"l’l [T-49altl, 214514
= jdruf Ta-3 17 Hl anel 1 ln 1]mlr thic o xisting sections: also e e al-
T = S | T- 1266, 17-1267, 17-1264, 17-

ine h‘w AL IT-1260,

27R 171274 and 1721275 uul !\‘\ AL E—'Hskan]lp 17-1232, lnl"ﬂ/

17212540 17-1255, 17-1257. 17-1258, 17-1259 171261 17-12602, 17-
12620, 17-1263 40 T-1 206, 17-1265. 17-1270, Pr- 1270 IT-1270R 17-

1271

LI]'I F#'iml.—;.

Be- it enactid by the Logislature of the State of Kiwsus:

Niww Section | Seotions T othem l1'_{|l 52 el aomemlments thereteo,
Y |n cited as the Konsas unilorin securities act.

New See. 20 T this act, nnless the contost athenvise requires:

(1 Administrator” means the secnrities commissioner of Kunsas, ap-
pointed as provided e K8 A TR-E30Hand amendments thiereto

(2 T Agent” means an mdividoal other e broker-dealer, who
represents w broker=dealer in eflecting or attempting to o ftect prrchages
o sales GF secnrition o represents anissner in e fhecting orattempting to
e et [ Jres or sales ol the fssner s secnrities, hat a Prartier, officer.

1clivector af a broker=dealer ar issters oran individual having a sinilar
staties o perlormimg sinlar fictions s an agent only il the indiv ichial
ot heraise comes svithin Uhe tern, The torm docs not inchnde an indivicInal
v'-;s_-h;l].-l] ]:\' i'lTlf‘ m|>:|]lt|1<] oy (J]'IIF']' 1H§4lil'r| lllsl[»?'l tll]?« HINS

0 T Bank” means

cA A banking institation ovganized nnder the laws of the United
States:

30w memiber ik of the {ederal reserve system:

(L :nm_\'ul:hv.'r hanking institution. whether ineorpu mated ar not, (]ning
Bisiness under the Lows of a state or of the United States. a substantial
prortion of the husiness Jawhiel consists of receiving deposits ar exercis-
iy fi!'l)t'int? JrOers - similar to those e rmitte ] ter beexcerciaed I'I\']['lHIIH'lI
Banikes imder thecotherity of the comptroller o the cionrency prvsnant to

wtion ool Pablic Lias 87-722 012 VS0 section 92w, and which is
supravised and evaminesd by acstate or fecdiral ageney having supervision

Amendments adopted by the Special Committee on Judiciary, 2003 Infc
Drafted January 16, 2004

[NCCUSL means National Conference of Commissioners on Uniform
Laws]
[If a page is not included, there are no amendments on that page]

House Judiciary Committee

17-1264, 17-1264a, 17-1265, 17-1265a,

[NOTE: 2002 references amended to 2003 on the following: page 71, line
29; page 72, line 18; page 74, line 6; page 75, line 12; page 85, line 31]
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et ks e swhichis nat aperated for the porpose af evading ts act:
i”l‘]

(i meceier, conservator, or other leuidiating agent of anv insti-
tntiem ar by meluaded i subparigraph cA TR or 0G0

che o Braker—deader” means o persans engaged in tHe bosiness of of-
fecting transactions ine secnvitivs bor the acconnt ol nthers or tor the per-
soncs eavt veconmb. The tern docs nat inelndi

AT AN et

B o ssner.

e bl Siings mstitntiongil

d s activitios as a leoker-dealer are limited o those specilisd T
antbsectioms oot throngh it and i threnel ek Beacb i s

I it b nsolicited ransactions:

Wad 3B ave] 3anis5C of the
sectribes eve lmn cp et ol T893 015 US.C0 geetions T8ctan 4 and 500 or

TR T Mm}\. thet satislios the comeitions deseribed i sulseetion
Siandin Fooed the sconritios :“‘{L_‘]iil]t}_r‘(_‘ act ol 1934 015 USO0 sectiom
TR g

o nternational hanking institntion: oy

e aperson e luded by mde adopted arorder issec nneder this act,

(G ”E]vlwasirca:}' institution” means:

A A Tk

Broaw winges institntion, tmst company. cre alit union. ar sinilar in-
stitntient that is AP amized or chiartored under the Taws ol a state or of the
Fhite ol States, anitheiized to Foceive depesits, ane .~:|51‘n-—n‘|um| arndl can-
el by ann otticial o ageney of o state or the Ulniten] States it its «}c'lmhih%
o s weenmts e instred o e maxinom woonnt anthorized by
atatiter b the Locloral llﬁ‘]"t‘-“ NEsrAce: Lrll']N'll‘e:tin}L the vational credit
nden shans insirance ld.or asnceessor anthomized by federal fws. The
torm deocs not lllc_‘lllﬂ]r':

G AT IS TTCC O] ) other prganization primarily engag | in
the Bnsiness ol insnranes

Y s lﬂ;m Bl o

it an bdustrial lean company.

(60 Federal covered investment adviser™ means a person rewisterid
nnder the investinent acdvisers act af 14940,
i T Pederal covered seourity” means a secunty that is, or npon com-
pletion of i transaction will be, o covervd seonrity ey section 15010 of
e scouritios act ol T3 015 €

S0 section TTH b or mles or vognlutions

adopted l_»lndmnt tor tliat e
0 Filing means the receipt nnder this act of w recard by the ud-

[RYIRIE

ministedor o ol signee of the administrator
P Frand T dece iU and Cdetrnnd are not limited to commen L

il Lt

, Or trust company
[requested by the Kansas Bankers Association, supported by the Office of the
Securities Commissioner]
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CR s private: bisiess desc lapnent corpimy as delined e section
220 220 b e Divestinent wlvisers aol of T9A40 015 LS O section StHi-
2ok 220 with total dssets inemeoss sl SHOO0O G0

o hederal coveread investioent asheisen antinge Lo its cavn acnont,

DN it Jdinstitational laneer™ as defined inomle TG00
ol thae o be A pon D D wleqited v [or the secnritios act of F933
1T COURL 230 LA

PNT O Tiagor ULsinstitational investor” as delined inorale 15a-
Bl iy s dopted vmeder the secnrities exchange act of 1934017 CIF R
RETIR FHWEE @i}

COn ST Oy poersanspecthied el uclupl.a.--.i or oreder msuod under
tlis act

CEIE TInsuranes company” means a compriny srgmi ol s an insnor-
QGG COIPIny whinee pritny Business is writing insurance or reinsuring
pisks mnederaitten ]v}' TSI tmnlmni;‘—s anel which s :ill|oiv'f.,‘f. tor s1-
prervision b the insiance conmissioner or o similar official or ageney of
iosbalds

cEve hased” means insnved as b pavtoent o all principal aned all
nikerest

cl CTotenmtionad hanking institntion” v an interoational Tinan-
v institetion ol sehach e Undteed States s o memher and slioses sien-
ritics are exompt brome registration nneder thee secnritios act of 1455,

150 Thwestnent aelviser” neans w [EREEH that, fin cotnpensation.
N VH LA i e bisineess ol ‘.,U]‘a]:-il!lﬁ athers either divecthe ar the H]"—_'('l
lnluln;uijum caritings, as Lo the saboe ol seonntios ar the o |\"i:¢;{||ilit§‘ni
nevesting i porvelising. or selling secnvities or tlat. for comprensation
aned s part of aregnlar hisiness, issues or promihzates wabvses or
reperts conerering secombies. The terns inchides o finaneial planner or
nther Jrrson that, s an illlt'j_{?‘;l] cotmponent of other I'il|<tr1\_.'i;3|lj.‘ reatind
STV l:-]i\\.ill('-H investinent acdsiee Lo odbiors for o soensation as parl
of a bosiness or that holds itsell ont as prosiding imvestioent a [vice to
others lor compensation. The term does not include

CAT A imvestiment achdser representative

B fasvers accomntint. engineer. or teacher whose performance of
nvestinent wilvice i solely incidental to the practice of the Persen’s
lal'czlk.‘s,\'11111.

O breker-dealer or s agents whese performance ol investment
aclvicr s solely incidental to the conduet of business as o0 broker-dealor
anted that does i:nl TeCe v f-.ln:r;-i;ll cotnpotsitiong Tor the imvestiment advice:

8 B R [\H"&Ji,‘«luﬂ vd a bena Jide nuessspaper. news magazine. or businesy
ar fmancial publications of general and vegular cirenlation:

(F o bederal cenvered vestiment adviser:

g !‘illll'i[f’ﬂ]ﬁll\jl!:b istitntion

(i

any other person, other than an individual, of institutional character with total
assets in excess of $10,000,000 not organized for the specific purpose of
evading this act; or

(P)
[Compromise amendment between the Oftice of the Securities Commissioner,
the Securities Industry Association and NCCUSL]

2

, Or trust company
[requested by the Kansas Bankers Association, supported by the Office of the

Securities Commissioner]
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e any ather presen that is exclide d D the investiment advisers act
ol T80 From thoe delinition of investinet alviser:

REE ;|1|"\ r_l[ln'] I.n-]‘};n il f"_‘:('_l}lll:’ s] ||\ 11||v:_‘ ;l:lln]lh‘il ol u]”s]l i l'r"\.\‘ll“!.l Illll.lf'l
this et

chE Thvestment adviser vepresentative” means an mdivichid cme-
Nf.l'\‘t 1 !\_\, or associabed with e investiient adviser ar Jederal conerd
e stment wdviser and whe males any reconmendatioms or othonvise
vives investinent aclvice ;_{;1g-||1|'|ir_r; :\'l'\,'l_il'il‘ili'ﬁ_ manages seconnts or port-
folios of clients. determines which recommmendation or advice recarding
seenrities shonbd he given. provides investiment advice or holds Tiersellor
Dinself omt s o widing investment advice, receives compensation b so-
licit, aller, or negotiate bor the safe ol or for selling investment aclvive. or
RUPETViSeS 1 m]dn\ s who pertforn any of the foregaing. The term does
nat include an adividoal whieo:

PAL Perdorms emly clevical or ininisterial acts:

B b agent whose performance of imvestment advice is solely in-
cidental Lo e indivichial seting ws an acent and whe does not receive
spen il o pinpensation for investnnent a v i1y services:

LI TN RN Jived b or associated with a bederal cove rodd investment

acbviser mmless the individual has @ “place of husiness™ i this stagaud - ag that term is defined by rule adopted under section 203A of the investment

IR}

G AR Timvestiment adviser reprosentative” as that termis defined by
il r]nlrlf WJomeder section 20374 of the investment advisers et of 1940
1A VSO0 seetion SOh-3a0; or

TR FTE S 'r-lll'u'n'l:-«'l.| ]f‘-‘l'h'll!l“ as that term is cefined in Section
220005200 of thee fnvestment Advisers Act of 1940 015 VLSO Section
Sib-Zian 250 or

i erelneded B vide adopted ar order issued nnder this act.

VT Tlasner means a person that issues or proposes toissne aose-
ety sibject o the follosdng:

CA T T dssier of wovnting trmst certificate, collateral trust certificate,
cortificate ol deposit Tor a seenrity, or share in an investinent company
withont 2 bownd ol dircetors or individials performing similar frctions
is thee persow performing the acls and assuming the duties of depasitor
(T EINAEET PUurstant tonthe tenst on other agreement or instrunent nodler
which the secnrity is issiald,

(B3 The issuor of an g rpsnent st cortificate or sitnilar security
serving the same plnpu se1s e person by which the property is or will
Jye> n'u'll ar to which the praperty or e‘r[n:lnm*n( is o1 will be leasedd cr
conelitional v sold or that is otherwise contractually vesponsible for assur-
g pavient of the ertificate

VO The dssner of a leactional noedividod interest it oil. gas, orother
ol losse o i paviments ont of prodietion nmder alease. rivht. o

advisers act of 1940 (15 U.S.C. section §0b-3a),

[Compromise amendment between the Office of the Securities Commissioner,

the Securities Industry Association and NCCUSL]
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Jresition ol useenniby or mterest i a secnrity forvadneand ol toosel]
e hules cvery attempt or oller 11|f||§-]"-();-‘n" ol o solicittion of an ofler to
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CA A sty
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P TReenrity” meams aonotes stock: treasiey stocks secnrity futare:
Pl elobieatnee: evidence ol indebtodness. r.,-:‘;'rll'[‘lt.a:lh" of interest or Jrar-
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mlivicded interest inoil gs or other mineral rights: it call, stralellie,
option. or lnlml---fl' UL S lm%‘ certificate of de I""‘" AR RN P le
ol securities, ine |TIIIIII“ arninterest therein or basedd on e value theren
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of oty cather i i s or periodically for lile or other specificd [Specifically recommended by the Special Committee on Judicairy]
||.- IIHI
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cnrity act of 14974
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thal ey eulnomete meastop oveder is not ke by the ofteror to be
pencing:

(150 tramsaction ivohving the distribution of the seenrities of an

ssner to the scenrity holders of anther person i connection with a . . . . .
' an offer or sale of a security through a broker-dealer registered under this act to

a person not a resident of this state and not present in this state if the offer or
sale does not constitute a violation of the laws of the state or foreign
jurisdiction in which the offeree or purchaser is present and is not part of an
unlawful plan or scheme to evade this act;

sion or stnilor eniplayees” benetit plan. inchuding any secnrities. plan (21)

interests, aned warintees issned mder a compensatory benelit plan or [Compromise amendment between the Office of the Securities Commissioner,

connpensation ventract, comtained i a record, cstuthlishid by the issuer. the Securities Industry Association and NCCUSL]
s parents, its najoaitv-owned subsicliznicos. ar the majority-onmed sub-

nrger, cansolidation, vechange of seenrities, sale of assets, or other re-
srwanization: towhich the issuer. orits parent or snbsidiary and the other
[rersOn. ur its parent or sithsidiary. are peartiens:

P10 arescission olfer, sale, or purchase mder section 38, ancl amened

pents therete:

20 BT Sk prrcliase, savings, option, profit- sharing, pen-

T-L
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sicharies of the issners parent Lor the porticipation of their canploveas
ineluding olfors or sales of snch seenritios to;

VAT Directors: general partners: tristees. iE the issuer s bnsiness
frost ollicers comanlbants: and wlvisors:

B Lonil meanbers swho acquire sich secirities Tron those persans
theromel ilts o domestic relations orders,

P o .-]||l\]u1,‘w s ddivectors, general it frustees, ollicers,
UL ITI\’ l|[|_‘1 ;(||"] HY ]\l‘\(!lﬁ ll tli!)"\l |]l’1]\“[!] llk W ’Illl'l”\‘ |E "\ !ll l‘l')’
viding services 1o the issner when the securitios were offered. and

A insnrance agents whoare exclnsive insianee agents of the issner,

or e issnen’s snbsidinries or paronts. or sho denve mens than 3000 of

their annual income brom those organizations:

By transaction ivolving:

i A stock dividend or cqnivalent equity distribmtion. whether the
conporativn or other bnsiness arganization (h\m!m[mg the dividend or
coprivalent eaquity distribmtion is the issner or not. f nothing of value is
aiven by stockholdors or other squity holders for rT..- rhwl--m] GF Ca V-
alent w||||h cistribmtion: other than the sirrender of a vght to a cash o
eyt dividend i encl stockholder or athor ety hioslder Ny e Jod tes
tubee the divickend o egnivalent equity distribntion i cash, property,
st fo

B act inchdent to jl:z]i«;iu“_\ A al reorganization in which o
woctity is dsseed i el L o v or more i:ll{?«l:lll(.lill;_: SOCHITEE s,
claims, or property anterestss or parthvon snel exchingne anel parth for
-:‘.‘H]i. i

P the sehctation of teudiers o secnritios T ann olTeror i tendhe
]

atfer i connpliomes switl vale 162 sudopted ander the secmitios act ol

T3S 1T Ol R 28000620 gy

£ erI"HIHHIII robransaetion in o outst IHI]III”HW rity b or t]nmlt'h

Broker-clvaler reaistered or o el fronn registration mmider this act. il

1!1- isster is a reporting ssuer ina boreign jurisdiction designated by this
paragraph or by rnle adopted or ander ssued under this act: Las Tieen
subiject to continmons re porting requireanents in the (oregmn |mwl|< tien
for not Tess than 180 duvs before the transaction: and the security is listen |
on the foreigm jurisdiction’s securitiox exchange that has heen ile siimatid
l this paragraph or by rule adopted o u:dll issrtccd under this act. oris
asecnmity of the same issner that is of sendor or substantially equal rank
to the listedd secnrity ot is a warrant or right to l\lua.]n e or shseribe to

wy od the Toregoing. For parposes of (his paragraph. Canada, togother
W Hll its provinees and territovies, is o designatod toreign jurisliction aml

the Torontn stock exchimge, ine, s a desipnatod securities exchage,
After an wlministiative hearinge wn‘nlrhuru;.- with the Kansas adhminis-
trative procedine act. the administrator, by rule adupted or order issed

(22)

(23)
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nneder this acts na vevoke the desigriation of a secnyitios sxchange wder
this paragraph il e adminstrator nds that revocation s necessan or
:1]il:]'l|l>|i:_l!‘<‘ in the 1:.||H1\-_ terest and for the innfrt,iinn ol investors,

News Secs 500 A e adopted or onder issned mader this aet may vx-
et asecnrity, transaction. or offersaormle inder this act may cxempt o
lass ol securitios. transactions, or ofTers from any or all of the ro eqiTe-
ents o sections T throngh T and section 33, and amendments thereto,
aned an orvder nider this act mav waive, in whole ar i part, any ar all of
the conditioms for an coemption or aller ander sections 6 and 70 and
artiendnents thereto

News See, oy Excep with vespect tooa lederal covored security or a

trinsiction 1mni\m-_:; foderal covered secnrity, an order under s wcl
iy ey, suspend application of, condition, litnit. or resoke an exe -
tiom created nocder section @ C3CT (T or (81 or sectien 7, ‘mc.i amerl-
ments therctos or an exemption or waiver ereate al wmder section S, anel
amwere hents thereto, with re sprct bo s spec ilic sec smh transaction, or
aflier An onder muder ds section v e issied only pursiint to the
procedimes i soction Tl or section 43 zmd ame midments Hiereto, aned
oy Jare sobivie Iﬁr

New Sec, 1L The administrator may by miles wnd anlations set o
Foe ot tev omceed] $2.5001 {or an d]"[ﬁhl‘tl”llll ar 1li|1'1|‘1:; ke i conmection
witly any exewption rom seenvitios registiation.

New Seon T s imbwwdnl for a person to adler or sell aseen ity in
this state nnless:

L The secnrity s federal coverond secnrity WM
FTVRCYUIN I JHRERUS ISPVUUOUIVS FOUURPEN SIS IVEPUN JOUPTOUL THUNUGPUI PN FRUFPYE UEFEC LI NTCCIOUE PRt 1 100

-—mr?—!'-i-rr—h-r—hﬁrf-l-rn—wﬂmrmr}

(20 Al s nrity. transaction. ar ofler s w‘;v-milh‘(] fronn yegistration
e sections G toonale 50w ainendments thereto: or

30 the secnrity oveaisterod onnder tHits act,

Noaw Sees 120 G dquired filing of records With respect to a tederal
Coseren] seenrity, as delined i osection 1SIH20 of the secorities act of
1903 015 ULS.CLosection T7rbic2i that is not otherwise exempt nnder
sectioms 6 Haongh S onl aomendments thereto, a rule aduptind or onder
issned nnder this act way reguire the Giling of any orall of the following
veocorels:

(11 Botere the initial ofter of a federal covered security in this state,
all vecores that are [t ol a federal registration statement filenl with the
secnritios and exchange conmission nnder the securities act of T933 anl
woenmsent Lo service ol process complving with section 3k aned wnend-
ments therveto, signed by the isswer and the payment of wtee not te exeeod
52500,

e after the indtial offer of the federal covered s eI N this stute:

(b) Knowledge of order required. A person does not violate section 11, 13
through 16, 33, or 39, and amendments thereto, by an offer to sell, offer to
purchase, sale, or purchase effected after the entry of an order issued under this
section if the person did not know, and in the exercise of reasonable care could
not have known, of the order.

[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]
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cortls nrler this section mnst contain or b m.'l.'tmllullli-'li b thies toalloseings
ancl ened-

records i addition to the imtormativn specified in section 13
ments theretosard o consent to serviee of process complyving with section

St i arnendiments theveto

i1 Acopy ol the fatest Form of prospectig Fileeol imder the securitios
act ol 1883,

20w copy ol the artiches of moesrporation and Iylaes or their snb-
stunbiad o SIhE Alents corre ntl‘ in elfect: a vopY o oy arreenent with or
attomg nnderaTiters: o copn of iy inlemtore or nther instroment anv-
crning the fssonee of the security to e reeisteredand aspecimen copsy

o eleseription of the seenyity
d3 copies o anv other infortmation or any other re carils filed by the
al

pssner neler thes seenritios act of 14893%

s dertaking to forwvard cach amendment to the federal pro-
speetis, other than an amendhinent that delavs the effective date of the
registration statement. prempthy after i s filod with e socmrtios and

cchange cotnmission,
bl ‘

onelitions for offocticeness of registration stalennd . A vegistri-
ien stateent wder this soctiom bevotaes eflective .~=im1llf:|ne.-nl|nly with
ar subseepent to the lederal registration stateament swhen all the following
comeditions are satistied:

Ch A stoperder nrelor subsection G0 or sectiom T and amendments
therveta, ar dsaed by the secnritios wnd exchiangs commission is not in
clfect, o proceeding s not peneding against the issner nnder section
P aned wnendents thoreto, and the admindstrator Las not given sritten
wotice of Jelicieneies that are naresolved aned tlat swonh] comstitnge
oranmeds fora stop order e seetion 16, anel aniendiments thereto, and

20 Al vegistration statement has beow on fle for at least 200 days or
wshorter o Ticn] luu\nl al Twemle .]I,f'lllli ol or arder issued nnder this act,

ld o Notive of federal vegistration statement cffectiveness. The regis-
tramt shall preompsthe notify the administrator e record al the date when

the foderal registration statemnent bevomues ellective and the content of

iy price anendment el shall prompthy like a cord containing the price
et ment. 1E the notice is nat el received, the administrator may
issne a stop ovder, without prior notice or hearing. retroae tively denving
cleetiveness to the registration statement or suspending its e Alectivieness
antil complianee with this section. The achninistrator shall promptly notity
thes vesistrant ol an order by e EI‘L)]mnmn electyomie means and promgpsth

confitn this notice by vecord. I the vegistrant sulsecuently complies

with the notice 1'!4\-Ir.m'-.-mn:‘nts al tlns section, the stop onler is vioiil as of

the date of its isstamoe
o) Effectiveness of vegistration statement. $the Gederal registration
stute-rent Bocomnnes eflective belore cach of the conditions i this section

that is required by rule adopted or order issued under this act

requested by the administrator

[Compromise amendment between the Office of the Securities Commissioner,

the Securities Industry Association and NCCUSL]

7-9



[ 3]

—

| &
i
=

(K]

l}[lllb‘l '_
24

bein, offored or distributed inca nemexempted bransaction b or tor the
acconnl ol e msner or othe [rersan an whwoe Bl the ot T 15
hedne e on by ane mdersriter or bokeralealor that is still oflering
part ol an nsald allotent ar sobseviption taken as o participant i the
distribmtion, For the s es ol nemissner tramsaction. all !lll‘:\'i‘llliii!ll‘;:
soenritios of the same cluss identifiod in the wristration statement as a
SecUriy 1 :._g|a:l|-r-‘-r| mnder s act are comsidered 1o be ir":é_’j.\‘fl*}'“li while
the reestration statoment s elbective. I any seonritieos of the samne class
arc ontsbaneline. registration staternent oy ot beowithdvasen nntil vane
vear alter its elTective dates A vesistration state ment may he withdren
nul_\ wtl U appren al of the acdministrator. ‘

i Peviodic peports. While aoregdstration statement is elfoctive. o mle
aloptedd ar eader issmed under | - e require the person that Tilesl
the registration: staterment to file reports. nat mare often than quarterly.
to kevp e mbornatiom o other record in the registration: statenent
veasoniable cnrrent aned o disclose the progress of the ottering

(0 Postoffoctioe amendinents. A resistration stalenent shall be
RN AT

el alfter it e feetive date i there are material clianges in infor-
mation ot docoments e the registration statement or i there s an -
crease i e aggresate anonmt ol seenzitios oblered or sald in this stage
The poste ective anenedmend boeconnes el -ctive swhen the administrator
lem'ic]w\- writlen notice thad the an mdment T been ;u'k‘t'[':lwl|. Ha pros-
b T tive uu-‘-urlmwnl is mache o inerease the tmber of secnribios spec-
llh‘li ber |u RIS E \| 17 .t||||. f||v' lu [N ﬁ'illg ”u' ;1IIII.']‘liIl|Ie'!Ii .\'El:l.” ]'lil_‘\' a
revistration b | Hpe thir inerease i sneh E}t'icv calenlatend in ac-

. 1 : .iw

comebce svith the vate sl fee :;lnw-d‘i-'&] in sihsection thi

ancniment relates back ter tloe el el thie olfring e e aellitienal

FFPUPRRTVERECNTCTIRCL £ DRTIN | IYVUPS (1Y DEMPUY B 3 PSR PRS

A . .I..-;‘-.-r. 1, E
Heerrp b ettt = ey 1 a

prosled Phective wnendient Tor reistration of acs Tlilulml e (llllfll‘:nllh‘flm'\—
tent of addition. tF fiees s not filed fna timely mamer, there shall be ne
e df\ assessed 1 Uie amendiment is filed and the additional registration
lee s pabd within one year alter the date the addition: il securities are sold
it lim state,
order deny my eftectiveness to, or I e nulm;, 0OF I \nfxmt‘ the eflective-
ness of L rogistration statement it the administrator finds that the order
is in the peblic mterest ad that:

(e Tl registration statenwent as of its effective date or hefore the

w Seeo 160 ta) Stop ordlers. The administrator Ay fssene o stop

elfoctive date in the case ol an order <|f-'ll\'il|}_[ cffectiveness, an sunend-
nent ander section 15 G5 and amendments thereto, as of its effective

e, vra e port mvder section I3 i annd amendimernts thereto, is incom-
Plete i matore dvespect or contains a stateiment that. in the light of the

[Technical amendment, requested by the Office of the Sceurities

Commissioner]

i [P



L3t —

111
I
12
13
14
|5
| &

-+

T 2040
.1|.‘

stap arelier !:I'rn,'w-l|in(_1 acainst an elfoctive registiation statenment on the
Basis oof comedoet cn e transaction ke to the adinistrator schen thi
registration stadement became vclitective nnless the ln‘ﬂt','-'-wl‘i'llj-_( is insti-
frtenavithin 30 s alter the registration statenient hecane oflective
i Sunmnary process. The administrator may snmmarily revake
dlenv postpone ar suspend e effectiveness of o registration statenent
pencing Hoal detenomatiom of an administrative procecding, Upon the
psaranee of the order, the administrator shadb prompthe nedify cachperson
spevitiod inesihsection tod that the order has been issned. the reasons for
the rovacation, dental, Prstpenementt, or suspension, ane] tliat within 15
tlays adber the receipt of aoreguest inoa record from the person the matter
will e seliednled Tora hearing, 1 a hearing is not requested aud none s

racderced b the aclrindstrator, svithin 30 davs alter the date of service of

thee nrder. the onler becomes linal. B a hearing is re prested o ordered.
the adudnistrator. alter natice: of and opportmity for hearing for eacl
[rrson s rjuct to e arder, may Iu:u]]l\ or vacate the order ar extened
the vrder until final determination.

i Procedvral reguirements for stop order (11 A stop ovder may not
be ssned wnder this seotion sithont:

CAT Appropiate notice to the applicant or registrant, the issuer. and
the TS o whewes baladl the socurities aro b beor bave heen ollered:

B opportunity for hearing: wnd

VO finedings ol fact and conclisions of Law in aorecord,

1 \II}, [rrereen w]lh'_l: ncder this sectiom shall be done in aecordiae
with the Kansas administrative procedinre uct.

v Medification: or vacatien of stop order. The adhningstrator may
nelite o vacate astop order issoed mder this section if the administrator
Fineds that the comeditions that cansed it issuanee ave clanged o that it
necessary or appropriate i the poblic interest or for the protection of
Hiveslirs,

New Sec 170 The whninistrator may wadve or wodifyv. in whole arin
part. any or all of the re s iTeteents of sections 120 13 and THDL and
atne lnhus nts thereto, ar the re til]l)r ment ol any intormations or record in

(i)

Faned omendime ks Thc o,

d neistvation stdement or in a prrinzlir oo filen] prurstant to seetion
]

Noew Sec 150t Registration requirement. Itis nalawdul for a person
fo trinsact bosiness in this state as a broker-dealer nnless the person is
registered pmeder this act as a brakordoaler or is exempt from registration
ag a brokev=dealeor nder subisection (i or (b

i Evemptions frem vegistration. The following persens are vxempt
[ronn the rewistration repuirement of subsection (alk:

che A Broker-dealer without a place af Disiness in this state il its ondy
transstections edected i this state are svitle

[Technical amendment, requested by the Office of the Securities
Commissioner]
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revistir as abroker-dealer, i{fﬁ"l]l‘ ecestinent alviser, or investient acd-
viser representatnoe by Tl an application aned wocomisenl toservice of
prrocess cotnl g rm!h sectione S and amenddoents thencto and paving

e o s ||1a i section 27 el amendments Heroto, aned AV TR
abiles fevs charged bt w:]i'\-ll_:ln‘-v of the whininistraten for |recessing the
filing, Thee apsplication wnst contaia:

che The intormation or vecond vequired for the filing of a noiternn
;l]!lS]i\.'lli'lir aml

2 upen regquest by the achininistrator. any ather fnaneial or other
lemrmation or recend 8 ||.1| the whninistrator detennines is i) l‘!lll)ll e

e nendment 1 the informution or record contained inan appli-
cation: hled wndey subsection (ad s or hocnmes inacenrate or incomplete
in o naterial rersprect. the rewistrant shadl }_unru]\tly‘ file w correcting
arnenn hnent

ved Effeetiveness of vegistration. I an order is not inellect and a
procecding i nat peading onder section 290wl amendments thereto,
regtstrabion Beconnes cifective at e an the 35th dd\ alter lelnlﬁie Aol
appdication is il unless the registration s e muh A il acdipted o

or the administrator has given written notice of deficiencies that are unresolved

orler issned noder this aet may set an carlier ofls wtive date or miay def
the effective date nitil noon on the 43t dav alter the Tiling of any :,hn--nr.]-
tienl l.lllul.\l('imf_{ the: ;Ll)ltli!.'.‘!lil n.

clb o Revisteaiion reneweal. A registration is eflective nntil midnieht on

Divceanbor 31 ol thoe vear for which the applivation for registration is [l

Uiiless am ovder s in eftect nnader scetion 29, and amonn hnents thoreto,

Ay =;_(|nh‘.‘uf1|1\| niay Lo antonaticalls ronewed vach Vil by Ailing such re-
corls as ane ll!lh al I le .ulu]m <o order wssued mler this act, ll\.
el the b s <ifie f! i sectiom 27 and wmendments theroto, h'-.
preving costs charged Iy the desicnee ol the whministraten tor processing
the il

fon o Additieonal conditions or waicers A le mlulalml o erder issuedd
pncder this act ey inpose othier conditions not ineemsistont with the
nattional secnTities markets improvement act of 1996 An onler issined
noder this act may waive, in whole or in paurt. specilic reqguirements in
conmection sith resistration as are in the ]‘lll]“]il,‘ interest aned for the -
tectng ol vestors,

Now Sec, 240 G Seeeesston, A broker-deader or imvestment adviser
may sneceel o the enrrent registration of another broker-dealer or in-
vestinent alviser or anotice filing of o federal covered investiment adviser,
aned o tedvrad covered investinent alviser mav speceed to the current
registration o an investinent arlviser or notice fifir]g of another federal
coverod investment advisir, Iy filing s a snecessor an ;ql}'[alicutinzl for
registration pursnant to section 15 oo 260, aril arenewents therota, or a
notice pursnant o section 220 amendwents thereto, tor the anespired

and that would constitute grounds for denial under section 29, and amendments
thereto
[Requested by the Office of the Securities Commissioner|

Tan
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s f‘r'»'r.‘;ﬂ.l’é.lu.'.' ti conditions revrrsdvends, Arcorder issoed nnder His

by revakessnspenk condinons or it the veistration of o gistrant
i the achimimistvadon Tineds that the ovder is i the ]')!11'?!1':: interest and thid
there tcceronmed Tor discipline nmder sabsection cdiagainst e registrant
v b the reaistrant s o broker=dealer or investient advisers aanmst any
paortvers afficer. or divector. any person: having asimilar stabes or [\--ll-
fonming similar B tions, or e peeson divecthe or mediveetly controlling
thes brokeer=deaer or investiment aelviser, Blowever. the adinindstrator:

e M ot fnstitute o revacation: or suspension procecding nder
this subsection based o an order ssoed ls_\‘ anotlr state el is Tepart «
to the administraten or l|a*:~i;ﬁlli.'l' Fater thian one vear alter the date of the
arder anowliicl it is based: and

20 mder suhseetion GRE A T and B may not issne anorder on the
Basis ol wn ovder snder the state secritios act of another state nnless the
ather order was based cn comduet for swhiel subsection cdb svould an-
thewize the setion lad the condnet ocenrred i this state,

Wi Disciplinery penalins — vegistrants. I the administrator fineds
tliat the erder is in the public interest and that there is woround for
disetphine vieder subseetion ol thvagly (60 081 o8 C 20 o (1)
against a registrant or A0 e vegistrant is a broker=dealer or investinent
awlviser, against any partner. officer. or divectorany puerson faving sioilar
Tinctions. or any person divectly or indirectly controlling the broker-
el or investment adviser. e the admduistrator may enter wn arder
ainst the registrant containdng ane or more of the following sanetions
ot rernedjes

cl A comsnre:

O

e har or \;||:4lsa-|1,wir.-|| Fromn cssociadion with a hroker=dlealer or in-

vestient adviser rogistored i this state: $25,000
V3 il penalty up !HEHMWWMM' Lkt L [y cach viekatic g
Chr o onder reduiving the vedistrant to pay restitntion for any loss or~, If any person is found to have violated any provision of this act, and such

isgorge any prodits avising from aviolation inchiding, in the ahnivistra- - violation is committed against elder or disabled persons, as defined in K.S.A.

fon s diseretion, e assessment ol interest fret-trrmseemd 55— peraim - ool ;. 5 ;
1.‘1 ':l :IIM ]'1 't'”' it r]; o I“:Tl ntabinteres 4 50-676, and amendments thereto, in addition to any civil penalty otherwise
O L cratee o [EESR S IREEERN (BI)'Y : . = I
& winonderolamine ”];'_kz.p e irtront with e actaal cost of an v provided by law, the administrator may impose an additional penalty not to
timadion ar 1.1-.\1.,.1-.-r-mg: o ‘ exceed $15,000 for each such violation. The total penalty against a person shall

(81 an order requiring the registrant to coase and desist frem anv \  not exceed $1,000,000
action that constitutes a gromul for discipline. or to take vther actiom
v gt bl wlth the e at the rate provided for interest on judgments by K.S.A. 16-204, and
soctions tal throneh icn i the person amendmen‘;s thereto 1 ) - o

1 T filed an application for registration i this state imder this act [Compromise amendment between the Office of the Securities Commissioner,

o the prdecessor act within the previons 16 vears, which, as of the  the Securities Industry Association and NCCUSL]
ellective date of reggstration or as of any date aftir filing in the case of

wli o Cororneds for diseipline. A persen may be disciplined wnder snh-

113
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i subsection dhicaorale adopted or order issied e ler this act may re-
v the filing o prospectos, panphiot. cirenlar. form letter. anlver-
isement, sales literatore, or other advertising record relating toascenrity
o testuent alvice. addressed or intended for distrilition to prospec-
tive investors, inehuling elients er prospective elients of a person regis-
terial or ]'M!H]]'Ml o e ressistovadd s o investment aclviser under this act.

b Eveluded conupnaications: This section daes ot appl by to sales
are] aelvertising literanre r;]_u-r."illir i suhsection iad which relates to
leaderal covered SCCHTif. o oddorad convered investment adviser. or a so-
|Hlil_‘.-' ur transaction i"?-.'E'I!IE?[l‘II by section B, 7 or S, and wnendments
thereto, except as requived fora natice filing meler section B, 7, or S, mwd
atvenicl e ks thevoto,

New Seco 340t 1t is unfawbal for a person to make or canse to hes
ntacle . drea record it is usee i an action or proc eding or filed vnder
this act. o statenent that, at the time and in the light of the cirenmstances
v ler wlhiel it s e, is False or mi:\ls.wliug in o material e spect. o in
conmection with the stulement, to cunt to state aomaterial fuot necessan
forrike the statement mace. in the light of the cirenmmstanees ider
which it was made, ot fulse o misleading,

dhe Tt s nndawc b for ADY PeTENT t()A_llnlk e, CORTCr, FI mil_ntidh' ar

widslead wny person i connection swith tinancial statenienits o1 T

tn e nsed in the offer, salis or purchase of seeurities for taes prnrpese of

rendering such fiancial statenents or appraisals waterialh misleading,
veo B s imbes tul Tor any [rersen Lo

cle Al destrans stieed ks nitilates coneeal. cover npor s any
recemd weithy the imtent to nn]u-\'l.g bt or il i estigation
!'.'n Hoeachmiistrator or the ahministrator’s designee.

20 alters destroy . shedmmtilate o comeeal aree wred with te intent
to inpair the object's intearite or avalability for use in a proce u:];n“ [
T the whministratey or a procesding Imm”ht by the administrator:

U3 take actiom hanmdol to a person with the intent to et llmfv it-
cluding, but ot limited o, interferenee with Tawtul cmplovment of such
prervson for providing troathiul inlormation elating to o violation of this
act

New See 350 The diling of an application for registration. a regisira-
ton statement, o notiee Aling wder this act, the registration of a poerson.
the notice Tiling by aperson. or the registration of a security mneler this
act does not constitte a linding by the administrator that a recard fike d
nler this act is troe, complete, anil unt misleading The Tiling or vegis-
tration or the availability of an exemption, exeeption. preemption, ar ex
elision For a seonrity or a transaction deocs not mean that the ‘schn]m'\lhlfur
has | haase wl e the merits or e alifications of L or recomne ucled] or {_{l\l 11
.|H\]H\.;| b, a personn seenrity. or tansaction, s nnasatul toomalo, or

' “Nintentionally

[Conforming amendment with ‘03 SB 110, requested by the Office of the

Securities Commissioner. FY1 Sec. 34 (b) is K.S.A. 2003 Supp. 17-1264a; Sec.

34 (c) is K.S.A. 2003 Supp. 17-1265a, both sections being repealed upon the

effective date of this act ]

-\
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canse b he e, oo porelaser. enstomer, liont. or prospective cns-
tonnr or client a vepris taticar ieonsistent with this sectiom

Ny Sovs 36,0 A broker=dealor. agent, mvestnnd acbviser, tederal
concered investiment adviser. or investinent acdviser l"i'l.‘F'“'\'l"lIfii!‘l’\l" is nnd

S = oty —

labde tevianather hoker=dvadeor, agents investinent aclvisor federal covored
S nnestimend adviser. or investient achdser i prresentative for elanation
i 1 I:n,m;g v staternent that is contained i record rl-nltln'm h_\' the ael-

S aministrator, or designee ol the adimindstrator, the seenvitios and exchange

B conmnission. or sosel-reanlatory erganization. nnless the porson kv, er
L should T knosen ad thie time that the state ment was o, that it was
FE false i miaterial respect or the person acted i reekloss disregard of the
12 staterment’s tath or falsity,

3 Moww Seco 370 tad Oedmina }'ﬂr*pmf.fh'\' (1) Fxeept as po wided in sub-
L4 sections (adi20 throngh ()4 o conviction for an inteutional violation of
15 this act, or a mile uclnlm ol or order tssoed nnder this act, exeept section
16 33 aned amendments theretas or the notice Bling requirenients of section
17 12 er 220 and amenchents thereto, s awsoverite level Tonomperson felons
5 An individnal convicted of vialating w rle or ovdlor nider this act niay be
F fined. but may not e soprisaned i theindividual did not T s I
20 n‘f.]";[;l‘ of the e ar vrder,

18| P20 A camviction Tor an intentional violation o section 30 or 31 and
22 sanenhments thereto, s
23 PAY U severiny I"‘"“IE\i[“"“l""\—“"“ Telonny it the violattonn resulted 4

A Joss ol E—l—“{--*“#i‘-}zpr LT ‘ $ 100,000
a5 5 {“' RN H%——LAMW#M—MAWLHWM*

SRR ST FROSTSSNPI NTY N PUPURTONC - W SN 1T NUTY 200 PRVEICN S CYUR TN~ AR N WM/ ATA

memrbmed o soverity fovel S0nanperson telony i the vielation resnlte o ina
250 Joss of at least #2500 b fess than S 100000 or (©)
24 Er']“}':jﬁu soverty Joved Ej‘gl]nnin-t'w o Lelony il the violation yesulted in g —7
S Do of less thoan $25 0000

Al YA conmiction o anintentional violation of section 1118 G, 18

G20 e b 19 b 20 e 2ries 2000l 21, ”ljl“."Wﬁ;]OOOOU

A thereto, is: __________._,-—-—-—"“'“"

34 CAY L severity: |v\.w|[’§m’vr:~'nn felony if the violation resulted in ()

35 loss of i 1.5 AYTERTITRITES

a6 i iw"ﬂh*"h""r'{ S (5) Any violation of section 11, 18 (a), 18 (¢), 19 (a), 19 (d), 20 (a), 20 (c),
AT e 20 (d), 21 (a), 21 (e), 30 or 31, and amendments thereto, resulting in a loss of
& “‘“‘"‘J # sevenly loved 6 m-n;u wson Telomy T the viplstion resulted:fn $25,000 or more shall have a presumptive sentence ot imprisonment regardless

;
S0 Tosa of at e ast S35 (N0 Lt | \.a[lmll‘ﬁlilﬂllﬂ“ L1 : ; . :
| E’H][?u vty level 7ononperson felony if the violation vesulted in o of its location on the sentencing grid block.

Ho Joss of loss than $25.000, [Conforming amendments with ‘03 SB 110, requested by the Office of the

=4

44 4 A comviction T an intentional violation ol section 34 or 35 andf  Securities Commissioner]
£3 wmendnents theroto, isa severitye level SComomperson Lelony,

T-15
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W Stadnte of Limitations. Neproseention for any crime undvr this
act iy be cotnmenced mare than five vears alter the alleged viokation.
cecopl Hiad no proseention for any crime wder this act mav he com-
meticed D s than 18 voars alton ilu alls e sl viedation i the victing is the
R n}mi dic v mp ||l\lz S retinement svatem. A prosecntion iscommenes al
when a complant or inforation iy fiked, ar an indictment retumed, and
cowarrant thereonis deliverod to the shenift or other officer for oxeontio,

creept that o proseentivn sled] be deemed 1o have been commenced AF

the warrant soissned is not evecnted withont nnreasonable delay
el Criminal reference. The wdministrator wey veler sucl evidones as
ey beavailuble concerning viokdions of this act or of any mles and
regdations e order berennder b the attomey general or the proper
connly or distriet attormey. wh may in the prosecitor’s diseretion, swith
“withemt snch a releronce.

institute the appropriate eritnival procecd-
s tmddor this act pon reecipt of such relerence, the attomey general
ar e connty attomey o district attorney may request that a tlnlv enn-
pleved attorney of the administrator prosecnte or assist in the porose cution
r|1 anch \llll-‘flull ot viokitions en bolall of the state, 'lnlll apperon al el the
aclmivdstrator, =sneh e llalill:\! o shall b appointed w special prosecuter for
the attormey meneral or the connty attorney or district attorney to senve
withont LOF] e tiom o the at!nmc ARG ¥ al or the unml\ abtorney
o district attomey. Such special prosecntar shall have all the powaers anel
s presoribied T T Lo assistant attorne v general orassistant conmnty
or district attormevs and sneh other powers ditiel diteies i dre bk 1n“1
deleatend to sl special proscentor by the attomey general nr fhn connty

attonnies, ar district attorney, &

il No Tiditation on other criminal enforeenwenid. This act does 1o
Tt thoe peosver of this state toponshea person forcondinet that constitndes
accrime under othior Lovs al this state,

s Seo B8 Gl Seenritios Nittgation aniform standards act. En-

Ilm erent ol civil linhility mnder this section is suliject to the securitios
litigation milorin stk ods act of 1948,
i Liehifity of seller to purehaser. A person s liable tocthe parchaser
the preason sells aseenrity in violation of section 11 and amendments
thevite, or Iy means of an intre atewent of o material fuct or an
canission G state g nateriad fact necessary i order te make a statement
made, in light of the cirenmstances inder shicle it is made, not mislead-
g the prvehaser not knowing the untrith or omission and the seler not
sustaining the hinden of prool that the seller did not knoss and. i the
pxercise of reasonable care. could not have ks ol the antenth or omis-
sion An action wdey this subsection is governed by the following:
(10 The purelaser may maintain an action to recover the consiera-
tion paied for the secnrity, Josss the armount o miny income receiver on the

If an attorney employed by the administrator acts as a special prosecutor, the
administrator may pay extradition and witness expenses associated with the
case.

[Requested by the Office of the Securities Commissioner]
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sttty and dtere JE&—HW‘IHIH the date of the ]wnclnmr

vosts el reasonable attoress” Tees detormined T the cont, npaon the
terndor of i secnmity. or b actial damage a.ﬁ-l\:mi:]t sl in paragraph o
I|

L The tenider velerred o in ]m l”l’.(])]l 1 ey be e any time

1 .
Bolore entne o jndgnent. Tender requives only notice ineavecond of

s el iy of the see ity anelwillingess b exe i miges the seenrity for the
amwnnt specitiod: A porchaser that no longer envns the secnrity may re-
cover achial daages as provieled i paragraple o5

Vit Actual damases e action arising under this subsection we the
aronrat that svon bl De recnvera bl upen i teneler less the \'||1le ol tilz
socnrity when the purchaser disposend of it and intere ~tEﬁ

from the date of the e ]"“"ll costs, and reasonahle attormevs” Tees de-

termined by the conrt.

Pl !wbrhfr,’ of prereliaser to sellers A personis liable to the seller if

fhe (R hl;\ S secnrily 1\\ peans ol an o mtme staterment ol aomneaterial
Fact o ondssione b state o material fact pecessary in order to make the
statoment mace, m light of e cirenmstanees meder which it is nade.
ot misleading, the sellor not knowang of the nntrath o onussion, aned
the porchaser vol sustaing tie Teden ol prood that the porchuger did
net knesv,conl i the exercise ol reasonable cave, conld not have known
ol theteth or oission. Aw actim mnder this subsectiomn is governe:d
B the oo

Chr The seller i maintain an wetion to recover the seenvity, wnbany
o Tecoived cn Hue secarbe, costs, ] reasonale atte n'lle'_\-'rf e
determined by the conrts npon the tender of the privehase price. or for
actial dimnoges o prenicdedin paragraph 23

C 0 The teniler velere -r| Fer i praragra Uy Bee e any Hie
botore cntry o judginent. Tender regquires anly notive in a vecord of the
prresent ability tepae e amount tender: and willing n'a'\!mfdlxt‘vl Jivery
ol thes security for the sanonnt spn ified]. H the e leaser no lonrer i
the seenrity, the seller s worecover actinal damages as provieed i para-
wraph (3

ci o Actnal darmases inan action arising ander this subsention are the
dillerenee betwaeen the [rrice at which the seenTity was s el arnd the value
the security would hases Tl at the time of the sale in the absence of the
Afrom

tich

prrchaser’s cancduct cansing liahility, and interestl
the rlates oof the sale of the see ””‘H cvsts, andd reasonable lm'rmnl\_s firrs

detormined T the conrt.

W Lisshility of wnegistered broker-dvaler and auent, A person acting
ws o hrokeradealer or agent et sells or {m\\ ] wtm‘lh' in sialation ot
seetion 1S Gl 19 (ad or 35, and amendments thereto, is liahle to the
custormer, The customer. if Qe Tiaser, iy maintain an action for re-
covery ol actinal dwmages as specified in subsectioms (b 1 thongl 1310

rat the rate provided for interest on judgments by K.S.A. 16-204, and

amendments thereto
[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]
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oAb seller, for o vemedy as spevitiod insubsections i D throngh 51

con o Liahilityg of wnregistored ineestient adviser and incestient ad-
ey b prvsentafive A person acting as an brvestiment a Fiser o invest-
(BT 'Tll 1151‘4.'!“;1“r Tt ‘[)T!’-'Hl-‘lir‘i-lfi'\'l-' l'*l.[l }H’( |'\'i|‘ti""‘| ﬂ I\'r‘;’ﬁt“ll"[d. i_||.|\'ii,'(" Illlf {‘L‘”]il' d HE
sation i viokation ol section 2 e, 20 Gai or 35, and amendiments thoreto,
is Liable o the client, The client may maintain an action to recover the
comsdeheration 1;:1i<i forr thie selvions, inlr'l's'-si-&k—l-")’-;-l-ut_mu;glé'rnli the
tlake ol [:':.!.'Tln:'.‘llh. cnsts,ned reasormable attorness fees dietermined by the

ol

it Laability fer incestment advice. A person thad receives directly or
inclivectly any consideration for providing investient advice to anotlier
peraon anel tiat ¢ snplovs acdeviese. scheme, orartifice to delrand the cther
PETSOTE T engaes 1 an act, practice, or conrse of business that aperates
01wl Opuerate as a franed or deceit on the other persan. is liable to the
nther pevson An action wler this subsection is governe| h}' the
Tllonwing:

(1 The person defranded n maintanan action toreemeer the con-
sicleration: paiel fon the adviee aned the anionnt of any actial damages
cansed by the framdalent comluet, intere .1IfE At iy Fronn the
ate of the TramInlent condneg costs, and reasonable attoreys” fees de-

el

termitaed by the conrt, less the amonnt of any imeemne received as a resilt
of the Trandulent conduet.

21 This snbsectiom does not apply to a braker-deader or its agents i
the investment acdvier Jren iehl is sale l\ incidental to transa flm_,fm‘ann 58
as a broker-dealer wned nospecial campensation is received for the in-
vostbinent advice,

vt Joint aned seceral lialidfity The Tallowing persons are liable jointly
;uu] soveradly with ol to the same extont as [EREIIE liabde muler «H?N -
tivns chi thvongh (7

i1 A person that diree fl_\ et indirectly controls o persen liable nnder
subsections (b thronah (0 unless the controlling person sustains the
borden o prood that the persen did not know, and in the exercise of
reisonable care conlill not have known, of the existence of condnet by
reasett of which the liohility is alleged to exist:

27 anindividual whe s a managing partner, execative officer, or di-
rector of a person liahle under subsections (hi through (11, inebiding an
individual Baving a0 similar status or performing similar funetions, miless
the irlividoal sustains the burden ufi]ﬂ'(,zuf’ that the individual did not
i{nrm' allli]_ in !hf- e U ise (lil :'c-lusutm!i]w care t,-ullhl not hm'r‘ !(‘I'lﬂ'\'\’!'l. f':f
the existenee o codne h\ reason of which the ]id])i]it1 is alleged to exist:

30 an idividoal whe is an e mplover of or associated with apersan
liahide ninder subsections thi throngh () and sl materially aids the con-
duct giving vise o the labilits, unless the individoal sustains the bovdion

-1

at the rate provided for interest on judgments by K.S.A. 16-204, and

amendments thereto
[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]
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aned amenchnents thereto, may have arison ane fairly advising the por-
chaser sellor, or recipient of investment advice of that person's rights in
conection with the offer, and e lnaneial or other information neces-
sy boccarrect adl materiad misle-]jn't-'m aitations or onissions in the intor-
iativn that wes roquived b this act to he dnenished to that prerson at the
tinee o e purchise, sales ar mestmendt aclvice:

A i e basis for reliel inder s section tay have beon a violation
ol section 3% Cho el aumendiments theroto, an ofler 1o l"‘i'lln'l'l'nl'w‘(‘ the
seenrity for cash, puvahle ondelivery of the security, evqual b thie onsiel-
eration paic waul illh"]'l".‘étE—(-—-{—v‘? e sl the dates ol thn por-
chasg, less e amonnt of any income veceivied on the securits. or, il the
prme lraser ni Innfrns e the s mm anodler beo ray th |~'pn:fhm| rapen

at the rate provided for interest on judgments by K.S.A. 16-204, and
amendments thereto

aceeptanes af the offer da mages in an amonnt thut would he recoverable
npona fender. foss the dillf of the seenrity when the parclaser disposed | Rthe Securities Industry Association and NCCUSL]
ol it il interest e sempestprtretin] from e date of the puirchaseging 8
cash equal Lo the a]‘a_nmgﬂ s compnted i the manner provided in this
sutlection:
VO il e Basis for pebied imeder thds section iy hese been aoviolation
ol section 3% (el mendiments thereto, an offer to tender the sec ity
o pavient by the seller of acamout eoue al to the prurchase price prasidl.
fess income received on the seenrity by the purehaser and intes ~\IE~Q—F’«@¢
—fudt-q;;%]htnn the date of the Hl]éx or it the porchaser o longer owns
the secnnify, an affer topay e se flvy npon aceetance of the oller, in
cash nages in e amennt of the differener betwoeen the price at which
the sevnrity was pureliased aned the valne e secnrity wonld Tove Taed at

the time of the prareliese in the alises rre of lhf e Taser’s conduct that

ey e cansed Lability aned intere \fLI H5 [T AT from the date
ol e saley,

v ik the Dasis o rodicDmeder this section may v beenaviolation
of section 38 i aned amendonents thereto: and it the enstomer is a pmr-

cliser, an offer to pay as specitio il |n\.|||n1m wraph (B or, if the customer

is 2 seller, wn offer to tender or to pav as specified in subparagrapl (€
ol
ol section 3% et aned amendments thereto, an offer to reimburse in cash
the comzicderation paid for the advice w il illinrns:lEé—H%l;’é—r»H-mMJihm]
the date of pavmentg or

iy i the hasis for relief nder this section miay have been aviolation

e Dasis Tor relict nneder this section tnay Tawer Beenn avinlation

Al wectiom 28 01 ] ameashients thereto, a offer to reimburse in cash
the vonsiclertion paid for the arlvice . the wrmonnt of any actual damages

m

that m: e hetver hesy cansed |~\ the comeduct. anel inters \tc
(ronn the date of the violation cansing the losg
20 the offer mder paragraph (1) states that it wnst be accopted by

the purchaser. seller. or recipiont of investment advice svithin 360 days

| [Compromise amendment between the Office of the Securities Commissioner,

T-19
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o Preadibited comdac 10Tt s ambaesdul for the administrator cr an
nII;u roemplovee, o designee of the admmistrator o use for peersonal
hevebit nr the benedit of others teeords oF other infrrmation ohtained hy
i Ulml with thee s hingstrator tat are not prblic nnder seetion 46 ihi,
anel nenedno nts thercte, This act does not anthorize the admimstrator
o1t el ticer. l'Il!]‘]“_\'!_'i'. or e sirpens af the administrator to disclose the
vecord or inlormation. exeepl in accordanoe with section 41, 46 ioh or
47l m'urntlm' nts thereto.

21 Neither the administrator nor any emplovee of the administrator
|

|
shiall hw interested] ws an officer. director, or stockholder in securing any
antherization to sl soenritios nnder the provisions of this act.

i Nooprivilege or evemption created or diminished. This act daes
nolb create or diminish a lm"ﬁ.‘jluge' or exemption that exists al cominon
L, b statnte or rule, or otherwise.

W Tnvestor edaeation, (1) The adiministrator may develop aned im-
plement investor edneation initiatives to fnbonn the lml»lu abont fnvesting

e sevuritivs, with partionlar e mphasis on the provention arud eletection of

scenritics . In developing and mmplementing these initiatives, the
sdminstrator may collaborate swith public and nonprofit orguizations
with an interest in investor edocation. The administratenr may accept a
arant or donation e a person that is not atfiliae o with the securities
industry ar frong o mminnhl et zation. ls‘j;_f‘dltﬂe'.\}\ ol swhether the or-
wanization is afliliated with the secunitivs indnstv, o develop and fmple-
neend i star edneation initiadises, This subscetion does not anthiorize
the administrator te require participation or menetary comtrilntions of a
peistrant in aninvestor education et

P There is hoerels establishod i the state lroasnry the investor we-
neation frd Swcle fond shadl beadministered D the aliniistrador for

“I!' [Pruposes describied insubscction (i ]% Sameys croallechodl as ol

penaltivs uncder this et shadl B creditead to the investor edacation Tond,

Fhe adininistrator mey also roceive pavinents Jesignated to be credited
|

to e investor edue .ﬂfv ap Tl s a rulll||t]t=l! in s ’!l|l nients ol cases aris-
ing ot of inestigations or examinations. Al expenditires from the in-
vestor cdneation Dined shall be made in aceonkunee with appropriation
acts npon warrants of the divector of acconnts and reports issned pursuant
th vanchers approsed by the administrator or Iy a persom_or personus

dlesigated by the arlministrator, lﬁ*ﬁ-'vf\l s alter the effective date of this
act, the administrator shall conduet @ review and submit o report to the
wenernar al the legislatie concerning the: expenditures from the in-
vester endneation Tind and the resalts achieve] from the ivestor eduea-
tion progri,
Now Sec. A1 cal Authority to investizate. The administrator may
che Conduet pblic or ln'i\'-;th- imvestigationes within or outsicde ol this

and for the education of registrants, including official hospitality

Two
[Requested by the Office of the Securities Commissioner]
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| SN illli'.lll'«--‘- acnil lwl‘:;lll} ol el sreatet [{ESTRY ciamae lor vl vy $25q000

2t and [Compromise amendment between the Office of the Securities Commissioner,
3 (T gt any othet necessary o appropriate rellef the Securities Industry Association and NCCUSL]

+ vl kp,n?u i for volivf This section dees 1ot Jrre Tneles a s

3 v "1'1'!.‘ g toany conrt u['untnln tent JFI]!MII( tiem ot a conrt of another

B wtate for veliel Trom o repeslt toappear. testiby, Liler a staterment. ] wluee
T Ty ]\ i \illf", | ‘-«HW)]I[” int.

5 IFEE I 7S Aty ,u.«aus"’ﬁr.h An individual is ot eeensed trong at-
9 tending testifving, Tiling a staterrent. producing a record or other evi-
W dence, or oheving w subpoena of the administrator mader this act or inan
FE o wction en procecding instituted Ty the administrator ander this act on the
12 gronmed tint the recpuived testimony, statement, record. ar other evidence,
15 divectly or indivectlve may tend to ineriminate the individwal or snbject
14 the inelivicdhual toa erininal Fine, penalty. or forleiture, 1 the inclivicuad

S rehises to testifv File aostatement. or ]ntu]llu‘ arveon] or other evidenee

16 o the hasis of the individual's privilege against self=incrimination. the

wlinstralon TR nnm]w 1l t \llmnu\ thie Ellllil' of the statement, the
15 production of the record. or the !rmuﬂul other evidence. The testino.

1 reword or other evieenee Conpse el rder such e order iy ot L(

M nsed direc ilﬁ anincliree t|\ avainst the individal ina critoinal case e r‘i:t
21 prosie ution o perinmy or contempt or othersise Lailing to comply
23 wwith the order,

o Ssvistfanee foosecurities vecadutor of anether j.‘.‘;'l'.-\'effr'fr'un At the

24 reguest of the secnritios yegnlatar of another state or aforeign orisdic-
25t the wehubstrator nay provide assistanee 1F e requesting, re gulater
260 stutes thal it is condietimg anomvestizadion to determine whether a person
Bas el s viodatine, or s abont to violae o low or rule of the other
25 state or horeign joris lictiom velatne to seoaritios matters that the test-
20 mg reonlator administers or endorees, The administrator may provide the
S0 assistanee by nsing the anthority toomvestigate and the powers conferred

A1 b this section as Hue achninisteator ||s-‘11‘nnl|u s s Hecessary or appropri-
320 ates The assistanee may be provided withont regard to whether the con-
B it desevibed e e reepest wonld also constitute a violation of this uct

+another fow ol this state i ocenrring in this state, In deciding whether to
S provide the wssistunee, the adiministrator may comsider whether the re-
36 questing regulator is permitted and has agreed to provide assistance re-
T viprasally within ity state o foreign jurisdiction to the administrator on
38 seenritics matters when regquesteds sehether complianee with the reqnest
s wandd viokate or prepadics the pub lic polioy of this state: and the availa-
41 bility of resomrees aned emplivees of the administrator to carry ont the
41 reguest for assistance,

Nesw See, 420 v Cieil action instituted by administrator. 1 the ud-
£3 0 wministrator believes that a person bas engaged. is engaging. or is abont

T-2\



11

1t

42
43

VHE 2547

tor e inan et practice, or conrss ol Bnsiness constitnting a vinlating
ol s act araenle alopted or order issied ieder this act or that a persin
s, s or s abwmt to VLA B an et [orive tice, or canrse of bnsiness that
it evially oids wovielation of this et or @ rule ‘nl«nl)t- b or arder issied
e this act, the arhministrator mov maintain an action i any comt of
connpetent urisdiction: tooenjoin the act, practice. ar course of Fmsinees
aned to endonrve a-mtn!di;nn,'a- with s act oo mle ;Uir.l[:h-d o arder issed
i ler thids act

i Belicf available. Tnoan action uneler this seetion and on o proper
showving, the comrt may

e dssne a permanent or temporary injunction. restraining order. or
dechraton ]'Illl""l'i‘l‘ nt:

(2 vrder ather appropriate or ancillary reliefs which may inelode:

A AT asset Breewe, ae eotnbing, wiit tll attachment, '»&nf of lrmlm.al
T s cific eveention. anl ] lnamt_]m nt ol a receiver ar conservator, thial
iy b theachministrator. for the detencant or the defendant’s assets;

ey Hl'f]f'l'mg e adinistrator to tale c,‘|im‘;."£“ ane] comtro] of e
vl ts property, inelnding imvestment acconnts aned aeeonnts inade-
preitons mstiation, rents, atud ;‘I‘(I“fh: o colloct dolits: aned to acepair: anel
.IE l\l W MI lw!(*]l( ll\,

o dmposing a o il [T t* np lu("“{'ﬁ'ﬂ‘ﬂﬂ?’l‘l’r‘r] Violation
A order of vescission restitution. or diseorgeme llm

porson that has cngaged inan act, practioe, or conrse of husiness consta-
fubier o violition of this act or the l)]'ilt':'t_'u\i};hl‘ act ar o e ;!l'lﬂllih'tl o1
arder issied mder this act or the prodecrsser act: il

F orderine the vt ol l_n'e-lluz]glm-nt andl Kl stineepent inderest:
01

i order such etloor eeliol as the comt constders appere] Priate.

et NevBone vegetired The acdmmistrator may ot be e cprired to post
i hond i an action or paocerding nder this uct.

Nonw Seoo b o Clease aned desist order Hthe administrator tineds
that w person has engagedl s engaging, or is abont to engage inan act,
l)ma‘ti{'- ot conrse ol bnsiness constitnting a viedation of this act or a rule
aleqite Wl or order issned under this st or that a prrson hias materially
wided is materially aiding, or is about to materially aid an act, practicn,
ar conrse ol business constitnting a vielation of this act or a mle adopstes|
ar arclor issned inder this aet the wlministrator maye

i1 Fssne an order ‘.Hl'l'l;iiilg the persin e cease arw) desist Froow on-
waging in the act, practice, ar course of husiness o1 to take other action
HETHSSUTY 01 AP »lm‘ul«- (R} n;uml)l}-' with this act.

20 assue an order denving, suspending, revoking, or conditioning the
exenations for o brekordealer imder section 18 (b LD er (FL and
amnecncdhnents thereto, oran mvestment alviser mder section 2000 0T

$25,000 for each

If any person is found to have violated any provision of this act, and such
violation is committed against elder or disabled persons, as defined in K.S.A.
50-676, and amendments thereto, in addition to any civil penalty otherwise
provided by law, the court may impose an additional penalty not to exceed
$15,000 for each such violation. The total penalty against a person shall not
exceed $1,000,000

[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]
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avel umendinents thereto, or
e i order e section Yl amendments thereto
il _‘w're.'h«»,vlaf administrative sanctions and remedies. 1T the almin-
trator finds by written Tndines of fact aned conclusions of fea that a
Prersom D vialated this act or a vile wlopted or avdor issned nnder this
act. the aedmamistratea incacdilitionn te Uy ather piwer oranted nnder this
acl ey enter an order against e E‘v‘f:ﬁﬁn;a“umlninmg O G T T PErson
the "'”' swing sanctions or remedies [Technical amendment, requested by the Office of the Securities

N il I Tt v op II:E—H-HLH’H -\i el vicdatiog, COITIITHSSIO]'IGI]

D lm or suspension frem association \\LfEJ n m.ll er-tealer or m-

viestinent adviser vegistered in this state:
$25.,000

C3an oreler pring the prersan 1 pay 1 stitution o any fows or
disgoree ay profits arising rom the violation. inclnding, in the admin-

fstraten’s cdise aetiont, the wssessment of intere kiE f—beipacpaac] |50 et Ifany person 1s found to have violated any pl’OViSiOI‘l of this act, and such

violation is committed against elder or disabled persons, as defined in K.S.A.
50-676, and amendments thereto, in addition to any civil penalty otherwise
provided by law, the administrator may impose an additional penalty not to
exceed $15,000 for each such violation. The total penalty against a person shall
not exceed $1,000,000

[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL)]

arterg rom the dade of the violdion, or

CH T order charging the pe raem with the actiud cost of the imvesti
valion or proceeding.

vt Provedures for orders 01 A order vodor subsection (s shall not
bes cntered nnless the administrator first provides notice wd opportunity
tor Bearing i accordinee with the provisions of the Kansas administrative
[rroe Inres act

P Arorder minler subsection tad s cllective on the date of issoaner,
Upon issuance of the order, the adiministrator shall promptly senve cach
persan subject to the order with o copy ol the onder. The order st
inclnde w0 staterment ol the roasans bor the order and notiee: that npeon
Teceipt ol woswritten e equest the tattor will be set for a hearing which

shadl e comedneted in aveorance swith the lm:’ahln]u of the Kansas ael- ;
o . i . 9
tonishrabive [ alores act. Woa [ERERE LIII‘-I(‘li to the arder docs it at the rate ]JIOVIded for interest on _]udgments by K.S.A. 16 ’"04" and

request a hearing nd none is ordered by the adimmistrator within 30 lays  amendments thereto
aiter the date ol serviee of fhv rder, the order becomes final us to that [Compromise amendment between the Office of the Securities Commissioner,
person by operation of Lov, 5w hearing is request < or ardered the the Securities Industry Association and NCCUSL]
aclmindstrator, after notice of m|| o r]ttlm[\ for ||-'.|lliu? to each [T
subiject to the order, may modify or sacate the arder er extend it until
final determinatio,
(1) \l nﬂ|« o uln{t ot xnlm ctir i ~.1' Py umt.sin A nrltiu :'wl'thw mlmim
section r!f' H Ilu [erson suh]l-tt 11» 1hn ntll T tlm s 1ot inllm st a !wlmm_.
aned o is ordored by the administrator within 30 davs after serviee of
the arelor, the administrator mav madif the arder o include sanctions
a1 pemedics nnder snhsection i‘l-'" Ifa ih saring is e sted o1 omlerd,
the administrator, wter notive and vpportimity tor hearing, shall Ty st
fit !llu|u|m ol fact and cometusions of L vacate, meodify, or 1|hl|w -
nement the order, and e adiministrator vy modify the orcder to inelide
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New Sec 480 A final order issied by the administrator aneder this act
15 s 'L vt tn !l!fllclll T ey .uullvlrmu with the ]ilml-lnlh of the et
fon pudicial veviess ancd cisil cnforecement of ageney actions,
News See 390 G0 Sales and offers foosell Sections 1L
G 2 20 SRS, A8 aned 349

apply o persan that solls or affers to selb w seonrity unless the offer b

f2.0 15 tak 14
aned anendments there o, do et
aollon the sale s macdv i this state or the offer to porehase or the purclass
is macle aned accepted in this state
il }"m‘rhmm‘ el offers to purchase, Sections 15 Gl T8 Gall 20 (al,
21 o BoL B35,

prorsom that ]lll!L]hl\( s e affers to purchase asecunity nnless the offer to

38 and 390 and amendments thereto, do nat apply to a

prvehase or the purchase is made in this state or the offer to sell or the
sule is made and aceepted in this state.

ol Offers i this State. For the purpose of this section. an offer to
sell or o purchiase asecurity is nale in this state. whether or not either
party is then present in this state i1 the offer

d10 0 Chviginates from within this state: or

i s direeted |‘\_\' the otteror b a l':i-:is;r i this state ol vecoived at
the E!%-‘.tt.,‘t* tocwhich it s directid

ali - Acceptaness in this State: For the prrpose of this scction, an ofler
th [!ilT"]J:..l.\«' or tosell s aeee o] in this state, whether or nat either lmrt}'
is then Present in this stabe, i the acveptance:

dlr o b commmnicated ot offeror in this state
somathly belienrs the offeror ta hee present in this state ad the aceeptanee
is received at l}u place i this state tooswhicloit is direeted: il

anel the ol Tore reu-

P20 Das not lnu\nnp—.l\ et connmmunieateed toy the alteror, onr l”’\ nrin
avecord ontsice this state,

124

Publications, radio, television, or electronic communications. An offer to
r-ll or to purchase is not made in this state when a publisher circulates or there
is circulated on the publisher’s behalt'in this state a bona fide newspaper or
other publication of general, regular, and paid circulation that is not published
in this state, or that is published in this state but has had more than two thirds of
its circulation outside this state during the previous 12 months or when a radio
or television program or other electronic communication originating outside
this state is received in this state. A radio or television program, or other
electronic communication is considered as having originated in this state if
either the broadcast studio or the originating source of transmission is located
in this state, unless:

(1) the program or communication is syndicated and distributed from outside
this state for redistribution to the general public in this state;

(2) the program or communication is supplied by a radio, television, or other
electronic network with the electronic signal originating from outside this state

G B Tvestment advice el imiseepresendations. Seetinns 20 Gal, 21 fal,
22 ad. AL 34 and 350 andd amendinents thereto, apply 1o a persen if the
[rson engages inoan act, practive, or conrse ol business nstrnmental in
effecting prohibited cr actionable condnet in this state, whether or not
cither party is then present in this state.

Now Sec, Sk (ad Signed consent to service of process. A consent to
service of process reguived by this act mnst be signed and filed in the
form resquired by aorade or order under this act. A consent appointing the
allminigtrator the persan’s agent for serviee of process it w noncriminal
aclion o procee 1||11g raainst the person, or the Jrerson . & SUCCOSSOT O |-
somal representative under this act ora rule adopte b or order issued uneder
this act altor the comsent is filed, has the sane foree and validity as if the
were made personally on the person filing the consent. A person
that h.v. filed a consent complving with this subsection in conne setionr with

ST

a previens application fen registration or notice filing need not file an

alditional consent,

for redistribution to the general public in this state;
(3) the program or communication is an electronic communication that
originates outside this state and is captured for redistribution to the general
public in this state by a community antenna or cable, radio, cable television, or
other electronic system; or
(4) the program or communication consists of an electronic communication that
originates in this state, but which is not intended for distribution to the general
public in this state.

(f)
[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]
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staterment that the vegquest is being made inconjunction with a proseen-
tioae of e olTense thad reapnres a e conviction as ane ol the elements
ol such oltense:

Tl SUPTEENE ot the olerk or dise lllllli A adhinistrator thereol
the state boand for almission of attornes or the state hoood Tor dise ][:-lllit
ol attornevs, aod the regquest is auutn]nmlm' by o staterent that the
request is heing made i conjomction with an ap Elh[ sation for admissin,
or Tor s order of reinstutement. to the practice of law in this state by the
rersnn hose record las heen o '\'llll'l]f"i'll'

i the Kansas lottery ool the vequest is aceompanie Iy astatemient
that the request is being made to aid indeterminng -llmhhr atiems for
( mph sment with the Kansas lottery or Tor work in sensitive areas within
the Kansas lottery as der e appropriate by the executive divector of the
Kansis lottery:

it e movernor ar the Kansas racing commission. or a (]r"ﬂ'un‘e' of
the conmmissiem, arwl the 1 '1”' stis accom) aried by statement thad the
request s being maede to aid i determining l{lldlll]l abicens [or esecutive
divector of the commission. for emplovinent with the commmission. for
worl in sensitive wreas in parimutuel racing as deened appropriate [E%
the oxeentive director of the commission or for licensure, renewal of
leensore or continmwed livensure by the commission:

e the Kansas sentencing commissiot:

(117 the state ganing ageney, and the request is accompanied by a
staterent that the regquest is Being miace to aid i determining, qﬂu]ii‘i—
catioms: LA Ty "»4' A "Illl![f)".”t,"l‘ of tllt.‘ state jgiilllilllt_f‘ .‘if_\"l s o1 LT e !)g»
an-emplovee of wtribal ganing commission or to holl a leonses jssined
pravsimant to o tribal-gaoming compaet:

12 the Kansas secnrities connissioner or adesiones of the com-
wissioner. amd the request is accompuanied by a statement that the request
15 being wmade in conjumetion with an application o1 registration s a
broker-deador. agent. investinent adviser or investinent aclviser represeti-
tutive: by such ageney and the aps lwllmtn mwas subinitted by the persan
whose recom] has been w‘qnmw-n]

5 the departiment ol il dlides anr] parks and thee regest is accom-
panicd by astatement that the request is being nade to aid in determining
qraditications fora pernit as w commercial guids or associate guide imder
K S A 324654 aned wnendments lill-‘t‘t b,

S WS RV Ve S o1 B L S AU DRy S N PN evrve T

a JarRy
KL, T LAMIESA SRR L) R 1.-~r—r o B AR P e A i ¥ i

crimes convrtittod on o adter !nh.‘ (I AV |

Also, strike all on pages 78 through 81, renumber remaining sections
accordingly.

[Conforming amendments with ‘03 SB 110, requested by the Office of the
Securities Commissioner]
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cies wlhicl receive apprropriations e thee state wemeral T 1 ]Illl\'it.ll‘
sl mevices

o Nothing in tas act or in thie sectioms anended by this act en
pelerred toin subsection tat shall e decmed to autherize 'I'l“‘lllil[':llll‘l".‘\ tes
hemiacle less Deeently than is anthorized mder K.S A 75-4215 anl
arenc hents thereto.

rot o Notwithstanding Ay provision of any statute relorred to i or
amernlen] by this act or referred to in snhsection (). whenever in any
fiseal vear sucle 2007 credit to the stato gonerd fond in relation to any
2000000, in that fiscal vear the 2064 crodit no longe

particn i Tee Fanel is
shall apply to moneys r weived Trom sources applicahle o sneh feo fond

and for the remainder ol sueh vew the full 900E so received shall be
credited o sueh foe fund, eve l"f as otherwise provided in subsection ()
aned exeopt that during the fiscal vear n-nnlm-r Jrme 3001993, with respect
to the fire mearshal foe fund. whear the 200 credit to the state general
il l:]‘f'f-'tl“lln‘gl 11\' RCSAL 3T-13%0 31134 aned T8-15 14 aned aine milnvnt\
thereto, in the agoregate. is SHEL000. then in that fiscal vear such 200
creeit no lenger shall apply to moneys roe wived from sourves applicable
tor tee fire msarshial fee Timd and for the rensednder of snel lscal vear the
Pl 1007 s l't*t:#-"l‘.’f-‘l'| sliall her credited to e fire marshal Tee fund.
Seo. (B KA8A -ﬁHHm is herely amended to read as follows: 75-
B2 Tl On [llh 1. l G52, the affice of the seonrities commissioner of
Fotnsis l;rml(lw] lin lu h SA I7T-12T0, illim to its sunernhnent by—this
et i TYSD aned ;nmr fo ifs ;'I;:wrﬂ f}u this aet, shall heoand s he el

abolished and all of the powers, duties and fimetions of sueh securitios
commissionsr shall be sl are horels trnslorred to and conlerred wl
imposed npon the secnyities commissioner of Kansas prowided for b this
el

i Exvept s othersise provided i this et . the securitios connis-
siomer provided for by this act shadl be the snceessor in every way Ler thie
poswers. dnties aied limetions of the securities conmmissioner, in which the
s were visskod l)llﬁl tor the eflective date ol this act
(e Whenover the seeuritivs comnmissioner of Kansas. or words of hike
elfect, i relorred to or desigratod |'l)' astatnte, contract or other docu-
ment, such reference or desigration shadl be deemed to apply to the
secnrities commissioner provided for by this act.

Gl Al rules wnl regulations and all orders wnd divectives of the se-
curilics connnissioner of Kansas in existence immediately prior to the
effective date ol this act shall continne to be effective and slall be deemed
to b the miles and regnlations and orelers or divectives of the securities
comunissionst of Kansas provided for by this act, until revised. amended,
repealed or nullified porsnant to L,

Sec. BT KSA 1221675 12-1ATTh, 124516, 16-214, 17-1260 17-

T-Ale
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1264, FT-1265, 17- 12606, F7-1267 17-1264, 1T7-1273 17-1274 17-1275,
[ T-bE52, 50-1009. 30-1016, 661505, T4-8220 qd 7a-6302 ad BLSA.

E*nﬁknlp 17-1252. 17-1253. 171254, 17-1255, 17-1257, 17-1258, 17-
1250 17-1261. IT-'IEHB, 17-!;3{12.:._ 71263 1 7- 12650, 17-1265 17-127

1712700 1712700, 17127 10 1 T-12720 174t ] 2146 12 hdidfand

THR-51T0 are iwu In. Ve 1w alee],
Sov. (8 This aet shall takee offect and be in foree from and after July

E-th and s ol o T T ST Feweik

2003

17-1264, 17-1264a, 17-1265, 17-1265a,

2005
[Requested by the Office of the Securities Commissioner]
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January 21, 200
TGO: Members of the House J udiciary Committee
FROM: Kansas Bar Association

RE: HB 2347

The Kansas Bar Association appears in support of HB 2347, but would

recommend the following changes:

Page 14, line 39, insert “(20) an offer or sale of a security to a person not a
resident of this state and not present in this state if the offer or sale does not
constitute a violation of the laws of the state or foreign jurisdiction in which the

offeree or purchaser is presnet and is not part of an unlawfi
evade this act; and renumber subsequent sections.

Page 18, lines 25 — 27, strike language after “thereto” on line 25 through “thereto’

on line 27.

Page 37, lines 23 and 24, strike after “records” on line 23 ]
24,

4Y Page 49, line 19, strike “one year” and insert “two years”.

1l plan or scheme to

5

wough “and” in line

%5 Page 51, lines 4 and 3, strike all of section 3 and renumber subsequent sections.

Fl

Page 87, line 8, strike “2004” and insert “2005”.

House Judiciary Committee
2-4-04
Attachment 8



