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MINUTES OF THE SENATE COMMERCE COMMITTEE

The meeting was called to order by Chairperson Karin Brownlee at 8:30 a.m. on March 11, 2004 in Room
123-S of the Capitol.

All members were present.

Committee staff present:
Kathie Sparks, Legislative Research
Susan Kannarr, Legislative Research
Helen Pedigo, Revisor of Statutes
Nikki Kraus, Committee Secretary

Conferees appearing before the committee:
Richard Cram, Department of Revenue
Trudy Aron, American Institute of Architects
Ken Daniel, Midway Wholesale
Chris Wilson, Kansas Building Industry Association

Others attending:
See Attached List.

Chairperson Brownlee brought the meeting to order.

In regard to the previous day, Senator Barone asked if there is any way to see fiscal impact of private letter
rulings on the state revenue.

Richard Cram, Department of Revenue, stated that it was a conflict of interest to say that the state has lost
revenue because the state issues the letters.

Senator Emler stated that his clients had nothing in writing; there was no private letter ruling for them, and
therefore, there could be nothing based on previous private letter rulings. If these companies were audited
and had not been in compliance, the state would have said, “You should have been paying taxes.”

Senator Barone pointed out that there are many examples as to why this is not fair because some rulings would
allow some to pay taxes and others not. Chaiperson Brownlee stated that the law changed last year because
the Legislature passed the nexus law and it is with that Amazon.com and Cabela’s should be complying. She
stated that the law is on the side of the Department of Revenue to make sure that Cabela’s pays.

Senator Brungardt asked if there is change in the law, would that overrule private letter rulings. Chairperson
Brownlee replied that subsequent law trumps previous law, and specific also tends to trump general; HB 2005
was silent on streamline sales tax last year.

Senator Steineger asked Mr. Cram about more information, and Mr. Cram replied that the department cannot
provide specific taxpayer information in any situation because of confidentiality. He stated that in this
situation, however, it would give us more flexibility to say this is what happened in this situation.

Chairperson Brownlee directed the committee’s attention to working:

SB 395-Pavment sources of sales tax revenue bonds

The Chair stated that yesterday’s motion to amend the bill failed.

Senator Steineger moved the bill favorable for passage: Senator Bunten seconded.

Following discussion, both withdrew their motion and second.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 1
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MINUTES OF THE SENATE COMMERCE COMMITTEE at 8:30 a.m. on March 11, 2004 in Room
123-S of the Capitol.

Senator Wagle stated that she would hate to see this apply only to Wyandotte county. Senator Kerr stated that
he was not favorable on legislation, but he did not want to hold it up at this stage because he did not wish to
discriminate against Sedgwick county. He stated that he would be favorable to this if he thought the
committee had the tax issue cleared up.

Senator Kerr moved to amend SB 395 with the balloon and recommend favorable for passage; Senator Bunten
seconded the motion.

Chairperson Brownlee commented that there was going to be a meeting with the Secretary Wagnon and
Cabela’s tomorrow. Senator Barone stated that he would hope that the committee could send the Secretary
a message that the issue should also be retroactive. Chairperson Brownlee stated that Mr. Cram would be
accompanying the Secretary tomorrow, so he could pass along that message.

Chairperson Brownlee stated that it had been moved and seconded to accept language that affects those bonds
already sold.

Motion to amend passed and SB 395 was recommended favorably.

Chairperson Brownlee continued the public hearing on:

SB 445-Fairness in private construction contracts

Ms. Aron gave testimony as an opponent of the bill. (Attachment 1)

Senator Emler stated that he had read some stories about egregious errors, but not issues concerning
subcontractors. Ms. Aron stated that the owner is not party to contracts between contractor and sub
contractors; all are subject to contracts and their agreements should all be spelled out in those contracts. She
stated that it is all open to negotiations, and there can be different levels of retainage in contracts in this
process of negotiation.

Senator Emler asked if the real issue is retainage; Ms. Aron stated that retainage and how the security, and
indemnification process applies. She stated that the ATA has problems with many parts of the bill.

Chairperson Brownlee asked if there were any other questions. She pointed out that a lot of the bill is actually
based on ATA documents. Ms. Aron replied that not everyone uses AIA documents. Chairperson Brownlee
stated that what is at issue is that contractors can be in a predatory relationship with the subcontractors and
the general contractors’ non-payment is why that issue is before us. Ms. Aron stated that the AIA represents
the owners, and for them, the only leverage they have is to withhold retainage or else there is no leverage.

Chairperson Brownlee stated that then the subcontractors don’t get paid. Ms. Aron replied that they could
put a lien on the property, but the Chair asked when liens pay out and Ms. Aron said that she could not answer
that. Senator Emler stated that sometimes a subcontractor loses a lien because there is a filing time period
of 5 months; if they are not paid in 5 months because the general contractor thinks that there is no need to file
a lien, the subcontractors lose those rights and then can only sue without lien rights.

Ms. Aron stated that certainly an owner would not want the title to the property to be held up, and would
therefore want to put pressure on the general contractor. Chairperson Brownlee stated that many big projects
would not be sold. Ms. Aron replied that they would still need financing, and that would be affected.

Senator Barone stated that Ms. Aron’s testimony refers to “one more reason not to do business in Kansas.”
He said that the Legislature has had people say that if Kansas could just be like Missouri, we would be okay;
there has been testimony to the contrary regarding the East side of state, though. Ms. Aron stated that owners
have a option when coming into a state for the first time, and we need to make sure that we provide a friendly
atmosphere. Senator Barone asked Ms. Aron if she was familiar with Missouri law, and she replied that she
was not.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 2
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MINUTES OF THE SENATE COMMERCE COMMITTEE at 8:30 a.m. on March 11, 2004 in Room
123-8S of the Capitol.

Chairperson Brownlee stated that there were around 25 other states who have this type of prompt pay
legislation.

Mr. Daniel presented testimony in favor of the bill. (Attachment 2) He commented that he also does business
in Missouri, and the world has not ended there because of similar laws.

Senator Emler stated that Missour1 has a contractor and subcontractor law, but not one dealing with private
contracts and subcontractors. The committee discussed private contracts further.

In response to a question from Senator Emler, Mr. Daniel stated that his company names people on their
policy as additional insured. He stated that in California, they literally come after the subcontractors’
msurance when subcontractor has done nothing wrong; the insurance of the subcontractor is used to defend
the general contractor. He stated that in his businesses, one has to be heavily insured, but, at the same time,
subcontractors just want to pay for themselves, not for other people.

Chairperson Brownlee clarified that subcontractors are being forced to indemnify the general contractors.

The Chair stated that the committee would not be able to work HB 2719 today; she instructed the committee
to note the “Construction Project Payment Timeline.” (Attachment 3)

Ms. Pedigo presented the committee with possible amendments (Attachment 4)

Senator Barone commented that the amendment had good language because it allows owner to have more than
one escrow account if desired, but it does not mandate more than one.

Ms. Pedigo stated that if the committee decided to make the period longer than 30 days notice, they may have
intended to just say 30 days, not 30 business days.

Emler moved to amend SB 445 to strike business in line 26 and 28; Senator Bunten seconded. The motion
passed.

Chairperson Brownlee stated that the following day, the committee would be shifting to biosciences, and
would meet at 8:15 a.m.

Senator Wagle stated that she could not be at the committee meeting tomorrow, but she wanted to voice
opposition to bill SB 445 because it seemed the bills was medaling in private in contracts.

Chairperson Brownlee pointed out several examples of the state intervening in private contracts and stated
that medaling in private contracts was somewhat common.

Ms. Sparks gave the committee several examples including lawn and garden rental agreement laws, uniform
commercial codes, and several others.

Chairperson Brownlee adjourned the meeting at 9:30 a.m. The next meeting will be at 8:30 a.m. on March
12, 2004 in Room 123-S of the Capitol.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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700 SW Jackson, Suite 209
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March 11, 2004

TO: Senator Brownlee and Members of the Senate Commerce Committee
FROM: Trudy Aron, Executive Director
RE: Opposition to SB 445

Good morning Madam Chair and members of the Committee. I am Trudy Aron, executive
director, of the American Institute of Architects in Kansas (AIA Kansas.) [ appreciate the
opportunity to testify in opposition to SB 445,

AlA Kansas is a statewide association of architects and intern architects. Most of our 700
members work in over 100 private practice architectural firms designing a variety of project types
for both public and private clients including justice facilities, schools, hospitals and other health
facilities, industrial buildings, offices, recreational facilities, housing, and more. Other members
work in industry, government and education where many manage the facilities of their employers
and hire private practice firms to design new buildings and to renovate existing ones.

We have never seen a bill that will provide more animosity between owners, architects,
contractors, subcontractors and lower tiered subcontractors. If passed, it nearly guarantees that
there will be litigation at the end of every building project.

The construction of a building involves many trades and, scores of workers. For example,
different firms will provide excavating, structural steel, concrete work, electrical, mechanical,
interior framing, drywall, painting, etc. The firm who holds the contract with the owner is
responsible for delivering a completed project to the owner at a specified price and time. This firm
is responsible for coordinating all the work and making sure it is completed.

The payment deadlines in SB 445 will certainly be cause for friction and debate. The requirement
for the owner notifying the contractor within 5 days of an improperly completed or disputed
request for payment is ludicrous and will virtually guarantee that each request for payment will be
disputed just to give the owner more time to determine that the request is proper.

One of the most frustrating times for owners and architects is at the end of a construction project
when most, but not all, of the work has been done. The owner is anxious to occupy or use the
project and the contractor is anxious to move on to other work. The contractor says the project is
complete but when the owner and architect walk through the project, many items are not finished.

The withholding of funds, in many cases, becomes the owner’s only leverage to get the contractor
to finish the work. We believe the decision on what percentage of funds is retained should remain
with the owner. Our current practice gives owners the option to reduce the amount withheld
depending on may factors, including the type of project and the performance relationship the
contractor has with the owner. In addition, the owner may, at any time during the project, reduce
the amount withheld or return the retained funds before completion of the project. Likewise, the
contractor should have the same rights regarding their subcontractors.

This is not a “fairness in private construction act.” SB 445 takes away the rights of the owner who
pays for the project and gives them one more reason for not doing business in Kansas. Thank you
for allowing us to testify in opposition to SB 445. T will be happy to answer any questions you
may have.

Telephone:  785-357-5308 or B00-444-9853 03 / T JDL 1
Facsimilie: ~ 785-357-6450
Email: info@aiaks.org
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Koin Daniel

Testimony on Senate Bill 445
Senate Commerce Committee
March 10, 2004

Madame Chairman and Members of the Committee:

My name is Ken Daniel. I am Chairman and C.E.O. of Midway Wholesale. Today I am
speaking for myself and my business partners.

I would like to speak in support of Senate Bill 445.

Midway Wholesale is both a supplier and a subcontractor to the construction industry. In
fact, more than 99% of our volume is with contractors and subcontractors. We are long-
time members of both the AGC and of the National Association of Credit Managers,
which are in opposition to one another on this bill.

It pains me greatly to advocate for measures which impinge on private contracts, but we
have reached the point where the unfairness to those of us at the “bottom of the food
chain” has reached an unbearable level. I see no way for the situation to correct itself. In
fact, it continues to get worse and worse.

In 1970, when I started Midway Wholesale, the documents we had to accept from
purchasers of our products and services were simple, straightforward, and fair. Over the
years, more and more conditions and “boilerplate™ have been added to those documents
until today they are so biased in favor of those above us on the food chain that we are left
only with a choice between high risks or no sale. We call this the “tyranny of the
boilerplate™.

There is also the “tyranny of the checkbook”, where the weaker party is always “wrong™
until they agree to the stronger one’s conditions.

Virtually all of our customers are highly honorable and treat us fairly even though the
documents don’t require it. Unfortunately, there are always a few bad actors up the food

chain who use the “tyranny of the boilerplate” and the “tyranny of the checkbook” to
keep our money.

Sendtr Coymmitcs
031 Joy

P.O. Box 1246 = 218 SE Branner Street » Topeka, KS G6AE01-1246 » (785) 232-4572 » Fax (785) 357-7794 A‘“(AC}V‘I e Z
www.midwaywholesale.com



We are not a party to the contracts between building owners and contractors. However.
our money is used to leverage and finance those contracts. Some of these contracts are
completely financed with subcontractor and supplier money.

A recent trend that is highly disturbing is the dumping of liability onto those lower on the
food chain. This is being driven by big insurance companies and a handful of large
insurance agencies that specialize in contractor insurance, along with some large building
owners. In a nutshell, this makes those of us who are low on the food chain pay for
insurance to cover the bad acts of those higher on the food chain. This bill stops that
abuse.

Finally, we are often forced to agree to subject ourselves to the authority of out-of-state
courts when the jobs are in Kansas. This bill stops that abuse.

[ encourage you to pass Senate Bill 445.
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POSSIBLE AMENDMENTS

Seashone of 2004

N Revisor
SENATE BILL No. 445 March 11, 2004

By Conunittee on Federad and State Afluirs

2-5

AN ACT concerning private constroction contracts: cracting the Kansas

Fairness in prrovike constrietion contract act.

e it enactod by the Legisluture of the Siate of Kensas:

Goetinn 1. iad Section 1 through 8. and anetdments thereto, shall
e knewn andl may be cited as the Kansas fuirness in private construction
contract act.

ihr The vights ard cuties pres sribed by this woet shall not be waivable
or varied nieder the terns of a contract. The terns af any contract waiving

the: rights and duties preseribod Ly this act shall L unenlorceable.
Soe. 2. Asused in the Kansas [aimess in private construction contract

agh:
() A eans the Kansus fuirness in contracting act.
b Bank™ means an institution the deposits ol whieh are instred by

the tederad deposit insuranee corpomtion anc which legally is doing busi-
ness in the skate of Kansas,

(¢l ~Building” shall not mean single-famnily resicdential housings and
mlti-fily residential honsing ol fonr units or less.

(i “Construction” means furnishing materials, equipment, lubor.
supplies or services for the design, planuing, construction, reconstruction,
mstatlation. altewtion, remodeling, repair, demelition or madntenance
worle, including, withont limitation, excavation, backfilling or graing on
ay real property.

(o1 ~Contruet” means a contract or agreement nade and entered into
Iy sy onviier, contractor oy subcontractor concerning constriction on real
11‘['3 ety

(D T Contractor” means w person perlorming constinetion aned having
o contract with an ewner of reul property or with a trustee, agent or spouse
OI‘ SIS 1354 0

fg) “Owener” means a person who holds an ownership interest in veal
111‘:!]_r|)l‘l}-‘

tht Porson” means an individual, corporation, estate, trust, partner-
ship, limited Hability company. association, juintventure arany other legal
entity inclucing the state of Kansus,

it “Real property” means any building. roud, briclge, tinmel, sewer,

gﬁ‘f\ch (o MWL P
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water or ather utility line.

G Retainage” means the amonnt of money withheld from eacls pay-
ment from ar owner or contractor due mder @ construction project.

k) State” means the state o Kansas and any departiment or branch
ol state governnent or any agency, authority, institution or ather fustru-
mentality ol the state.

il Municipality” means auy eity, county, tosenship, school district or
other lm!j[‘u_-;ll or tusing subivision ol the state ol any agencey, athority,
institution or other instronentality of wonanicipality,

i) TGovernment entity” neans the state or any municipality.

i) Subcontractor” means any person providing materials. equip-
ment, labor, supplies or senices for the desig planning, constroction,
recomstinetion. imstallation. alteration, remodeling, repair. demolition or
maintenance work, including, but not limited o, excavation. backlilling
or grading e any re al property covered by weontruct hobween wn owner
and o contractor but not having a contract with the osner.

tol “United States™ means the foderal government of the United
States i any department or branely ol the fedeml gavernment or any
agency, amthority. institution or other instrumentality of the lederal gov-

erment and any corpovation whally-owned by the United States.

i “Suhstantinl completion” weans suflicient completion so that an
OWTICT €t neeupy or utilize the imln‘mw'\]m—!nt nr pr)m’uu ol the imprm’o—
ment for its intended use.

See 3 (a) All contracts for private coustrnetion shall provide that
prasient ol amonnts due a contractor Dom an owner, except retainuge,
shall he mudde svithin 3 business flavs after the owner receives a timely.
prroperly completed, undisputed recguest far payment.

(bt 10 the owner [ails to pay a contractor within 30/business)days
fsllovwing rocedpt ol a linw!): prnlserly cnmpletud‘ tmtlis[mtul reuest o
pavinent. the owner shall pay interest to the contractor heginning on tho
thirty-first business day aftor payment wus due. computed at L5% of the
nncisputed amonnt per menth o1 fraction of a month intil the puyment
is madde.

(el I the owner receives an illel't.‘]'lf‘l'l}' (rntnpln,'ivd ree test for pay-
ment or in good faith disputes a request for payment, the owner shall

notily the contractor withinflive husiness days ol Teceipt of the Improperly
completed or disputed request for payment. No payment shall become
due o st a request antil such request is properly completed or the
jspite s resolved. I the owner fails 1o notily the contractor within the

five-elis Iwrind ol any improper compie-ﬁun or tispalE TSt fer
paviient shall he considered proper w el the owner shadl make payinent
theveon in accordance with sahsoction (a), Any nndispmted portion of any
recest shall e paid in accordance with snhsection (al.

-2
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(i A comtractor shall payits suhcontractors any amounts (e wathin

seven davs of receipt of pavient from the owner, i the suboontractaor

fras prr.l\-'i-dm[ a timely, prnl.ml_v vL-nrﬂpiz--h-rl lllll.gi.‘\l)lltt’l! vecuest Tor pay-
el to contractor,

et 1 the contractor fails to pay a subeontractor within the sevon-ciay
period, the contractor shall pay interest to the subcontractor beginning
on the eightl diy after receipt of payiment By the contractur, cottiputed
at L35 of the undisputed amount per month o rachion of womonth ontil
the prayiment is mace.

(0 I the contractor receives an il:lln‘nl'u-rl_v completed veruest or
pavinent or in goned faith disputes a request Lor payiment From g subicon-
tractor. the contractor shall notify the subcontractor withing live siness
duvs ol receipt of the improperly completid ar L[ialultmql requost for pay-
ment No payiment shall hecome due on suela request until such reguest
s [n'g:lsurt_\? ;_'U!n])h-'b;'d or the (.Ii.‘i]_\ll{i' is resolved. If the contractor fuils to
wotify the subcontractor within thelive-as period of any inproper con-
l.rle‘-[jc,m ar dispute. the reuest tor payiient shall be considered [T
atel the contractor shall wake pavuent thereon in aceordance with sub-
section () Any undlisputed portion of any yeruest shall be puid in ac-
cordaer with subseetion (db

i) The provisions of subsections idl (e) and ) shall apply to ull
[rayments from subeontimetors to their sub-subcontractors and suppliers.

See. 4 {u) Retainage shall not e withheld en uny private eonstrie-
tion project in the state of Kansas, unless an eserow anmangement com-

Plying with this act is implemented.

10 business do..t,-s

lo-doy

eleventl. business

MY

=i ke 7

ihl A owner may relain no nore the F}"-Jl—lbt_ln'- WNOUNE 01 uiiy
pavient die a contractor. Any such retainage shall be deposited into an
escrow account complying with this act no later than the time when the
puavment from which the retaivage is being withheld is due to the
contractor,

fet A comtractor shall nat withhold from a subeontractor, and a sub-
contractor frem a lower-tior subcontractor. more retainage than the
owner withholds from the eontractor, or the contractor [rom the subeon-
tractor, for that party’s work.

(«l1 Retainage mnay be withheld only until substantial completion of
euch separate division of the contract for which a price is stated separately
in the contract or for which a separate price can be ascertained from the
contractor’s schedule of valnes. Upon such substuntial completion, such
retainage shall be paid by the owner to the contractor i the manner wd
within the tine specified in section 3, and amendinents thereto,

(el An eserow account. estublished pursuant to u valid escrow agree-
ment. shall be entered hebween the escrow agent, the owner and con-
tractor upon ther following conditions:

{Zg =

&
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(11 Only banks shall serve as eserosy agents.

(97 The investinent of Tinds held in oserow shdl be limited th doe-
posits in hanks and obligtions of the United States government wid the
shiter of Kansas

(31 Ax mterest or other meome one investinents held in escrow be-
cots due. it shall be collected by the escrow agent anc paic] ter the
contractor,

(41 The eserow agent shall provide nunthly vepots to the ewner,
contractor ancd any atheontractor of the nature and amomits of the in-
vestinents in the eserow account anel any acdditions to or 1!:1}'111(.‘!1[:« [T
the eserow account. Payments from the eserew account shall be made
only at the divection ol the ownerswhio has et lishicdd the eserom account.
(-.‘"'1_} I o ovner has entered into more than one constraction conlract
providing Fer an escrow account, the e iy elect to combine the
aonnits held as retainage nuder cach contraet into ohe or mors escrow
aceonits or may establish a separute escrow aceount lor each contract,

(6 Lpan defuult by or averpayment to the: contractor as determined
[.}- a conrt ol conpetent jurisdieﬁtm or an abitrtor, the eserow aguont
shall pav Hie ovwnor the amennt determived to be dne o account of the
deefaalt o overpayiment. Such amount shiall e subjoct to the redemption

valie of the fvestments i the escrow weeonnt at the e ol

disbursement.

(71 The escrow account may be tern dimted npon completion and ae-
coptance ol the eomstruction project as provided in this act

i85 All fees and expenses of the esciow agent shall be puid by the
OVWTET

(91 The oscrow wccount shall constitute a _&lnwi‘l‘ic lwlr‘d‘gy to the
owner. A contractor or subcontractor shall not wssign, ]lll..'tl;{t', discount,
seell or tramshor its intorest it an escrow accotnt except to its surety. The
eserow accotnt shall not be subjeet to levy. gamishment, attachment, lien
ar any nther provess. ) 7

(10 The form and temns of Ui eserow agreewent shall be included
i all solicitations for construction projects and shall be given to the con-
tractor prior to entering inte a contract.

(111 The owner shall not be lidble for a breach of fiduciary duty of,
or a failure to perform by, the escrow agent wicler the escrow u:g;'c'm; 1ent
as established by a cont of competent jurisdiction, or for fuilure of a
financial institition to hanor investments issued by it that are held in the
EROTOW aceount. -

(120 An eserow ugent shall not be linble to a party to the eserow
agreetment unless e eseraw agent s found by w court of competent
jurisdiction to luve breached its fiduciary duty to a beneficiary of the

CROTTRY l‘lJ_EE'l’l‘l]lf.‘lit.
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() 1Fan owner Bails to deposit retainage thial is being sithheld or fails
to make pavients due ws roguired by this act. the owner shall pay an
additional 1.3% of the amonnt not deposited or paticl for each month or
fraction of a month wtil sueh vetainage is deposited or puidl.

1A contractor may tender Lo an owner acceplible subistitule
security with aowritten tequest for release of retainage i the amomt of
the substitnte seenrity, To the extent of the security tendered, and pro-
vided the contractor is not in defult of any ol its obligations under the
contrel. the contretor shall be cntitled b recvive cash pavinent of re-
taimage already wathheld and shadl not be subject to the withholding of
further retuinage.

(21 A subcontructor may tender to a eontractor acceptable substitute
security with aowritton rerquest [or release of retainage in the amount of
the substitute security. To the extent of the security tendered. anel pro-
vided e subeontactor is not in deluault of auy of its ubligations nnder
ther contract. Ure subuontractor shall be ontithod to receive casli pavment
of retainuge already withheld and shull not be subject to the withhelding
af fiurther 1 ‘t;unu}je'n -

i W the tender deseriboed in subsection (gh is made alter retainage
has Boen withheld, the party bosleling: the retainage, within Tive buginess
dlavs after roceipt ol the tender shiall direct the eserow agent to pay over
to the tenddering party the withheld rotainage to the extent of the substi-
thte seenity, I the tender of substitute seentity is masle hefore yotuinage
Jras heen withheld. the party entitled to hold i'(.-luinug{x {0 the extent of
the substitute sceurity, shall velrain from withholding any retainage from
ald Tutnre payments properly e, .

(i) The lollowing shall constitute acceptable substitute security for
rposes of this section: '

(17 Negotiable securitios svith a nrarket value erpial to or greater than
the mnonnt of retainage, including:

(A1 Obligations of the United States goveriment;

(B obligations of the state of Kansas: and

(O eertificates ol s posit jsstiee |1}‘ hranls,

(27 A retainage bond muming the owner as obligee, issued by a surety
COMPRTY antherized to issoe surety honds in the state of Kansas, in the
amount of the retainage to be reloased and conditioned npon subistantial
completion of the work of the party tendering the Jon.

(1 An irrevocable and nneonditional letter of eredit in favor of the
owner. issued by a hank, in the amount of the retainage to e released.

(j) The party depusiting the substitute security shall be entitled to all
interest or other ineome earmed on any such substitute security c:le;:inmi!c.*(l
by such party.

iki Upon substantial completion of the wark of the party tendering

Y-5
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the sulistitnte security, such substibite security shall be returned to such
lmrt}-‘

(1 Upon linal completion of the construction project, any amounts
remnainiteg due shall he paid within the time specilied by section an
amendments thereto. conditioned upon the receipt of the following by
e party [rom whom paviment is rm‘l:l.ustul:

i1 A properly camnpleted wpplication for final pavinent,

(20 A release, il rn:-eiuit'ml‘ ol all payroent claims amd claims ol Hen
agdust e owner arising tneder and by vivtne of the contract i gnestion,
other than such claims, if wy, as 1||';17".' [P ﬁlwuil‘iuulh' f;~..\:L-:,'[»h.'d ];_v tl
comtractor or aitheontractor or snpplier frons the aperation ol the reloase.

() 1Fa party obligated to ke payment fuils to pay such amounts
within the time specilied in section 4. and wnendments thereto, such
party shall pay an additional 15% of the amonnt not pratic] Lor cach month
o Fraction of month antil pavinent is properly made.

(i Within five business davs alter the owner nakes o pavinent or
when the awner directs disbursennent from wa eserow acconnt, thie owner
diall give notice ol the date aned amonnt of the paytment to iy subcon-
bractor who makes o wrilten rosest to the vwmer for such notice.

o) I me event shall any retainage he withheld when a payvinent or
prertormee bonel has been pre widlod Dy the contractor or subcontractor.

See. 30 Hany payinent }_1]'()1‘1("!‘i}’l1lii:‘. iuuhu]ingp;.a}‘nwutni‘ retadnre,
is not made or il retainage s not {]iz'illl}iiti.‘l[ in o eserow account inoac-
corvdance with the provisions of this act, the contructor and any subeon-
trctors, rogardless of tier, shall he entitled to suspord Purther perform-
ance under any contract for constmetion unbil payment, including
upplfc:;d}lv interest. is macde or retainage, including applicable interest, is
depasite L Any party to whorn payient is e shall he entitled o rocover
from the party ahligated to make payinent any costs inenrred on ueconnt
ol the suspension.

See. B (a) No prov!‘siun in o contract or subeontract for constinetion
i the state_of Kansas that purports to waive, release or oxtinguish the

right « '{Ll fw miraete e:'@f[ﬁﬁmﬁfﬁrﬂmtm“wmﬁwwtmrﬂnﬂmmr—ﬁ r}u

ohtuin an equitable adjustment, for delay in-perlorimmgThe conlractni
subeontract, if the delay is cansed in whale or in part hy acts or omissions
within the control of the other purty to the contract or subeontiet or
persans acting on hehalt of the other party. is against public policy and
void and unenforeeable, The section shall not affect the validity or en-
[orceability ol any contract provision that (1) 1)t'uclntle-s a conbractor or
subeontractor from recovering the portion of any delay costs or damages
that arce cansed by acts or omissions within the control of the contructor
or subcontractor or persons auting on belll of the contractor on subcot-

@ Sub -Subcontraalor or suppelier

@mrm: )

frctor or (2) recuires tht;.‘./conf1':-13t<:1En'l:c:.]iw(mlnmtur to gve nofice 0l
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by Any provision fororin conmectinn with a contract for constriction

which requires u contractor or sibeontractor or thal person’s surely or

insurer to indermify any party for death or injory to persons o damagy
d by the cantractor ar siheontractor o1 its employ-

b propsetty ol v 3
evs, agents. subeontractors or suppliers, sladl be virdd as aginst public
prodiey aned wholly mnenloreealile.

Gee. T Inoany action to enforee sections 4 and 3, audagnendments

therreto, im:]mlm};r, arhitration, the cont, or :u'luil‘mh'n:EmlUl\\-au‘ll Losts
anel rewsonable attomeys fees to the prevailing party. Venne of snch an
action shall be in the state or Fedoral court For the digtrict or cotnly where
tee veal property is located,

Sec. S, The provisions of the Kasas [airugsy in private construetion
contract act shall not apply te Elw funpiren unu-n@singlv-ﬁnn[h" resicdential
housing aed wulti-fanily residential housing ol Tour units or loss.

Geel 9 This uct shall take effoct and he in foree Trotn and after its
publication in the statute book.
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