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MINUTES OF THE SENATE UTILITTES COMMITTEE

The meeting was called to order by Chairman Stan Clark at 9:30 a.m. on February 10, 2004 in Room 526-
S of the Capitol.

All members were present.

Committee staff present:
Raney Gilliland, Legislative Research
Bruce Kinzie, Revisor of Statutes
Ann McMorris, Secretary

Conferees appearing before the committee:

Others attending: See Attached List.

Chair opened the committee meeting and discussion continued on:

SB 331 - Recording leases or easements related to wind resources or technologies

Chairman Clark noted the goal is to accomplish a consensus for direction on SB 331. He provided
background information on HB 2280 requiring the recording of a memorandum lease related to wind
resources and technologies that passed the House in 2003 and was referred to this committee. The
following documents were provided for the committee — (1) Texas wind energy lease worksheets of
Bernie Nordling which were presented to the committee in 2003 (Attachment 1); and (2) Memorandum of
wind farm easements filed in State of Kansas, Gray County. (Attachment 2)

Scott Schneider representing Kansas Wind Coalition and in opposition to SB 331, provided the committee
with copy of the Luthi vs. Evans supreme court case and cited the referral to so-called “Mother Hubbard”
clauses in the document in question. This case involves a legal question - the issue presented is whether
or not the recording of an instrument of conveyance which uses a “Mother Hubbard” clause to describe
the property conveyed, constitutes constructive notice to a subsequent purchaser. (p.626). Mr. Schneider
called attention to the following language (V.223 p. 629) - “These two provisions in K.S.A. 58-2221 show
a legislative intent that instruments of conveyances should describe the land conveyed with sufficient
specificity to enable the register of deeds to determine the correctness of the description from the
numerical index and also to make it possible to make any necessary changes in address records for mailing
tax statements.” and “A description of the property conveyed should be considered sufficient if it
identifies the property or affords the means of identification within the instrument itself or by specific
reference to other instruments recorded in the office of the register of deeds.” (Attachment 3)

Charles Benjamin, Attorney, Lawrence, KS. who deals with wind leases through his various clients
reported on his experiences and answered questions.

Chairman Clark urged the committee to read the written testimony for SB 331 provided by Attorneys -
James Yoxall of Liberal and Philip Ridenour of Cimarron.

Raney Gilliland of Legislative Research reviewed the laws regarding wind leases from the states of South
Dakota, Minnesota and Nebraska. Question asked regarding the extent of wind development in these
three states and Mr. Benjamin responded - Minnesota has extensive wind development; Nebraska is
minimal and he didn’t have the information on South Dakota. (Attachment 4)

The next meeting of the Senate Utilities Committee is scheduled for February 11, 2004.

Adjournment.

Respectfully submitted,
Ann McMorris, Secretary

Attachments - 4

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1
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Sen. Stan Clark

From: Bernie Nordling [benordling@sunflower.com]

Sent: Monday, March 10, 2003 3:38 PM

To: Senator Stan Clark

Cc: John E. Crump; Phillip R. Dick; Doug Smith; Erick Nordling
Subject: HB 2280

Stan,

I have talked with my client and I now have her permission for you to share with the committee members my

worksheets on the Texas wind energy lease. I hope that will be of some help to you at tomorrow morning's
hearing on the bill.

Thanks for your help and patience on this important issue.

Bernie

Senate Utilities Committee

February 10, 2004
Attachment 1-1

3/10/2003
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GROUND LEASE AND EASEMENT AGREEMENT

§e 3y: Bernard E Nordling;
s :

B i

"THIS GROUND LEASE AND EASEMENT AGREEMENT (“Lease™) is made and executed to be cffective
, 2001, by and between Donna Jerrye Van Leer ("Owner"”) and CIELO LAND AND CATTLE

L.P.,, a Texas limited parmership (*“Tenamt").

WITNESSETH!

In consideration of the payments hereinafter reserved and the covenants and agreements herein

)

Y 2% . ) : : ;
; p contained, Owner does hereby exclusively demise and lease unto Tenant and grant certain easement tights
‘ unto Tenant, and Tenant does Nereby ﬁ and lease from Owner and aceept certain easement rights from

“/@Q,“‘M Owner, aver that certain parcel or parcels of unimproved land of approximately Five Thousand Six Hundred
;ﬁ %E_’f teen (5,15165 acres located in the County of Upton, State of Texas, and all air rights thereon, as more fully
{ des in Exhibit “A” attached hereto and incorporatedherein ﬁ % reterence (“Property”),
fort ses, for the term, fo yments and on the terms and conditipns heveinafier set forth, :
L. Definitions and Cenain Covenants. The following defimtions shall apply for the purpose of
this Leage; , ' e A ; k
WhaXay WTE & M& ( Y AN
1.1 Continuous WTG lon Period shall mean a period of co ction of
WTGs on the Property by or on behalf of Tenant in which no more than six (6) months expirg between the
cowﬂnmmmﬂ_uxﬂ%gwg on flfé Praperty and the commencement of construction of the
next WI'G to be constructed on the Property. Continuous WTG Construction shall include each period of
time during which production has temporarily ceased in connection with the Tenant's repair, maintenance,

upgrading, repowering or replacement of WTGs on the Property. Tenant shall not use the Continuous WTG
Construction Period provisions of this Lease to continue the term of the Lease unless such construction is

_necessary for the operation of the WTGs on the Property. Conggruction on a WTG shall be deeme

“wmw i01), Lonstruction or installation of a WTG begins. Construction on
)}i a WTG shallbé deemed “completed” when the WTG iz ready for the production of electricity.

P i S ——
v 1.2 Force Majeure means causes beyond the reasonable control of and without the
fault or negligence of the party claiming Force Majeure, including but not limited to acts of God, labor unrest
inclnding, but not limited to, slowdowns, picketing or boycotts, strikes, flood, eatrthquake, slorm, fire,
lightning, explosion, power failure or power surge, vandalism, theft, the cutting of power, transmission or
ather linos, wires or cables to the Project by persons other than Project employees, epidemic, war, revolution,
riat, civil disturbance, sabotage, change in law or applicable regulation subsequent to the date hereof and
action or inaction by any faderal, statc or local legisiative, executive, administrative judicial agency or body
which in any of the foregoing cases, by exercise of due foresight such party could not reasonably have
expected to avoid, and which, by the exercise of due diligence, it is unable to overcome. The parties shall be
excused from performing their respective obligations under this Agreement and shall not be liable in damages
or otherwise if and to the extent that they are unable to so perform or are prevented from performing by a

Force Majeure, provided that:

() the non-performing party, as promptly as pmcn'?:abla after the securrence of the
Force Majeure, but in no event later than sixty (60) days thereafter, gives the other party written
notice describing the particulars of the occurrence;

(b) the suspension of performance is of no greater scope and of ho longer durstion
than is reasonably required by the Force Majeure;

() the non-performing party use good faith and commercially reasonable effvrls 1o
remedy its mability to perform; and

CIELO MASTER LEASE FORM (9-5-01) PAGE |
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ng Party 't;%; ormance of its

obligations excused az a result of the occurrence, it shall give prompt writtan notification thereof to

the other party.
1.3

Grogs Revenues and Tenant Covenants regarding Gross Revenues.

Gross Revenues shall mean and include for the Lease Term:

Al

e o A g Sl

L,

133

——

payments received by or an behalf of Tenant from any person or

“entity resulting from any contract or transaction for the sale of
productio , electricity, power, capacity, and/or
renewable energy credits, pollution credits or other associated
credits (excluding PTCs) between Tenant and such person or
entity,

payments received by or on behalf of Tenant from any person or
entity as settlement or judgment amounts (a) to buy out or buy
down, in whole or in part, any take or pey contracts related to
the Property, or (b) to resolve any breach of such contracts, and

payments to Tenant by an insurer which are made specifically in
lieu of revenues as defined in Section 1.6.1 and 1.6.2.

Gross Revenues shall not include:
._r—-—?-m-sr-

Wit
U

1.3.5

1.3.6

137
138

1.3.9

“Fert Cofe

CIELO MASTER LEASE FORM (9-5-01)

any proceeds from any | sum payment or_payments to
mmﬁ%ﬁ%!‘mﬁw Y energy or elechicity
or ¢Epacity purchase conbact or other contract telating to the
Project or payment of liquidated or other damages under any
energy or electricity or capacity purchase coniract or other

contract refating to the Project,

any sales, use, or other taxes imposed on such sales,

sny amounts for energy used in the operations of the Project,
from any lump sumn payment or payments to cancel or modify
any obligation under any contract relating to the Project (other
than energy or eleciricity or capacity purchase contracts),

payment of liquidated or other damages under any contract
relating to the Project (other than energy or electricity or
capacity purchase contracts),

any proceeds received from the sale, lease or other disposition
of any WTG or any other of Tenant's Improvements (or any

interest therein),
LY

sny tental or lump aum_payment recened by Faoam in
exchange for lenant’s assigmng, subleasing, morigaging or
otherwise ransferring all of any nterest of Tenant in this Lease;
pravided, however, that no such disposition or transfer shall
purport to, or have the effect of, assigning to any other person or
entity, the right to r=ceive the percentage of Gross Revenues as
defined herein which wonld otherwise be due to Owner under
Article 4 hereof, and

PAGE 2
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any energy oOf electricity or capacity purchase
contract or other contract relating to the Project or
payment of liquidated or other damages under any
energy or electricity of capacity purchase contract o
other contract relating to the Project,

1.3,5 any sales, use, or other taxes imposed on such sales,

1.3.6 any amounts from parasitic or other loss (i.e., electrical
energy used to powdr Windpower Facilities or
Operations, or lost in the course of transforming,
shaping, transporting or delivering the electricity);

1.3.7 payment of liquidated or other ciime;gcs under any
contract relating to the Project (other than energy or
electricity or capacity purchase contracts),

.._.
L
[r =}

any proceeds received from the sale, lease or other

disposition of any WTG or any other of Tenant's
Improvements (or any interest therein),

1.3.9 any rental or Jump sum payment received by Tenant
in exchange for Tenant's assigning, subleasing,
mortgaging or otherwise transferring all or any
interest of Tenant in this Lease; provided, however,
that no such disposition or transfer shall purport to,
or have the effect of, assigning to any other person or
entity, the right to receive the percentage of Gross
Revenues as defined herein which would otherwise
be due to Owner under Article 4 hereof, and

1.3.10 any PTCs accruing to Tenant related to the operation
of WTGs on the Property.

Tenant covenants that:

1.3.11 if production, energy, electricity, powet, capacity,
and/or renewable cnergy credits, pollution credits or
other associated credits excluding PTCs related to
the Project is sold at the same time under more than

= one price, Tenant shall pay Owner based upon the
weighted average of all such prices,

1.3.12 each pawer putchase agreement or other transaction
providing for the sale of production, ¢nergy,
electricity, power, capacity, and/or renewable energy
credits, pollution credits or other associated credits

VanLeer!2.14.0t ¢lean DOC PAGE ]
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excluding PTCs entered into by Tenant that results in
Gross Revenue to Tenant shall be the product of
arms-length negotiations;

if Tenant receives any proceeds from any lump sum
payment or payments to cancel or modify any
obligation under any energy or electricity or capacity
purchase contract relating to the Project, or Tenant
receives payment of liquidated damages or other
damages under any energy or electricity purchase
contract relating to the Project and, following such
cancellation ot modification or receipt of such
liquidated or other damages, the price required to be
paid under such energy or electricity or capacity
purchase contract for energy from the WTGs located
on the Property has been reduced for any period
during the term of the contract (a “Reduced Price
Period”), then Tenant agrees that Gross Revenues for
energy sold from the WTGs located on the Property
during a Reduced Price Period shall be calculated
using the price or prices applicable to energy
purchases under such energy or electricity or
capacity purchase contract during the applicable
Reduced Price Period without giving effect to such
reduction; and

Tenant shall not enter into any contract or transaclion
providing for the sale of production, cnergy,
electricity, power, capacity and/or renewable energy
credits, pollution credits or other associated credits
excluding PTCs from the Project to a person or entity
affiliated with or in any way related to Tenant, unless
the contract is an arms length bona fide transaction
or is the result of bona fide good faith and
commercially reasonable efforts to obtain a fair
market value price for the sale of production, energy,
electricity, power, capacily and/or renewable encrgy
credits, pollution credits or other associated credits
excluding PTCs from the Project.”

A\

Tenant and Owner agree to the following:—

1.3.15 All Gross Revenues from the sale of energy,

VanLeer12.14.01 ¢leanDOC

electricity or capacity shall be calculated without
offset for any cost of producing, gathering, storing,
transporting, marketing or otherwise making

PAGE 4
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glectricity, energy, or capacity ready for sale or use
and delivering it at the Point of Interconnection.

1.3.16 To the extent there is a loss of production between
each WTG and the point of delivery tothe Point of
Interconnection, measurement of kWh production at
each WTG shall only be reduced by a factor
calculated based on variances between the aggregate
of all WTG production measurements and the total
measured kWh production at the point of delivery
tothe Point of Interconnection.

1.3.17 Owner or its designated representative(s) shall have
the right upon three business days’ notice, during
normal business hours, to inspect all records and
documents related to the determination of Gross
Revenues, including any records of readings of
meiers maintained for the purpose of measuring
electrical generation by the Project. Such audit shall
be performed during Tenant’s normal business
operations and hours. If any Rent paid to Owner by
Tenant shall be found to be less than ninety-seven
percent (97%) of the amount payable as shown by
audit (unless justifiably disputed by Tenant), then
Tenant shall pay the reasonable cost of such audit a3
well 25 the additional Rent shown to be payable by
Tenant to Qwner plus interest at twelve percent
(12%) per annum; otherwise the cost of such audit
shall be paid by Owner. Tenant promptly shall pay
Owner any unpaid amounts, and Owner promptly
shall refund any overpaid amounts, revealed by such
audit. In order to verify the accuracy of the
‘Production Rent paid to Owner, Owner may examine
Tenant's records relating to the Production Rent
during Tenant’s regular business hours-at the
location in which Tenant normally keeps such

records.

1.4  Improvements shall mean all facilities, structures, equipment,
machinery, wires, conduit, fiber, cable, poles, materials and property of every kind and
character which are constructed, installed and/or placed on, above of below Property on
behalf of Tenant, including without limitation roadways, substations, transmission lines and
alf other Interconnection Facilities.

1.5 Interconnection Facilities shall mean all Improvements whose
purpose is to deliver clectrical power from the Project to a utility grid or other system,

VanLeeri2,14.01 clean.DOC PAGE 3
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the occurrence of a Regulatory Suspension, 2 Continuous WTG Construction Period or an event of Force
Majeure, Owner shall have the right to terminate the Leage during such Additional Extension Term upon
not less than sixty (60) days’ notice 1o Tenant unless Tenant, during the sixty (60) days following the
receipt of such notice, recommences Production In Paying Quantities. Tenant may exercise its right to the
Extension Terms by giving Owner written notice thereof not less than thres (3) months and not more than two
(2) years before the expiration of the Initial Term or immediately preceding Extension Term, as the case may

The terms and conditions set forth in this Lease (including the Rent and other amounts to be paid b%

Lo
Tenant to OWiery shall co nid semain in effect during the Extensi ;

24 ulat i i ion T Upon the occurrence of a
Regulatory Suspension during any Extension Term, Tenant shall give written notice to Owner of such
Regulatory Suspension and the circumstances thereof within thirty (30) days after the commencement of the
Regulatory Suspension. Tenant shall then have a period of twelve (12) months afler the commencement of
the Regulatory Suspension to resume payment of Production Rent (as defined hetein) to Owner, during which
period of time the Lease Term shall continue and the Lease shall remain in effect on the same terms ang
conditions set forth in this Lease. If Tenant is able to resume payment of Production Rent within the twelve.
month period, then the Extension Term will be deemed to have been suspended during the Regulatory
Suspension, and the result of such suspension shall be that the Extension Term is extended onc day beyond its
original expiration date for each day of the suspension. If, however, Tenant is not able to resume payment of
Production Rent by the end of such twelve-month period of Regulatory Suspension, the Extension Term shall
terminate effective a5 of the last day of the month following the end of such s twelve-month period. A
Regulatory Suspension shall not reduce or defer Tenant's obligations to make Minimum Rent payments as
specified in the other pertions of this Lease.

2.5 Force Majeure. A Force Majeore shall not operate to terminate any Lease Term
and, during the continuance of atty Force Majeure event suffered by Tenant, the Lease Term shall be
suspended; the result of such suspension shall be that the then current Lease Term is extended one day beyond

its original expiration date for cach day of the suspension.

: mhy (i} upethe Property for the development,
construction, installation, operation, maintendtiCe, Fegair, Tefifacement and removal of the Project, including all
WTES S sl Ptmed Interchrnection Facilities and other Improvements, and all other activitics associated
therewith such as, but not limited to, performing wind and environmental studies and soil tests, installing,
muaintaining, operating, monitoring and removing meteorological equipment, constructing roads and surveying
the Property; (ii) usc and convert all of the wind resources on the Property; and (iii) possess the Property for
uch purposes and to undertake any other activities related to the Project and the Improvements (including,

ithout limitation, communications systems development associated with the operation of the Project and
cho-tourist as provided herein), whether accomplished by a third party authorized by Tenant or by Tenant,
that are compatible with such uses and do not substantially interfere with any use reserved to the Owner.
Nothing in this Lease shall be interpreted as imposing on Tenant any obligation to install WTGs or other

Improvements or te any Projects on the Property. 8 g‘
}/IM_&Z—/ % 2449&_/
Scparate Jeases

2 ’ t use the Pro for one Praj Tenant may
divide the Propenty into multiple separate Projecis. In the event that Tenant elects to have more than one
anﬁ'ﬁ_-mﬂu leases, and amend- thiz Leasge, to permit each such
separate Project to have a -separate lease which is specific for it with no requirement for additional
consideration from Tenant in connection therewith. All such new and separate lcascs shall have the same
terms and conditions as this Lease, except that (i) the Property shal] be defined specifically in each case;
(ii) the Rent shall be s prorated portion of the amounts sct forth in Article 4 hereof: (iif) Owner shall grant
s¢parate easements to the then tenants (which need not be the same entity as Tenant) under the other leases for
such things as non-obstragtion, overhang, access and tansmission; and (iv) the Owner under each separate

lease shall be the fee owner(s) of the real property covered by that lease. Tenant shall reimburse Owner its
reasonable costs up to $1,000.00 for sach transaction ¢ffectad pursvant to this Section 3.2.

CIELO MASTER LEASE FOR&M:%@:)' PAGE &
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33 Compliance With Laws, Owner shall not be responsible for obtaining any

governmental permits and approvals necessary for the construction and operation of the Project. Owner shall

cooperate with Tenant as necessary to obtain any governmenta] or utility approvals or permits, g‘&g or
expense 1o Tenant, provided that Tenant shall reimburse Gwner for all its reasonable out-of-pocket eXpenscs

tly i in connection with such cooperatian,
- 3.4 Uses Reserved by Owner. Owner expressly reserves the right o use the Propesty
) for ail other purposes not granted to Tenant under this Lease, including hunting, oil and ges development,
ranching and agricultural purposes, that de not interfere in any way with Tepant’s yse of the Propa ele;
hig Lease or the enjoyment of the rights herein demised and leased; Br6vided, however, that Owner shall
i PAfE T me-traject or gry other Improvement, and<dierebyindern ifies and holds

mxmursk I vidE

Qrring.on the Property; Caused by the discharge of any firearm

or other wea - aays prigr writfen nofice to Tenant of any verother than

v i

hunplg, Tanciiifig and agriciltural purposes, If Tenant belicves that mierference with Tenant's use will result

12

D
=\,  from the proposed use, Owner shall cooperate with Tenant in good fjth to facilitate the compati jlity of
Ownei'sproposed use with T i /nﬁl\h Ly

¥ Mo Interference, itg the term df this age, O¥@PT Covenants and agrees that
/ § neither Owner nor its agents, lessees, invitees, guests, licensees, successors or assigns will (i) interfore with,
\ impair or prohibit the free and complete use and enjoyment by Tenant of its rights granted by this Lease; (if)

mAL== aran 25

take any action which will interfere with or impair the availability, accessibility, flow, frequency, or direction
of air and wind over and above the Property; (iii) take any action which will in any way interfere with or
impair the transmission of electric, clectromagnetic or other forms of energy to or from the Property; or (iv)

take any action which will interfere with or impair Tenant’s access to the, Property, fog the purposes specified
N in WWO anyora TOVements, .o g

3.6 Quiet Enjoyment. Tenant shall pcacﬁb]y hold and enjoy the Property for the
purposes stated herein, and any and ail other righis granted by this Lease, for the entire Leage Term without

hindrance or interniptign by Qwnet or any pther person or persons claiming by, through or under Owner
ﬁ?&m equity, ] i -@).a._ Lt = /&ﬁ

2

AL '@ Uile
; Zoning. ' Owmer hereld agrees Tenant may, if #_bo elects and at any time
follewing execution of this Agreement, commence taking any and all actions as may be necessary or proper

QQ for effectuating change of zoning and such other land use regulation of the Property and may apply for any
applicable permits or approvals to allow wind energy development on the Propcrtyéuhf-ﬂm‘.isz.oﬂuy-ot’

er. JOwner shall cooperate with TenanT in Tenant's efforts to

effectuate the zoning and/or other change or application; provided, however, all costs and expenscs that may

be tncurred or assessed directly or indirccﬂ:{ with respect to effectuating the said change shall be borne by
9,

Tenant,

4, Rent! "

Prodicfion Kent"). At no time the Production Rent be

s0ld_as measured at the point of deltVery of electricity to the

E-§ 4.1
_A amount of Three perc

intefconmect to a fommon transmission carcier, Owner agrees that all electricity production from

the Propegty shall have déductions or losses, directly o&indirec T producing, gathering, transforming,
trampnﬂinna\me ;

Slectnicity produced ready for sale or use and delivered at e closest
caommon carrier HEGmis enant shall riot calculate Production Rent by averagmg the Gross
Revenues received in 1

ect of WTGs located on the Property with revenues received with respect to
WTGs located on other properties; provided, howevey, that nothing contained herein shall prevent Tenant
from interconnecting Improd¢ments with any facilitics of Tenant or ny other person not located on the

e ?Wm&%
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% ‘ 'S rent payments to Dwner during cach Lease Year shall
be Ten Thousand and No/100 Dollars ($10,000,00) per Lease Year. For each annual period, the Minimum
Rent shall be due sixty (60) days after the end of each Lease Year only fo the exient the Production Rent
omcmmmmm% Rent
and Prodiicrton Reit are collechvely referied fo 2s "Rent”. Any Mimimum Rent owed shall be proportionately
reduced for any period of Regulatory Suspension or Force Majeure. No Regulatory Suspension, Force
Majeure, or Continuous WTG Construction Period shall reduce or defer Tenant's obligations to make
Minimura Rent payments as specified above,

4.3 Payment of Production Rent, Tenant shall pay Production Rent to Owner on a

monthly basis, and such Production Rent shall be due and payable on the 15% day of each month. Production
Rent not paid by the 15" day of the month following each month during which such Production Rent was due /V

and payable shall accrue interest at the rate of =ight (8) percent per annum. For months when Production Rent

amounts due Owner total less than One Thougand Dollars (81.000.00), then Tenant may Elect 1o accrue and
defcr?pg_'@ent of Production Rents gue for up to twelve (12) months without interest or penalty, 5o long as the ™ > \f

total Production Rents for which payment has been deferred, plus Production Rents due on’each succeeding
ousand Dollars ($1,000.00).

Praducti(%em %E%d_m, do not d One

Tenant shall make rental paymépts wng%t:q' - o L-et1e )/i/‘%
Tlets AnPragfy 7,

Address: Donna Jertye Van Leer -

5213 Branchwood Court
Lawrence, KS 66049

due.

or such other address as Owner indicates in writing at least ten (10) business days before the nex payment
i ; é

all real and personal property and other taxes, general and special assessments, and other charges of every
description (“Taxes”) levicd or assessed against the Property and improvements thereon other than Tenant's

Improvements (“Owner’s Taxes™). : "W

3.1.2  Tenant's Taxes § ch'tn ti receipt from Owner of the relevant
Taxes statement pursuant to this Section 5.1.2, Tenant §hall pay to Qwner prior to delinquency the amount of
any incresze in the Taxes levied agai a result of Tenanf's leasehold interest or the
installabion of the Tmprovements on the Property (“Tenant's Taxes™. Tenant shall not be responsible for

Taxes attributable to improvements installed by Owner or others on the Property, or to the undatlying value of
the Property itself. Owner shall submit the annual staternent for Taxes to Tenant within two (2) weeks after

the date Owner receives the statement from the taxing authority. T?g; may elect to have the statement for
Taxes sent directly to Tenant. Ip such event, Tenant shall pay uxes to the appropriaie taxing authority
]mmhﬂl pay to Tenant Owner’s share of such Taxes prior to delinquency (or
Tenant may offset such amount against Rent), If Tenant receives such staterment directly, Tenant shall submit
a copy of the statement for Taxes to Owner within two (2) weeks after the date Tenant receives the statement
from the taxing suthority.

3.13  Eajlure 1o Pay. In the event of the failure of either party to pay the above
Taxen prior to delinquency, the non-defaulting party shall have the right to ¢ure such default by payment of
those Taxes and any penalties or interest on such Taxes which are due, and to credit or deduct, as the case may
be, such payments to Rent due hereunder. :

CIELO MASTER LEASE FORM (9:5-01) PAGER
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52 Tepant’s Right to Contest, Tenant may contest the legal validity or

amount of any such Taxes, for which it is responsible under this Lease, and may institute such proceedings as
it congiders necessaty, provided that Tepant shall bear all expenses in pursuing such contest or proceeding.
With respect to any Taxes which may constitutc a licn on the Property, Tenant shall promptly pay such Taxes
unless the proceeding in which it contests such Taxcs shall operate to prevent or stay the collection of the
Taxes so contested or unless Tenant removes any such lien by bonding ot otherwise. Owner agrees o render
to Tenant all reasonable assistance in contesting the validity or arnount of any such Taxes, including joining in
the signing of any reasonable protests or pleading which Tenant may deem advisable to file; provided,
however, that Tenant shall reimburse Qwner for its reasonable out-of-pocket expenses, including attorneys'

fees incurred in cotmection with providing such assistance,

6. Liens. Tenant hereby indermmifies and agrees to hold Qwner and the Property free, clear and
harmless of and from all mechanics® liens and claims of liens and all other liability, claims and demands,
including attorneys® fees, that arise a8 a result of work on the Project, and that have not been removed or

discharged as of the date that is thirty (30) days m ! é W

B AT
7.1 Maintenance. Throughout the terrg-pf this Lease, Tenant shall, at Tenant's sole
1
mﬁ ~ (')! h‘._.“Q ﬁ? ﬂ-"!.f-— 4 s

cost and expense: Al » . T Y A,
fu Mwmwﬁf’vfr‘md +Vi = Figy il ot = £
(a) maintain all roads un the Property in good condition; all such roads shall

W be FEved CATICRE 0T BElEr, =
r———r"
\\f )] use reasonable efforts to cause any areas disturbed by construction to be
substantially returned 1o their original condition by the date that is
&) required under Section 11.3 hereof,
nol bring onto the Property any of the following types of plant: golden
rods, bitter weeds, mesquite or African nae.

(d) not remove or disturb any archaeological astifacts located on, in or under

§ ..F the Property without approval of the State Historic Prescrvation Office
{"SHPO"); any artifacts removed after obtaining such approval shall be

prompily delivered to Owner (or as the SHPO may otherwise direct) and

shall belong to Owner,
g, A ;
' f (e} not remOVe Or possess any plants or animals located on, in or under the
Property..
Y4 T () not bring or grant permission 10 any persen to bring any fireanms onto the
‘, Property.
""') The above notwithstanding, Tenant shall have no obligation to repair or maintain as provided sbove

to the extent such repair or maintenance is necessary because of the negligent or intentional acts of Qwner or
its agents and employees. Any and all repair and rraintenance obligations which arise due to Owner's
negligent or intentional acts or omissions shall be repaired by Owner at its qole cost and expense upon notice

~ Ey_’_l‘mnt.

8. Improvements: Preparatory Work.

8.1 Ownership. All Improvements shall at all tires remain the property of Tenant of
ity successors and assigns and the Owner shalt have no right, title or intexest therein,

8.2 Remoaval. All Improvements constructed or placed on the Property by Tenant
during the term of this Lease, or any extension thereof, may be repaired, replaced, added to or expanded upon

CIELO MASTER LEASE FORM (9-5-05) FAGE?®
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uring the Lease Term, 4ihd upon the tion of the Lease shall be subject to

Water and Caliche. Tenant may use water from Owner’s existing wells only upon
payment to Owner\of $0.25 per barre] of water used. To the extent allowed by law, Tenant may construet jts
own water wells upqn the Property,; in such event, Tenant shall not be charged for use of the water, but Tenant
shall allow Owner t use water from such wells at no cost to Owner. Upon termination of this Lease and
request by Owner, Ténant shall disassemble water wells that jt has constructed and cause such area of the
Property to be retumed to its approximate original condition as existed before the installation of Tenant’s
water well, all at Tenant's sole cost and expense, all in accordance with Section 11,3 hereof. Tenant may
excavate and use caliche from the Property only upon payment to Owner of the then prevailing market price.

9. Inderppity.

2.1 Indemnity by Tenant Tenant shall defend, indemnify, protect and hold Qwner
harmless from and against al] liabilities, costs, expenses, obligations, losses, damages, claims, (collectively
“Liability™) resulting from the gross negligence, willful misconduct, or breach of this Lease by Tenant, its
agents, contraciors or employees, invitees, licensces and permittees; such indermification shall include
without limitation damages arising from fires, casualties, environmental damages, U.S, Fish & Wildlife
related damages, and personal injury damages; provided, however, that such Liability is not dve to any
negligence, willful misconduct, or breach by Owner, its agents, eontractors or employees, invitees, licensees
or permiftees. Owner hereby waives any claims against Tenant for damages or injury directly suffered by
Owner arising as a result of any audible or electtomagnetic noise, electrical interference and tadio frequency
interference, atiributable to Tenant’s operations on the Property,

g« lndemnity by Owper. Owner shall defend, indemnify;profect, and hold Tenant”
harmless from and agiingg all Liability resulting from the neglipence—wiliful misconduct, or breach of this
Lease by Owner, its agents, ¢oiltrastars invite?f, licensees and permittees; such indemnification
shall include without limitation damagaeTiSiE—fem 4. casualties, environmental damages, U.S. Fish &
Wildlife related damagaerard personal injury damages; : h

by Tenant at anyftime

Wl

9.3 Survival The obligations of the parties under this Article 9 shall survive
expiration or other termination of this Lease,

10. WW% B g LC2F o, [P

10.1 By Tenant. Tenant and its successors and assigns may assign this Lease, and/or $:

A

\/9% enter into a subleage or other agreement creating possessory interests pertaining to all of the Property subject
7999 0 Owner’s rights under this Iﬁ; witheut Owner’s prior consent; provided that Owner receives written
Bofice of any such assignment’ lease wathin mnety (90) days after the effective date thereof; the assignee
under any such assignment, or further assignment of & prior Assignee’s interest, is hereinafter referred to as
“Assignee.” Any Assignes of Tenant's interest under this Lease, or any sublessee of Tenant's interest under
i this Lease, shall be entitled to all 5T the rig 118 and privileges ol | e fiercunder with respect to this Lease
and the Assignee or ti€ Fublessee shall thereafter, in the éasc of an assignment, or during the term of the
subleage, in the cass of a sublease, be solely entitled to exercize the rights and privileges of the Tenant
hereunder, whether or not reference is specifically made herein to such assighee or sublessee; provided, that if
the original Tenant under this Lease (hereinafter, the “Original Tenant™) assigns all or a portion of its interest )
under this Lease, notwithstanding any other term or provision of this Lease, the Original Tenant shall have

and retait the rights set forth under Section 9.1 hercof. Any reference to the rights of Tenant hereunder shall }
following any such assignment or sublease, include 3 reference to such Assignee or sublessee. Tenant shall
' 'U %

have the t licenses for mgress and egress in connection with any asgignment or sublease, provided

S 3 a5 (1L i 3
i = ey ;| TP — —
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the Leasé assigned, provided that the new tenant ghal agree in writing 1o assume and be bound by all of the
terms and conditions hereof; simultaneously with the assignment or sublease, Owner releases the essigning or

subletting Tenant from all elaims and pbh'gaﬁons under thiz Lease, and Owner agrees to reasonably execite
any document, as requested by the assigning Tenant, evidencing such release. The assigning tenant shall not
be relieved of any obligations arising or accruing prior to the date of the assignment, Without limiting the D

foregoing, if Tenant entors into a sublease or other agreement creating possessory interests pertaining to the
Property, the sublesses or party acquiring such interests shall be entitled o receive from Owner copies of all
notices from Owner (jncluding, without limitation, all notices of default sent (o Tenant) and have the right to
pexform all of Tenant’s obligations hersunder and cure any defaults by Tenant hereunder, Upon the expiration
ot termination of any assignment of part of the Lease Term or any sublease, and if a portion of the Lease Term

remains unexpired, Tenant may (i) elect 10 continue ity performance under this Lease for the remainder of the
Leage Term, in which case Tenant shall cure any and al] defaults of the previous Assignee or sublessez, or (i) \_%
Tenant may elect to terminate this Lease pursuant to its rights in Section 11,1, in which case Tenant shall not
be liable for any damage caused by the previous Assignee or sublessee amd shall not be required to cure any .
" “\-.
)

dellts of the previous Assignee or sublessee. ?
i) WT?WM:;—K’LA
10.2 If Tenant or its successors and assigns at any

Pdr ent ubleage,
time hereafier wish fo assign their interest in this Lease with respect to less than all of the Property, or to
sublease or create possessory interests pertaining to less than all of the Property, Owner agrees that it will, =X~

within twenty (20) days following receipt of a wrinten request by Tenant or its successors or assigns, execute '\;i -
L

ran Fa

and deliver to Tonant (i) an amendment of this Leass that eliminates from the description of the Property the
portion thereof to be included in the partial assignment or sublease, and (ii} a new Lease on the same terms as
this Lease with respect to the portion of the Property to be included in the partial assignment or sublease.
Temant shall be obligated to reimburse Owner for its reasonable costs and expenses in connection with
Owmer's review, execution, and delivery of such documents in an amount not to exceed $1000.00 for each
such assignment transaction. The then-possessory tenant shall remain liable for the payment of Minimum
Rent hereunder notwithstanding any such assignment. No such assignment shall amend or otherwize modify ‘\{

the terms of this Lease other than as specifically alloweg by this Sextion 10,2,
A . b
10.3 et. Subject to Section 16  hereof, in the event of any assignment, sale or

other transfer by Owner of any or all of Owmer’s interest in the Property, the assignee, purchaser or transferee
shall, expressly for the benefit of Tenant or its successors or assigns, assume this Lease and agree to be bound
by all of its terms and provisions with respect to that portion of the Property so rangferred, Owner hal]
thereupon be relieved of any and all obligations pertaining solely to the interest ot interests which are the
subject of said transfer and shall have no further rights therein; provided, however, that Qwner shall not be

relieved of any obligations arising or accruing prior to such assigmment, sale or transfer, unless such
obligations are explicitly assumed by the Assignee in a writing in form and substance acceptable to Tenant in
its reasonable discretion. No Mortgagee of the Owner shall be obligated to assume thig Lease and be bound
the first sentenee of this Section 10.3), although each such Mortgagee's interest shall be subjest to Tenant's

by all its terms and conditions unless and until such Mortgagee forecloses (at which time it shall be subject to
rights hereunder. A

d [ 1§ » 3
: y assig T, sale or-Uther transfer by Tenan e without
conplying with Section 10.1 shall, at the option of Owner, be null and void and shall constitute a default by
Tenant under thig Lease. '

1L Termination.

11.1  Tepminitio Tenant Subject to the prior written approval of any Leasehold
Mortgagee, but notwithstanding any other provisions of this Lease, Tenant shall have the right on thirty (30)
days notice 10 Owner to terminate this Lease and surrender to Owner TIT 0L Tenani's right, title and interest in
Property m 1 EVenT all Nifffier ngMtand obligations of Owier and Tenant shall cease and

or thosé

Jate of such termnation, except

terminate ’aigf__g obligdtions that expressly survive termination of \-\i”

555
- mm%mﬁ%g Fo g tvbec N/
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this Lease, including the obligations described in Section 11.3 below and all Minimym Rent and/or
Production Rent payments accrued as of the date of termination.

112 Sumepder. Upen any termination, surrender, or expiration of this Lease, Tenant
shall peaceably deliver up to Owner possession of the Property or any part thereof, and other rights granted by

this Lease, and shall execute, at Owner’s request, any and all documents reasonably required to record

evidence such termination, 5 g %«‘% ﬁ?\, %’w&:«&
< H3 R ements, m aftér tefmination, surrender, or
expiration of this Lcase fl, upen the written réquest 6f Uwner, remove 10 eighteen (18) inches ‘
below surfac all of the Tenant’s Improvements af The Property_and restore the Property to its

approximate origindl condition thdt exjsted before Tenant installed any improvements upon the Progerty
- Wﬁ;& a é%@ﬁ

Tenant's sole cost and expense.
12, ault a ies. ¢

12.1 Tenant Default and Notice. I Tenant shall(a) fail to pay anyumdispuredtRent,
charges or sums duc and payable hereunder within thirty (30) buginess days from receipt of written notice
from Qwner that such amounts are due, or{b}-fil-te-pay-any disswted-Rontcharsesor surms-cue-tad o
ally mwmmmﬂmmmmﬁﬁ
Qumec_zquesting-the-sssrow/deposit.of suelrser®, then Tenant shall be in default hereunder and, subject to
Article 16 hereof, Owner shall have the following remedies which shall not be exclusive but curmulative and

in addition to any remedies now or luter avajlable to Qwner in Jaw or equity:

12.1.1  Confinue Lease. Owner may continue this Lease in effect as long as
Owner does not terminate Tenant’s right to possession, and Qwner shall have the rieht to collect Rent,
including subren p%gcgr,ed interest, if zny, when due. \/V-f;& VDM-& 5 L
M AL
1212 Cure Defgylt. Owner may cure any default by Tenant after Tenant's cure
period has expired. If Owner at any time by reason of Tenant's default, payz any sum or docs any act that
requires the payment of any sum, the sum paid by Owner shatl be due immediately from Tenant to Owner as

additional rent hereunder, together with any interest due (calculated ot the prime interest rate at Chase Bank of
Texas, N.A. (or its successor) on the date of default plus two percent per annum).

12.13 Terinate Lesse. Subject to Aticle 16 hereof, Owner may terminate this g

Lease; provided that Owner shall not terminate this !ease by reason of nonpayment of Rent if Tenant in good
faith disputes the amount of Rent claimed by Owner and if, within the period of cure set forth above, Tenant
pays to Owner the undisputed portion of Rent.

12.14  Suirender Property. Notwithstanding the above, subject 1@ the prior
written approval of any sublessee and any Leasehold Morigagee, Tenant may at any time surrender the
Propetty to Owner pursuant to Section 11.1. ‘

The breach by Tenant of any provision hereof, other than the breach set forth in Section 12.1, may only result §
in 2 cause of action by Owner under a licab@_@?g’ﬁfﬁlﬂﬁs‘_r‘wh in Section 2.2 and thig Section
lszEWMeﬁi%fm have, in law or in equity, to terminate this Lease prior to the \:F\
expkaﬁmmm? event of any such breach By Temant, Owner Shall;

al least siX ys priot nCUig any o acHon, givé written notice of the cause of breach to

Tenant, any Leasehold Mortgagee and sublessee (of which it hag been notified in writing) concurrently,

specifying in detail the alleged event of breach and the required remedy. If Tenant does not cure or

cofrtmence curing such breach within thirty (30) days of receipt of notice, the Leasehald Mortgagee or the r-
sublessee shall have the absolute right 1o substitute itself for the Tenant and perform the dutes of the Tenant

hereunder for the purposes of curing such breach. Qwner expressly consemts to such substitution, agrees to

gecept such performance, and authorized the Leasehold Mortgagee or the sublesses (or their respective D

S e - 3

-
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employees, agents, representativeg/or contractors) to enter upon the mee such performance

with all the rights, privileges and ¢gbligations of the otiginal Tenant hereunder.

12.2 fa ice. Owner shall be in default of this Lease if it shall fail to meet
any of its obligations under the terms of this L:MMWGD} days
after rmenmmﬂmmﬂmwugh the exercise of
reasonable diligence within such thirty day period, if QOwner faile to commence corrective action within

such thirty day period and thereafter diligently prosecutes same to completion) (“Landlord Events of
Default™)

12.2.1 Tenant’s Remedies, Upon the occurrence of a Landlord Event of Default
described in Section 12,2 above, Tenant shall have the option to pursue any one or more of the following

remadss wihout s ot o dgand AR,y TS B e AT Torintge ST

a. 2 Terminate this Leale without being liable for prosecution or any claim

of damag refor. v
P _

b. Pursue any and all other action or remedies that may be available to
Tenant at Law or in Equity, including but not limited to all loss or damage which Tenant may suffer by
reason of a termination or dispossession of the Property and the loss of the value of its leasehold estate.

13, Condesnnation

13,1  Complese Taking. If, at any tme, any authority having the power of eminent
domain shall condemn all or substantially all of the Property, or all of the Projeet thereon, for any public use
or otherwise, then the interests and obligations of Tenant under this Lease in or affecting the Property shall
cease and terminate upon the earlier of (i) the date that the condernning authonty takes physical possession of
the Property or the Project thereon, (ii) the date that Tenant is, in its sole judgement, no longer able or
permitied to operate the Project on the Property in a cotmercially viable manner, or (iii) the date of the
condermnation judgment, provided, however, that in such situation Tenant shall have the right to terminate the
Lease. Tenant shall continue to pay all amounts payable hereunder to Owner until the earlier of such dates, at
which time Qwner and Tenant shall be relieved of any and al] further obligations and conditions to each other

. under this Leage.

13.2  Partial Taking. If, at any time during the term of this Lease, any authority having
the power of eminent domain shall condemn one or more, but not all, of the WTGs, any Interconnection
Facilities, and/ur any portion of the Improvements or the Property, then the interest and obligations of Tenant
under this Lease as to those WTGs, Interconnection Facilities, and/or any portion of the Improvements or the
Property 50 taken shall cease and terminate upon the earlier of (i) the date that the condemning authority takes
possession of such WTGs, Interconnection Facilities, and/or any pertion of the Improvements or the Property,
(ii} the date that Tenant is, in its reasonable judgement, no longer able or permitted to operate the Project on e
the Property, or any portion thereof, in a commercially viable manner, or (iii) the date of the condemnation E
judgement, and, unless this Lease is terminated as hereinafter provided, this Lease shall continue in full force
and effect as to the remainder of the WTGs, Interconnection Facilities, Improvements or the Property. If the
remainder of the WTGs, Interconnection Facilities, and/or any portion of the Improvements or the Property is
or becomes insufficient or unsuitable for Tenant’s purposes hereunder, as determined by Tenant in it
reasanable discretion, then subject to the rights of any Leasehold Mortgagee under Article 16, Tenant shall
have the right to terminate this Lease as to the portion of the Property to which Tensnt continues to hold the
rights, at which time Qwner and Tenant shall be relieved of any further obligations and duties to each other

under this Lease,
133 Apportionment, Distibution of Award. On any taking, all sums awarded,

incleding damages and interest, shall be paid as follows;

(a) Any portion of the award by the court on account of any cost or loss that
Tenant may sustain in the removal and relocation of Tenant’s Improvements, to Tenant; %L
Pege 7] oz Q?/m.ﬂa;r
. e Sl =Y e S aFare arim &
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(b) Any portion of the award by the court for Tenant's anticipated or Jost
revenues or profits, to Tenant;

(c) Any portion of the award by the court for Owner's lost revenues, 1o
Owner;

{(d) Any portion of the award by the court for the taking of the real property
constituting the Property to Owner, except the “added value” or “bonus value” in the Lease shall be awarded

to Tenant, and
(e) All remaining amounts of the award, to Owner or Tenant consistent with
Texaz Law.
4. Representations and Womanties of Owner.  Owner hereby makes the following
representations and warranties:
14,1 Physical Condition of Property. Owner has no actual knowledge of any physical

conditions of the Property which would prevent or significantly restrict Tenant's development of the Property
for the purposes specified in Asticle 3 hersof or which could, with the passage of time, or the giving of notice,
constifute a violation of any governmental law, ordinance, ordet, rule or regulation.

142 Lepal Restrictions Affecting Property: Mo Vielation. Withowt having made any
specific investigation thereof, and without undertaking 1o do so, Owner has no actual knowledge of any law,
regulation, ordinanes or order of any local, state or federal governmental authority which would prohibit or
significantly restrict Tenant's development of the Property pursuant to Article 3 hereof. This Lease dogs not

violate any contract, agreement, insnument, judgment or order ta which Owner is a party or which affects the
Property. To 0 A y 11 full and complete compliance with
all governmental laws, ordinances, orders, rules and regulations applicable to the Property.

143  Title to Property. Owner is the holder of a One Hundred percent (100%) interest ﬁ
in the fee title to the Property and has full power and authority to enter inte and perform its obligations under

this Lease, and this Lease shall not violate any contract, agreement, insrument, judgment, or order to which
Owner is a party or which affects the Property, QOwner, previous to the time of execution of this Lease, has -

not leascd any portion of the Property under any lease or oiber istriment that 1s CUiTently effective and

PW&&L The leaschold estate created hereby with respect
to Prope from liens and encumbrances done, made, or suffered by Owner, or any person
tlaiming under hirn, except for such liens and encumbrances that are of record and those title exceptions, each

of which is specified in it "B & ereto ang made a part hersof, and a3 to which Owner has fully
eotnplied with Article 17 to the satisfaction of Tenant and Tenant's Leasehold Mortgagees.

—

. 144  No Litigation. No litigation is pending and, to the best of Owner's knowledge, no

litigation or administrative actions are proposed, threatened or anticipatad with respect to any matter affecting
the Property. If Owner leamns of any litigation or administrative action proposed, threatened or instituted with
respect to the Property, Owner shall give Tenant prompt notice thereof,

-

The representations and warranties 2t forth in this Article 14 shall survive the execution and delivery hereof,

Owner, cncumber Tenant's interest in this Lease, the rights granted hereunder and/or Tenant’s interast in the

13. Congent to Mortgage. W
15.1 Consent. Tenant may from time lo time, without the prior written consent of \\?K

/y/

Improvements or the Project by one or more Mortgages (individually, “Leasehold Mortgage™), provided that
p any Leaschold Mortgage and all rights acquired under it shall be subject to all rights and intevests of Owner.
: . \ Without lipnjsing the generality of the forégoing, nothing contained in any Leasehold Montgage shall release or

3
_ if )
N it o Tl o b, g

15
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be deemed to relieve Tenant from full and faithful observance and performance of the terms, covenants end
condifGns NEFEn contained 1o be observed and performed by Tenant or fom any Jiability for the non-
OMW_MMT the terms and conditions hereof, nor be deemed to constitute a
waiver of any rights of Owner hereunder, except as expressly provided for herein. If Tenant hereafler enters
into a sublease with respect to this Lease pursuant to Section 10,1 hereof, thereafter the Tenant, as sublessor,
shall no longer have any right to enter into a Leasehold Mortgage with respect to the Tenant’s retained interest
as sublessor under this Lease. The sublessee may enter into a Leasehold Mortgage of its interest as sublessee
of the property and the Leaschold Mortgagee (as hereinafler defined) shall be entitled to all of the rights and
privilages granted hereunder with respect to a Leasehold Mortgage with respect to the interests of the
sublessee hercunder, including the right to reveive all notices required to be given to the Leasehold Mortgagee

by Owner pursuant to this Lease.

152  Assignment. Tenant may assign this Lease and the rights granted hersunder
without Qwnet’s consent to a Mortgagee of 2 Leasehold Morigage (“Leasehold Mortgagee™).

gagee and Sublessee. Any Leasehold Mortgagee shall, for so
istenice and untxl thc lien thereof has been extinguished, amd any
be entitd following protection, upon delivery to

ey,

0,1 eagehold Mortgapee’s Right to Possessjon, Rightio-Aearreaid Right fo Assig

A Leagehold Mongagee Thall have the absolute right: (s)-+e-a£tign its security interest; (b) to enforee its !zen
and acquire title to the leasshold esErEby-any Iawhil means; (¢) to take possession of and operate the Property
or any portion thereof and-to-pEorm all obligatiohsto-be-performed by Tenant hereunder, or to csuse a

16,

 receiver ta bawppdiated to do so; and (d) to acquire the leasehold estate by Toteclesurg or by an assignment in

liew 7 foreclosure and thereafter to assign or ransfer the leasehold estate to a third party.™Owner's consent
shall not be required for the acquisition of Tenant's leaschold estate by a third party who acquires e same by
foreclosure or assignment in lieu of foreclosure.

 to Cure,—As-afiFECondition 10 exercising any rights
Uwmer shall nge written notice of the default to each
g) concurently with delivery of
pired remedy. In the event

or remedies as a rcsult of any alleged defaull B
Leasehold Mortg:agce and sublesss i

shall have the same period , efault, or cause the same to be
remedied, as is given to Tenant aﬁ rotic® of default, plus in the case of a Leasehold

agtfce of default, provided thet such sixty-day period shall be
extended for the time reasonably requa ibletg such a cure, including the time required for the

“Initial Cure Period™), The
iuge itsclf for the Tenant and

perfafm the duties of the Tenant hereunder for the purposes of cu:'mg such delins Owner expressly

CIELO MASTER LEASE FORM (9-4-01) PAGE |5
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consents 1o Swelf Substitution, agrees to accept such performance, and authorizes the Leaschold Mprfgagee or
the sublessee (or Wyeir respective employees, agents, representatives or contractors) ta enter upou the Property
to co te such pyrformance with all the rights, privileges and obligations of the original Fenant hereunder.
Owner shall not hava\the right to terminate the Lease prior to each Leasehold Mortgagep4nd sublessee having
received the notice specified in Section 16.2 and expiration of the cure periods a¥silable to 2 Leasehold
Mortgagee and sublessedNgs set forth above.

1632 Deemed Cure by Leaschold Mogifagee.  Any default by Tenant
hercunder that cannot be remedi#d by any such Leasehold Mortgageg/ghall nevertheless be deemed ta have
been remedied if within the Initia ¢ Petiod any such Leasehdld Mortgagee shall have acquired such
portion of Tenant's right, title, or interes} in the Property or in thjx'Lease or shall have commenced foreclosure
or other appropriate proceedings in the hature thereof, such Yeasehold Mortgagee shall diligently prosecute
any such proceedings to completion, suct\l¢casehold Morfgagee shall take reasopable measures within its
control to continue the operations of Tenant Wn the Propefty in accordance with the terms of this Lease, such
Leasehold Mortgagee shall have fully ¢ured Sgthin e Initial Cure Period any defaults that do not require
possession of such portion of the right, title, or\inpéreat in the Propesty or in this Lease and shall thereafter
sontinue to faithfully perform all obligations angafler gaining possession of such portion of Tenant’s right,
title, or interest in the Property or in this LeaseAuch | easehold Mortgagee zhall perform all the obligations of
Tenant herennder which arise thereafter,

16,23 Ex#n; Periods.  If any such Leasehold Morigagee is
prohibited by any process or injuncizn tasued by any cout or by reason of any action of any court having
jurisdiction over any bankruptcy, reorganization, insolvehgy, or other debtor-relief proceeding from
commencing or prosecuting forgtlosure or other appropriate protegdings in the nature thereof, then the times
specified in Sections 16.2.1 gad 16.2.2 of this Lease for commencingyr prosecuting such foreclosure or other
proceedings shall be extepded for the period of such prohibition; provided, however, that such Leasehold
Mortgagee shall have cured any default that does not require possession™»{such portion of the right, title,
or interest in the Proppdty or in this Lease, and shall continue to pay and perform Stch obligations as and when
they fall due and shydl have taken reasonable measures within its control to continue he.gperations of Tenant
or sich LeaseholgAMortgagae upon the Property as provided herein,

16.24 Copies of Notices to Leasehold Mortgagee. Owner shall delideg to each

Leasehold Mortgapee and sublassee (of which it has received notice or a mailing address of such peXgon), a

duplicate£opy of any and all written notices that Owner may from time to time give to or serve upon Tapant

pursuapt to the provisions of this Lease, and such copies shall be delivered to each such Leasehold Mortgagee

and sfiblessee and QOriginal Tenant at the same time such notices are given to or served.upon Tenant. (No

notite by Owner to Tenant hereunder shall be deemed to have been given unless and.anfhil a copy thereof gt
sve boen delivered to each such Leasehold Mortgagee and sublessee .

16.2.5 Contipuation of Lease, During a¥ period of possession of the Property
by a Leasehold Méhgapee (or a receiver requested by suchfeasehold Mortgagee) and/ or during the
pendency of any foreclostre,proceedings instituted by a Leasefiold Mortgagee, ihe Leasehold Mortgagee shall
pay or cause to be paid the Rewf and zl] other moneta arges payable by Tenant hereunder which acerued
and are unpaid at the commencanent of said peripd”and those which accrue thereafter during said period.
Fallowing acquisition of Tenant's asehold esta€ by the Lensehold Mortgagee or its agsignee or designee as
a result of either fareclosure or acceptancg-6l an assignment in leu of foraciosure, or by a purchaser at 2
forezlosure sale, the Lease shall contipg® in full force and effect and the Leasehold Morigagee or party
acquiring title to Tenant’s leasehold s¢tate*shall, as promptly as reasonsbly'possible, commence the cure of all
—— defaulis hereunder and thereafige”diligently pepeess such cure to completion, whereupon Owner’s right to

terminate this Leage based prfon such defaylts $hall be deemsd waived; provided, however, the Leasehold
Mortgagee or party acquifing title to Tenant’s leaselw]d estats shall not be required to cure those defaults
which are not reasendably susceptible of being cured or performed by such party (“non-curable defaults”),
Non-cursble defadlts shall be deemed waived by Owner updngompletion of foreclosure proceedings or
acquigitiofi of Tenant’s interest in this Lease by such party. Fajlur€™ef Tenant to pay the Minimum Rent or

Production Rent shall not be considercd a “non-curable default.” A foveglosure upon the rights held by
Tenant under this Lease must comply with applicable Texas law; the party exertiaing such foreclosure rights
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miust bring all Miniggum Rent payments current within sixty (60) days of such foreclosure in order for the
Lease to remain in fill force and effect following such foreclosure,

16.2.6 No Liability After Assignment, Any 1.éasehold Mortgagee or other party

who acquirdg Tenant’s teasehold interest pursuant ta foreclosure or assigpinent in licu of foreclosure, shall not
be liable to péyform the obligations imposed on Tenant by this Lease Micuryed or accruing afler such Tenant
no longer has ownership of the leaseheld estate or pogsession of the Property, and such Leasehold Morigagee
shall have the right to freely assign such portion of the right, title, of interest in the Property ot in this Lease to
any person or cotity. Notwithstanding any other provision of ffiis Lease, in the event that any Leaschold
Mortgagee (i) perfotyns any monetary or other obligation of Tegant under this Lease; (ii) acquires any portion
of Tenant’s right, fitld, or ititerest in the Property ot in this [£ase; (iii) continues Tenant’s operations on the
Property under this Ldase; and/or {iv) becomes personally fiable to Owner hereunder, then such Leaschold
Mortgagee’s abligations and liability to Owner shall be ligiited by and to such Leasehold Mortgagee’s right,
title and interest, if any) in this Lease and the Properyy, and Owner shall have no recourse against such
Leasehold Mortgagee in ekcess of, and other than to profeed againat, such right, title and interest.

627 Banknuptey and/Insolvency, Neither the bankruptcy nor the insolvency
of Tenant shall be grounds f&yr terminating the | £sce as long as the Rant and all other monetary charges
payable by Tenant hereunder 2 paid by the Legeehold Mortgages and/or any sublessee in accordance with

the terms of this Lease,

16.2.8 \Fotreclostre Discontinued. Nothing herein shall be construed to extend
the Lease beyond the Lease term or¥p reghire a Leasehold Mortgagee to continue foreclosure proceedings
after the default has been cured, If the Mefault is cared and the Leaschold Mortgagee discontinues foreclosure
proceedings, the Lease ghall continue in P41l force and effect.

163  New Leagf [If\this Lease termipates becauge of Temant’s default or if the
leaschold is foreclosed, or if the Ledse is refected or disaffirmed pursuant to bankruptcy law or other law
affecting creditors’ rights, Owner siiall, upon wiften request from any Leasehold Mortgagee or any sublessse
within ninety (90) days after any giich event, enteXinto a new lease of the Property with Leasehold Mortgagee
or any sublessee, on the following terms and conditipns:

162.1 erme and Conditions. The term of the new lease shall cominence on the
date of termination, foreclosufe, rejection or disaffirmagee and shall continue for the remainder of the term of
the Lease, or in the case of g sublease for the term of subh sublease, at the same Rent and subject to the same
terms and conditions set forth in this Lease. Such nely Jeases shall be subjeet lo all existing subleases,
provided the subtenants arg not then in default.

163.2 Execution. The new ledge shall be executed within thirty (30) days after
receipt by Owner of wiltten notice of the Leasehold Mortgaghe’s or sublessee’s election to enter 2 new lease,
provided said Leasehold Mortgagee: (i).pays to Owner all Rendand other monetary charges payable to Tenant
under the terms of the Lease up to the date of execution of Yie new lease, as if the Lease had not been
terminated, foreclosgd, rejected or disaffirmed, less the rent and, other income actually collected by Owner
from subtenants or gther occupants of the Property: and (i) perforfys all other obligations of Tenant under the
terms of the Lease/to the extent performance is then due and susceptible of being cured and performed by the
Leasehold Mortggpee; and (ii) agrees in writing to petform, or casg to be performed, all non-monetary
obligations whicl have not been performed by Tenant and would have actqued under this Lease up to the date
of commencemsht of the new lease, except those obligations which constimte non-curable defaults az defined
above. Any ngw lease granted the Leasehold Mortgagee or sublessee shall enjoy the same priority eg this
Lease over anylien, encumbrance or other interest created by Owner.

16.3.3 Designee. At the option of the Leasehold Mortgagee, the new lease may
be executed’by a designee of such Leaschold Mortgages without th:“Lcaschol Mungagec assuming the

burdens and abligations of Tenant thereunder,
|- ?
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1634 Subleases. After the termination, rejection or disaffirmatio of this Lease
and during the period thereafter during which any Leasehold Mortgagee shall be entitled to shter into a new
lease of the Property, Qwner will not terminate any sublease or the rights of any sublessee fhereunder unless
such sublessee shall be in default under such sublease. During such period, if Owner shalf recejve any Rent
and ather pa 5 due from sublessee, including a sublessee whose attornment it shall Mave agreed to accept,
it will do so as agefitgf such Leasehold Mortgagee and shall deposit such rents ang payments in a separate
end gegregated accountiy trust subject o & Hght of set-off against amounts dug/to Owner: and, upon the
execution and delivery of such new lease, sheil account to the tenant under said new lease for the rent and
othet payments made under 3id subleases; and the tenant shall thereupon asgién the rent and other payments
due under said subleases to any Leaschold Mortgagee under the Lease. ‘Th€ collection of rent by the Owner
acting as an agent pursuant to Yiis Section 16.3.4 shall be continued following the expiration of any period
during which a Leasehold Morthagee may be granted s new lease in yhich case such attomnment shall take
place upan such expiration but no\before. Owner shall not be under a1y obligation 1o enforce any subleases.

16.3.5 \Other Leasehold Mortgapees’ If more than one Leasehold Mortgagee
makes a writtén request for a new l4ase pursvant hereto, the néw lease shall be delivered 1o the Leasehold
Mortgagee requesting such new lease\whose Leasehold Mortgage is prior in lien, and the written request of
any other Mortgagee whose lien is suboddinate shall be void shd of no further force or effect,

LI

16.3.6 Survi
survive the termination, rejection or disaffisma

After Termifiation. The provisions of this Section 16.3 shall
He Lenase and shafl continug in full force and effect
thereafter to the same extens as if Section 10 A separate and indecpendent contraet made by Owner,
Tenant and such Leasshold Mortgagee and/or'g sec, and, from the effective date of such termination,
rejection or disaffrmance of the Leass to the date of execution and delivery of such new lease, such
Leaschold Mortgagee aor sublessec may use and Mjoy said Property without hindrance by Owner or any
person claiming by, through or under Owner; provided that all of the conditions for a new leage as set forth
herein are ¢omplied with,

The party requesting Owner to execute docwh
reasonable costs up to $1,000.00 for each ransaction effected pursuant to this Section 16.3. No action

£ B LNSEM Y0 AMENAn ermination ¢ irrender,
Notwithstanding any pravision of the Lease to the contrary, the parties agree that so long as there exists an
wnpaid Leasehold Mortgage or any sublease, this Lease shall not be modified or amended and Owner shall not
accept a surrender of the Property of any part thereof o & ¢ancellation or release of this Lease from Tenant,
and shall not terminate this Leasc pursuant to Aricle 2, prior td the cxpiration of the then-effective Lease
Term without the prior written cosent of each Leaschold Mortgagee and sublessee. This provision is for the
express benefit of and shal] be enforceable by each such Leasehold Mortgapee and sublessee.

165  NoMWaiver. No payment made td Ownelby a Leasehold Morigagee or sublesses
shall constitute an agreement by such payor that such payment was, if\ fact, due under the terms of the Lease;
and a Leaschold Mortgagee fr sublessee having made any payment to Qwner pursuant to Owner's wrongful,
improper or mistaken notige or demand shall be entitled to the credit Wf any such payment toward future
amounts owed under this [eage. :

16.6/ No Merger. There shall be no merger of the Lzase™qr of the leasehold estate
created by the Leage, Avith the fee estate in the Property by reason of the fact the Leash or the leasehold estate
or any interest therein may be held, ditectly or indirectly, by or for the account of any person or persons who
shall own the fee ghtate or any interest therein, and no such merger shall occur unless and until all persons at
the time having aj intersst in the fee estate in the Property and all persons (including Leasehold Mortgagees or
any sublessee} having-an interest in the Lease or in the estats of Owner and Tenant shall join in a written
instrument effecting such merger and shall duly record the same,
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16.7  Licps. On the commencement of the Lease Term, the Property shall be free and
clear of all liens other than those expressly approved by Tenant and set forth4f Exhibit “B". Thereafter, any
mortgage, desd of trust or other monetary liens placed on the Property by Owner or permitted to be placed or
remain tharaon by Owner shall be subject to (i) this Lease and to eachEeaschold Mortgage and sublease then
in existence op the leasehold estate created hereby, to (i) Tenant’s right to encumber the leaschald estate, (iii)
to any sublessee’s right to encumber its sublease estate, and (iv) 40 any and all other documents executed or to
be executed b Owner in connection with Tenant's developroefit of the Property or any portion thereof.

6.8  Further Amendments. At Tpfiant's or any sublessee’s request, Owner shall amend
this Lease to include\any provision which may reasopébly be requested by a proposed Leasehold Mortgagee;
provided, however, thi such amendmént does not fnpair any of Owners rights under this Lease or matenially
increase the burdens or\pbligations of Owner hefeunder. Upon the request of any Leasehold Mortgagee or
sublessee, Owner shall &ecute any additiong? instruments teasonably required to evidence such Leasehold
Mortgagee's or sublessed’s rights under {Mis Lease, The party requesting Owner to execute documents
pursuant to this Section 1A\8 shall reimbuysse Owner its reazonable costs up to $1,000.00 for each transaction

effected pursuant to this Section 16.8.

17. Prior Enctrkbrapée. Owner represents and warrants, as of the date hereof, that all of the
Mortgages encumbering the Proferty (each, a “Prior Bncumbrance™) are set forth in complete detail on
Exhibit “B” attached hereto apd'ypade a part hercof, Owner agrees to make all payments under each such
Prior Encwmbrance when dy€.  IiNthe event that Owner receives from the Morigagee of any such Prior
Encumbrance any notice thfit paymeiy under such Prior Encumbrance are overdue, Owner shall so notify
Tenant and each Leaseho}d Mortgagee by~gnding a copy of such notice to Tenant within the earlier of (i) five
(5) days of receipt, and (1i) three business days,prior to the date by which a default under or in respect of such
Prior Encumbrance cduld occur. If Temant of»gny Leasehold Mortgagee determines that it would be in
Tenant's interest tofnake such payments under sudh Prior Encumbrance on Owner’s behalf, whether as a
result of receiving/Auch notice or otherwise, Tenant shall have the right to make such payments and to credit
the payments so/made against Rent next due under the Lbqse. Owner represents and warrants that it has,
contemporaneplsly with execution of this Lease, supplied to\Jenant a true and correct copy of each Prior
Encumbrancy’ together with copies of all related promissory ngtes and other documentation, including a
schedule of past and future payments to be made under each such\Prior Encumbrance, certified a3 true and
correct b Owner. Owner has provided to Tenant, contemporaneouily with the execution of this Lease, an
exeeutgfl and duly acknowledged Subordination, Noo-Disturbance\and Attornment Agrecment (“Nop-
Distdbance Agreement”), in a form reasomably acceptable to Tenant, fiom each Morigagee under each such
Pér Encumbrance, pursuant to which such Mortgagee agrees, among §ther things, not to disturb Tenant’s
fossession of the Property. Owner shall, at its sole cost and expense, ecord each such Non-disturbance
Agrezment in the official real estate records of Upton County, State of Tex3®, In the event Owner has failed
to deliver 2 Non-Disturbance Agreement from each holder of 2 Prior Encumbrapce, Tenant may, at its sole
option, either terminate this Lease immediate]y upon written notice to Owner or fake SUTh action ag it deerns
reagonably necessary to effect the rights granted to Tenant hereunder, and off-set all amounts expended in
such efforts against Rent and any other amounts due hereunder or in respect hereof. o

18. t . Qwner hereby grants unto Tenant the Access
Easement, Transmission Easement, Wind Non-Obstruction Easement and Overhang Basement (collectively,
the “Tenant Easements”) described in this paragraph. b d

18.1  Access Easement. Owner hereby grants unto Tenant, i3 successors, assigns,
leseees, and others authorized to utilize its Lense or casement rights (any reference to the rights of Tenant
hersunder shz]} include any such successors, assipns, lessees and others authorized to utilize its Lease or

easement rights), an | cable, non-exclysive easement, fpr vehicular and pedestrian ingress to ot egress
from the 1grﬂmﬁ%ﬂ}ﬁw%w;l_on She Property, or.onadingent provery,
or ¢n other property now or subsequently owned or leased by Tenatit; or elsewhere), over, acrose and along
th&Property Dy Treuns O PotE Gr 1aNe3 (HEreon 1T eXishng, of Oterwise by such route or routes as Tenant,

an assignee or lessee of Tenant, or Owner may construct from time to time. The grant of easement herein
contained shall inelnde the right to enter upot the Property to survey for and locate IW M

~7 b _
A otpmm - ' , ' g
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182 Traosmission Easement. Owner hereby grants unto Tenant, its successors,

assigns, lessees or others authorized to utilize its Lease or easement rights, an exclusive easement for the
construction, installation, maintenance, use, operation, replacement, relocation or removal of
Interconnection Facilities on, over, across and under the Property, and for vehicular and pedestrian ingress
to or egress from the Interconnection Facilities (whether such Interconnection Facilities are located on the
Property, or on adjacent property, or on other property now or subsequently owned or leased by Tenant, or
elsewhere), over, across and along the Property by means of roads and lanes thereon if zxisting, or
otherwise by such route or routes as Tenant, an assignee or lessee of Tenant, or Owner may construct from
time to time,

183  Wind Non-Obstuction Easement. Owner hereby grants unto Tenant, its

successors, assigns, lessees, and all other: authonzcd to utilize its [.ease or easement rights (any reference
to the rights of Tenant hercunder YE MeTIGE Ny Sieh Of%, Atsigns, others duthorized
to utilize its Lease or easement rights), an irrevocable, exclusive easement appurtenant to the leasehald
created by the Lease, for the right and privilege to tse, maintain and capiure the free and unobstructed flow
of wid currents over and across the Propexty: Owner shall not interfere, and shall not cause ot permit any
other party to interfere, with the free, unobstructed and natural wind flow, wind speed or wind direction
over and across the Property, whether by constructing bmldmgs or other structures on the Property, by
planting trees or erecting walls on the Property, or by engagmg in any other activity on the Property or
elsewhere that might cause a decrease in the output or efficiency of the Project. This grant of easement
expressly includes the right of Tenant to enter upon any part of the Property to enforce Tenant's rights
hereunder, including the physical removal of trees or structures which interfere with the Wind Non-
Obstruction Eascment. Tenant shall consult with Owner before making any such removals,

18.3.1 Reservation of Rights. Qwner reserves the right to erect buﬂdmgs
lcmpurag tructures or windmills, intended for ordinary agnculfﬁfa] use, on the Property] provided

bowevet, that Owner must consult with and obtain Tenant's prior written approval as to the location, }mght

and proﬁﬂ:@ww structares. Tenant's approval shall be based upon
whether such buiidings, win or iemporary structures might interfere with wind flow, wind speed, or
the future be located, or cause any decrease in the output or efficiency of the Project, or cause my

wind direction over a portion of the Property or other adjacent parcels upon which the Project it or may in
interference with Tenant's operations on the Property. Notwithstanding the foregoing, Owner may, withe

the necesgity of obtaining Tenant's consent, grect new structures on thc Pwm or plant trees on the
Property that do not exceed five (5) meters in hmght above the grou T
e e .

184 Q_g;hmjﬁgmgm Owner grants unto Tenant, its successors, assigns, lessees,
and all others authorized to utilize its Lease or easement nights an irevocable, exclusive easement
appurtenant to the leasehold created by the Lease, for the right and privilege to permit the rotors of WTGs
located on adjacent properties to overhang the Property by no more than 125 feet at a height of at least 75
fect above the ground. Owner shall not interfere with the operation of WTG rotors that overhang the 0

Property.

185 Lamrg! Support. Tenant shall have and exercise the right of subjacent and
lateral support to whatever is necessary for the operation and maintenance of the Project, including the
linprovements (e.g., including without limitation guy wires and supports). Owner expressly covenants that
Owner shall not take sy action which would impair the lateral or subjacent suppnrt for the Project,

including the Improvcmnu (e.g., ipcluding without limitation gu
deliver, w:thout any E l

£
t, in order to evidence

U o el
additiol onsideration, an add:twnal docum:nta Whig]

Owner's grant of the Tenant Easements,

p P‘alfa 7  Runs With The Land. The Tcnant Basements shall run with the land and shall be
binding upon, and inure to the benefit of, Qwner and Tenant and their respective successors, assigns, heirs,
personal reprezentatives, or tonants, or persons claiming through them.
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' 188  Assigpability. Tenant (or any successor or assign), in its sole discretion and
without further action by Owner, shall have the right to assign or convey all or any portion of its rights
pursuant to the Tenant Easemnents to an assignee or tenant on either an exclusive or 3 nonexclusive basis.

18.9 signmen : 1th Certaip Interconnoction | 5. Tenant {or
any successor, assign or tenant of Tenant, a successar or assign), in its sole discretion and without further
action by or payment to Owner, thall have the right to grant to any utility company the right to construct,
operate and maintain eleciric transmission, interconnection and switching facilities on the Property
pursuant to any standard form of lease, casement or other agreement used or proposed by such utility
company, but only if such grant relates to Project.

18.10 Temm. The Tenant Easements shall last throughout the Lease Term, including
the Extension Terms, and any and all other renewals or continuations thereof, and the Tenant Fasernents
shall not terminate until one (1) year after the final termination of the Lease.

1811  Legal Enforcement. The Tenant Easements shall be governed by and interpreted
in accordance with the laws of the State of Texas, and the parties shall be entitied to all available judicial
and non-judicial remedies for enforcement of its rights, including, but not limited to, restraining orders and
preliminary or permanent injunctions. The parties agree to first atternpt to settle any dispute arising out of
or in connection with the Tenant Easements by good-faith negotiation, Should any provision of the Tenant
Easements be held by a cowrt of competent jurisdiction to be either invalid, void, or unenforceable, the
remaining provisions hereof shall remain in full force and effect. In this regard, the partiez agree and
acknowiedge that the rights pranted under the Tenant Easements are unique and freplaceable, and that the
failure of QOwner, its successors or assigns to perform under the Tenant Easemente would result in damage
to Tenant, its successors and assigns, that could not be adequately compensated by a monetary award. The
rights and remedies granted in the Tenant Easements are cumulative, and the exercise of such rights or
remedies shall be without prejudice to the enforcement of any other right or remedy authorized by law or
the Tenant Easements. Pursuit of any right or remedy provided for in the Tenant Easernents shall not
¢onhstitute a waiver of any other right or remedy. No waiver of any violation shall be deemed or construed
to constitute a waiver of any other violation or other breach of any of the terms, provisions, and covenants
contained in the Tenant Easements, and forbearance to enforce one or more of the rights or remedies
provided hereint shall not be deemed or construed to constitute a waiver of such violation or of any other

right or remedy provided for in the Tenant Easements.

18.12  Additional Paserents. Qwner hereby acknowledges that Tenant may acquire or
lease property adjoining the Property to develop the Project or another wind energy project thereon. In order
10 enable Tenant to properly develop such adjoeining property and to enjoy the full benefits of the Property
leased hereunder, Owner hereby agrees to grant to Tenant or Tenant's designees (at no extra cost or expense
to Tenant) such additional easements, right-of-way and other rights on or over the Property for access, non-
obstruction of wind, overhangs and encroachment of Improvements, trangimisgion and other incidental uses as
may be reasonably necessary or appropriate for the use and development of a wind energy project on such
adjoining property or on the Property, each such grant of rights to continue for so long as this Lease shall

remain in effect.

19. Additional Wind Access Agreement. In order to maximize efficient development of the
Property for wind power generation, Owner and Tenant each agree 10 enter into agreements with each other or
with other adjacent property ownets, as the case may be, (1) to provide for a waivet of any set backs from
property lines for WTG installation that may be required by spplicable governmental authorities, and {ji} to
permit the encroachment during the Lease Term of wind tuwbine blades over property lines; provided,
however, that Tenant and/or such other party benefiting from such agreement shall bear reasonable costs yp
to $1,000,00 and otherwise be responsible for obtaining such agreements with the other sdjacent property
owners, Such agreements shall be in the form, if uny, required by applicable governments! authorites.
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20 Hazardous Materisls. W‘% : HW“’

-

0.1 Owner’s Covenanls Reparding Hazardous Ma@nals. Owner represents and
warrants that o the bast of Owner’s knowledge, the property ie-#iGt and has not been in violation of any
federal, state or Jocal envitomgiental health or safety lassSfatute, ordinance, rule, regulation or requircment
(“Environmenta] Laws”), and Uwaer has not-véCeived any notice or other communication from any
governmental authorities alleging thal>ie-Prop is in any violation of any Environmental Laws.
“Hazardous Materials” shall meefi any asbestos Ttmisining materials, petroleum, explosives, toxic
materials, or substances regudafed as hazardous wastes, hazardous TEresials, hazardous substances, or toxic
substances under any federal, state, or local law or regulation. Ownet represents atd-swarants that, except as
disclosed to Tenant'in writing on_Exhibit "B attached, to the best of Owner's knowledge, firwngerground
stotage tanks aind-se-Hazardous Material are or were focated on the Property during or prior to Qwner's
ownership of the Property. Owner shall not violate in a material way any Environmental Law relating to the

Property.

R '4: 1azas i 5, Prior to granting 10
any party the right to use any poruon of (hc Property, Owner shnll requ:rc such party to enter into an
agreement that includes the following provision:

“Environmental Hazards. Wser{the party being given access 1o the Property] shall use

4 the highest degree of care and all rcasonable safeguards to prevent contamination or
/M&i‘m" poliution of any environmental medium, including seil, surface waters, groundwater,

//Z"’

sediments, and surface or subsurface strata, ambient air or any other enviranmental

r’2: medium in, on, or under, the Property, by any waste, pollutant, or contaminant. User
: shall not bring or permit to remain on the Property any asbestos containing materials,
petroleum, explosives, toxic materials, or substances regulated as hazardous wasies,

W hazardous materials, hazardous substances, or toxic substances under any federal, state,

or local law or regulation (“Hazardous Materials™), except ordinary products commeonly
used in connection with the Permitted Use and stared in the usual manner and quantities.
User's violation of the foregoing prohibition shall constitute a material breach and default
hereunder and User shall indemnify, hold harmless and deféend Owner and any other
tenunt or user of the Property from and against any claims, damages, penalties, liabilities,
and costs {including reasonable attorneys’ fees and court costs) caused by or arising out
of (i) a viclation of the foregoing prohibition or (if) the presence, release, or disposal of
any Hazardons Materials on, under, or about the Property during User’s occupancy ar
control of the Property. User shall clean up, remove, remedy and repair any soil or
ground water contamination and damage caused by the presence or release of any
Hazardous Materials in, on, under, or about the Property during User’s occupaney of the
Property in conformance with the requirements of applicable law. User shall
immediately give Owner and any other tenant or user of the Property written notice of
any breach or suspected breach of this Paragraph, upon leaming of the presence or any
release of any Hazardous Materials which may affect the Property. The obligations of
User hereunder shall survive the expiration or earlier termination, for any reason, of this

agreement.”

20.3 i ous Materials. Not later than the date
required under Section 11. 3 Tcna.m sha!l at Tenant s sole cost and cxpense, promptly take removal or
remedial action required by Applicable Law with regard to any material violation of any Applicable Law with
regard to any Hazardous Materials brought onto the Property by Tenant or its employees, agents, or
contractors. Owner shall cooperate with Tenant with regard to any scheduling or aceess to the Property in
connection with any action required hereunder.

20.4 eNa; i 3 erials. Tenant shall indernuify,
defend, protect and hold Owner, and Owner's employccs, agcms, oquuy ownp:s, and their respective heirs and
successors in interest fres and harmless from any Liability based on: (j) the Releaze of Hazardous Materials
in, on, under or about the Property caused by Tenant or its employess, agents, or contractors, or (ii) the

CIELO MASTER LEASE FORM (9-3-01) PAGE 22
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violation by Tenant or its employees, agents, or contractors of any Environmental Law. The indernnity
obligations set forth herein shall be in addition to those set forth in Article 9, and shall survive termination of

this Lease.

21. Exclusive Right for Wind Development. Tenant shall have the exclusive right to develop

any and all wind projects on the Property. Owner shall not enter into any agreements to purchase and/or lease
any adjoining properties owned by Owner that would materially affect the operation of Tenant’s wind project,
No other exclusive right is granted or implied by the granting of an exclusive right for wind development.

22, Notiee.
22.1  Wrting, All notices given or permitted to be given hereunder shall be in writing.

222 Delivery. Notice is considered given either (i) when delivercd in person to the
recipient named below, (ii) upon receipt after deposit in the United States mail in a sealed envelope or
container, postage and postal charges prepaid, roturn receipt requested or certified mafl, addressed by name
and address 1o the party or person intended, or (iii) twenty-four (24) houts from proper and timely delivery to
an overnight courier service addressed by name and address to the party or person intended as follows:

.Notice to Tenant: Cielo Land and Cattle L.P,
823 Congress Avenue, Suite 500
Austin, TX 78701
Attention: Walter Homnaday

Notice to Owner: Donna Jerrye Van Leer
5213 Branchwood Court

Lawrence, KS 66049

223 Change of Recipient or Address. Either party may, by notice given at any time or
from time to time, require subsequent notices to be given to another individual person, whether a party or an
officer or representative, or to a different address, or both, Notices given before actual receipt or notice of

change shall not be invalidated by the change.

224  Meening of “Day”. As used in thiz Lease with respect to time of notice or

performance, the term “day™ shall refer to business days, that are normal business days for majes banks in
Augtin, Texas,
23, Confidehtial Materials,
23.1 o Disclosure. Except as sef fogsirin this Section 23.1, Owner and Tenant shall

hold in-¢enfidence for the Lease Term and any Extensi6n Term and for a period of either five (5) years
from the date of termination, ot two (2.years from the scheduled date of expiration hercof, as the case may
be, any information supplied by either pawy to the"other. Each party shall inform its affiliates, subsidiaries,
subcontractors, suppliers, vendors and emplgees of its obligations under this Section 23.1 and cause such
persons to-comply with the requirements-heredf, Notwithstanding the foregoing, Owner and Tenant may
disclose the following categories of ipférmation olagy combination thereof:
5\
I | ) infpriation which was in thé™ppblic domain prior to receipt thereof by such
party or which subsequently becomes part of the public domiain by publication or otherwise except by a
wrongful act of such pasty;

(ii fiformatian that such party can show wasg lav in itz possession priot to
receipt thereo! fof the other party thr?ggh no breach of any canﬁdenﬁa]iq; obligition;
777

a5l
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(iv) i
not developed from otherwise <s

(v) informatio fnd in conformity with the law or a judicial
order or in connection wnh any legal proce

(vi) information required™®@ be disclosed under securities laws applicable to publicly

traded companies and their subsidiaries;

iclosed to a bopa fide prospective buyer or
Sreap ctnfe purchasers, investors, partners,
igns a confidentiality agreement

(vii)y  info
encumbrancer of the Properf
lenders, assignecs and sybfenants (provided that each such perso
qubstantially in conformify with this Article 23);

viii)  information disclosed to a party’s attorney, accountant or™qxpert witness in
comnection.-With any disclosures pm'mtted hcreunder, pmv:dcd that Owner and Tengdt shall take

party r,-rem bnngs any proceedings to enforce any of the
pver from the other pa:ty or

all ble xpenses, costs and attgeneys’ ' foes modtie

astnably wnhhcld or delayed.

27. Amendments. This Lease shall not be amended or modified in any way except as provided
in this Lease or by an instrument signed by Owner and Tenant and consented to by any sublessee and the.
Leasehold Mortgages, if any.

abil S is I case, or the apphcation thereof fo any person
or cmummncc shal] 08K d i judicial order or demsmn to be invalid or
unenforceable, the-tEmainder of t}ns Lcase or the appllcauon of g gE-pravisi
i gigrices 57 than those as to which it 1s held to be mvalid, shall be enforccd to the

29, Coverning Law. Except as otherwise provided herein, this Lease shall be governed by the
laws of the State of Texas, and Travis County, Texas shall be cunsldcred the proper forum or jurisdiction for
any disputes ariging in connegtion with this Lease,

kY

30. Article and Section Headings. The Article and Section headings herein are inserted only for
convenience of reference and shall in no way define, limit or describe the scope or intent of any provision of
this Lease.

3L Entire Apreement. This Lease shall constitute the entire agreement between parties and
supersedes all other prior writings and understandings.

CIELO MASTER LEASE FORM (9-5-01) PAGE 24
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: ; Wﬁge a short
version of this Lease a tord the sarne in the public records of eounty or counties where the Property is

of either party,

33, Effect of Termination. Notwithstanding any other provigion of this Lease to the contrary,
any termination of this Lease pursuant to the terms hereof shall not release either party from liabilities,
obligations or indemnities arising prior to the effective dare of such termination or which survive the

termination hereof.
34. Time of Essepce. Tiine iz of the essence of each provision of this Lease.

35. No Waiver. No waiver by either party of any provision of this Lease shall be deemed to be
a waiver of any pravision hereof or of any subsequent breach by the other party,

36. Counterparty. This Lease may be executed in multiple counterparts, each of which shall be
deemad the original, and ail of which together shall constitute a single insrument.

37 Authority. The signatories hereto warrant that each has the authority to execute this Lease
on behalf of any eatities which are Owner and Tenant, respectively, under this Lease and that each of said
entities has executed this Lease pursuant to their organizatiors! documents or a resolution or consent of their
Boargd of Directors or other governing body.

33, Suecessors and Assigng. The terms and provisions of this Lease shall be binding upon and
sha]] inure to the benefit of the heirs, successors, assigns and personal representatives of the parties.

39, No Merger with Other Agreements. It is the intent of the partics hereto that this Agreement
is separate from, and that it not be merged with or extinguished by, any other agreement or agreements
executed by either or both of the parties hercto.

IN WITHESS WHERECF, the parties hercto have executed this Lease as of the day and year first set

forth above,
- OWNER:
By:
Donna Jerryc Van Leer
STATE OF §
COUNTY OF g S

Before me, the undersigned authority, on thiz day personally appeared Donna Jerrye Van Leer,
known to me to be the person whose name is subscribed to the foregoing instrument, and acknowledged to me
that she executed the same for the putposes and consideration therein exgressed.

Given under my hand and seal this ___ day of L2001,

[Starnped Notary Seal]
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed):
My commigsion expires:
CIELQ MASTER LEASE FORM (9-3-01) PAGE 25
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TENANT:

CIELO LAND AND CATTLE LP
a Texas limited partnership

By Cielo Wind Power L1.C
a Texas limited liability company
Sole General Partner

By:
Walter Hornaday, President
823 Congress Ave., Suite 500
Austin, Texas 78701

STATE QF TEXAS §
]
COUNTY OF §
This instrument was acknowledged before me by Waiter Homaday, President of Ciclo Wind Power
L.L.C., a Texas limited liability company, general parmer of Cielo Land and Cattle LP., a Texas limited
partnership, on behalf of said partnership, known to me to be the person whose name is subscribed to the
foregoing instrument, and acknowledged to me that he executed the same for the purposes and consideration
therein expressed.

Given under my hand and seal this __ day of . 2001,

[Stamped Notary Seal]
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed):
My comunission expires:
N
CIELO MASTER LEASE PORM (9-5-01) PAGE 26
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EXHIBIT “A”

All of Owner’s undivided One Hundred Percent (Ibﬂ%) interest, whether held collectively or
individually, in real property sitvated in the County of Upton, State of Texas, such real property more
particularly described ag follows:

1. Section 1, G.C. £ S§.F. RR. Co. Survey, Abatract No. 182;

2. Section 2, G.C. & 8.F. RR. Co. Survey, Abstract No, 1239,

3. E/2 of Section 6, Block B-2, G.C. & 5.F, RR. Co, Survey, Abstract No. 1041 {(approximately 331
acres);

4, Al but 32 acres of Section 1, H. & G.N. RR, Co. Survey, Abstract No. 236 (approximately 608
acres);

5. Section 2, H. & G.N. RR. Co. Survey, Abstract No, 1149;

6. Section 10, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 1017;

7. Section 11, Block G, T.W.N.G. RR. Co, Survey, Abstract No. 538;

8. Section 12, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 1238;

9. Section 13, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 539; and

10, Part of Sm:non 14, Block G, TW.N.G.RR. Co. Survey, Abstract No. 216 (approximately 440.9

acres).

CIELO MASTER LEASE FORM (9-501) PAGE 27
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EXHIBIT “B*

Existing hazardous materials, easemnents, leases, and exceptions to title:

All of record.
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EXHIBIT “C*

Form of First Amendment to Lease and Easement Agreement

FIRST AMENDMENT TO GROUND LEASE AND EASEMENT AGREEMENT

Reference is made herein to that certain Ground Lease and Easement Agreement (the “Lease”)
dated »20____, by and between Donna Jerrye Van Leer (as “Owner”) and Cielo
Land and Cattle LP, a Texas limited partnership (as “Tenant”) regarding the Property more particularly
described in the Lease. This First Amendment to Ground Lease and Easement Agreement (this “First
Amendment") is entered into to be effective as of the effective date of the Lease, by and between Owner
and Tenant. Capitalized terms used in this First Amendment shall have the same meaning ascribed to such
terms in the Lease, except where this First Amendment adopts different meanings.

WHEREAS, Owner and Tenant desire 10 amend the Lease by replacing the legal description of
the Property therein with a more accurate legal description;

NOW THEREFORE, for good and valuable consideration, the teceipt and sufficiency of which is
hereby acknowledged, the parties agree as follows:

1. Exhibit A to the Lease is hereby deleted in its entirety and replaced by the Exhibit A that
is attached to this First Amendment.

2. There are no amendments to the Lease except for this First Amendment.

4, Except as amended herein, all terms of the Lease remain in full force and effect.

IN WITNESS WHEREOF, the parti¢s have executed this First Amendment to be effective as of
the date first written above.

OWNER:
By:
Donna Jerrye Van Leet
STATE OF §
= §
COUNTY OF §

Before me, the undersigned authority, on this day personally appeared Donna Jerrye Van Leer,
known to me to be the person whose name is subscribed to the foregoing instrument, and acknowledged to me
that she executed the same for the purposes and consideration therein expressed.

Given under my hand and seal this __ day of . 2001,

[Stamped Notary Seal]
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed):
My commission expires:
CIELO MASTER LEASE FORM (9.501) PAGE 22
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TENANT:

CIELQ LAND AND CATTLE LP
a Texas limited partnership

By: Cielo Wind Power LLC
" a Texas limited liability corapany
Sole General Partner

By:
Walter Hornaday, President
823 Congress Ave., Suite 500
Austin, Texas 78701

STATE OF TEXAS §
§
COUNTY OF __ §
This instrument was acknowledged before me by Walter Hornaday, President of Ciclo Wind Power
LL.C, a Texas limited liability company, general parmer of Cielo Land and Cattle LP,, a Texas limited
partnership, on bebalf of zaid partnership, known to me to be the petson whose name is subseribed to the

foregoing instrument, and acknowledged to me that he executed the same for the purposes and consideration
therein expressed.

Given under my hand and seal this ___ day of , 2001,

[Stamped Notary Scal]
NOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed):;
My commission expires:
A Y
CTELO MASTER LEASE FORM (9.5-01) FAGE 10
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EXHIBIT A
TO FIRST AMENDMENT TO GROUND LEASE AND EASEMENT AGREEMENT

All of Owner’s undivided One Hundred Percent (100%) interest, whether held collectively or
individually, in real property situated in the County of Upton, State of Texas, such real property more

particularly described as follows:

1. Section 1, G.C. & 5.F. RR. Co. Survey, Abstract No. 182, as more particularly described in the
metes and bounds attached hereto a8 Exhibjt A-1;

2. Section 2, G.C. & S.F. RR. Co. Survey, Abstract No. 1239, as more particularly described in the
metes and bounds attached hereto as Exhjbit A-2; -

3. E/2 of Section 6, Block B-2, G:.C. & S.F. RR. Co. Survey, Abstract No. 1041 (approximately 331
acres), 2s more patticularly described in the metes and bounds attached hereto as Exhibit A-3:

4. All but 32 acres of Section 1, H. & G.N. RR. Co. Survey, Abstract No. 236 (approximately 608
acres), as more particularly described in the metes and bounds attached hereto as Exhibit A-4;

5. Section 2, H. & G.N. RR. Co. Survey, Abstract No. 1149, as more particularly described in the
metes and bounds attached hereto as Bxhibit A-5;

6. Section 10, Block G, TW.N.G, RR. Co, Survcy, Absmract No. 1017, as more particularly
described in the metes and bounds attached hereto as Exhibjt A-6:

7. Section 11, Block G, TW.N.G. RR. Co. Survey, Abstract No. 538, as more particularly described
in the metes and bounds antached hereto as Exhibit A-7;

8. Secrion 12, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 1238, as more particularly
described in the metes and bounds attached hereto as Exhibit A-8;

9. Section 13, Block G, T.W.N.G. RR. Co. Survey, Abstract No. 539, as more particularly described
in the metes and bounds attached hereto as Exhibit A-9; and ;

10. Part of Section 14, Block G, TW.N.GRR. Co. Survey, Abstract No. 916 (approximately 440.9
acres), as more particularly deseribed in the metes and bounds attached hereto as Exhibit A-10.

CIELO MASTER LEASE FORM (9-5-01) PAGE 31 \ 3 a‘
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I ’ g : j ! i ‘[’
¥ After Recording Return fo; 6 l‘__‘__
: Cielo Land and Cattle, LP ’

823 Congress Avenue, Suite 500
Austin, Texas 78701

MEMO UM OF GROUND LEASE AND EASEM EMENT
THE STATE OF TEXAS §
§ KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY QF §

THAT, on , 200, . Donna Jerrye Van Leer ( “Qwner”} and Cielo Land and
&t Cattle LP, a Texas limited partnership (“Tenant™), did enter into a certain Ground Lease and Easement Agreement
with regpect to land in Upton and Crockett Counties, Texas, deseribed in Exhibit "A™ attached hereto and made a..,
hereof for all purposes (the “Property”), whereby Owner leased the Property to Tenant for an initial term of
Twenty (20) years, with unlimited extensions of the term for ten (10) years each if certain condifions in said Ground
W -

Leasge gre met

. This Memorandum of Ground Lease and Easemcnt Agreement does not alter, smend or modify said Ground *
Lease and mmwﬂmmmm#ﬁgf said
zé" " Ground TEase and Easenment Agreement and the terms and condifions therein, which Ground Lease and Easement

Apgreement ig incorpor erein by r}(’crcncc for all purpoges to the sa

extent and syith the sarne effect as ig set
— e
a.ML 42 Reer L —

forth herein in full, e e ) 2 f-w-t.&(? “@

. Owner acknowledges ﬁ?‘f‘e‘:%ﬁ: the' night to asdign its intefest ag Te%in the Ground Leasa and

: q« Easement Agreement to another party, an t this Memorandum of Ground Lease and Easemant Agreement wil

continue to be effective wi& respedt to anm’gmmnt of the Ground %ﬂe t Agreement by Tenant.
reall &_@, 1o zweey, 7

EXECUTED to be effective onthe ___ day of , 2001, U s b(v/g C_’gfwm cjz %_.
OWNER: - -
By:”
Donna Jerrye Van Leer
STATE OF A § =
COUNTY OF g

Before me, the undersigned authority, on this day personally appeared Dorma Jerrye Van Leer, known to me to
be the person whose name is subscribed to the foregoing instrument, and acknowledged to me that she exscuted the
same for the purposes and consideration therein expressed. s

Given under my hand and seal this __ day of , 2001.

[Starmped Notary Seal)

NOTARY PUBLIC IN AND FOR
THE STATE QF
Notary’s Name (Printed):
My cornmission expires:

[-3S
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ge~> By: Bernard E Nordling;

TENANT:

CIELO LAND AND CATTLELP
a Texas limited partnership

By: Cielo Wind Power LLC
4 Texas limited liability company
Sale General Partner

Dy:
Waller Horaday, President
823 Congress Ave,, Suite 500
Austin, Texss 78701

STATE OF TEXAS o
§
COUNTY OF §

This instrument was acknowledged before me by Walter Homaday, President of Cielo Wind Power LLC.,a
Texas limited liability company, general parter of Cielo Land and Cattle L.P,, a Texas limited partnership, on behalf of
said parmership, kmown to me to be the person whose name is subscribed to the foregoing instrument, and
acknowledged to me that he executed the same for the purposes and consideration therein expressed.

Given under my hand and seal this ___ day of , 2001,

{Stamped Notary Seal]
NQOTARY PUBLIC IN AND FOR
THE STATE OF
Notary's Name (Printed):
My commission expires:
A
Vanleer Memo.doc ' 2
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EXHIBIT “A”

All of Ovwmer's undivided One Hundred Percent (100%) interest, whether held collsetively or individualty,

in real property situated in the County of Upton, State of Texas, such real property more particularly described as

follows:

1
2
3
4,
5
6
7
8
g

10,

VanLeer Memo.doc 3

Section 1, G.C. & S8.F. RR. Co. Survey, Abstract No, 182;

Section 2, G.C. & S.F, RR. Co. Survey, Abstract No. 1239;

E/2 of Section 6, Block B-2, G.C. & 5.F. RR. Co. Survey, Abstract No, 1041 {approximately 331 acres);
All but 32 acres of Section I, H. & GN. RR. Co. Survey, Abstract No. 236 (approximately 608 acres);
Section 2, H. & G.N, RR. Co. Survey, Abstract No. 1149;

Section 10, Block G, T.W.N.G. RR. Co. Survey, Abstract Na. 1017;

Section 11, Block G, TW.N.G. RR. Co. Survey, Abstract No. 538;

Section 12, Block G, T.W.N.G, RR. Co, Survey, Abstract No. 1238;

Section 13, Block G, T.W.N.G. RR. Co. Survay, Abstract No. 539; and

Part of Section 14, Block G, T.W.N.G.RR. Co. Survey, Abstract No. 916 (approximately 440.9 acres).



STATE OF KANSAS, Gray County
This 'ﬂst% filed for record on

When recorded, please return to: e -D. 2022
Terry Monson M- and duly recorded Iy Bogk
Nyemaster Law Firm Pags =

700 Walnut, Suite 1600

Des Moines, A 50309 Register of Deeds /4>

This Document Was Prepared by: Terry Monson, 700 Walnut, Suite 1600, Des Moines, IA 50309 (515)-283-8024

MEMORANDUM OF WIND FARM EASEMENTS

FPL Energy's “Gray County Wind Energy, LLC,” a Delaware limited liability company,
and its successors in interest (“FPLE™), and Llewellyn J. Balster Revocable Trust, and its
successors in interest (“Owner”™), are the parties to the Gray County Wind Farm Easement
Agreement (the “Agreement™) dated as of April 16, 2001. The Agreement includes a
grant of easements and establishes the rights of the parties and their duties to each other
with regard to the development, design, financing, construction, operation, Tepair,
maintenance, replacement, and removal of all Wind Farm Improvements in FPLE’s Gray
County Wind Farm. Owner and FPLE have agreed to record this memorandum of
easement (“Memorandum”) to give notice of significant provisions of the Agreement,

DEFINED TERMS AND EXHIBITS. Capitalized terms in this Memorandum have the
meanings given them in the Agreement. Owner is the owner of the real property
described on attached Exhibit A (“Owner’s Property”). Attached Exhibit B shows the
approximate planned location of all wind turbine generators (“Turbines™), electrical
transmission system facilities (“Transmission Facilities”), meteorological towers (“Met
Towers”), access roads, entrances, fences and gates, drainage systems, signs, information
kiosk, operations and maintenance building, and other structures, rights and facilities
used in the construction, operation and maintenance of the Wind Farm (collectively,
“Wind Farm Improvements”), Exhibit B also shows the location of the Turbine Site,
Access, Transmission Facilities, and Construction Easements as well as any Transmission
Line, Met Tower Site and Met Tower Access Easements that may be located on the
Owner’s Property. Exhibit C, which will be recorded separately after construction of the
Wind Farm Improvements, will depict the final as-built Easement Plan and shall serve as
a replacement for Exhibit B. Exhibit C will show the exact location of the Wind Farm
Improvements, Turbine Site, Access, Transmission Facilities, and Construction
Easements as well as any Transmission Line, Met Tower Site and Met Tower Access
Easements that may be located on Owner’s Property as finally agreed and approved by
the parties.

NO INTERFERENCE. Owner's activities and any grant of rights Owner makes to any
third party, whether located on the Owner’s Property or elsewhere, shall not, now or in
the future, inferfere in any way with FPLE’s exercise of any rights granted under the
Agreement. Owner shall not interfere with the wind speed or wind direction over
Owmer’s Property, or engage in any activity that might cause a decrease in the output or
efficiency of Turbine or Met Tower in the Wind Farm.

NEGATIVE COVENANT. Owner agrees not to grant, convey, assign or provide any‘
easement, license, permit, lease or other right for access across the Owner’s Property for

Gray County Wind Farm Memorandum of Easements Page ]

R Senate Utilities Committee
February 10, 2004

Attachment 2-1



generation or transmission of power on or across Owner’s Property to any third party in
connection with the construction or operation of electrical generating or transmission
facilities. This covenant shall not be interpreted to deny Owner the right to grant
telecommunications  providers appropriate  rights to construct and maintain
telecommunications facilities on or under the Owner’s Property so long as the rights are
granted in compliance with the requirements of the Agreement.

HUNTING AND FIREARM RESTRICTIONS. The Agreement restricts hunting and
the discharge of firearms on the Owner'’s Property or in the vicinity of the Wind Farm
Improvements for the protection of FPLE’s site personnel and the Wind Farm

- Improvements.

CROPS. The Agreement reserves to Owner or Owner’s tenants the right to farm areas of
the Owner’s Property included in the Easements as permitted by FPLE to the extent the

. farming activities do not'and will not interfere with FPLE’s operations, as determined by

FPLE. FPLE waives any intersst, claim or len in crops grown-on the Owner’s Property.
FPLE’s use of the Owner’s Property is for Wind Farm purposes and FPLE shall not
conduct farming activities on the Owner’s Property.

TERM AND RENEWAL:. The term of the Agreement begins upon signing of the
Agreement by all parties and satisfaction of the conditions precedent in Section 4 of the
Agreement, and shall end June 30, 2030, unless renewed or terminated as provided in the
Agreement. Unless extended by written agreement for a different length of time or
terminated by action of one or both of the parties, the Agreement shall be perpetually and
automatically renewed for additional, consecutive five (5) year terms.

TERMINATION, On-termination of the Agreement, FPLE will record z quitclaim deed
or release of this Memorandum in the public records. )

MECHANIC’S LIENS, ' Owner gives notice that no mechanic’s liens arising out of
FPLE’s activities on the Owner’s Property shall in any manner or degree attach to or
affect the rights of Owner in the Owner’s Property.

RIGHT TO MORTGAGE AND ASSIGN. FPLE may, upon notice to Owner, without
Owmer’s consent or approval, mortgage, collatarally assign, or otherwise encumber and
grant security interests in all or any part of its interest in the Agreement, the Easements,
the Easement Properties, or the Wind Farm Improvements (collectively, its “Wind Farm
Assets”). FPLE shall also have the right without Owner’s consent, to sell, convey, lease,

or assign all or any portion of its Wind Farm Assets, or to giant sub-ezsements, co-_

easements, separate sasements, leases, licenses or similar rights, however denominated,
to one or more persons or entities:

NOTICES AND QUESTIONS. All notices or other communications required or
permitted by the Agreement shall be in writing. Notices shall be deemed given or made
when personally delivered; five (5) days after deposit in the United States mail, first
class, postage prepaid, certified; or, one (1) businass day after dispatch by Federal

Gray County Wind Farm Memorandum of Easements Poge 2
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Express or other overnight delivery service of national scope to the addresses below.

Any questions regarding the Agreement also should be addressed as follows:

If to Owner:

Llewellyn J. Balster Revocable Trust
c/o Joseph J. Jury

17504 7 Rd.

Ingalls, Kansas 67853

Telephone: (620) 335-5472

Ifto FPLE;

Gray County Wind Energy, LLC
c/o FPL Energy, LLC

700 Universe Boulevard

Juno Beach, FL 33408-2683
Telephone: (561) 691-7171

Fex: (561) 691-7177

Afin: Business Manager
Property Number: 10

With copies to:

Edward Tancer
FPL Energy, LLC
700 Universe Boulevard

- Juno Beach, FL. 33408-2683

. Dated this day of April, 2001.

GRAY COUNTY WIND ENERGY, LL.C
A Delaware Limited Liability Company

By:

VICE PR

Nare andTitle: __ ROBERT I, MORRISON

LLEWELLYN I. BALSTER REVOCABLE

“ - TRUST

Gray County Wind Farm Memorandum of Easements
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STATE OF S COUNTY) ss;

On this _3% day df&;gi,\&ml, before me appeared Robert |- Mpr 15w ,to
lﬁ perignally known, who by me was duly swom and acknowledged that he is

e \yeSldiut of Gray County Wind Energy, LLC, and that he executed
the foregoing on behalf of Gray County Wind Energy, LLC.

IN WITNESS WHEREOF, [ have herennto st my hand and affixed my official seal the

day and year above written.
o, P O

Notary Public  ©

NOTARY PUBLIC - STATE OF FLORIDA
TMAN

o B HOLLY 4,
My Commission Expires; COMMISSION ¢ CCasaors
EXPIRES 728n2003
<’ I AR [0 BONDED THRU ASA 1-883-NOTARY1

T T

ﬁh«ft«“—, Dﬂ [‘K
STATE OF Ex3s8#S, GRAY CQUNTY) ss:

On this l g day ofgp?‘dj, 2001, before me appcaredHewe yn U“WSJEV' to me
y known, who by me was duly swom and acknowledged that she/he is
(. of Llewellyn I. Balster Revocable Trust, and that he/she executed the

foregoing on behalf of Llewellyn J. Balster Revocable Trust.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal the
day and year above writter.

Notary Pubfic
My Commission Exgpires: =
€ -2le-03
kY
Gray? . Wind Farm Memz b of Easements E"g %g 4
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STATE OF KANSAS, Gray County
This ins‘t_rr\meent was filed for record on
‘When recorded, please return to: ’ thec2 ST "y o AAD. 2052,
Terry Monson at3'23. and duly recordad In Book
Nyemaster Law Firm on Page &/&4/-4{3
700 Walout, Suite 1600
Des Moines, 1A 50309 Register of Deads /ﬂ@

‘This Document Was Prepared by: Terry Monsan, 700 ‘Walnut, Suite 1600, Des Maoines, IA 50309 {515)-283-8024

TENANT SUBORDINATION, NON-DISTURBANCE AND
CONSENT AGREEMENT

This is an Agreement between Joseph Jury, whose address is 17504 7 Rd., Ingalls, KS
67853 (“Tenant”) and FPL Energy’s “Gray County Wind Energy, LLC,” a Delaware
limited liability company, its successors and assigns (“FPLE™), whose address for the
purpose of this agreement is 700 Universe Blvd, Juno Beach, FL. 33408-2683, At
Business Manager.

The parties are making this agreement for the following reasone:

A The Llewellyn J. Balster Revacable Trust ("Owner"), is the owner of the real
property legally deseribed as:

Northwest Quarter (NW/4) of Section Seventeen (17), Township Twenty-
eight (28) South, Range Twenty-cight (28) West of the Sixth Principal
Meridian

(the "Property”).

B.  Tenant leases the Property from Owner for purposes of cultivation and has a farm
tenant’s interest in the Property.

C.  Owner and FPLE are the parties to a Gray County Wind Farm Easement
Agreement (“Easement Agreement™), as that document may be amended or
supplemented from time to time, pertaining to the parts of the Property (the “Easement
Properties”). The Easement Properties are shown on Exhibit B (fo be replaced by
Exhibit C at a Iater date) to a Memorandum of Wind Farm Easements (“Memorandum™)
that will be recorded in the public records together with this document.

D.  Effectiveness of the Easement Agreement is conditioned .on receipt by FPLE of
all subordination and non-disturbance agreements from tenants, lenders and holders of
other liens and encumbrances, necessary to assure FPLE’s undisturbed use and
enjoyment of the Easement Properties according to the terms of the Easement
Agresment, Tenant desires to cooperate with and assist Owner to make the Easement
Agreement effective.

EL Tenant and FPLE wish to enter into this Agreement to confirm Tenant’s consent
to the terms of the Easement Agresment as well as the subordination of Tenant’s interest

Gray County Wind Farm — Tenan: Subordination, Non-Disturbarce, and Consent Agreement Page ]
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in_thc Property to the Easements granted in the Easement Agreement. The parties also
wish to confirm nesither Tenant's rights in the Property nor FPLE's possession and rights
in the Eascment Properties will be disturbed by the other except as specifically agreed
below.

In consideration of the above and mutual benefit to the parties, Tenant and FPLE agree as
follows:

N CONSENT AND SUBORDINATION. Tenant consents to Owner’s execution
of the Easement Agreement and hereby subordinates Tenant’s interest in the Property to
FPLE’s rights to possession and to the other rights granted FPLE under the Easement
Agreement. Except as specifically provided in this Agreement, Tenant’s rights in the
Property remain unchanged. Nothing in this Agreement shall be construed to affect any
rights and remedies existing in any agreements between Owner and Tenant.

2. NON-DISTURBANCE. So long as the Easement Agreement is in full force and
effect Tenant shail not disturb FPLE's use and possession of the Easement Properties, nor
shall Tenant disturb any other rights in the Property granted FPLE in the Easement
Agresment. Except to the extent of the rights granted it under the Easement Agreement,
FPLE shall not disturb Tenant’s use and possession of the Property.

3. PAYMENTS FOR CROP DAMAGE. FPLE shall make any payments for crop
damage required under the terms of the Easement Agreement to Owner unless Owner in
writing directs FPLE to make all or any part of such payments directly to Tenant. This
Agreement shall not alter any arrangements between Owner and Tenant pertaining to
sharing of crop damage payments, CRP payments or other farm Drogram payments.

4, NOTICES. Any notice or communication required or permitted under this
Agreement shall be given in accordance with the recorded Memorandurm.

5. SUCCESSORS AND ASSIGNS. This Agreement shall inure to the benefit of
and shall be binding wpon FPLE and Tenant, and their respective heirs, personal
representatives, successors and assigns.

Dated this_2 8% day of April, 2001,

Tenant

A

Priaf Nanfe: /7 VJos/e,pZ ks Ju,e/a/

Gray (—=ty Wind Farm — TengSubordindion, Non-Disturbance, and Comegwgemem %Page 2
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Gray County Wind Energy, LLC

.

Name: ]
Title: VICE PRESIDENT

STATE OF KANSAS, GRAY COUNTY) ss:

Onthis 2§ dayof April, 2001, before me appeared Joseph Jury, to me personally
known, wha, being by me duly swom, did say that he was the same person who executed
the within instrument and duly acknowledged the execution of the same,

IN WITNESS WHEREOF, [ have hereunto set my hand and affixed my official seal the
day and year last written above,

DEBBIE WEHKAM? | M
NOTARY PUBLIC = Stz of Kansas > !L_»)ﬁ/}\k 240
Mv Aot Em. m-gg-aal Notary Public |
STATE OF RgSim—nmay 0 s: '
13 DELL TR "' ' (@g@lf

On this T day of 2% 2001, before me appeared_Pobert (. Movrison 1o
€ pers y known, who by me was duly swomn and acknowledged that he is
() EQLQCPLT ___of Gray County Wind Energy, LLC, and that he executed

the foregoing on behalf of Gray County Wind Energy, LLC.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal the

day and year above written.
) Qitdia
Notary Public ©

¥ PUBLIC - STATE OF FLORIDA
hel HOLLY M. ALTMAN
COMMISSION # CCR55573

EXPIRES 712872003
BONDED THRU ASA 1-8B8-NOTARY1

Gray County Wind Farm — Tenant Subordination, Non-Disturbance, and Consent Agreement Page 3
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622 SUPREME COURT OF KANSAS

Luthi v. Evans

No. 48,327

DaLe A. Lutal and Magrcia LuThi, Appellees, v. Joun R. Evans,
and J. R. Burnis, Appellees, and INTERNATIONAL ToURS, INC., a
corporation, Appellant.

(576 P.2d 1064)
SYLLABUS BY THE COURT

1. PROPERTY—Conveyance of Land—Recording Instruments of Conveyance—
Constructive Notice. Under K.S5.A. 58-2221 and 58-2222, recorded instruments
of conveyance, to impart constructive notice to a subsequent purchaser or
mortgagee, must describe the land conveyed with sufficient specificity so that
the specific land conveyed can be identified.

2. SAME—Conveyance of Land—Sufficiency of Description. A description of the
real property conveyed should be considered sufficient if it identifies the
property or affords the means of identification within the instrument itself or by
specific reference to other instruments recorded in the office of the register of

deeds.

3. SAME—Conveyance of Land—"Mother Hubbard” Clause—Validity of
Transfer. An instrument of conveyance which describes the real property
conveyed as “all of the grantor’s property” in a certain county or other
geographical area is valid, enforceable, and effectively transfers the entire
interest as between the parties to the instrument. Such a transfer is not effective
as to subsequent purchasers and mortgagees unless they have actual knowl-
edge of the transfer.

Review of the judgment of the Court of Appeals in 1 Kan. App. 2d 114, 562 P.2d
127. Opinion filed April 1, 1978. Judgment of Court of Appeals reversed and
judgment of district court affirmed.

Stanley E. Toland, of Toland and Thompson, of Tola, argued the cause, and
Clyde W. Toland, of the same firm, was with him on the brief for the appellant.

Harold G. Forbes, of Forbes and Pohl, of Eureka, argued the cause, and Dale L.
Pohl, and Patrick T. Forbes, of the same firm, were with him on the brief for the
appellees.

The opinion of the court was delivered by

PRAGER, J.: This is a review of the judgment of the Court of
Appeals entered in Luthi v. Evans, 1 Kan. App. 2d 114, 562 P.2d
127. The factual circumstances and issues of law presented are
discussed in depth in the majority opinion of Judge Spencer and
in the dissenting opinion of Judge Abbott. We will set forth here
only those facts necessary for the determination of the issue
appealed to this court.

On February 1, 1971, Grace V. Owens was the owner of
interests in a number of oil and gas leases located in Coffey
county. On that date Owens, by a written instrument designated
“Assignment of Interest in Oil and Gas Leases,” assigned to

Senate Utilities Committee
February 10, 2004
Attachment 3-1
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Luthi v. Evans

defendant International Tours, Inc. (hereinafter Tours) all of
such oil and gas interests. This assignment provided as follows:

“ASSIGNMENT OF INTEREST IN OlL AND GAS LEASES
S“KNOW ALL MEN BY THESE PRESENTS:

“That the undersigned Grace Vannocker Owens, formerly Grace Vannocker,
Connie Sue Vannocker, formerly Connie Sue Wilson, Larry R Vannocker, sonie-
times known as Larry Vanmocker, individually and also doing business as Glacier
Petrolenm Company and Vannocker il Company, hereinafter called Assignors,
for and in consideration of $100.00 and other valnahle consideration, the receipt
whereof is hereby acknowledged, do hereby sell, assign, transfer and sel over unto
International Tours, Inc., a Delaware Corporation, hereinafter called Assignee, all
their right, title, and interest (which includes all overriding royalty interest and
working interest) in and to the following Oil and Gas Leases located in Cofley
County, Kansas, more particularly specified as follows, to-wit:

“(Lease deseriptions and recording data on 7 oil and gas Jeases not invalved in
this appeal are stated here.)

together with the rights incident thereto and the personal property thereon,
appurtenant thereto or used or obtained in connection therewith.

“And for the same consideration the Assignors covenant with the Assignee, his
heirs, successors or assigns: That the Assignors are the lawful owners of and have
good title to the interest ahove assigned in and to said Lease, estate, rights and
property, free and clear from all liens, encumbrances or adverse claims; That said
Lease is valid and subsisting Lease on the land above described, and all rentals
and royalties due thereunder have been paid and all conditions necessary to keep
the same in full force have been duly performed, and that the Assignor will
warrant and forever defend the same against all persons whomsoever, lawfully
claiming or to claim the same. Assignors intend to concey, and by this instrument
convey, to the Assignee all interest of whatsoever naiure in all working interests
and overriding royalty interest in all Oil and Gas Leases in Coffey County, Kansas,
owned by them whether or not the same are specifically enumerated abouve with all
vil field and oil and gas lease equipment owned by them in said County whether or
not located on the leases above described, or elsewhere in slorage in said County,
but title is warranted only to the specific interests above specified, and assignors
retain their title to all minerals in place and the correspending royalty (commonly
referred to as land owners royalty) attributable thereto.

“The effective date of this Assignment is February 1, 1871, at 7:00 o’clock a.m.

“/s/ Grace Vannocker Owens
“ Grace Vannocker Owens

* Connie Sue Vannocker

* Larry R. Vannocker

“(Acknowledgment by Grace Vannocker Owens before notary public with seal
impressed thereon dated Feb. 5, 1971, appears here.)” (Emphasis supplied.)

This assignment was filed for record in the office of the register of
deeds of Coffey county on February 16, 1971.

It is important to note that in the first paragraph of the assign-
ment, seven oil and gas leases were specifically described. Those
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leases are not involved on this appeal. In addition to the seven
leases specifically described in the first paragraph, Owens was
also the owner of a working interest in an oil and gas lease known
as the Kufahl lease which was located on land in Coffey county.
The Kufahl lease was not one of the leases specifically described
in the assignment.

The second paragraph of the assignment states that the assig-
nors intended to convey, and by this instrument conveyed to the
assignee, “all interest of whatsoever nature in all working inter-
ests and overriding royalty interest in all Oil and Gas Leases in
Coffey County, Kansas, owned by them whether or not the same
are specifically enumerated above . . .” The interest of Grace
V. Owens in the Kufahl lease, being located in Coffey county,
would be included under this general description.

On January 30, 1975, the same Grace V. Owens executed and
delivered a second assignment of her working interest in the
Kufahl lease to the defendant, J.R. Burris. Prior to the date of that
assignment, Burris personally checked the records in the office of
the register of deeds and, following the date of the assignment to
him, Burris secured an abstract and title to the real estate in
question. Neither his personal inspection nor the abstract of title
reflected the prior assignment to Tours.

The controversy on this appeal is between Tours and Burris
over ownership of what had previously been Owens’s interest in
the Kufahl lease. It is the position of Tours that the assignment
dated February 1, 1971, effectively conveyed from Owens to
Tours, Owens’s working interest in the Kufahl lease by virtue of
the general description contained in paragraph two of that as-
signment. Tours then contends that the recording of that assign-
ment in the office of the register of deeds of Coffey county gave
constructive notice of such conveyance to subsequent purchasers,
including Burris. Hence, Tours reasons, it is the owner of
Owens’s working interest in the Kufahl lease.

Burris admits that the general description and language used in
the second paragraph of Owens’s assignment to Tours was suffi-
cient to effect a valid transfer of the Owens interest in the Kufahl
lease to Tours as between the parties to that instrument. Burris
contends, however, that the general language contained in the
second paragraph of the assignment to Tours, as recorded, which
failed to state with specificity the names of the lessor and lessee,
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the date of the lease, any legal description, and the recording data,
was not sufficient to give constructive notice to a subsequent
innocent purchaser for value without actual notice of the prior
assignment.. Burris argues that as a result of those omissions in
the assignment to Tours, it was impossible for the register of
deeds of Coffey county to identify the real estate involved and to
make the proper entries in the numerical index. Accordingly,
even though he checked the records at the courthouse, Burris was
unaware of the assignment of the Kufahl lease to Tours and he
did not learn of the prior conveyance until after he had purchased
the rights from Grace V. Owens. The abstract of title also failed to
reflect the prior assignment to Tours. Burris maintains that as a
result of the omissions and the inadequate description of the
interest in real estate to be assigned under the second paragraph
of the assignment to Tours, the Tours assignment, as recorded,
was not sufficient to give constructive notice to a subsequent
innocent purchaser for value. It is upon this point that Burris
prevailed before the district court. On appeal, the Court of Ap-
peals held the general description contained in the assignment to
Tours to be sufficient, when recorded, to give constructive notice
to a subsequent purchaser for value, including Burris.

At the outset, it should be noted that a deed or other instrument
in writing which is intended to convey an interest in real estate
and which describes the property to be conveyed as “all of the
grantor’s property in a certain county,” is commonly referred to as
a “Mother Hubbard” instrument. The language used in the sec-
ond paragraph of the assignment from Owens to Tours in which
the assignor conveyed to the assignee “all interest of whatsoever
nature in all working interests . . . inall Oil and Gas Leases
in Coffey County, Kansas,” is an example of a “Mother Hubbard™
clause. The so-called “Mother Hubbard” clauses or descriptions
are seldom used in this state, but in the past have been found to
be convenient for death bed transfers and in situations where
time is of the essence and specific information concerning the
legal description of property to be conveyed is not available.
Instruments of conveyance containing a description of the real
estate conveyed in the form of a “Mother Hubbard™ clause have
been upheld in Kansas for many years as between the parties to
the instrument. (In re Estate of Crawford, 176 Kan. 537, 271 P.2d
240; Bryant v. Fordyce, 147 Kan. 586, 78 P.2d 32.)

3-Y
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The parties in this case agree, and the Court of Appeals held,
that the second paragraph of the assignment from Owens to
Tours, providing that the assignors convey to the assignee all
interests in all oil and gas leases in Coffey County, Kansas, owned
by them, constituted a valid transfer of the Owens interest in the
Kufahl lease to Tours as between the parties to that instrument.
We agree. We also agree with the parties and the Court of Appeals
that a single instrument, properly executed, acknowledged, and
delivered, may convey separate tracts by specific description and
by general description capable of being made specific, where the
clear intent of the language used is to do so. We agree that a
subsequent purchaser, who has actual notice or knowledge of
such an instrument, is bound thereby and takes subject to the
rights of the assignee or grantor.

This case involves a legal question which is one of first im-
pression in this court. As noted above, the issue presented is
whether or not the recording of an instrument of conveyance

which uses a  Mother Hubbard™ clause to describe the property
¢onveyed, constitutes constructive notice to a subsequent pur-
chaser. The determinatiofi of this issue requires us to examine the
'pertinent Kansas statutes covering the conveyance of interests in
land and the statutory provisions for recording the same. Statutes
pertaining to conveyances are contained in K.S.A. 58-2201
through K.5.A. 58-2269. We will mention only those sections
which we deem to be pertinent on this appeal. K.S5.A. 58-2203
provides in part as follows:

“58-2203. Form of warranty deed. Any conveyance of lands, worded in sub-
stance as follows: A. B. conveys and warrants to C.D. (here describe the premises),
for the sum of (here insert the consideration), the said conveyance being dated,
duly signed and acknowledged by the grantor, shall be deemed and held a
conveyance in fee simple to the grantee, . . .” (Emphasis supplied.)

K.S.A. 58-2204 sets forth a similar statutory form for a quitclaim
deed. Under these sections an instrument, to constitute a deed,
must “describe the premises.” The degree of specificity of the
description of the premises required is not indicated.

The manner of execution and acknowledgment of instruments
of conveyance is covered by K.S.A. 58-2205, 58-2209, 58-2211,
and 58-2212. K.S.A. 58-2213 through 58-2217 provide for the
certification of acknowledgments and the procedure for proving
an unacknowledged deed. No issues have been raised in this case
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as to the execution, acknowledgment, or certification of the
Owens assignment to Tours and it is not necessary to set forth
these statutes in detail.

The recordation of instruments of conveyance and the effect of
recordation is covered in part by K.S.A. 58-2221, 58-2222, and
58-2223. These statutes are directly involved in this case and are
.as follows:

:58—2221. Recordation of instruments conveying or affecting real esiate; duties
of register of deeds. Every instrument in writing that conveys real estate, any
estate or interest created by an oil and gas lease, or whereby any real estate may be
affected, proved or acknowledged, and certified in the manner hereinbefore
prescribed, may be recorded in the office of register of deeds of the county in
which such real estate is situated: Provided, It shall be the duty of the register of
deeds to file the same for record immediately, and in those counties where a
numerical index is maintained in his or her office the register of deeds shall
compare such instrument, before copying the same in the record, with the last
record of transfer in his or her office of the property described and if the register of
deeds finds such instrument contains apparent errors, he or she shall not record
the same until he or she shall have notified the grantee where such notice is
reasonably possible.

“The grantor, lessor, grantee or lessee or any other person conveying or
receiving real property or other interest in real property upon recording the
instrument in the office of register of deeds shall furnish the register of deeds the
full name and last known post-office address of the person to whom the property is
conveyed or his or her designee. The register of deeds shall forward such
information to the county clerk of the county who shall make any necessary
changes in address records for mailing tax statements.”

“58-2222. Same; filing imparts notice. Every such instrument in writing,

certified and recorded in the manner hereinbefore prescribed, shall, from the time
of filing the same with the register of deeds for record, impart notice to all persons
of the contents thereof; and all subsequent purchasers and mortgagees shall be
deemed to purchase with notice.”
“58-2223. Same; unrecorded instrument valid only between parties having
actual notice. No such instrument in writing shall be valid, except between the
parties thereto, and such as have actual notice thereof, until the same shall be
deposited with the register of deeds for record.”

It is the position of Tours that the statutes contained in Chapter
58, Article 22, of K.S.A. are the only statutes which are material
for a determination of this case and that statutory provisions in
other chapters need not be examined. Simply stated, it is the
position of Tours that the assignment from Owens to Tours was
properly executed and acknowledged as required by the statutes
and constituted a valid transfer of the Owens interest in the
Kufahl lease to Tours. This instrument, when filed for record in
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full compliance with the provisions of K.S.A. 58-2221, imparted
constructive notice to all subsequent purchasers, including
Burris, who are deemed to purchase with notice under K.S.A.
58-2222. This was the position taken by the Court of Appeals.

Burris maintains that our examination must extend beyond the
statutes set forth above. It is his position that we must also
consider the Kansas statutes which govern the custody and the
recordation of instruments of conveyance, and the duties of the
register of deeds in regard thereto, as contained at K.S.A. 19-1201
through K.S.A. 19-1219. We will discuss only those statutes
which we deem pertinent in the present controversy. K.S.A.
19-1204 makes it the duty of the register of deeds in each county
to take custody of and preserve all of the records in his office and
to record all instruments authorized by law to be recorded. K.S.A.
19-1205 requires the register of deeds to keep a general index,
direct and inverted, in his office. The register is required to record
in the general index under the appropriate heading the names of
grantors and grantees, the nature of the instrument, the volume
and page where recorded, and, where appropriate, a description
of the tract.

K.§.A. 19-1207 requires the register to keep a book of plats with
an index thereof. K.S.A. 19-1209 provides that the county com-
missioners of any county may order the register of deeds to
furnish a numerical index containing “the name of the instru-
ment, the name of the grantor, the name of the grantee, a brief
description of the property and the volume and page in which
each instrument indexed is recorded.” K.S.A. 19-1210 makes it
the duty of the register to make correct entries in the numerical
index, of all instruments recorded concerning real estate, under
the appropriate headings, and “in the subdivision devoted to the
particular quarter section described in the instrument making the
conveyance.”

At this point we should refer back to K.S.A. 58-2221 which is
set forth above. That statute makes it the duty of the register of
deeds in those counties where a numerical index is maintained to
compare any instrument offered for recordation, before copying
the same in the record, with the last record of transfer in his office
of the property described; if the register of deeds finds that such
instrument contains apparent errors, he shall not record the same
until he shall have notified the grantee where such notice is
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reasonably possible. The second paragraph of K.S.A. 58-2221
requires either the grantor or grantee, upon recording the instru-
ment in the office of the register of deeds, to furnish the register of
deeds the full name and last known post-office address of the
person to whom the property is conveyed. The register of deeds is
required to forward the necessary information to the county clerk
who shall make any necessary changes in address records for
mailing tax statements. These two provisions in K.S.A. 58-2291
show a legislative intent fhat instruments of conveyance should
describe the land conveyed with sufficient specificity to enable
the register of deeds to determine the correctness of the descrip-
tion from the numerical index and also to make it possible to
make any necessary changes in address records for mailing tax
statements. '
~We have concluded that the statutes contained in K.S.A.
Chapter 58 pertaining to conveyances of land and the statutes
contained in Chapter 19 pertaining to recordation of instruments
of conveyance constitute an overall legislative scheme or plan
and should be construed together as statutes in pari materia. (City
of Overland Park v. Nikias, 209 Kan. 643, 498 P.2d 56.) It also
seems obvious to us that the purpose of the statutes authorizing
the recording of instruments of conveyance is to impart to a
subsequent purchaser notice of instruments which affect the title
to a specific tract of land in which the subsequent purchaser is
interested at the time. From a reading of all of the statutory
provisions together, we have concluded that the legislature in-
tended that recorded instruments of conveyance, to impart con-
structive notice to a subsequent purchaser or mortgagee, should
describe the land conveyed with sufficient specificity so that the
specific land conveyed can be identified. As noted above, K.S.A.
58-2203 and 58-2204 require a deed to describe the premises. A
description of the property conveyed should be considered suffi-
cient if it identifies the property or affords the means of identifi-
cation within the instrument itself or by specific reference to
other instruments recorded in the office of the register of deeds.
Such a specific description of the property conveyed 1s required
in order to impart constructive notice to a subsequent purchaser.
Again, we wish to emphasize that an instrument which con-
tains a “Mother Hubbard™ clause, describing the property con-
veyed in the general language involved here, is valid, enforce-
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able, and effectively transfers the entire property interest as
between the parties to the instrument. Such a transfer is not
“effective as to subsequent purchasers and mortgagees unless they

~have actual knowledge of the transfer. If, because of emergency,
it becomes necessary to use a “Mother Hubbard” clause in an
instrument of conveyance, the grantee may take steps to protect
his title against subsequent purchasers. He may take possession
of the property. Also, as soon as a specific description can be
obtained, the grantee may identify the specific property covered
by the conveyance by filing an affidavit or other appropriate
instrument or document with the register of deeds.

We also wish to make it clear that in situations where an
instrument of conveyance containing a sufficient description of
the property conveyed is duly recorded but not properly indexed,
the fact that it was not properly indexed by the register of deeds
will not prevent constructive notice under the provisions of
K.5.A. 58-2222. (See Gas Co. v. Harris, 79 Kan. 167, 100 Pac. 72.)

From what we have said above, it follows that the recording of
the assignment from Owens to Tours, which did not describe
with sufficient specificity the property covered by the convey-
ance, was not sufficient to impart constructive notice to a sub-
sequent purchaser such as J.R. Burris in the present case. Since
Burris had no actual knowledge of the prior assignment from
Owens to Tours, the later assignment to Burris prevails over the
assignment from Owens to Tours.

The judgment of the Court of Appeals is reversed and the
judgment of the district court is affirmed.



Minnesota
500.30 Solar or wind easements.

Subdivision 1. Solar easement. "Solar easement" means a right, whether or
not stated in the form of a restriction, easement, covenant, or condition, in
any deed, will, or other instrument executed by or on behalf of any owner
of land or solar skyspace for the purpose of ensuring adequate exposure of
a solar energy system as defined in section 216C.06, subdivision 17, to
solar energy.

Subd. 1a. Wind easement. "Wind easement" means a right, whether or not
stated in the form of a restriction, easement, covenant, or condition, in any
deed, will, or other instrument executed by or on behalf of any owner of
land or air space for the purpose of ensuring adequate exposure of a wind
power system to the winds.

Subd. 2. Like any conveyance. Any property owner may grant a solar or
wind easement in the same manner and with the same effect as a
conveyance of an interest in real property. The easements shall be created
in writing and shall be filed, duly recorded, and indexed in the office of the
recorder of the county in which the easement is granted. No duly recorded
easement shall be unenforceable on account of lack of privity of estate or
privity of contract; such easements shall run with the land or lands
benefited and burdened and shall constitute a perpetual easement, except
that an easement may terminate upon the conditions stated therein or
pursuant to the provisions of section 500.20.

Subd. 3. Required contents. Any deed, will, or other instrument that
creates a solar or wind easement shall include, but the contents are not
limited to:

(a) a description of the real property subject to the easement and a
description of the real property benefiting from the solar or wind
easement; and

(b) for solar easements, a description of the vertical and horizontal angles,
expressed in degrees and measured from the site of the solar energy
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system, at which the solar easement extends over the real property
subject to the easement, or any other description which defines the three
dimensional space, or the place and times of day in which an obstruction
to direct sunlight is prohibited or limited;

(c) a description of the vertical and horizontal angles, expressed in
degrees, and distances from the site of the wind power system in which an
obstruction to the winds is prohibited or limited;

(d) any terms or conditions under which the easement is granted or may
be terminated;

(e) any provisions for compensation of the owner of the real property
benefiting from the easement in the event of interference with the
enjoyment of the easement, or compensation of the owner of the real
property subject to the easement for maintaining the easement;

(f) any other provisions necessary or desirable to execute the instrument.

Subd. 4. Enforcement. A solar or wind easement may be enforced by
injunction or proceedings in equity or other civil action.

Subd. 5. Depreciation, not appreciation counted for taxes. Any depreciation
caused by any solar or wind easement which is imposed upon designated
property, but not any appreciation caused by any easement which benefits
designated property, shall be included in the net tax capacity of the
property for property tax purposes.

HIST: 1978 c 786 s 21; 1981 ¢ 356 s 248; 1982 ¢ 563 s 16; 1987 c 312 art
1s510; 1988 c 719 art 55 84; 1989 ¢ 329 art 13 s 20

Copyright 2003 by the Office of Revisor of Statutes, State of Minnesota.
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NEBRASKA
66-911
Easement; document that creates; contents.

Any deed, will, or other instrument that

creates a solar skyspace easement or wind energy easement shall
include, but the contents are not limited to:

(1) A description of the real property subject to the
solar skyspace easement or wind energy easement and a description
of the real property benefiting from the easement;

(2) A description of (a) the vertical and horizontal
angles, expressed in degrees and measured from the site of the
solar energy system, at which the solar skyspace easement extends
over the real property subject to the solar skyspace easement,
(b) the dimensions of the wind energy easement sufficient to
determine the horizontal space across and the vertical space
above the burdened property that must remain unobstructed, or (c)
any other description which defines the three-dimensional space
or the place and times of day in which an obstruction to solar
energy or wind energy is prohibited or limited;

(3) Any terms or conditions under which the easement is
granted or may be terminated;

(4) Any provisions for compensation of the owner of the
real property benefiting from the easement in the event of
interference with the enjoyment of the easement or compensation
of the owner of the real property subject to the easement for
maintaining the easement; and

(5) Any other provisions necessary or desirable to
effect the purpose of the instrument.

66-911.01
Solar energy system; wind energy conversion system; wind
measuring equipment; leases; requirements.

An instrument creating a lease or an option
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to lease real property or the vertical space above real property
for a solar energy system or for a wind energy conversion system
shall be created in writing and shall be filed, duly recorded,
and indexed in the office of the register of deeds of the county
in which the real property subject to the easement is located.
An instrument creating a lease or an option to lease real
property or the vertical space above real property for wind
measuring equipment may be created in writing and may be filed,
duly recorded, and indexed in the office of the register of deeds
of the county in which the real property subject to the easement
is located. Such lease or lease option document shall include,
but the contents are not limited to:

(1) The names of the parties;

(2) A legal description of the real property involved;

(3) The nature of the interest created;

(4) The consideration paid for the transfer; and

(5) The terms or conditions, if any, under which the
interest may be revised or terminated.

Source:
Laws 1997, LB 140, § 8.



South Dakota Law

43-13-18. Required terms and provisions of wind easements. Any deed,
will, or other instrument that creates a wind easement shall include:

(1) A description of the real property subject to the easement
and a description of the real property benefiting from the wind easement;

(2) A description of the vertical and horizontal angles,
expressed in degrees, and distances from the site of the wind power
system in which an obstruction to the wind is prohibited or limited;

(3)  Any terms or conditions under which the easement is
granted or may be terminated;

(4)  Any provisions for compensation of the owner of the real
property benefiting from the easement in the event of interference with
the enjoyment of the easement, or compensation of the owner of the real
property subject to the easement for maintaining the easement; and

(5)  Any other provisions necessary or desirable to execute the
instrument.
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CHAPTER 66. OILS, FUELS, AND ENERGY
ARTICLE 9. SOLAR;NERGY AND WIND ENERGY

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
R.R.S. Neb. § 66-910 (2003)
§ 66-910. Solar skyspace easement; wind energy easement; how executed; effect

Any property owner may grant a solar skyspace easement or wind energy easement in the same manner and with the
same effect as a conveyance of any other interest in real property. The easement shall be created in writing and shall be
filed, duly recorded, and indexed in the office of the register of deeds of the county in which the real property subject
to the easement is located. No duly recorded easement shall be unenforceable on account of lack of privity of estate
or privity of contract. Such easements shall run with the land or lands benefited and burdened and shall constitute a
perpetual easement, except that a solar skyspace easement or wind energy easement may terminate upon the conditions
stated therein or by agreement of the owners of the lands benefitted and burdened.

HISTORY: Laws 1979, LB 353, § 10; Laws 1997, LB 140, § 6. et

NOTES:

EFFECT OF AMENDMENTS.
Laws 1997, LB 140, effective Sept. 13, 1997, twice insertgdsor wind energy easement,” twice deleted "solar
skyspace" preceding "easement," and added "or by. goEEog#P of the owners of the lands benefitted and burdened” at
the end. o 2
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