Approved: March 3, 2005
Date
MINUTES OF THE HOUSE COMMERCE AND LABOR COMMITTEE

The meeting was called to order by Chairman Don Dahl at 9:00 A.M. on February 1, 2005 in Room 241-N
of the Capitol.

All members were present except:
Broderick Henderson- excused
Patricia Kilpatrick- excused

Committee staff present: Norman Furse, Revisor of Statutes
Renae Jefferies, Office of Revisor or Statutes
Jerry Ann Donaldson, Kansas Legislative Research Department
June Evans, Committee Secretary

Conferees appearing before the committee:
John Ostrowski, Kansas AFL-CIO
Tim Power, Kansas Trial Lawyers
Terri Roberts, Kansas Coalition for Workplace Safety

Others attending;:
See attached list.

The Chairman opened the meeting and stated the Minutes of January 27 and 28 were before the committee.
They will be approved at the end of the meeting if there are no additions or corrections.

The Chairman asked what members would like to receive a copy of “Supervision - Ladder to Success - Slide
to Failure” that A. J. Kotich addressed in his testimony on January 27? Fifteen copies will be requested.

The Chairman opened the hearing on HB 2141 - Workers compensation, burden of proof for admission
of chemical test result into evidence.

Staff gave a briefing on HB 2141, stating the purposes of satisfying the probable cause requirements of sub-
section (d)(2)(A) of this section, the employer shall be deemed to have met their burden of proof on this issue
by establishing any of the following circumstances in (A), (B), (C) and (D) which is new language.

John M. Ostrowski appeared in opposition of HB 2141 on behalf of the Kansas AFL-CIO and stated the bill
in essence removed the requirement that “probable cause™ be part of admitting alcohol/drug results into
evidence in workers compensation cases. The proposed changes create “suspicion less” or “random” testing
of individuals. Drug or alcohol is not supported by anyone in the workplace. Everyone agrees that when a
worker causes his own injury through intoxication or impairment, generally speaking, he should not be
compensated, or should be compensated at a reduced level. The legislature in its efforts to “balance”
competing interests must consider, among other things: constitutional issues, an individual’s right to privacy,
society’s desires relative to impairment/intoxication, the evils of “warrant less” searches or searches based
on suspicion, the chilling effect of legitimate workers compensation claims, the employee’s presumed loss
of employment, medical care which would be shifted from the employer to society as a whole if compensation
is denied, the admissibility of evidence, burden of proof requirements, and the list goes on and on.

HB 2141 eliminates, for all intents and purposes, the necessity of probable cause to introduce drug testing into
evidence. The issue is whether or not this is fair, and represents a balance, considering the entirety of the
intoxication/impairment defense.

The Kansas Legislature last visited this issue in 1993, and modified the intoxication/impairment defense at
the urging of the Kansas Chamber of Commerce and Industry. The employer’s defense was strengthened, and
the employee’s rights severely curtailed because: a) for an injury to be deemed not compensable, the
impairment merely had to “contribute” to the accident, and b) extremely low impairment levels were written
into the law which produced an irrebuttable presumption of impairment (Attachment 1).

Tim Power, Kansas Trial Lawyers Association (KTLA), testified in opposition of HB 2141. Employers are
not currently required to provide workers compensation coverage when the worker’s use of drugs or alcohol
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CONTINUATION SHEET

MINUTES OF THE House Commerce and Labor Committee at 9:00 A.M. on February 1, 2005 in Room
241-N of the Capitol.

contributed to the worker’s injury, disability, or death. The law provides for the circumstances under which
a worker is presumed to have been impaired by alcohol or drugs, and when the results of a chemical test that
might show impairment may be used as evidence. Results of a drug test may only be used as evidence of
impairment 1f there was probable cause to believe that the worker used, had possession of, or was impaired
by the drug or alcohol while working. The current law provides appropriate rules for admissibility of drug
tests and protects both the worker’s rights to privacy and the state’s interest in promoting drug-free
workplaces.

HB 2141 establishes new standards under which employers may require that workers who are injured on the
job submit to drug testing. HB 2141 sets out new req uirements for meeting the probable cause requirement.
KTLA members are concerned that the new probable cause requirements are a si gnificant erosion of the
current probable cause requirement and may jeopardize an injured worker’s constitutional right to privacy
(Attachment 2).

Terri Roberts, Kansas Coalition for Workplace Safety, testified as an opponent to HB 2141. The bill amends
the drug/alcohol defense in K.S.A. 44-501(d) by removing the requirement that an employer have probable
cause to believe an injured worker is under the influence of alcohol or drugs before it can demand that the
injured worker submit to a drug or alcohol test. A new subsection that provides the employer “shall be
deemed to meet their burden of proof” to show probable cause if several items are proven (Attachment 3).

Written testimony opposing HB 2141 was distributed by Ernest Kutzley, Advocacy Director, AARP, Kansas
(Attachment 4) and Mark Desetti, Kansas National Education Association (Attachment 5).

The Chairman said that if there were no corrections to the Minutes of January 27 and 28 stand approved as
presented.

The meeting adjourned at 10:15 a.m. The next meeting will be February 2, 2005.
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TESTIMONY OF KANSAS AFL-CIO IN OPPOSITION TO HB 2141
by

JOHN M. OSTROWSKI
February 1, 2005

Thank you Mr. Chairman for this opportunity to present testimony on behalf of
the Kansas AFL-CIO. My name is John M. Ostrowski, and | do appear today on behalf
of the Kansas AFL-CIO in opposition to HB 2141. HB 2141, in essence, removes the
requirement that “probable cause” be part of admitting alcohol/drug results into
evidence in workers compensation cases. The proposed changes will create
“suspicionless” or “random” testing of individuals.

No one supports the use of drugs or alcohol in the workplace. Everyone also
agrees that when a worker causes his own injury through intoxication or impairment,
generally speaking, he should not be compensated, or should be compensated at a

reduced level.”

As with most laws, however, the “devil is in the details.” The law should attempt
to balance the employer’s interests, the employee’s interest, and the social goals of
workers compensation. The legislature in its efforts to “balance” competing interests
must consider, among other things: constitutional issues, an individual's right to privacy,
society’s desires relative to impairment/intoxication, the evils of “warrantless” searches
or searches based on suspicion, the chilling effect of legitimate workers compensation
claims, the employee’s presumed loss of employment, medical care which will be
shifted from the employer to society as a whole if compensation is denied, the
admissibility of evidence, burden of proof requirements, and the list goes on and on.

Consider, for example:

* the executive who has a glass of red wine with lunch;

® the construction worker who has some beer while watching Monday night
football at home and reports to work on Tuesday with a low level of
alcohol;

* the bus driver using cocaine; and

* the secretary who trips following a “nightcap” with her boss and co-

workers to celebrate a tough but successful day at work.

" Many states simply reduce the amount of compensation received by an injured worker, and this
is true in Missouri, North Carolina, and other staies.
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Should each of these individuals be treated identically under the law? Do they
possess any privacy rights? Does it matter how the accident occurred? Should there

be safeguards on the admission of evidence?

As stated, HB 2141 eliminates, for all intents and purposes, the necessity of
probable cause to introduce drug testing into evidence. The issue is whether or not this
is fair, and represents a balance, considering the ENTIRETY of the
intoxication/impairment defense.

The Kansas Legislature last visited this issue in 1993, and modified the
intoxication/impairment defense at the urging of the Kansas Chamber of Commerce
and Industry. In short, the employer's defense was strengthened, and the employee’s
rights severely curtailed because: a) for an injury to be deemed not compensable, the
impairment merely had to scontribute” to the accident, and b) extremely low impairment
levels were written into the law which produced an irrebuttable presumption of
impairment.”

The evolution of this balancing act was discussed by our Supreme Court in the
Foos case (copy attached). Specifically, at page 8 of the handout, the Court stated as

follows:

The Kansas Legislature passed its first workers
compensation laws in 1911. From the very beginning, the
employee’s intoxication was a defense to his or her claim of
compensation. “[lf it is proved that the injury to the
workman results...from his intoxication, any compensation in
respect to that injury shall be disallowed.” (Emphasis
added.) L. 1911, ch. 218, sec. 1.

In 1967, the legislature raised the employer’s standard of
proof: “[I]f it is proved that the injury to the workman
results...solely from his intoxication, any compensation in
respect to that injury shall be disallowed.” (Emphasis
added.) L. 1967, ch. 280, sec. 1.

In 1974, however, the legislature retreated and diluted
the employer’s standard of proof when it changed the
work “solely” to “substantially”: [I]f it is proved that the injury
to the workman results...substantially from his intoxication,
any compensation in respect to that injury shall be
disallowed....” (Emphasis added.) L. 1974, ch. 203, sec. 1.

2 For example, alcohol is .04 which is one-half the legal limit for driving an automobile and other
levels of presumed impairment are simply the “cutoff standards” where there is sufficient trace of an illegal
substance to require further testing. Everyone agrees that, with exception of alcohol, there is no
correlation between the level of intoxication and the amount of drugs disclosed by the testing.



In 1993, the legislature further diluted the employer’s
standard of proof: “The employer shall not be liable under
the workers compensation act where the injury, disability or
death was contributed to by the employee’s use or
consumption of alcohol....” (Emphasis added.) L. 1993, ch.
286, sec. 24.

The 1993 legislature also established specific
requirements for admitting a chemical test into evidence
to prove presumptive impairment, including the provision at
issue in this case of whether there was probable cause
contemporaneous with the test and provisions requiring
proof of chain of custody, establishing testing standards, and
requiring foundation for the test results. L. 1993, ch. 286,
sec. 24. The legislative record reveals that these
requirements were intended to somewhat balance the
reduced burden on the employer. The admission
requirements were added pursuant to a proposal by the
Kansas Chamber of Commerce and Industry: ‘KCCI
would suggest further protecting employees by
including the procedures employers are responsible to
follow to receive an employee misconduct ruling in the
Kansas Employment Security Law.” Minutes of the
Senate Committee on Labor, Industry and Small Business,
March 19, 1992, (Emphasis added.)

The key sentence for our discussion is that the requirement of probable cause
was intended to “balance the reduced burden on the employer.” In 1993, the KCCI
_suggested that this was a necessary protection to employees. Now, having been
successful in securing the “reduced burden” for employers, the KCCI seeks to remove
these protections which they supported previously before the legislature.

The Kansas AFL-CIO did not oppose these changes in 1993. The matter was
discussed at length in the Advisory Council, and although the Kansas AFL-CIO would
not have proposed the changes, there was some attempt at being balanced.®

It is clear that the Kansas Chamber of Commerce and Industry wants to “change
the deal.” They no longer, apparently, want to stand by the protections for the injured

3 The Kansas AFL-CIO does feel that the Kansas Supreme Court has further watered down or
diluted the meaning of probable cause by the Foos decision. Certainly, the Kansas ALF-CIO would agree
with the dissenting opinion written by Judge Lawton Nuss. However, that is the Supreme Court's
interpretation of the law, and accordingly, "probable cause” can now include situations where probable
cause is developed, not at the time of injury, but after. To the Kansas AFL-CIO, this is like arresting
someone and then discovering the crime.



worker that they previously supported.* This “change of heart” is not prompted by some
“iiberal” Court decision interpreting the law. If anything, the law has been interpreted in
further favor of the employers in the state to the detriment of injured workers.

While the Kansas AFL-CIO would support a return to the pre-1993 statute, if the
Chamber so desires, the Kansas AFL-CIO cannot support the further diluting-of injured

worker’s rights.

Thank you.

4 Kansas AFL-CIO must assume that this is the position of KCCI since opponents are being made
to testify without having heard from the proponents. Similarly, this bill has never been discussed or
introduced in the Advisory Council where discussion could be had.
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IN THE SUPREME COURT OF THE STATE OF KANSAS
No. 89,239
DENNIS FOOS,
Appellee,
V.
TERMINIX and
ZURICH AMERICA INSURANCE, CO.,
Appellants.
SYLLABUS BY THE COURT
1. In a workers compensation case, whether there has been an accidental injury arising out of and in the

course of employment is a question of fact, and its determination will not be disturbed by an appellate
court where there is substantial evidence to sustain it.

2 Once the claimant has met his or her burden of proving a right to compensation, the burden of proving
an employer's relief from that liability through K.S.A. 44-501(d)(2) is upon the employer.

3. Interpretation of a statute is a question of law. The determination of an administrative body as to

questions of law is not conclusive and, while persuasive, is not binding on the courts.

4. The Workers Compensation Act undertook to cover every phase of the right to compensation and of
the procedure for obtaining it, which is substantial, complete, and exclusive, and we must look to the

probedure of the Act for the methods of its administration.

5. There is no normal course of medical treatment exception to the admissibility of a blood alcohol test
in K.S.A. 44-501(d)(2).

6. The fundamental rule of statutory construction to which all other rules are subordinate is that the
intent of the legislature governs if that intent can be ascertained, and when a statute is plain and
unambiguous, the court must give effect to the mtention of the legislature as expressed rather than

determine what the law should or should not be.

7 Where the face of the statute leaves its construction uncertain, the court may look to the historical
background of the enactment, the circumstances attending its passage, the purpose to be accomplished,
and the effect the statute may have under the various constructions. suggested.

8. The legislature is presumed to have expressed its intent through the language of the statutory scheme
it enacted. Words and phrases that have acquired a peculiar and appropriate meaning in law are to be
construed accordingly. Words which are in common usage should be given their natural and ordinary

hitp://www.kscourts.org/kscases/supct/2004/20040514/ 89239 htm 12/15/2004
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meaning.

9. K.S.A. 44-501(d)(2) requires that probable cause arise, exist, or occur contemporaneous with, which
is interpreted as meaning during the same period of time as, the collection of the test sample in order for
a test of alcohol concentration to be admitted into evidence during a workers compensation hearing.

10. Whether a test sample was collected contemporaneous with the events establishing probable cause is
a question of fact, and its determination will not be disturbed on appeal where there is substantial

evidence to sustain it.

Review of the judgment of the Court of Appeals in 31 Kan. App. 2d 522, 67 P.3d 173 (2003). Appeal
from the Workers Compensation Board. Judgment of the Court of Appeals affirming in part and
reversing in part the Board is affirmed. Judgment of the Board is affirmed in part and reversed in part.

Opinion filed May 14, 2004.

Rex W. Henoch, of Dorothy & Henoch, L.L.C., of Lenexa, argued the cause and was on the briefs for
appellant.

Roger D. Fincher, of Bryan, Lykins, Hejtmanek & Fincher, P.A., of Topeka, argued the cause, and
Rachel Mackey, of Law Office of Rachel Mackey, of Topeka, was with him on the briefs for appellee.

The opinion of the court was delivered by

LUCKERT, I.: This is a workers compensation case, applying K.S.A. 1999 Supp. 44-501. The Court of
affirmed the Workers Compensation Board's (Board) determination that Dennis Foos sustained
ing out of and in the course of his employment. However, the Court of
Appeals reversed the Board's award of benefits for Dennis Foos, applying the "intoxication exception"
to providing benefits under the Workers Compensation Act, 44-501(d)(2). The Court of Appeals found
that the Board erred in determining that the results of a blood test were inadmissible to prove Foos was
impaired by alcohol. The Board had determined that the blood test lacked probable cause and its results
_ were_inadmissible pursuant to 44-501(d)(2). We granted Foos' petition for review under K.S.A. 20-3018

(b).

Under Supreme Court Rule 8.03 (2003 Kan. Ct. R. Amnot. 58), we choose to review both holdings of the
Court of Appeals and consider whether: (1) Foos was acting within the course and scope of his
employment at the time he incurred his injuries; and (2) Foos' blood test results were admissible to prove

his alcohol impairment, which in turn contributed to his injuries.

Appeals
personal injury by accident aris

We affirm the Court of Appeals, although as to the second holding we do so on different grounds, and

reverse the Board's award of benefits to Foos.

Facts

Dennis Foos worked as a pest control technician for Terminix. His employer assigned him a vehicle to
use on his route, which contained approximately 200 accounts. On Friday, May 2, 1997, Foos drove
from his home in Solomon to the Terminix office in Topeka for a mandatory weekly meeting that began
at § a.m. After the meeting, he drove to Manhattan to do work for some of his accounts. He worked at
Varney's Bookstore from 10:30 to 10:45 a.m. and at the Children's Bookstore from 10:45 to 11:05 a.m.

Around 11 a.m., Foos entered a "hole-in-one" contest at the Wildcat Creek Sports Complex. He

http://www.kscourts.org/kscases/ supct/2004/20040514/89239.htm 12/15/2004
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remembers leaving from there around noon to eat lunch at McDonald's but has no memories from that
time until sometime on Sunday, May 4. Although he had planned to work at some fraternities in
Manhattan the afternoon of May 2, those jobs were not performed.

Sometime between 7 and 7:30 p.m. on May 2, Foos' truck left the roadway and struck two guardrails
while he was driving westbound on Interstate 70 between TJunction City and Abilene. His Solomon
residence is west of Abilene on the interstate. He was thrown from the truck and suffered injuries,
including head trauma sufficient to cause permanent severing of his olfactory nerves. He was taken by
ambulance to Geary Community Hospital in Junction City where he was stabilized and given morphine.
He was then transferred by helicopter to the University of Kansas Medical Center in Kansas City

(KUMC).

Foos arrived at KUMC at 11:04 p.m. KUMC medical personnel drew and tested his blood at 11:10 p.m.
as part of their regular medical procedures. The tests revealed Foos' blood contained opiates and an

alcohol concentration of .134.

KUMC personnel reported him to be oriented as to person, place, and time. After consenting to surgery
at 12:50 a.m., as part of his preoperative history he reported to medical personnel at 1:10 a.m. that he

had "cocaine 1 week ago/9 beers & shots tonight."
The Board made the following findings of fact concerning the blood test and its results:

" At that point [of the blood test] there had been no evidence or indication that claimant had used alcohol
before the accident. There was no mention of alcohol or the odor of alcohol in any of the records or the
odor of alcohol in any of the records or reports by law enforcement, emergency medical, nor hospital
personnel. The first indication of alcohol use came at approximately 1:10 a.m. on May 3, 1997, from
claimant himself upon questioning by a nurse and an anesthesiologist for the pre-operative history and
physical assessment. Neither the nurse nor the anesthesiologist that questioned claimant testified, but the
KUMC Pre-Operative History and Physical Assessment form indicates that claimant reported 'cocaine 1

week ago/9 beers & shots tonight.™

The administrative law judge (ALJ) held that the test results were admissible under 44-501(d)(2) and
demied Foos benefits because his alcohol use contributed to his injuries. He did not reach the parties'
other arguments. The Board reversed the ALJ and awarded Foos benefits after rejecting Terminix's three
main arguments. The Board first found that despite Foos' deviation from work, he had resumed that
work because he was on the highway leading home at the time of the accident. It next excluded the
blood test resulis because Terminix failed to meet the admissibility conditions of K.S.A. 1999 Supp. 44-
501(d)(2). Finally, it found that without the blood test evidence, Terminix failed to prove drug or alcohol

impairment which contributed to Foos' injuries.

The Court of Appeals determined the threshold issue in Foos' favor, i.e., substantial competent evidence
supported the Board's finding that Foos had returned from his deviation from his employment at the time
of the accident. Tt allowed the test results, however, under a "normal course of medical treatment"
theory, leading it to conclude Terminix had established that Foos was impaired by alcohol at the time of
his accident, that his impairment contributed to his injuries, and that he was not entitled to benefits. It
therefore did not reach the third issue, i.e., whether Terminix proved alcohol impairment and its

contribution to the injuries through nontest evidence.

Was Foos Acting Within the Course and Scope of His Employment

http://www.kscourts.org/kscases/supct/2004/20040514/8 9239.htm 12/15/2004
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At the Time He Incurred His Injuries?

Before the Court of Appeals, Terminix argued as a threshold matter that the Board erred in finding Foos
sustained personal injury by accident arising out of the course and scope of his employment under 44-
501(a). It specifically argued that Foos had deviated from his employment after leaving the Children's
Bookstore account and had not returned to his employment at the time of the accident. If Terminix is
correct, the other two issues are moot. We agree, however, with the Court of Appeals' rejection of this

argument.
As the court stated:

"The Act for Judicial Review and Civil Enforcement of Agency Actions, K.S.A. 77-601 et seq., provides
the grounds upon which relief may be granted in appeals of workers compensation awards entered on or

after October 1, 1993. See K.S.A. 2001 Supp. 44-556(a).

"The court shall grant relief only if it determines any one or more of the following:

'(4) the agency has erroneously interpreted or applied the law;

'(7) the agency action is based upon a determination of fact, made or implied by the agency, that is not

supported by evidence that is substantial when viewed in light of the record as a whole . . . .' K.S.A. 77-
621(c)." 31 Kan. App. 2d at 524-25.

The court correctly observed that whether there has been an accidental injury arising out of and in the
course of employment is a question of fact, and its determination will not be disturbed by an appellate
court where there is substantial evidence to sustain it, citing Harris v. Bethany Medical Cenier, 21 Kan.
- App. 2d-804; Syl. § 1, 909 P.2d-657(1995). Tt-also correctly observed that although there was no-direct -
evidence as to Foos' destination at the time of the accident, it was the duty of the ALJ and Board to
determine "whether Foos had returned to his employment once he was on a direct route home." 31 Kan.

App. 2d at 528.

The court correctly held that substantial competent evidence existed to support the finding that, even if
Foos had deviated from his employment for a substantial period of time, he had returned to his
employment once he was on the direct route back to his home in Solomon because at the time of his
injury Foos was "engaging in an activity contemplated by Terminix while traveling on a public interstate
highway." 31 Kan. App. 2d at 528; see also Kindel v. Ferco Rental, Inc., 258 Kan. 272, 899 P.2d 1058
(1995) (substantial evidence supported the Board's conclusion that claimant's death occurred in the

course of his employment, despite the fact that he spent 4 hours at a strip club, when his death occurred
after resuming the route home).

Were Foos' Blood Test Results Admissible to Prove His Impairment Due
to Alcohol Which in Turn Contributed to His Injuries?

Terminix argues the Court of Appeals correctly held that Foos' blood test results were admissible to
prove his use or consumption of alcohol impaired him and contributed to his injuries, as provided in 44-

http://www.kscourts.org/kscases/supct/ZO04/200405 14/89239.htm 12/15/2004
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501(d)(2). Foos responds that Terminix failed to meet the statute's conditions to allow admission of the
test results into evidence.

Our analysis requires us to interpret the statute. As we stated in In re Tax Appeal of Harbour Brothers
Constr. Co., 256 Kan. 216,221, 883 P.2d 1194 (1994):

"Interpretation of a statute is a question of law. Todd v. Kelly, 251 Kan. 512,515,837 P.2d 381 (1992).
Special rules apply, however, when considering whether an administrative agency 'erroneously

interpreted or applied the law':

'The interpretation of a statute by an administrative agency charged with the responsibility of enforcing
that statute is entitled to judicial deference. This deference is sometimes called the doctrine of operative
construction. . . . [I]f there is a rational basis for the agency's interpretation, it should be upheld on
judicial review. . . . [However,] [t]he determination of an administrative body as to questions of law is
not conclusive and, while persuasive, is not binding on the courts.' State Depr. of SRS v. Public

Employee Relations Board, 249 Kan. 163, 166, 815 P.2d 66 (1991)."

See K.S.A. 77-621(c)(4).

Moreover, the party asserting the Board's action is invalid bears the burden of proving the invalidity.
K.S.A. 77-621(a)(1). As a result, Terminix, as the appellant, retains the burden in this court of proving
the Board erred. See Blue Cross & Blue Shield of Kansas, Inc. v. Praeger, 276 Kan. 232,245, 75 P.3d

226 (2003).

We begin our analysis by reviewing some of the general tenets of workers compensation law as
contained in K.S.A. 1999 Supp. 44-501. If personal injury by accident arising out of and in the course of
employment is caused to an employee, the employer shall be liable to pay compensation to the employee
in accordance with the provisions of the Workers Compensation Act. K.S.A. 1999 Supp. 44-501(a). The
burden of proof shall be on the claimant to establish the claimant's right to an award of compensation
and to prove the various conditions on which the claimant's right depends. K.S.A. 1999 Supp. 44-501(a).

T K.S.A. 1999 Supp. 44-501(d)(2), however, provides the employer relief from liability for compensation -

under the Act "where the injury, disability, or death was contributed to by the employee's use or
consumption of alcohol or any drugs, chemicals, or any other compounds or substances." This has
become known as the "impairment defense” or "impairment exception." Once the claimant has met his
or her burden of proving a right to compensation, the employer has the burden of proving relief from
that liability through subsection (d)(2). Cf., Evans v. Frakes Trucking, 31 Kan. App. 2d 211, 216, 64

P.3d 440 (2002).
K.S.A. 1999 Supp. 44-501(d)(2), which provides the basis for the primary dispute in this case, states in

relevant part:

"The employer shall not be liable under the workers compensation act where the injury, disability or
death was contributed to by the employee's use or consumption of alcohol ... . [f shall be conclusively
presumed that the employee was impaired due 1o alcohol if it is shown that at the time of the injury that
the employee had an alcohol concentration of .04 or more. . . . The results of a chemical test shall not be
admissible evidence to prove impairment unless the following conditions were met:

1. There was probable cause to believe that the employee used, had possession of, or was impaired
by the drug or alcohol while workirg;

http://www kscourts.org/kscases/supct/2004/20040514/89239.htm 12/15/2004
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2. the test sample was collected at a time contemporaneous with the events establishing probable

cause;
3. the collecting and labeling of the test sample was performed by a licensed health care

professional;
4. the test was performed by a laboratory approved by the United States department of health and

human services or licensed by the department of health and environment, except that a blood
sample may be tested for alcohol content by a laboratory commonly used for that purpose by state
law enforcement agencies;

5. the test was confirmed by gas chromatography, gas chromatography-mass spectroscopy or other
comparably reliable analytical method, except that no such confirmation is required for a blood

alcohol sample; and
6. the foundation evidence must establish, beyond a reasonable doubt, that the test results were from

the sample taken from the employee." (Emphasis added.)

When the Board interpreted the subsection, it held that the probable cause requirement in (d)(2)(A)
"makes sense only if [the probable cause] is present before the testing” because "there are privacy issues
at stake." It also observed that there are no exceptions in the statute to the probable cause requirement.
Consequently, the Board held, since the events establishing probable cause (Foos' statements at 1:10
a.m.) occurred after the blood test (at 11:10 p.m.), the statutory requirement was not met and the results

were inadmissible.

The Court of Appeals determined: "The Board's decision to exclude that [test results] evidence s
contrary to the established law where blood testing is done by the hospital for the purposes of obtaining
relevant medical diagnoses and treatment information." 31 Kan. App. 2d at 529. While the statute does
not contain such an exception, the court found a criminal case, Stafe v. Hickey, 12 Kan. App. 2d 781,
757 P.2d 735, rev. denied 243 Kan. 781 (1988), to be closely analogous, and determined that blood tests
taken in the normal course of medical treatment are excepted from the requirements of 44-501(d)(2). We

disagree.

Hickey was a criminal case involving a Fourth Amendment issue of whether hospital personnel were
agents of the State when drawing a blood sample. In contrast, this case does not involve constitutional
issues and requires application of the workers compensation statutes, which are a legislative creation.
Injured Workers of Kansas v. Franklin, 262 Kan. 840, 855, 942 P.2d 591 (1997) (Workers
Compensation Act is the legislature's creation of an adequate substitute remedy for the legislatively
abolished common-law right of employees to sue employers for injuries). Accordingly, "[o]ur decisions
are replete that Workmen's Compensation Act undertook to cover every phase of the right to
compensation and of the procedure for obtaining it, which is substantial, complete, and exclusive, and
we must look to the procedure of the act for the methods of its administration." Jones v. Continental Can
Co., 260 Kan. 547, 557, 920 P.2d 939 (1996) (citing Bushman Construction Co. v. Schumacher, 187

Kan. 359, 362, 356 P.2d 869 [1960]).
Since the Workers Compensation Act contains no "normal course of medical treatment" exception to the

admissibility of a blood alcohol test in 44-501(d)(2), any such exception to the legislature's scheme must
come from the legislature, not the court.

Thus, we review the Board's interpretation of 44-501(d)(2)(B). The Board and courts reviewing the
Board's interpretation are required to apply the rules of statutory construction. As we said in another

workers compensation case:

"The fundamental rule [of statutory construction] to which all other rules are subordinate is that the
intent of the legislature governs if that intent can be ascertained, and when a statute is plain and
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unambiguous, the court must give effect to the intention of the legislature as expressed rather than
determine what the law should or should not be. In re Marriage of Killman, 264 Kan. 33, 42-43, 955
P.2d 1228 (1998). Where the face of the statute leaves its construction uncertain, the court may look to
the historical background of the enactment, the circumstances attending its passage, the purpose to be
accomplished, and the effect the statute may have under the various constructions suggested." Robinert

v. The Haskell Co., 270 Kan. 95, 100-01, 12 P.3d 411 (2000).

The legislature is presumed to have expressed its intent through the language of the statutory scheme it
enacted. Stare ex rel. Siovall v. Meneley, 271 Kan. 355, 378, 22 P.3d 124 (2001) (citing In re Marriage
of Killman, 264 Kan. 33, 42-43, 955 P.2d 1228 [1998]). Words and phrases that have acquired a peculiar
and appropriate meaning in law are to be construed accordingly. Galindo v. City of Cofjeyville, 256 Kan.
455, 465, 885 P.2d 1246 (1994). Words which are in common usage should be given their natural and
ordinary meaning. Cummings v. City of Lakin, 276 Kan. 858, 862, 80 P.3d 356 (2004).

"Probable cause” is a phrase which has acquired peculiar and appropriate meaning in the law. We have
previously explained that "probable cause" refers to a quantum of evidence which would lead one to
believe that something (for example, that a crime had been committed) is more than a possibility. City of
Dodge City v. Norion, 262 Kan. 199, 203-04, 936 P.2d 1356 (1997) (quoting State v. Clark, 218 Kan.
726, 731, 544 P.2d 1372, cert. denied 426 U.S. 939 [1976]). Thus, paraphrasing 44-501(d)(2)(A) and
(B). before test results can be submitted in a workers compensation hearing, there must be sufficient
evidence to lead one to believe that it was more than a possibility that the employee used, had

possession of, or was impaired by drugs or alcohol while working, and the test sample must have been
collected at a time contemporaneous with the events establishing this belief.

"Contemporaneous” is a word of common usage. It is defined as: "Arising, existing, or occurring during
the same period of time." (Emphasis added.) Webster's Il New College Dictionary 243 (1999). The ALJ
in this case applied this definition, finding: "The claimant's admission to a drinking binge establish[ed]
probable cause the claimant was impaired. The blood samples were collected within the same period of
time as claimant's admission, which the court finds satisfies the requirement of contemporaneous

collection." (Emphasis added.)

" In contrast, the Board's interpretation substitutes the words "subsequent to" for the words
"contemporaneous with." Such a construction is contrary to the tenets of statutory construction requiring
us to presume the legislature expressed its intent through the language it utilized and requiring us to

apply the accepted and common meaning of words.

Additionally, the Board's interpretation shifts the focus of the statute to one of when tests may be
performed as opposed to the legislature's focus, which was upon when test results will be admissible in
hearings. As held by the Court of Appeals panel in Evans, the effect of 44-501 is to prohibit admission
of results when no probable cause exists independent of the test results. 31 Kan. App. 2d at 215-16.
There, the court upheld the Board's exclusion of the blood test results because they were pursuant to a
blood test that was not prompted by probable cause or even a reasonable suspicion, but instead "by
nothing more than [the employee's] status as a commercial driver" who was involved in a fatal accident.
31 Kan. App. 2d at 216. While Terminix argues Evans is distinguishable and irrelevant because there
had been no probable cause found, we find it of guidance to the extent it rejected a commercial driver's
"routine blood test" exception to the requirements of 44-501(d)(2). However, we agree with Terminix
that Evans is distinguishable because in this case there was probable cause independent of the blood test.

Although the decision in Evans does not cite the Federal Omnibus Transportation Employee Testing
Act, 49 U.S.C. § 31306 (2000), that provision mandates testing when a commercial driver, such as
Evans, is involved in a fatal accident. Other federal legislation, while not mandating testing, requires
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federal contractors to assure that the workplace is drug free. See Drug-Free Workplace Act of 1988, 41
U.S.C. § 701 et seq. (2000). This legislation and other drug-free workplace initiatives result in random

testing in the workplace.

The legislative history of 44-501, in addition to reflecting a trend of lessening the burden upon the
_employer to establish the impairment exception, reveals that the legislature was aware of the reality of

random and mandatory testing in the workplace.

first workers compensation laws in 1911. From the very beginning,
the employee's intoxication was a defense to his or her claim of compensation. "[I]f it is proved that the
injury to the workman results . . . from his intoxication, any compensation in respect to that injury shall

be disallowed." (Emphasis added.) L. 1911, ch. 218, sec. 1

The Kansas Legislature passed its

In 1967, the legislature raised the employer's standard of proof: "[T]f it is proved that the injury to the
workman results . . . solely from his intoxication, any compensation in respect to that injury shall be

disallowed." (Emphasis added.) L. 1967, ch. 280, sec. L.

In 1974, however, the legislature retreated and diluted the employer's standard of proof when it changed

". "[T|f it is proved that the injury to the workman results... .

the word "solely" to "substantially":
substantially from his intoxication, any compensation in respect to that injury shall be disallowed . . .

" (Emphasis added.) L. 1974, ch. 203, sec. 1.

In 1993, the legislature further diluted the employer's standard of proof: "The employer shall not be
liable under the workers compensation act where the injury, disability or death was contributed to by the
employee's use or consumption of alcohol . . . " (Emphasis added.) L. 1993, ch. 286, sec. 24.

The 1993 legislature also established specific requirements for admitting a chemical test into evidence to
prove presumptive impairment, including the provision at issue in this case of whether there was
probable cause contemporaneous with the test and provisions requiring proof of chain of custody,
establishing testing standards, and requiring foundation for the test results. L. 1993, ch. 286, sec. 24. The
_ legislative record reveals that these requirements were intended to somewhat balance the reduced burden
‘on the employer? The admission requirements were added pursuant to a proposal by the Kansas

Chamber of Commerce and Industry: "KCCI would suggest further protecting employees by including
nsible to follow to receive an employee misconduct ruling in the

the procedures employers are respo
Kansas Employment Security Law." Minutes of the Senate Committee on Labor, Industry and Small

Business, March 19, 1992, Attachment 5.

It is clear that the legislature, in 1993, followed KCCI's suggestion and borrowed the language from a
mpensation purposes, K.S.A. 1992 Supp. 44-

statute concerning chemical testing for unemployment cor
706(b)(2), and placed those requirements into K.S.A. 44-501(d)(2) for workers compensation purposes.
These unemployment compensation procedures had not been a part of 44-706 until 1991, when the
legislature acted in response to this court's decision in National Gvpsum Co. v. State Employment
Security Bd. of Review, 244 Kan. 678, 772 P.2d 786 (1989). See Minutes of the House Committee on
Labor and Industry, March 1, 1990, Attachment 1. There, this court had held that an employee who
tesied positive for marijuana during an employer's drug test did not fit within the statute disqualifying
eraployees for unemployment compensation benefits because the employer did not meet its burden to
prove that the misconduct was "connected with the employee's work" under K.S.A. 1988 Supp. 44-706
(b). In other words, the employer failed to prove that the off-the-job misconduct of marijuana use had an
actual on-the-job impact. 244 Kan. at 687. The legislature reacted by creating a presumption that an
employee had engaged in misconduct if impaired from alcohol or nonprescription drugs while working.
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The legislative history reveals that the intent was to allow employers to meet the requirements of the
Drug-Free Workplace Act and implement drug-free workplace programs without having to pay
employees benefits after they were fired for drug use revealed through drug testing. Minutes of the

House Committee on Labor and Industry, March 1, 1990, Attachment 2.

Thus, the legislature, when placing these same provisions into the Workers Compensation Act, was
aware that workplace drug testing would occur with or without probable cause. Because testing might be
mandated, either by the government or an employer's policy, testing might occur contemporaneously
with the investigation of the events causing the worker's injury. Also, as in this case, the injury might
require medical treatment and, as a result, testing might occur contemporaneously with investigation.

The legislature, in 44-501(d)(2), established the level for conclusive presumption of workplace
impairment at .04. L. 1993 ch. 286, sec. 24. This is the same level at which a presumption arises in
proceedings to revoke a commercial driver's license (K.S.A. 8-1001[j]), but is less than the .08 threshold
at which a presumption of impairment arises in criminal prosecutions for driving under the influence
(K.S.A. 8-1005) or in administrative proceedings for revocation of a noncommercial driver's license
(K.S.A. 8-1001[h]). At a lower level of impairment, the indicia of impairment may be different or more
subtle than those typically examined in a criminal prosecution for driving under the influence. As such,
an employer may not have a quantum of evidence sufficient to meet the probable cause standard before
the test is performed, yet may under some circumstances be legally required to have the employee tested
or, although not mandated, may test under internal policies as part of a drug-free workplace initiative.
Also, especially given the low threshold, an employer may decide to test immediately rather than to have
the blood alcohol leve] dissipate because of a delay while an investigation is undertaken. As such,
testing may occur before or simultaneous with the investigation of the accident and that investigation
may generate a sufficient quantum of evidence to make it more than a possibility that the employee
used, possessed, or was under the influence of alcohol or drugs while working. In other words, the
investigation or other events may establish a basis for probable cause independent of, but

contemporaneous with, the taking of the test sample.

Having considered the meaning of the words used by the legislature, the historical background of the

~ enactment, the circumstances attending its passage, the purpose to be accomplished, and the effect the
‘statute would have under different constructions, we conclude that 44-501(d)(2) requires that probable

cause arise, exist, or occur contemporaneous with, which we interpret as meaning during the same

period of time as, the collection of the test sample in order for a test of alcohol concentration to be

admitted into evidence during a workers compensation hearing.

Whether a test sample was collected contemporaneous with the events establishing probable cause is a
question of fact, and its determination will not be disturbed on appeal where there is substantial evidence
to sustain it. In this case, the ALJ made the finding of fact that the sample was collected during the same
time period as the events establishing probable cause and, under the circumstances of this case where
these events were part of an emergency room ireatment for the injury, the finding is sustained by

substantial evidence.
For these reasons, we hold that Foos suffered injury during the course and scope of his employment; that

Foos' blood test results were admissible; that Terminix, by application of the presumption, established
that Foos was impaired due to alcohol; and that substantial evidence supports the ALJ's conclusion that

Foos' consumption of alcohol contributed to the injury.

The Court of Appeals is affirmed, and the Board is affirmed in part and reversed in part.
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BEIER, J., not participating.

LARSON, S.I., assigned.!

IREPORTER'S NOTE: Judge Edward Larson was appointed to hear case No. 89,239 vice Justice
— Beier pursuant to-the authority vested in the Supreme Court by K.S.A. 20-2616.

NUSS, J.: dissenting. I respectfully dissent from the majority opinion for several reasons.

First, the legislative history cited by the majority reveals that while in 1993 the legislature further diluted
the employer's standard of proof, it also introduced some specific standards and conditions concerning
how employers could prove alcohol's "contribution” to an employee's injury. It amended the statute to
provide a level for conclusive presumption of impairment (.04%) and six specific requirements for
admitting a chemical test into evidence to prove that presumptive impairment. L. 1993, ch. 286, see 24.
The admission requirements were added pursuant to a proposal by the Kansas Chamber of Commerce
and Industry, "KCCI would suggest further protecting employees by including the procedures employers
are responsible to follow to receive an employee misconduct ruling by the Kansas Employment Security
Law." (Emphasis added.) See Minutes of the Senate Committee on Labor, Industry and Small Business,

March 19, 1992, Attachment 5.

As the majority correctly points out, the 1991 legislature had reacted to National Gypsum Co. v. State
Employment Security Bd. of Review, 244 Kan. 678, 772 P.2d 786 (1989), by amending the
unemployment compensation laws to improve the employer's ability to prove misconduct connected
with the work and thus disqualify a claimant from benefits. However, it also included six narrow and
exclusive requirements for admitting into evidence the chemical test, e.g., probable cause, which I
regard as safeguards to the employee. I therefore agree with the Kansas Chamber of Commerce and
Industry that in borrowing the specific requirements for chemical test admissibility (for purposes of
denying benefits) from the Unemployment Compensation Act and placing them in the Workers
Compensation Act (for purposes of denying benefits), the employees would be further protected. T
conclude that the legislature intended this additional protection for workers compensation claimants. For
- example, though workers compensation is a civil proceeding, K.S.A. 1999 Supp. 44-501(d)(2)(F)
requires the higher criminal law standard of "beyond a reasonable doubt" for the foundation evidence to
establish that the test results were from the sample taken from the employee. Consequently, even the
majority concedes "the legislative record reveals that these requirements were intended to somewhat

balance the reduced burden on the employer."

I do not find, however, a legislative intent to couple the continual express dilution of the employer's
standard of proof from "injury results solely from intoxication” to mere "alcohol use or consumption

contributed to injury" with another, implied dilution of the six specific, exclusive requirements for
admitting test results into evidence against the employee. Yet, the majority does so when it allows

probable cause to follow the testing.

AV LLTL i ! FEiwig i

Second, if probable cause is not a prerequisite for the testing, then the probable cause requirement 1s
meaningless. In my view, the majority essentially eliminates it altogether; virtually all an empleyer will
now be required to demonstrate is that at a certain time a chemical test was given which yielded a
certain result. This result can then be extrapolated backward to show "that at the time of the injury that
the employee had an alcohol concentration of .04 or more." K.S.A. 1999 Supp. 44-501(d)(2).

Vet in Evans v. Frakes Trucking, 31 Kan. App. 2d 211, 64 P.3d 440 (2002), as the majority points out,
the Court of Appeals upheld the Board's exclusion of the blood test results because they were pursuant
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to a blood test that was not prompted by probable cause or even a reasonable suspicion but instead "by
nothing more than [the employee's] status as a commercial driver" who was involved in a fatal accident.
31 Kan. App. 2d at 215-16. Similarly, Foos' blood test results should be excluded because they were also
pursuant to a blood test that was not prompted by probable cause or even a reasonable suspicion, but
instead by nothing more than his status as a driver who was involved in a near-fatal accident and then
underwent a hospital's regular medical procedures. I agree with the Evans court's statement: "The statute
does not permit mere serendipity to govern admission of a test result." 31 Kan. App. 2d at 215-16.

Stated another way, the majority dilutes the statutory language requiring "probable cause" and
essentially converts it into "random." In the world of employee drug and alcohol testing which the
majority concedes was at issue in National Gypsum Co. and which in turn eventually led to the creation
of the present statute these phrases, along with "reasonable suspicion," have become terms of art.
Random testing certainly possesses a profoundly different meaning from the other two. See Earon v.
lowa Employment Appeal Bd. 602 N.W.2d 553 (Towa 1999); Twigg v. Hercules Corp., 185 W. Va. 155,

406 S.E.2d 52 (1990).

Reasonable suspicion is considered to be a lesser standard than probable cause. State v. Pritchett, 270
Kan. 125, Syl. 13, 11 P.3d 1125 (2000); Twigg, 185 W. Va. at 159. In practice, however, both these
phrases mean just what their terms suggest; testing gffer, for example, a supervisor's observation of an
employee exhibiting drug and alcohol symptoms. See, e.g., Skinner v. Railway Labor Executives' Ass'n,
489 U.S. 602, 609, 103 L. Ed. 2d 639, 109 S. Ct. 1402 (1989) (testing after reasonable suspicion based
upon employee's disorientation, bloodshot and watery eyes, or the detection of alcohol on an employee's
breath); Johnson v. Massachusetts Bay Transportation Authority, 418 Mass. 783, 785, 641 N.E.2d 1308
(1994) (probable cause to test employee for drugs where at time test was requested employee's eyes had

a heavy look and he appeared to be under influence of something).

Similarly, employers also use "post-accident testing," which 1s just as its name suggests: testing affer an
accident to determine if alcohol or illegal drugs contributed to it. See, e.g., Skinner, 489 U.S. at 609
(testing regulation titled "Post-Accident Toxicological Testing" which authorized testing following

certain accidents).

Random testing is much different. It is a form of "suspicionless" testing. See Vernonia School Dist. 47
v. Acton, 515U.S. 646, 132 L. Ed. 2d 564, 115 S. Ct. 2386 (1995) (testing of student athletes whose
names are blindly drawn from a hat). See Eafon, 602 N.W.2d 553; Twigg, 185 W.Va. 155.

Accordingly, when the Board held that the probable cause requirement in K.S.A. 1999 Supp. 44-501(d)
(2)(A) "makes sense only if [the probable cause] is present before the testing," its mterpretation was
entirely consistent with what "probable cause" has come to mean in the world of employee drug and
alcohol testing. This interpretation is supported by the majority's acknowledgment that when the
legislature placed the requirements in the statute it "was aware that workplace drug testing would occur
with or without probable cause," and by the statutory language actually used, "probable cause," which
strongly suggests the legislature deliberately rejected the results of suspicionless testing, 2., without

probable cause.

Moreover, the Board's interpretation, to which the majority purports to give deference under the doctrine
of operative construction, avoids the problems described above. This interpretation 1s also consistent
with the legislative intent, particularly as expressed by the sequence of the requirements in K.S.A. 1999
Supp. 44-501(d)(2). In my view, the sequence ic not coincidental, but the logical progression of the
events as intended by the legislature from initial discovery of the employee's possibly impaired state

through the test results' admission into evidence.
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(A) probable cause to believe employee was impaired by drug or alcohol;

(B) sample collected,

(C) sample collecting and labeling performed by licensed health care professional;
(D)-test performed by-an-approved laboratory;

(E) test results confirmed, i.e., a subsequent action, by independent test;

(F) test results established by foundation evidence as coming from employee's sample.

As the majority points out regarding the Court of Appeals holding, since the Workers Compensation Act
contains no "normal course of medical treatment" exception to the admissibility of a blood alcohol test
m K.S.A. 1999 Supp. 44-501(d)(2), any such exception to the legislature's scheme must come from the
legislature, not the court. Likewise, eliminating, or at least diluting, the probable cause requirement from
the statute is a job for the legislature, not this court. See Injured Workers of Kansas v. Franklin, 262
Kan. 8§40, 855, 942 P.2d 591 (1997); Jones v. Continental Can Co., 260 Kan. 547, 557, 920 P.2d 939
(1996) (our decisions are replete that the Workers Compensation Act undertook to cover every phase of
the right to compensation and of the procedure for obtaining it, which is substantial, complete, and
exclusive, and we must Jook to the procedure of the act for the methods of its administration).

Finally, if the statutory requirements are not met for admitting the results of the chemical test into
evidence, an employer is not without recourse. It still has the right to prove impairment and contribution
through reliable admissions by the employee, testimony from eyewitnesses, expert medical testimony,
and other evidence, just as employers have done since 1911 when the Workers Compensation Act and
the intoxication exception/impairment defense first became law. Indeed, Terminix attempted this

alternative means of meeting its burden of proof, but failed.

The Board found that Terminix failed to prove, by evidence other than the inadmissible blood test
results, that Foos was impaired and that his impairment contributed to his injury. It specifically found
that Foos' statements of alcohol and cocaine use were insufficient because they were of questionable
reliability due to his extreme trauma and the possibility they were given under the influence of pain
medications, including morphine at Geary Community Hospital. It also found that the testimony of
Terminix's experts opining Foos' alcohol impairment at the time of the accident was partly based on the
madmissible test results and therefore itself inadmissible, suggesting the testimony would have been
admissible and persuasive had the questions to the physicians been posed differently. It also found no
evidence was introduced to show that any impairment actually contributed to Foos' accident and injury.

For these reasons, T dissent.
ALLEGRUCCI, J., joins in the foregoing dissent.

END
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KANSAS TRIAL LAWYERS ASSOCIATION

Lawyers Representing Consumers

To: Chairman Dahl and Members of the House Committee on Commerce &
Labor

From: Tim Power on behalf of the Kansas Trial Lawyers Association

Date: February 1, 2005

Re: HB 2141

Chairman Dahl and members of the House Committee on Commerce and Labor, I appear
before you today on behalf of the Kansas Trial Lawyers Association. I am a Kansas
attorney and member of KTLA. KTLA is a statewide, nonprofit organization of lawyers
who represent consumers and advocate for the safety of families and the preservation of
the civil justice system. We appreciate the opportunity to present written and oral
testimony on HB 2141.

Currently, employers are not required to provide workers compensation coverage when
the worker’s use of drugs or alcohol contributed to the worker’s injury, disability, or
death. The law provides for the circumstances under which a worker is presumed to have
been impaired by alcohol or drugs, and when the results of a chemical test that might
show impairment may be used as evidence. Results of a drug test may only be used as -
evidence of impairment if there is probable cause to believe that the worker used, had
possession of, or was impaired by the drug or alcohol while working. The current law
provides appropriate rules for admissibility of drug tests and protects both the worker’s
rights to privacy and the state’s interest in promoting drug-free workplaces.

HB 2141 establishes new standards under which employers may require that workers
who are injured on the job submit to drug testing. HB 2141 sets out new requirements for
meeting the probable cause requirement. KTLA members are concerned that the new
probable cause requirements are a significant erosion of the current probable cause
requirement and may jeopardize an injured worker’s constitutional right to privacy.

Under HB 2141, only two standards must be in place to permit an employer to demand
that an injured worker submit to a drug test: the employer must have a written policy
requiring workers to submit to drug testing at the time of the worker’s accident, and the
worker must require medical attention as a result of the accident. If the worker refused
the test under these circumstances, the refusal could be used as evidence to prove the
worker’s impairment. The new standard may be met regardless of the circumstances of
the accident, i.e. whether or not the worker was injured by his own actions or the actions
of a coworker.

Terry Humphrey, Executive Divector
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HB 2141 also permits testing if the worker signed a written consent for testing prior to
the date of an accident requiring medical attention. If the worker refuses the test after
such an accident, the refusal may be used as evidence of impairment. Workers may not
fully realize the impact of signing consent prior to an accident. If a worker feels like he
or she must sign consent in order to keep their job, KTLA believes that this is abjectly
unfair. And again, the new standard may be met regardless of whether or not the worker
was injured by his own actions or the actions of a coworker.

We believe it is important and appropriate that the Legislature take steps to ensure that
Kansas workplaces are safe and drug-free for all workers. However, we believe HB 2141
goes too far to the detriment of Kansas workers’ constitutional rights. We respectfully
request your opposition to HB 2141.
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Kansas Coalition for Workplace Safety

Promoting Economic Security Through Workplace Safety for Kansas Workers and their Families.

H.B. 2141 Probable Cause — Workers Compensation
February 1, 2005

Good Morning, my name is Terri Roberts R.N., J.D., and I am the Executive Director of the
KANSAS STATE NURSES ASSOCIATION and Chairperson of the KANSAS COALITION FOR

WORKPLACE SAFETY. The KANSAS COALITION FOR WORKPLACE SAFETY opposes many of
the changes proposed to House Bill 2141.

The bill as written:

Amends the drug/alcohol defense in K.S.A. 44-501(d) by removing the requirement that an
employer have probable cause to believe an injured worker is under the influence of alcohol
or drugs before it can demand that the injured worker submit to a drug or alcohol test, and

Adds a new subsection (d)(3) that provides the employer “shall be deemed to meet their burden
of proof” to show probable cause if ANY of the following are proven:

The employer has a written policy requiring employees to submit to festing
Jor drugs or alcohol “if they are involved in an accident which requires
medical attention.”

The testing was done in the normal course of medical treatment. Testing

must not be “at the direction of the employer” but may be “at the employer’s
request.”

The employee gave written consent, prior to the accident, to submit
to testing for drugs or alcohol following any accident requiring the worker

to obtain medical treatment. Refusal to submit to testing is evidence the
employee was impaired.

The testing was mandated by federal or state law.

First, let me say that the members of the Coalition are in agreement that performing
work related duties impaired because of the influence of alcohol and/or drugs is not
acceptable behavior. We are eager to hear the proponents of this bill explain their
rationale for supporting such significant changes to this provision in the laws
governing workers compensation. Has there been a problem with the interpretation
of the current statute that warrants such dramatic change?

We cannot support the proposed language in H.B. 2141 that is aimed at eroding
workers” “right to privacy” with unsubstantiated escapades that include access to
unrelated medical records and physical exams, and required submission to invasive
procedures without “probable cause”. The government is not allowed to force
criminal suspects to submit to drug or alcohol tests without probable cause.
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Some have suggested that this proposal is an attempt to “codify” current law. This does not
codify existing law. (When the proponents of this bill speak we will wait to see if this was their
intent.) Foosv. Terminix, __ Kan. _,  P3d__ (May 14, 2004) specifically held “There is
no normal course of medical treatment exception to the admissibility of a blood alcohol test in
K.S.A. 44-501(d)(2).” The Court held a medical history establishing probable cause, obtained
2 hours afier a blood alcohol test was performed, met the “contemporaneous” requirement in

(A)(2)(B).

Probable cause has long been the standard for investigations in this country. Rights protected
by the probable cause standard have been deemed so important a civil liberty that we grant that
right to persons incarcerated in our prisons. Why would we even consider stripping it from
working Kansans? House Bill 2141 removes the probable cause standard from employers.

It allows employers to assume the worst about their employees and demand drug tests even

where there is no reason to suspect that drugs were involved in the injury suffered by the
employee.

We respectfully request that the committee reject H.B. 2141 at this time.

Terri Roberts I.D., R.N.

Chairperson

Kansas Coalition for Workplace Safety
785-233-8638

cell: 785-231-9511

e-mail: troberts@ksna.net
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Representative Dahl, Chair
House Commerce and Labor Committee
HB 2141

Good morning Chairman Dahl and Members of the House Commerce and Labor
Committee. My name is Ernest Kutzley and I am the Advocacy Director for AARP
Kansas. AARP Kansas represents the views of our more than 350,000 members in the
state of Kansas. Thank you for this opportunity to express our comments and opposition
to HB 2141 relating to burden of proof and admissibility of drug tests in workers
compensation.

More than 80 percent of AARP’s youngest members (ages 50 to 54) are employed and
forty four percent of all AARP members work full or part time.

As part of our national employment policy, AARP supports laws that protect older
workers from all forms of employment discrimination and is committed to expanding
employment opportunities and promoting job security for workers of all ages, removing
all barriers to equal employment opportunity.

ARRP believes that employers may apply drug and alcohol testing to all employees as a
condition of employment, however the purpose of removing the requirement that an
employer have probable cause to believe that an injured worker is under the influence of
drugs and alcohol appears only another way to be reduce employer expenses.

AARP also believes that injured workers should not be required to submit to drug and
alcohol testing when there is no reason to suspect that the workers performance was
impaired by drugs and alcohol or that they played a part in a workplace accident.

Therefore, AARP opposes changes to remove the requirement that employers have
probable cause in order to require injured workers to submit to drug and alcohol testing.
These changes could have a seriously harmful impact on not only older workers, but
workers of any age.

AARP Kansas respectfully requests that you oppose this proposed change. Thank you for
your consideration of this request.

Ernest Kutzley
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Mark Desetti, testimony

House Commerce and Labor Committee
February 1, 2005

House Bill 2141

House Bill 2141 is a frightening proposition. At its core is the whittling away of fundamental
civil rights we hold dear in the United States.

Probable cause has long been the standard for investigations in this country. House Bill 2141
removes the probable cause standard from employers. It allows employers to assume the worst
about their employees and demand drug tests even where there is no reason to suspect that drugs
were involved in the injury suffered by the employee.

Rights protected by the probable cause standard have been deemed so important a civil liberty
that we grant that right to persons incarcerated in our prisons. Why would we even consider
stripping it from working Kansans?

The erosion of our civil liberties that HB 2141 represents is a dangerous path. Once on it, where
do we stop? When we grant employers the right to demand blood tests allegedly for finding
evidence of illegal drug use, we open the door to granting employers access to all sorts of
information long held in the confidential relationship between patient and doctor, and protected
under the constitutional interpretations of “Right to Privacy” afforded all citizens. When the
drug test shows no evidence of illegal drugs but does show high cholesterol or unusual blood
sugar levels, it is a short step to using that information to guide future employment decisions.
What would it take for an employer to find a way to “downsize” this employee? Right there is
the possibility of keeping health benefit costs low.

House Bill 2141 is an attack on civil liberties, it is an attack on the fundamental constitutionally-
protected “right to privacy,” and it is an attack on the working Kansans who keep our economy
going and provide for their families.

We urge this committee to reject HB 2141.
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