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Date
MINUTES OF THE HOUSE ENVIRONMENT COMMITTEE

The meeting was called to order by Chairman Joann Freeborn at 3:30 P.M. on February 22, 2005 in Room
231-N of the Capitol.

All members were present.

Committee staff present:
Raney Gilliland, Legislative Research Department
Emalene Correll, Legislative Research Department
Lisa Montgomery, Revisor of Statutes Office
Pam Shaffer, Committee Secretary

Conferees appearing before the commuttee:

Others attending:
See attached list.

Chairperson Freeborn called the meeting to order. Guests were reminded to sign the guest log. The agenda
for next Thursday, March 3rd’s meeting is a presentation by the Kansas Water Office. Fiscal notes for HB
2390 - Allows the Kansas Corporation Commission to increase financial assurance responsibilities for
operators drilling wells after 1996 and HB 2400 - Establishes the irrigation transition assistance
program were passed out to all Committee members. A written “rebuttal testimony” from John Fierro on
HB 2393 - Controlling the release of water from Cedar Bluff Reservoir _ also was passed out to each
Committee member. (See attachment 1)

Chairperson Freeborn opened HB 2390 for final action.

Representative Sloan motioned and Representative Johnson seconded recommending HB 2390 favorable for

passage. Raney Gilliland. Legislative Research explained the bill. Committee discussion followed. Motion

carried. Representative Light will carry the bill.

Chairperson Freeborn opened HB 2400 for final action. A proposed balloon was passed out to each
committee member (See attachment 2) Representative Sloan motioned and Representative Johnson seconded
the motion to adopt the balloon. Motion carried.

Representative Schwartz made a motion to strike from the bill the sentence dealing with rules and regulations
in place on April 1. seconded. Committee discussion followed. Motion failed.

Representative Sloan made a motion to provide that there would be no prohibition for land being irrigated by
another souce even if the water right originally associated with the land was dismissed and returned to that
state. Representative Johnson seconded, Committee discussion followed. Motion carried.

Representative Hayzlett made a motion, seconded by Rep Olson to limit this to the Rattlesnake Creek area.
Committee discussion followed. Motion failed.

Representative Powers motioned to table HB 2400. Representative Thull seconded the motion. Motion failed.

Representative Johnson motioned, seconded by Representative Sloan to recommend HB 2400, as amended
favorable for passage. Motion carried. Chairperson Freeborn will announce later who will carry the bill.

Representative Freeborn adjourned the meeting at 4:46. The next meeting 1s scheduled for March 3.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1
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REBUTTAL TESTIMONY
SUBMITTED TO COMMITTEE
ON ENVIRONMENT BY
PROPONENTS OF H.B. 2393

Date: February 22, 2005

Proponents of HB 2393 were not afforded time to rebut remarks made by the opponents due to time
constraints. Please note that the only opponents were state agencies. No one else appeared opposed to the Bill.

1. Mr. Pope stated that this Bill would take water rights in violation of the Water
Appropriations Act. Nothing could be farther from the truth.

The water we're talking about is the water owned by the State of Kansas stored in Cedar Bluff
Reservoir and managed by KWO and KDWP. It doesn’t belong to anyone else and no one else has a right to it.
(See Joe Harkins’ letter attached) It represents the old irrigation district’s water rights that you (the Legislature)
authorized the State to purchase for $360,000 from the Bureau of Reclamation in 1989. Please recall that the
irrigation district ruined the Lake by indiscriminate releases and didn’t even pay for the water. The Bureau shut
the district down in 1978.

All we’re asking the Legislature to do is order the transfer of this water storage, that you purchased, to
the management of one state agency (KDWP) rather than two (KDWP and KWO). This is not taking anyone’s
rights, it simply changes management and does not violate any law.

2. The Bill also would change the use of the KWO stored water from "artificial
recharge” to "water-based recreation”. This can be done and has been done in procedures permitted in the
Kansas Water Appropriations Act and the Kansas Water Plan. The KWAA processes applications for changes
to water rights and the tvpe of use. The Division of Water Resources administers the KWAA and can be ordered
by you to implement the procedure.

3. In 1994 KWO and KDWP entered into an Operations Agreement and arbitrarily
decided between themselves who could and would do what with the stored water; it also discusses release
procedure and public notification. This Legislature may very casily order these two agencies to change that
Operations Agreement to do whatever you order. In fact, you already ordered some changes by your 2003
Session Laws Proviso, but that was totally ignored by KWO and KDWP. (See Proviso language).

4. What is so inexplicable to us is how KWO and KDWP can claim this Bill would
change existing law, when these agencies violated the law and there own policies? For example:

A. Director of KWO Harkins says "Hays has no right to the water stored in the

Lake", vet after 15 secret meetings, he virtually turns over the keys to that stored water (5110 acre feet) to Hays.

B. The 5110 acre feet was to be used for artificial recharge, yet the secret agreement
of 9/22/04 clearly reveals that it is designed for municipal use which is not permitted. Only Hays and Russell
can call for releases: no one else below the dam.

C. Instead of following the legislative intent plainly expressed in the 2003 Proviso and
exploring the possibility of KWQ transferring its water to KDWP, KWO gives the 5110 acre feet to Hays "for
the Iife of the Lake".

5. Secretary Hayden warned you that » as much as he would like to have control of
KWO water, he would have to raise hunting and fishing fees to pay the Bureau the "operation and maintenance "
expenses presently being paid by KWO. The Secretary must have overlooked the possibility that the money you
appropriated to KWO for that expense could be transferred to his budget with no pre™”

House Environment Committee
February 22, 2005
Attachment 1



Don’t you all think that if this legislation was going to take away or change other people’s water rights
that this meeting room would be filled with opponents? In fact 15% of the membership of Western Kansas Water
Watchers consists of Hays citizens. This Bill protects our water for the most beneficial use-Recreation.

Just give us a minute on the issue of "depletion". A very big item in Kansas Water Law. A "depletion
situation” exists when the amount of water withdrawn from an aquifer continually exceeds the recharge.
Groundwater depletion may contribute to stream flow depletion and ecosystem disruption. No one will deny that
not only the water in the reservoir, but all the water above and below the dam in the Smoky Hill River aquifer is
being depleted. Mr. Pope has in fact, placed all of that area mcluding Hays in Intensive Groundwater Use
Control Areas (IGUCA). This means his Division can place restrictions on existing water rights or shut them
down until the situation changes. Instead of releasing state owned water from a depleted lake and allowing it to
travel about 40 miles downstream, with tremendous loss along the way, wouldn’t it be a greater beneficial use to
keep the stored water for a dire emergency and administer the water rights west of the Lake in an attempt to
increase inflow into the Lake. You can order Mr. Pope to do so.

Releasing water from a depleted Lake is a dead end. Not only will the Lake be gone in a few years, but
Hays will still be looking for water, This policy doesn’t make sense. After all, the KWAA, defended so Jealously
by Mr. Pope, has six (6) components:

#6 The Administration and enforcement of water rights, minimum desirable  stream flows
(MDSF) and protection of releases from reservoir storage.

We might add that while the State almost always imposes MDSFs on all Kansas Rivers, there are none imposed
on the western section of the Smoky Hill because 80% of the time there is no flow.

Please help us to keep what we have here.

Respectfully submitted Proponents

By:

John Fierro

P.S. We were all very dismaved at the way committee member Johnson disrespected Senator Ostmeyer.
Representative Johnson acted like a bully.



KANSAS WATER OFFICE

Clark Dutfy
Director

January 30, 2003
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épolgjbxgzs‘]

Dear Mr., Riggs:

STATE OF KANSAS

901 S. Kansas Avenue
Topeka, Kansas 66612-1249

785-296-3185
FAX 785-296-0878

Thank you for your letter concerning utilization of Cedar Bluff Lake for public water supply to
ys. ' :

Russell and Ha

, O pass a proviso that prohibits the use of Cedar Bluff
- The Kansas Water Office has no intention of violating this legislative

direction by selling public watef supply from Cedar Biuff La

ke.

——e

Up to 2,000 acre-feet in any one year. These Quantitiés are contingent upon the water being
of Cedar BIuff Lake storage.

available in the City’s portion

acceptable long term supply of water. Currently, the

Kansas Water Office s working with the
nd most cost effective solution of providing

e

K



Glen Riggs

January 30, 2003
Page 2

Sincerely, '

(Zeay

Clark Duffy
Director

CD:cb

CC:  President Public Wholesale Water Supply District No.15
City Manager_"_,.'
City of Hays




KATHLEEN SEBELIUS, covernog

KANSAS WATER OFF|Ce

May 23, 2003

John T. Bird, Attorney

City of Hays
LI3'W, 13% §¢.
-Hays, Kansas 67601-6

Dear Mr. Bird:

I'am writing in
Hays’ need to expediti

All this having
raised in your letter ip

313

RE: Water supply for the City of Hays, Kansas

been said, I would Jike to respond to some of the points that you have
an attempt to clear up some 4pparent misunderstandings.

Kansas Water Law

the 17 western States, and one of the most important principles of the Kansas water appropriation

attach to it.”

Voice 785-294-3185 Fox 785-294-087% o b

“first in time is first in right” K.SA. 822-707(b) provides in part, “...the

907 S. KANSAS AVENUE, TOPEKA, XS 66612-1249




John T. Bird, Attomney

RE: City of Hays water supply
May 23, 2003

Page 6

The city’s only apparent option is to call

bassed through the reservoir. This assumes water is flowing into the reservoir at a time when the
City of Hays’ use of water js being impaired by junior water right holders, and administration of
those water rights will actually provide the City of Hays with a significant increase of water.

KWO roadblocks

Neither the chief engineer nor the Kansas Water Office has denied any request from the

to the City of Hays on numerous occasio

City of Hays or the Cj ty of Russell to utilize any source of water. They have however, explained

ns the legal processes and Tequirements necessary to

obtain and use water from various sources. These were not new requirements that were imposed

on the City.of Hays. The chief engineer
statutory and regulatory restrictions that

and the Kansas Water Office were merely explaining the
apply to all water users in the State.

Kansas Water Office does have a desire to se]] water to users with a need. The Kansas .
- Water Office has had long-term discussions with Public Wholesale Water Supply District No. 15
regarding the use of Kanopolis Reservoir. The discussions predate June 10, 1996, when the

District filed an application to negotiate

a water supply contract.

Wildlife and Parks Roadblocks

Interest by the State in acquiring
still willing to negotiate a possible purch

the Edwards County Ranch has not v‘vaned. The State is
ase of the ranch.



John T. Bird, Attorney

RE: City of Hays water supply
May 23, 2003

Page 7

Legal issues and remedies

Finally, you raised the issue of Whether the reduction of a water i ght constitutes a

Joe arkins, Interim Director
sas Water Office

ey Govemnor Kathleep Sebelius
Adrian Polansky, Secretary of Agriculture
Mike Hayden, Secretary of Wildlife and Parks :
David L. Pope, Chjef Engineer, Division of Water Resource, Kansas Department of
Agriculture ‘

Randy Gustafson, City Manager, Hays, Kansas
Rod Bremby, Secretary of Health & Environment. .

- Lt. Governor John Moore, Secretary of Commerce and Housing
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HOUSE BILL No. 2400
By Committee on Environment

2-9

AN ACT concerning water: relating to the irrigation transition assistance
" a | - Y ;R [

Prograny—aeRdiiters

House Environment Committee

February 22, 2005

Attachment 2
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Ihew-%ec'—ﬁ-ﬁ ](d} lher@ is he]e!}) E‘Stdi'l]lshﬁd the irrigation transition

//f@v Section. 1.

assistance program. Such program shall be administerod by the state con-
servation commission for the purposes of issuing irrigation transition

—only

grants[for privately owned [landg, subject to the provisions set forth in

—{water rights

K.S.A. 2-1015 and 2-1919, and amendments thereto. |
{h)  The state conservationjmay receive and expend from the federal

government, or any public or private source, for the purpose of carrying

out the provisions of this secton.
fel  The state conservation commission shall adopt rles and regula-
tions as necessary for the administration of this section. All rules and

\ The irrigation transition assistance program shall expire three
years from the effective date of the first fiscal year for which

moneys are appropriated therefor.

commission

regnlations in existence <m| arch 1. 2009, shall continue to be effective
and shall e deemed to be duly adopted rules and regulatinns of the state
conservation commission until revised, amended, rpvnkod or nullified

IApril 1, 2005

(d) Water rights returned through participation in the irrigation

pursuant to faw.
1 ‘a

This act shall take cffect and be in foree from and after its

transition assistance program shall be permanently dismissed by
the chief engineer of the division of water resources of the Kansas

pnh]ic:{tinn in the statite hook.

department of agriculture.

R



