Approved: _April 1. 2005
Date
MINUTES OF THE HOUSE FINANCIAL INSTITUTIONS COMMITTEE

The meeting was called to order by Chairman Ray Cox at 3:30 P.M. on March 7, 2005 in Room 527-S of
the Capitol.

All members were present except:
Tom Burroughs- excused

Committee staff present:
Melissa Calderwood, Kansas Legislative Research Department
Michele Alishahi, Kansas Legislative Research Department
Bruce Kinzie, Revisor of Statutes Office
Patti Magathan, Committee Secretary

Conferees appearing before the committee:
Scott Strasburg, Byrd Memorial, Atchison
Bill Wright, Kansas Cemetery Association, Hutchinson
Lavanta Hall, Lawrence
Bill Stalter, Stewart Enterprises, Kansas City
Warren (Ren) Newcomer, Newcomer Funeral Service Group, Topeka
Mark Tomb, League of Kansas Municipalities
Judi Stork, Office of State Bank Commissioner
Doug Wareham, Kansas Bankers Association
Kathy Olsen - Kansas Bankers Association

Others attending:
See attached list.

Chairman Cox opened the floor to work SB 57 - Consumer protection; exemption for occasional sale of
certain repossessed collateral.

Melissa Calderwood, Kansas Legislative Research Department, provided overviews of SB 57 and SB 104.
SB 57 amends the Kansas Consumer Protection Act by providing a definition of a supplier under the act. SB
104 authorizes the State Bank Commissioner to examine the fiduciary affairs of any officer or employee of
any bank or trust company serving in a fiduciary capacity specifically related to the safety and soundness of
that company, without receiving authorization from the State Banking Board.

Representative O’Malley made a motion to pass SB 57 favorably. Motion was seconded by Representative
George. The motion passed.

Chairman Cox opened the floor to work SB 104 - Banks and banking; examination of certain business
entities affiliated with banks or trust companies. Representative Dillmore made a motion to pass SB 104
favorably. The motion was seconded by Representative Olson. The motion passed.

Chairman Cox opened the floor to hear SB 101 - Banks and banking; prohibition of employment of officers
or directors who have been removed for cause.

Proponent Judi Stork, Office of the State Bank Commissioner, explained that this bill gives the State Banking
Board the authority to prohibit officers or directors who have been removed from their position from serving
in another state bank or trust company in Kansas. (Attachment 1)

Proponent Kathy Olsen, Kansas Bankers Association, said that the KBA wants to register their support for
this bill which empowers the state banking board to not just remove an officer or director from employment
at the particular state bank or trust company, but to also prohibit the further participation in any other state
bank or trust company in Kansas. (Attachment 2)

Chairman Cox closed the floor for hearing on SB 101 and opened the floor to hear SB 114 - Banks and
banking: civil penalty authority for state bank commissioner.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 1
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Proponent Judi Stork, Office of the State Bank Commissioner, opened by saying that this bill creates a new
statute in the banking code which provides adequate enforcement tools for the Office of the State Bank
Commissioner to ensure compliance with state banking laws. (Attachment 3)

Doug Wareham, Kansas Bankers Association, stated that his organization was neutral on this bill. They
appreciate that a strong majority of other states, as well as the Federal Deposit Insurance Corporation and
Federal Reserve, already possess this authority. They also acknowledge that a fine is a better tool than “cease
and desist” orders, which is the tool they now have, but they are not entirely happy with a civil money penalty.

(Attachment 4)

Written testimony was provided by proponents Remee Murray, Community Bankers Association,
(Attachment 5), Richard Rucker, Home Bank & Trust Co., Eureka, (Attachment 6) and Conference of
State Bank Supervisors (Attachment 7).

Chairman Cox closed the hearing on SB 114 and opened the floor to work SB 101. Representative George
made a motion that the bill be passed favorably which was seconded by Representative Vickery. Motion

passed.

Chairman Cox opened the floor to work SB 114. Representative Olson made a motion to pass the bill
favorably. Representative Grant seconded the motion. Motion passed.

Chairman Cox opened the floor for hearings on HB 2275 - Cemetery companies, monument companies,
prohibitions, penalties.

Proponents:

Scott Strasburg, Byrd Memorial, Atchison, testified that HB 2275 would provide Kansas consumers
protection against unethical and illegal business practices currently being used by some Kansas cemeteries.
HB 2275 will not have any effect on properly managed cemeteries. Mr. Strasburg provided information on
related Federal case law and results of an informal poll of three Kansas cemetery’s fees. (Attachment 8)

Representative Grant asked Mr. Strasburg how often this happens. Mr. Strasburg replied that approximately
ten to twelve times a year he becomes aware of situations where the cemetery either charges higher fees for
their customers who want to set their own stones, or is not cooperative with these customers.

Representative Faust-Goudeau asked if these were the majority or were they isolated incidents. Mr. Strasburg
replied that he is not talking about all cemeteries, but he does encounter some level of difficulty with
approximately one-half of the cemeteries he deals with.

Lavanta Hall, Lawrence, recounted difficulties she had while arranging for interment of her son. They
included sloppy records, unexpected fees, and exploitive methods. She asked the committee to pass HB 2275
to protect consumers, like herself, from being taken advantage of at a vulnerable time while trying to deal with
the loss of a loved one. (Attachment 9)

Opponents:

Bill Wright, representing Fairlawn Cemetery, Hutchinson and the Kansas Cemetery Association, spoke about
how his cemetery treats third party monument clients, dealers, and installers, and how the industry deals fairly
with third party providers. He also explained the Fairlawn Cemetery fee structure and explained that fee
structures are unique to each cemetery. Mr. Wright informed the committee that the Cemetery Consumer
Service Council is a process already in place which allows consumers to obtain recourse in the advent of

problems. (Attachment 10)

Bill Stalter, Stewart Enterprises, Kansas City, voiced his opposition to the provision in this bill that would
prohibit a cemetery from “bundling” property and services for sale. The bill also fails to recognize the
cemetery’s rights to ensure the installer is qualified and that the installation 1s done properly. (Attachment

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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11)

Warren (Ren) Newcomer, Newcomer Funeral Service Group, Topeka, explained that his cemeteries allow
the placement of monuments and markers which are not purchased from them. They ask that those companies
who wish to enter their grounds to set monuments abide by the rules applicable to all and promise through
insurance that they are responsible. They require that the third party supplier apply on standard forms so that
they may see that the monuments comply with their rules. They require that the foundation future care fees
are paid, and that the costs the cemetery incurs are compensated. HB 2275 would eliminate any responsibility
on the part of the monument seller and place the entire burden of future care of the marker upon the cemetery,
without any consideration for that service. (Attachment 12)

Mark Tomb, League of Kansas Municipalities spoke as a representative of the many cities across the state
who own and operate cemeteries as a public service to the residents of their communities. HB 2275 would
dramatically impact the ability of municipally owned cemeteries to impose reasonable fees on any monument
vendor. It would also increase the operational costs of cemeteries owned and operated by local governments,
without the added liability protection awarded to third party suppliers under this bill. (Attachment 13)

Representative Dillmore asked if publically owned cemeteries could be exempt from the bill. Mr. Tomb
replied that they could. Representative Dillmore then inquired if there are known specifications for
monuments and if they are disclosed at purchase. Mr. Wright replied that there are specifications and they
are disclosed. Representative Dillmore then asked if there is protection of the “memorial care fund” if the
cemetery is transferred to a new owner. Mr. Wright replied that there is not.

Representative Faust-Goudeau asked for clarification on future upkeep fees, and whether they would apply
to markers purchased from a third party. Mr. Wright replied that the actual grounds are maintained thru the
perpetual care trust fund which is mandated and audited by the State. Any improvement, such as a memorial,
flower bed, or tree, is not included in the perpetual care fee. Improvements are covered under the memorial
care fund.

Representative Hummerickhouse asked Mr. Wright if the memorial care fund is a requirement of the State
of Kansas. Mr. Wright stated that it is not. Representative Hummerickhouse also asked if a third party
supplier bears responsibility for care of a monument once it is placed. Mr. Wright stated that, in his cemetery,
care of all monuments is assumed by the cemetery once it is placed.

Representative Brown asked if there are specifications provided to third party suppliers and if there are
inspections once a monument is placed. There are specifications provided by the cemetery and there may be
inspections at the discretion of the cemetery, although it is not a common practice in Kansas.

Representative Grant asked how common it is for problems to arise similar to those described by Mrs. Hall.
Mr. Newcomer replied that problems similar to Mrs. Hall’s are rare. He is familiar with the cemetery with
which she was dealing and it is falling into disrepair due to a lack of funds.

Representative Dillmore asked about memorial care (monument) funds and how excess funds are distributed

and how future rates are adjusted. Mr. Newcomer replied that the memorial care funds are voluntary on the
part of the cemetery. He stated that the funds are utilized by most modern cemeteries.

Representative Cox closed the hearings on HB 2275 and adjourned the meeting at 4:50 P.M.

Next meeting will be March 14, 2005.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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KATHLEEN SEBELIUS, GOVERNOR

OFFICE OF THE STATE BANK COMMISSIONER
CLARENCE W. NORRIS, Bank Commissioner

March 7, 2005

HOUSE FINANCIAL INSTITUTIONS COMMITTEE

Chairman Cox and Members of the Committee:

I am Judi Stork, the Deputy Bank Commissioner for the Office of the State Bank Commissioner. | am
here today to testify in support of Senate Bill 101. This bill amends K.S.A. 9-1805, which is the
statute that currently allows the state banking board to remove an officer or director from a bank or
trust company. The main purpose of this bill, found beginning on line 22 of the bill, is to give the
banking board the additional authority to prohibit officers or directors who have been removed from
their position from serving in another state bank or trust company in Kansas. The thought behind the
amendment is if the person’s actions are serious enough to remove them from one institution, they
should be kept from working at another institution.

| ask for your support of this bill.

House Financial Institutions
March 7, 2005
Attachment 1



The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

March 7, 2005

To: House Committee on Financial Institutions and Insurance
From: Kathleen Taylor Olsen, Kansas Bankers Association
Re: SB 101: Removal of Officers and Directors for Cause
Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear before you today in support of SB 101, which
amends K.S.A. 9-1805, the provision in the banking code which currently allows the state
banking board to remove an officer or director from any state bank or trust company
upon a finding of dishonesty, recklessness or incompetence in performing duties
entrusted to such officer or director.

The KBA supports the Office of the State Bank Commissioner’s efforts to empower the
state banking board to not just remove such officer or director from employment at that
particular state bank or trust company, but to also prohibit the further participation in any
other state bank or trust company in Kansas.

Experience has shown that the Commissioner’s office has not acted with haste in the past
when making a recommendation of removal of an officer or director. We support the
notion that if there is enough evidence to support removal of a person from the bank so
that the state banking board agrees and approves the case for removal, the members of the
state banking board would not want to see that person employed or serving as a director
in another state chartered institution over which they have responsibility to ensure its
safety and soundness for the people of Kansas.

Thank you and we hope that the Committee will act favorably on SB 101.

House Financial Institutions
March 7, 2005
Attachment 2
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KATHLEEN SEBELIUS, GOVERNOR

OFFICE OF THE STATE BANK COMMISSIONER
CLARENCE W. NORRIS, Bank Commissioner

March 7, 2005

HOUSE FINANCIAL INSTITUTIONS COMMITTEE

Chairman Cox and Members of the Committee:

I'am Judi Stork, the Deputy Bank Commissioner for the Office of the State Bank Commissioner. | am
here today to testify in support of Senate Bill 114. This bill creates a new statute in the state banking
code, authorizing the commissioner, with the approval of the state banking board, to impose civil
money penalties on state banks or trust companies, or the officers, directors, employees or agents of
state banks or trust companies, who engage in unsafe or unsound practices or other activities which
constitute violations of the banking code. The entities or individuals who are assessed such
penalties, which are limited to a maximum of $1,000.00 per day, are given a right to a hearing
pursuant to the Kansas Administrative Procedure Act, and any final order of a penalty would be
subject to review by the district court under the Kansas Act for Judicial Review and Civil Enforcement
of Agency Actions.

The Office of the State Bank Commissioner has as a primary goal the safety and soundness of the
institutions we regulate for the protection of Kansas consumers. In order to accomplish this goal, the
commissioner should have adequate enforcement tools to ensure compliance with state laws. We
think that the existence of a potential civil money penalty will deter both individual officers/employees
and banks/trust companies from habitually violating a law or from engaging in egregious misconduct.
36 states have the power to levy a civil money penalty, including Nebraska, Colorado, Missouri, lowa,
and Arkansas. Our office views the imposition of a civil money penalty as a last resort to force
compliance or address egregious conduct. This legislation has built-in safeguards against the
improper use of the power, in that anyone who is assessed a penalty is given a right to a hearing to
dispute the charges and the imposition of the penalty.

I would ask for your support of this bill.

House Financial Institutions
March 7, 2005
Attachment 3



The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

Date: March 7, 2005
To: House Financial Institutions & Insurance Committee
From: Doug Wareham, Vice President-Government Affairs
Re: Senate Bill 114

Mr. Chairman and members of the Committee, | am Doug Wareham appearing on behalf of the
Kansas Bankers Association (KBA). KBA’s membership includes 360 Kansas banks, which
operate more than 1,300 banking facilities in 440 towns and cities across the state. KBA
appreciates the opportunity to appear on S.B. 114.

S.B. 114 authorizes the State Bank Commissioner, with the approval of the State Banking Board, to
assess and collect civil money penalties. The bill outlines that penalties can be applied to banks or
trust companies that engage or participate in unsafe or unsound practices in connection with a bank
or trust company or for violations of the state banking code, rules and regulations pertaining to the

state banking code and also for violation of any lawful order of the commissioner or the state
banking board.

KBA'’s formal position on S.B. 114 is neutral. While granting civil money penalty authority creates
some degree of trepidation on the part of Kansas bankers, we understand that a strong majority of
other state banking regulatory agencies, as well as the Federal Deposit Insurance Corporation and
Federal Reserve, already possess this authority. We also agree that civil penalty authority will
provide the Commissioner and State Banking Board with another enforcement tool to ensure
compliance and that in certain circumstances a fine may be a more appropriate enforcement tool
than a cease and desist order or the threat of pulling a banks charter.

We would also like to comment on the amendment adopted by the Senate Financial Institutions &
Insurance Committee, which prohibits the State Bank Commissioner from imposing fines if another
government agency has taken similar action against a bank. This amendment was requested by
KBA and has been agreed to by the Office of the State Bank Commissioner. Our comfort level with
S.B. 114 increased significantly with the adoption of this language.

Thank you for the opportunity to appear on this issue and I would be happy to stand for questions.

House Financial Tnstitutions
March 7, 2005
Attachment 4
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CBA

Community Bankers

: LA Directed By The Members We Serve
Association of Kansas

Date: March 7, 2005
To:  House Financial Institutions Committee
From: Renee Murray, Community Bankers Association (CBA)

Re:  Support of SB114

Mr. Chairman, and Members of the Committee, thank you for accepting written testimony on
behalf of the Community Bankers Association (CBA) on Senate Bill No. 114. As the bill stands
after the amendment added on the Senate floor, we feel the modification is a positive change to
the law for Kansas bankers. The addition of the language, “No civil money penalty shall be
assessed for the same act or practice if another government agency has taken similar action
against the bank, trust company or person to be assessed such civil money penalty”, protects the
financial institution from “stacking” or “piling” of fines from the Office of the State Bank
Commissioner and a federal regulator. The CBA supports SB114 and asks the Committee to
support it as well. Thank you.

House Financial Institutions
March 7, 2005
Attachment 5
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2005
Chairperson Cox and Members of the Committee:

My name is Richard D. Rucker. I'm currently the
President/Chairman of Home Bank & Trust Company of
Eureka. I have been in the banking business for 35
years. I currently serve on the State Bank Commission
Board and in 2004 I was the Chairperson of that Board. I
would like to express my support for Senate Bill 114.

In my opinion, the State Bank Commissioner needs the
authority to impose civil money penalties on state banks
and trust companies and/or the officers, directors,
employees or agents of the state banks and trust
companies that engage in unsafe or unsound practices or
other activities, which constitute violations of the
banking code.

Per the OSBC comments obtaining this authority, the 0SBC
is not looking to piling on additional penalties
involving other assessments by other Bank Regulators and
this proposed legislation has built-in safeguards against
the improper use of this power. I assure you Bank
Commissioner Norris and Deputy Commissioner Judi Stork
will see this power is used in a fair and just manner.

I urge you to support Senate Bill 114,

Respectfully,

Pregident/Chairman

Home Bank & Trust Company
PO Box 620

Eureka Kansas 67045

House Financial Institutions

March 7, 2005
Attachment 6
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Testimony of Neil Milner

Chairman and CEO
Conference of State Bank Supervisors

On State Examination Authority

House Financial Tnstitutions
March 7, 2005
Attachment 7



The Conference of State Bank Supervisors (CSBS) is the professional association of
state officials who charter, regulate and supervise the nation’s approximately 6,000 state-
chartered commercial and savings banks, and more than 400 state-licensed foreign banking

offices nationwide.

We appreciate the opportunity to submit testimony on the importance of a viable state
banking system with appropriate supervisory and enforcement authority. The legislation
being considered by the Commitiee on Financial Institutions and Insurance will give the
Kansas Office of the State Bank Commissioner the additional tools they need to supervise a
dynamic industry, serve the public needs and convenience, protect consumers from
unscrupulous practices, and foster economic development and prevent economic instability.
It is important to empower your state regulator in order to put them in a better position to
defend against federal intervention. The Kansas Office of the State Bank Commissioner
should have available to it powers similar to those of the federal agencies; otherwise it could
be considered an abdication of appropriate state rights to the federal government.

Individual markets vary widely from state to state, or even from community to
community. State banking laws and state enforcement allow state policymakers to determine
how best to serve and protect their citizens. Chartering of financial institutions at the state
level promotes the availability of capital in all communities, and local enforcement allows the
state regulators to take into consideration conditions in the local markets before taking action.
Without the appropriate tools at the state level, critical decisions are left to the federal bank
regulators in Washington.

CSBS, through its accreditation program, has created a list of best practices for state
banking departments, including the types of enforcement authority that should be available to

the department. Included in the list of supervisory practices are:



e The department must have the authority and a sufficient number of qualified
examiners to examine all specialty areas including bank holding companies.
e The department should also have the authority to remove officers, directors and
employees; and to prohibit such individuals from serving in any capacity in any other
financial institution that the department regulates.
e The department must also have the ability to assess civil money penalties sufficient to
deter violations of laws and regulations and/or violations of orders or agreements.
Civil money penalties should be per violation per day.
CSBS strongly endorses the legislation you have before you that improves the enforcement
authority of your Office of the State Bank Commissioner. As the primary regulator of state
institutions, the Office of the State Bank Commissioner should have the same remedies that
the federal agencies have in order to have the flexibility, credibility and the power to
adequately supervise the industry. Civil money penalties can effectively encourage correction
of violations and serve as a deterrent to future violations, reckless or unsound practices and
breaches of fiduciary duty. Being able to remove or suspend a person participating in the
affairs of a financial institution gives the Office of the State Bank Commissioner the power to
remove a problem without penalizing the entire institution. The authority to review holding
company and bank affiliate activities helps to insure compliance with both state and federal
laws and gives the Office of the State Bank Commissioner a better picture of the overall
health of the bank itself.

Thank you again for this opportunity to submit testimony on what is a very important

matter.



HB 2275

Good afternoon, my name is Scott Strasburg. I would like to share a
complaint frequently expressed by persons wishing to purchase and place a
memorial for their deceased loved ones.

As recently as last Saturday, I was contacted by a woman who currently
lives in Lawrence. She wrote to me because she was concerned that her
consumer rights were being violated in regards to purchasing and installing
a memorial at a local cemetery.

She and her family have used this particular cemetery for years and were in
the process of placing a memorial for yet another loved one. This is her
Story...

...Last fall we bought a grave stone for my husband’s parents. Because the
cemetery management took MONTHS to place a memorial stone for us in
the past, my husband decided to purchase the stone elsewhere and to set the
stone himself.

The cemetery management agreed to let us set the stone ourselves but
informed us we would still have to pay the cemetery’s “setting fee” of $305.
This expensive “ fee” was over half the cost we paid for the stone itself!

Because we were led to believe we had to pay their “setting fee” anyway, we
Just let them set the stone after all. We felt bullied by the cemetery
management and wondered why there weren’t laws to protect us during this
vulnerable time.

This particular story I just shared with you is just one of many. I am a
trusted monument retailer and continue to be shocked by the increased use
of scare tactics by cemetery management companies.

Unfortunately, these complaints come from people like you and me who feel
there is nothing they can do, after all, “it is a standard fee” and “everyone
pays it”. None of us want to be taken advantage of during our time of grief,
but it is happening more and more all over the state.

House Financial Institutions
March 7, 2005
Attachment 8



Let me explain how this is happening;:

@ A grieving consumer goes to the local cemetery where they have
purchased a burial plot to make arrangements for a loved one’s
memorial. It doesn’t matter whether they purchased the memorial
from the cemetery or a third party.

€ The memorial is 48” x 14” x4” (a standard size), its cost is $750.00.
Now, the cemetery adds a $100 administrative fee, an “early care” fee
(for grass seed and ground work) of 30 cents per square inch or
$201.60. And finally, a “future care” fee of 35 cents per square inch
or $235.20.

€ The cemetery has just added $536.80 to the price of the memorial.
Usually, this extra money for “care for your memorial” is not put into
a trusted fund for future memorial care. It goes directly to the
cemetery’s general fund to increase the bottom line for the cemetery.

@ The consumer usually doesn’t realize the State of Kansas requires
cemeteries to put 15% of the cost of the lot’s purchase price into a
trusted perpetual care fund that can only be used for care and
maintenance of the cemetery. The consumer has just paid twice,
maybe three times for the “care of their lot and marker”.

@ 1f consumers question these fees, they are often told that their
memorial stone will not be cared for and maintained. The consumers
are also often told the cemetery will not cover any damages to the
memorial stone if the fees are not paid. Some consumers are even
told their memorial stone can’t even be placed by a third party until
the fees are paid. As you can imagine, these “scare tactics” are quite
effective.

House Bill 2275 will provide Kansas consumers protection
against unethical and illegal business practices currently being
used by some Kansas cemeteries. House Bill 2275 will not have
any effect on properly-managed cemeteries.

I have attached further information about this issue and information about
Federal Case Law that relates to this problem. Please let me know if you
have any further questions. You can contact me at:
monument_man(@hotmail.com or 1-913-367-0103.

¥ -2
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Phone survey of 3 Kansas cemeteries
during the week of March 1st 2005

Question | Cemetery | Cemetery | Cemetery
#1 #2 #3

What is 36"x12"x4" A8"x14"x4" | T2"'x14"x4"
the cost of a $900-$1200 $1300

double gray including includes
marker? perpetual care

If | buy from
another
ompany, who

The cemetery
et ALL markers
no outside
companies

If anather

1 monument co ,

ampany seis can set &
the marker ¥ monument co., would charge | cemetery wouild

are there any not the .70 cents psi bill

fees & what customer. but would inal ] monument co.

are they for” nerpetual care |

.70 cents psi
& incl.
perpetual care

.39 psi to set
10 cents psi
for perpetual
care

‘What charge |
if cemetery |
sets marker?

incl. in price
of the
marker

no we
will not

do | still get
perpetual care |

ltems in red denote a violation of Federal case law attached
in following section.
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ATTACHMENT (A) Federal case law

Monument retailers have had varying degrees of success in challenging these practices as per se illegal tying
arrangements over the years. Recently, on July 24, 1998, in Stephens v. Springdale Cemetery, Inc., et al., Case No.
98 CH 156, the Tenth Judicial Circuit Court in Peoria County, Illinois, entered a preliminary injunction against the
cemetery after finding the cemetery was unlawfully trying the sale of burial lots to the sale, installation, repair and
engraving of markers. In reaching its decision, the court reasoned: "When the largest cemetery in the market
demands as a precondition (o the sale of cemetery lots that its customers purchase installation services exclusively
from it, the substantial effect on commerce in that product and the restraint of trade in that product in patent."
Further, "The common law right of the deceased person's descendants and loved ones to bury, visit, mark the final
resting place, and honor the dead is an independent basis for enjoining the [cemetery's] practices. The common law
right, known as the right of sepulture, cannot be abridged by cemetery authority's unreasonable rules, regulations
and procedures. Any unreasonable limitation on the rights of sepulture can be enjoined by the deceased one's
family." Specifically, the cemetery was enjoined from requiring its then current application form; a mail application
process; a $75 application free; a $75 administration fee; a $25 work order permit; a $100 foundation inspection fee;
a $75 completion inspection fee; payment by cashier's check only, a work order for each job; a board in/board out
requirement; an indemnification agreement; certain policies and procedures for a contractor's application; certain
memorial specification and installation requirements; and a $75 road use fee. See also e.g., Moore v. Jas. H.
Matthews & Co., 550 F.2d 1207 (9th Cir. 1977); Rosebrough Monument Co. v. Memorial Park Cemetery Ass'n, 666
F.2d 1130 (8th Cir. 1982), cert. denied, 457 U.S. 111 (1982), cert. denied, 457 U.S. 1111 (1982); Monument
Builders of Greater Kansas City v. American Cemetery Ass'n of Kansas, 891 F.2d 1473 (10th Cir. 1989), cer.
denied, 495 U.S. 930 (1990); Baxley-DeLamar Monuments vs. American Cemetery Ass'n, 938 F.2d 846 (8th Cir.
1991); and Florida Monument Builders v. All Faiths Memorial Gardens, 605 F.Supp. 1320 (S.D. Fla. 1984).

When the Rosebrough case came back before the Eight Circuit in 1984, 736 F.2d 441, cert. denied, 469 U.S. 981
(1984). the court approved certain rules or guidelines imposed on the cemeteries by the district court to remedy the
illegal tying. These include:

"(1) the cemetery may establish specifications for the foundation of each type of
memorial which it permits in the cemetery. These specifications shall be the same as the
cemetery itself utilizes in preparing foundations for particular type memorials;

(2) the cemetery may schedule, upon reasonable notice, all installations, taking into
account weather and ground conditions, cemetery burial services, availability of
personnel, etc.;

(5) the cemetery may require removal of excavated dirt and cleanup of the installation
site;

(6) the cemetery may require

(a) evidence that the installer's employees are coverd by workman's compensation
insurance and that the installer carries adequate public liability insurance in which
the cemetery is a named insured, and

(b) a bond insure compliance with the rules and regulations

(7) the cemetery may charge a fee based on the actual labor costs to inspect the finished
work product of third party memorial foundation services; and

(8) the cemetery may require that the installer expeditiously correct any deviations formt
he specifications. If after notice, any deviations is not corrected the cemetery may make
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such corrections at the installer's expenses. All such rules and regulations which the
cemetery may hereinafter adopt are to be reasonable in nature and application.

The Eighth Circuit deleted three rules imposed by the district court. The first two would have allowed cemeteries to
require the foundation site be laid out by cemetery personnel and the cemetery to supervise the foundation and
installation process and to require the installation meet specifications after inspection and prior to placement of the
memorial. The courl noled that "By requiring that foundation sites be laid out by cemetery personnel and that the
work of third party installers be supervised at a fee...the cemeteries could gain an unfair competitive advantage over
the third party installers and thus maintain the market control achieved through illegal tying arrangements." The
Counrt also deleted a rule that would have allowed a cemetery which contributes separately to a fund for the care of
memorials to require a third party installer to contribute to such fund the same percentage of the charge by the
mstaller as is contributed by the cemetery from its own installation charge. The court, after noting that Missouri law
required endowed care cemeteries, such as those involved in the case, to set aside and deposit in a trust fund a
percentage of the sales price of each grave sold to be used only for the care and maintenance of the cemetery said,
"A cemetery is not statutorily required to set aside any amount from the price of its installation service. Whether a
cemetery chooses to do so should not obligate a third party installer to contribute to a fund to cover the costs of what
remains the cemetery's responsibility, i.e., care and maintenance of the cemetery.”

The Eighth Circuit's handling of these rules is instructive vis-d-vis the potential detrimental effect on consumers, not
only of trying of goods and services, but of imposing burdensome rules that can have the same effect.
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My name is Lavanta Hall and I live at 1914 Maine Street in Lawrence, Kansas
and have lived there since 1976. [ have been a Realtor for over 31 years. Having
been a Realtor, [ have experienced the purchasing of land for
cemeteries....acquiring acreage for a good price and selling it off at a little square
footage for a nice price and profit. The marketing involves this fantasy of green
grass beautifully maintained with maybe a fountain or pond to add to the serenity
and appeal of the last resting place of your loved ones. It normally remains a
fantasy as the real picture emerges of amenities ignored and allowed to
deteriorate, of lawns mowed only when someone complains or makes it
uncomfortable for the present owner, whoever that might be... as it seems to be
sold through the years to another owner and then another. Meanwhile, the so-
called rules or guidelines on the front have long been ignored or changed at he
whim of the new owners leaving a confused group of families tending to their
loved ones graves as they obviously have been neglected. They might have a
vague memory of “perpetual care” somewhere on the front, but they are not sure
and they do the best they can whenever they have time.

My son expressed his wish to be buried at Memorial Park before he died. He
knew several people that had been interred there. My heart sank. [ had ignored the
obvious neglect and contradictions starting with the first owners that I had
observed through the years, telling myself that I would never have cause to use
that cemetery. [ started encountering difficulties right away. First at the funeral
home, I became aware of extra fees required by the cemetery and when I arrived
at the cemetery, it was clear that this would not be easy. What I thought would be
simple turned into another painful and confusing situation with selection of a site
(sites) then fees and more fees with the words “perpetual care” thrown in for extra
clarification. I needed to use my credit card and the manager (Steve Paris) jumped
up and started only to discover that the equipment was disconnected or didn’t
work. [ told him I would bring him a check tomorrow. My youngest son Steve
took the check out for me and discovered they had already changed my selection
of the burial site and Mr. Paris had changed the amount required in payment,
although I never got an itemized bill or statement. Of course, you are in such pain
that you don’t care and just accept the situation in an attempt to go on.

In a little while, I needed to for personal reasons to disinter my son and inter him
for the second time. That added a new fee....a new vault and interment fees which
is a legitimate charge, but I would be willing to bet the old vault was recycled and
probably cost as much as though it were new. In 2002, T felt that I could proceed
and establish a marker or stone on my son’s grave. Once again, [ ran into
difficulties. T was disappointed in my options, so I went to Ottawa and talked to
the owner there. When expressing my desire to have the stone place correctly with
footings. they politely told me they would have to have special permission by the
peopie at Memorial Park as they insisted they place the stone. I had already
observed they didn’t do this correctly so I couldn’t accept this. I visited more
monument makers and ran info the same litany. until I went to Atchison and met
Scoft Strasberg. He immediately understood my plight and told me that they
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always put footings under their markings. He carefully explained the fees and
there would be an extra fee at Memorial Park to reimburse them for locating the
site. When they placed the stone, they were expecting the manager to be there
which they were not. [ insisted the stone be placed and they called the manager
and she gave the go ahead. I do not remember the fee quoted me but I remember
being shocked at the amount, especially inasmuch as [ saw no markings and they
were not there to reassure Mr. Strasberg that he had the right spot.

In a few days, I had a call from the manager to remove the stone. They didn’t like
my idea of a bench. They threatened me with legal action and I stood my ground
for once. In a little while, I had an odd call from a new manager who wanted to
know if I were someone else. “All the files were a mess™ which I had heard before
from the previous manager. They change managers often.

Needless to say after all the inconsistencies [ had observed and personally
witnessed, [ wanted to record the papers for the lots (like a deed). This so
surprised Mr. Paris that he told me he had never done that before and could not
justify the expense. I told him there would be no expense and took him to my
office where there were lots of notaries.

In closing, I want to point out that I knew more than the average consumer, but I
still was a victim of their exploitative methods. Most people don’t question them
and accept that they don’t have options, and when they complain about their stone
or marker being damaged by mowers or sinking for lack of footings, they
submissively pay again the charges for “fixing” the problem. A few peopie have
stopped to talk to me at the cemetery and talk about “the neglect.etc. and mutter at
some point about thinking there was “perpetual care™. It is my belief that
cemeteries should never be privately owned. If they were owned by the local
government, which of course is us, we would have a place to go for
accountability.

Thank you for this opportunity to help stop at least one of the problems inherent
in the act of dying. It is hard enough to experience the loss of loved ones without
also experiencing being taken advantage of.



House Financial Institutions Committee

HB2275

Monday, March 7, 2005

William L. Wright, CCE

Representing Fairlawn Cemetery, Hutchinson, Kansas, and the
Kansas Cemetery Association

House Financial Institutions
March 7, 2005
Attachment 10



Mr. Chairman, Mr. Vice Chairman and honorable members of the committee. 1 want to thank
you for the opportunity to appear today for the purpose of discussing House Bill 2275. My name
is Bill Wright and I am the Vice President of Fairlawn Cemetery and the Heritage Funeral Home
in Hutchinson. Fairlawn was founded in 1918 and my parents purchased the cemetery in 1977.
Fairlawn will perform 180 to 200 burials a year and the funeral home 60 to 65 funerals a year. 1
am a Past President of the Kansas Cemetery Association, a Past President of the International
Cemetery and Funeral Association (ICFA) with over 6500 members from 30 countries. I am
currently a member of ICFA’s Government and Legislative Affairs Committee and the Chairman
of the Political Action Committee.

Specifically I will discuss how my cemetery treats third party monument dealers and installers
who sell and install memorials to our property owners and how the industry deals fairly with
third party providers, to insure good public relations and consumer protection. I will discuss how
the cemetery industry assists consumers who may be having a problem with a cemetery

At Fairlawn we are typical with most privately owned cemeteries in Kansas in that we charge a
care and installation fee. We charge the same non-discriminatory amount for customers who
purchase memorials from monument dealers as we do for our own customers. Our charge is
based on the size of the memorial and is calculated at 60 cents per square inch. From the 60
cents, 20 cents is applied for the installation and 40 cents is applied towards the care fund. When
a third party installer installs a memorial we do not charge an installation fee, but we do require a
the payment for the non-discriminatory memorial care fee

The care portion is paid to take care of ongoing maintenance and upkeep on installed
memorials. At Fairlawn we have the responsibility to maintain well over 16,000 memorials and
monuments, and this number increases nearly every day. Care includes raising and leveling,
keeping the area around the memorials clean and free from grass, replacing and repairing
memorials that have been damaged. This is an ongoing process and will take place forever.

We have always allowed third party installers the right to install memorials and we do not
require a setting fee. However, we would require them to produce evidence of Workers
Compensation as is required by state law, and they must show current proof of liability insurance.
They must also agree to repair damages to the cemetery, if any should occur. In addition, we
would require the installation to be completed properly. Ultimately it is the consumer who must
be satisfied. HB2275 relieves the responsibility and liability of the cemetery for mistakes made
by third party installers, however, it does not provide remedy or redress for the consumer.

At Fairlawn we do not charge an installation fee when third parties install memorials even if we

incur a cost, but not all cemeteries are alike. In the State of Kansas as with most states you will
find, privately owned cemeteries like Fairlawn, city and township cemeteries, church cemeteries,
religious cemeteries, and veterans cemeteries. If Reno County is typical of the other 10¥
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counties in the state you will find 69 cemeteries in my county. This adds up to a very large
number of cemeteries that are potentially or will be directly effected by HB2275.

In Reno County as with all counties in the state, a very high percentage of cemeteries are City or
Township Cemeteries. The primary source of operating income for these cemeteries is
subsidized through tax dollars from the general funds of the city, county, and townships in
which they are located. Only in rare cases are cemeteries of this nature self supporting. In short,
taking away the ability for these cemeteries to charge a nominal fee for the work they do would
further and forever increase the burden on the tax payers. As HB2275 seeks to do.

I think it is important to note that the two major national associations, the International Cemetery
and Funeral Association and the North American Monument Builders Association in 1986
agreed to recommended installation guidelines. Ihave included this attachment for your review.

By practice and definition, perpetual care charges are placed in a fund to help maintain the
cemetery grounds and infrastructure This can include mowing of the cemetery, repairing and
replacing trees and shrubs, maintaining the roads and water system and providing an office
providing services to the community. Monies paid by the consumer are placed in the fund and
the funds invested using prudent investor rules of investment. Only the interest can come back to
the cemetery for the purposes explained above. The principle is never touched and the corpus
stays intact. All privately owned cemeteries in the state have a Perpetual Care Fund and the fund,
is tied to the property sale. The minimum amount that must be deposited is fixed by the state at a
minimum of 15% of the property sale. There is another very important distinction to make
concerning the Perpetual Care Funds of privately owned cemeteries in the state of Kansas. A
privately owned cemetery must be in compliance with the statutory requirements as set out by
Kansas statute and enforced by the Secretary of State and the Attorneys Generals office.
However, the primary purpose of perpetual care is to insure the property owners that the
cemetery will be properly maintained by local standards when all income generating properties
are sold. In other words, the perpetual care fund will not be fully funding for its intended
purpose until such time as all the property is sold. As for the reasons mentioned above it was
never the intent of the law that the perpetual care funds of the cemetery be required to maintain
memorials and or monuments installed in the cemetery.

By contrast, since memorials and monuments are the personal property of person or persons who
purchase them memorial care fees are paid to the cemetery by the consumer to insure the care of
their particular memorial. For an example, and using the fee schedule that I previously outlined,
a standard size single granite memorial installed at Fairlawn is 24 inches by 12 inches. The
monies dedicated to the care fund would be $115.20. This is a one time non- discriminatory
charge to help off set the overall cost associated with the maintaining or replacement cost of the
memorial if damaged. We can agree that in this state all cemeteries be properly maintained by
local standards forever, the fact that cemeteries have a Memorial Care Fund is not only a prudent
business practice, but it is also protects the consumer. A strong argument can be made to support
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the concept that all cemeteries in the state should be encouraged to establish a Memorial Care
Fund.

Furthermore, the courts have long recognized the authority of cemeteries to determine the size,
style, color, placement, material, and allowable inscriptions for memorials installed in the
cemetery. This is not unlike home owners associations The cemetery has a vested interest in the
overall look of the cemetery, in the longevity of materials used in memorial manufacturing to
insure they will last forever, a vested interest for the safety of the employees that work at the
cemetery and for the public that visits the cemetery. Finally and perhaps most importantly
cemeteries have a responsibility to protect the interest of all the property owners of the cemetery.
Cemeteries insure the rights of all through the writing, establishment, and the lawful enforcement
of reasonable rules and regulations that are always available for review, and upon request we
make copies for anyone who inquires.

House Bill 2275 alludes to the practice of tying the monument or memorial sale to the purchase
of the land or the practice of telling a customer that they are required to purchase the same at the
cemetery. All of us here today, and everyone that [ know of in the industry nation wide knows
that this practice is not legal. The manner in which we sell memorials at Fairlawn is the same as
all privately owned cemeteries that I am aware of in this country. We offer the opportunity for
families to purchase their cemetery property, vaults, and memorials all at the same time. This
often times saves money due to inflation, and pre-arrangement discounts, and it eliminates
emotional over spending at the time of a death. More importantly it gives people a voice in the
selection of the family memorial while they are alive, and it seems the consumers that we work
with find it to be more convenient '

We allow everyone the choice to purchase these items all at once, or one at a time. We present
and make the customers aware of the choices one at a time, and we itemize the choices they
make on our purchase agreements. In no way, shape, or form does any cemetery that I am aware
of force a consumer to purchase a memorial exclusively from the cemetery.

In addition to government agencies where can a consumer turn to if they are having a problem
with the cemetery? I can say with out question that all roads lead to the International Cemetery
and Funeral Association (ICFA)...... Cemetery Consumer Service Counsel (CCSC). In 1979 this
organization was formed, and it is where industry people volunteer their time and experience to
help resolve disputes. Historically this method of mediating disputes has worked very well.

The CCSC is an arbitration arm of the ICFA. Most state cemetery associations including
Kansas has a state CCSC Chairman. In this state that chairperson is Sharon McDonough. She
owns Fairlawn Cemetery and the Heritage Funeral Home in Hutchinson. I have attached the
information describing how the program works for your review.

Most consumers would not be aware of this program, but most Better Business Bureau and

Attorneys General’s office, should be familiar with the program, and channels all inquiries to the
ICFA, which in turns provides the State Chairman with the information.
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Mr. Chairman, There exists a long history of harmonious relationship between cemeteries and
memorial dealers. There have been times when disputes arise, however, by and large, they have
been resolved in a manner that satisfies everyone involved including the consumer. Current laws
exist that govern the practices associated with the issue before your committee. Therefore, for
the reasons I mention with this written testimony and that current laws clearly address the issues
at hand. I strongly urge the committee to report House Bill 2275 unfavorable.

Rc;;ectfulb%&tted,%

Bill Wright, Vice President Fairlawn Cemetery and The Heritage Funeral
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Ins  “tion Guidelines

RECOMMENDED INSTALLATION GUIDELINES
AGREED TO BY THE INTERNATIONAL CEMETERY AND FUNERAL ASSOCIATION
AND THE MONUMENT BUILDERS OF NORTH AMERICA

Memorandum of understanding between the
International Cemetery and Funeral Association* and the Monument Builders of North America

In jointly approving and disseminating to their respective members the “Recommended Installation Guidelines,” the American Cemetery Association and the Monument
Builders of North America wish to clarify the purpose and intention of developing these guidelines:

a. the “Recommended Installation Guidelines” provide a vehicle to avoid unfair trade practices and to resolve disputes involving the installation of markers and

memorials;

b. the guidelines are recommended by the associations to their respective membershi

working relationship within the interment and memorialization industry;

p to better serve the consumer, enhance retail compelition, and to promote a better

¢. itisrecognized that the “Recommended Installation Guidelines” may require modification from time to time as the result of statutory changes and court decisions;
d. the associations shall establish a joint committee to meet as needed, but not less than onee per year, to:

1. Review, study, and recommend ehanges in the “Recommended Installation Guidelines”;
2. Receive and review complaints or charges of violations of the “Recommended Installation Guidelines” and make recommendations of suitable action to the

respective associations;

¢ the associations shall not provide financial aid or other assistance to an association member causing a dispute through failure to comply with these “Recommended
Installation Guidelines.” However, nothing in this document shall require that either association lend any type of assistance to a member other than that enumerated in

the “Recommended Installation Guidelines.”

It is so understood and Agreed.

Thomas J. Gardner, Sr.
President
American Cemetery Association

Date — November 7, 1986

srmerly the American Cemetery Association

INTRODUCTION

These guidelines concerning the installation of memorials are intended to protect
the respective interests of cemetery lot owners, cemeteries, independent sellers and
installers of memorials, and the general public.

" 1. GENERAL

The following provisions shall govern generally the activities of independent sellers
and installers (“seller/installer”) of markers, memorials and monuments
(“memorials™) in connection with the preparation and installation of memorials in
managed cemeteries. Employees of a seller/installer shall be expected to provide a
level of installation service and performance not less than that of the staff of the
cemetery in which the installation is taking place.

a.  The seller/installer will be responsible to the cemetery for any actions he has
committed which canse damage to the cemetery grounds, including roadways,
other than normal use. '

b.  All work in connection with the preparation and installation of a memorial or
the cutting of an inscription will cease while a funeral is in procession or a
committal service is being conducted nearby.

¢. Allinstallation work and the cutting of inscriptions will be done during
cemetery normal weekly working hours or at such other times as may be
arranged by the cemetery.

d. The seller/installer of memorials will not sell or install any memorial that is not
in accordance with the lawful published specifications, guidelines and
instructions provided by the cemetery, for quality and design of memorials, and
quality and method of installing memorials. If the sellerfinstaller of a memorial
should sell and install a memorial that is not in accordance with the lawful
published specifications, guidelines and instructions of the cemetery, then the
seller/installer must remove the memorial at the seller’s expense and shall pay
any reasonable expenses incurred by the cemetery in connection with the

*moval.
ae cemetery will give lot locations and any other information from its records
without charge to the sellerfinstaller of memorials which is essential for the

Sherwood K. Snyder
President
Monument Builders of North America

Date — November 7, 1986

seller/installer to locate the proper grave. The cemetery may require that its
personnel certify the location prior to any work by an installer.

@ Cemeteries and the sellers/installers of memorials shall resolve disputes

concerning installations through binding arbitration.
2. AUTHORITY

a. The lot owner and his agent, next-of-kin, or personal representative shall have
the right to purchase a memorial and/or installation service from any
seller/installer of memeorials provided that the memorial and installation service
is in accordance with the lawfil published specifications, gnidelines and
instructions of the cemetery.

b. The cemetery is entitled to determine that the person ordering the memorial and
installation service is authorized to do so, to the extent this may be determined
by the records the cemelery is obligated to keep, as consistent with rules and
regulations of the cemetery.

c. The seller/installer of memorials may be authorized by the lot purchaser or his
agent, next-of-kin, or personal representative to perform all necessary work
related to preparation and installation of the memorial.

d. The cemetery shall provide lot owners, next-of-kin, their families and their
agents or personal representatives, including sellers/installers of memorials,
without charge, the locations of graves from cemetery records,

e. The seller/installer of memorials, acting on behalf of the memorial purchaser,
shall give seven (7) days prior written notice, or such lesser notice as the
cemetery will accept, to the cemetery of any installation(s) the seller/installer
intends to make in the cemetery, for the cemetery’s administrative needs. This
notice should contain the full name, address and relationship of the memorial
purchaser to the decedent for whom the memorial is being installed. The written
notice must also contain the type and size memorial, the material (such as
granite, marble or bronze), and the full name(s) and dates of the person(s)
interred in the grave.

f. The cemetery will notify the seller/installer within two working days if there are
any errors in the written notice.
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3. SPECIFICATIONS

a. Cemeteries may have different installation specifications and practices due to
different climatic conditions, different soil conditions and different types and
sizes of memorials.

1etery shall provide reasonable written specifications and instructions

ning installation of memeorials which shall apply to all installations
whether performed by the cemetery or by an independent seller/installer of
memorials. These written specifications shall include provisions govermning
hours of installation or any other administrative requirement of the cemetery.

c. A copy of these written guidelines shall be provided upon request, without
charge, to the lot owner, next-of-kin and personal representative or agent,
including a seller/installer.

d. The seller/installer shall comply with the cemetery’s lawful written installation
specifications and instructions.

4. INSTALLATION PERFORMANCE

a. Inaddition to following the cemetery’s lawful written installation specifications
and instructions, the seller/installer shall ecbserve the following recommended
installation practices:

i The seller/installer shall locate the grave space as outlined on the cemetery
plot plan, which plan shall be provided, without charge by the cemetery.

i The seller/installer shall follow the cemetery’s instructions regarding
positioning of the marker or memorial.

i1 All sod and dirt removed during excavation will be carefully removed. None
will be left on the cemetery lot except that needed to fill the space between
the memorial and the adjacent lawn.

iv  The memorial will be transported to the cemetery lot in a manner which will
not cause damage to the cemetery lawn.

v The center line of the memorial will be aligned laterally and longitudinally
with the center of the grave in accordance with the cemetery’s written
instructions.

vi  The sellerfinstaller will carefully fill in any areas around the memorial with
topsoil or sand, in accordance with the cemetery’s written instructions,

vii  The seller/installer will remove equipment and any type of debris which may
have accumulated in the process of installing the memorial.

viii The seller/installer will also check to see if any adjacent memorials have
become soiled or dirty due to his work of installing his memorial and, if so,
will clean such memorials.

the seller/installer should accidentally damage any cemetery property, he

all first notify the cemetery of the damage. He shall then repair such
damage as soon as possible upon approval by the cemetery. The
seller/installer must show current proof of Workers Compensation as
required by state laws and must also show current proof of liability insurance
in the amount of $300,000 to $500,000 to indemnify the cemetery against
claims resulting from installation. Evidence of the above limits of liability
insurance precludes the requirement for any type of performance bond unless
required by special project or by governmental statute. Further, that any
conditions and/or obligations imposed on the seller/installer be similarly
imposed on other providers of goods and services to the cemetery.

X When the seller/installer has completed the installation of all memorials in
that cemetery that he plans to install that day, he must go to the cemetery
office and give notice of work completed on that date.

b. Following notice by the seller/installer that the installation(s) work is
completed, the cemetery may, but is not required to, inspect the installation.
Further, if during installation, the cemetery personnel determines that
specifications are not being followed, they may cause work to be stopped until
the infraction is corrected.

c. Ifthe cemetery believes a memorial has not been installed correctly, or that the
seller/installer has damaged the cemetery grounds or property, the cemetery
must, within seven (7) days, notify the seller/installer in writing of such errors.

d. Ifthe cemetery should find any debris, equipment, or any other undesirable
thing that the seller/installer has left in the cemetery, then the cemetery should
call the seller/installer immediately upon discovery and the seller/installer will
then be required to remove such items.

e, Ifa memorial should sink, tilt or become misaligned within twelve (12) months
and the cemetery believes this is duc to faulty installation, the cemetery shall
notify the seller/installer in writing so that the seller/installer can correct it. The
seller/installer would not be responsible if the damage were caused by the
cemetery, including but not limited to inadequate written specifications and
instructions, running a backhoe over the memorial, carrying a vault or other
heavy equipment, or opening or closing a grave adjacent to the memorial.

5. CONTRIBUTION TO A TRUST FUND

a. In states/provinces where applicable state/provincial statutes now, or in the
future, authorize or do not prohibit a perpetual care trust fund a cemetery may
require each memorial purchaser to contribute a reasonable, nondiscriminatory
amount to a perpetual care trust fund the principal of which shall not be
withdrawn. The reasonable, nondiscriminatory amount per memorial shall be
the same for memorials purchased from the cemetery or an independent
seller/installer. This fund shall be subject to existing state/provincial statutes, In
states/provinces without perpetual care statutes, cemeteries may establish a trust
fund with the same purposes and limitations as a perpetual care fund and the
principal of which may not be withdrawn. These funds shall be subject to
existing state/provincial statutes governing trust funds.

b. A cemetery shall provide proof of said deposit to the trust fund to each
memorial purchaser who requests it. The records for this fund shall be open at
any time for inspection by each memorial purchaser, or purchaser’s agent. The
said trust fund records shall be sufficiently detailed to establish that the correct
contributions have been made to the trust fund on all memorials installed, in a
timely manner.

¢. The income from this fund shall be used for the purpose of resetting, repairing
and replacing damaged memorials and related general maintenance.

6. BINDING ARBITRATION

These specifications for installation of memorials are intended to

protect the respective interest of cemetery lot owners, and their next-of-kin

or personal representative and agents, cemeteries and monument

seller/installers. To resolve disputes concerning adequacy of installations and

compliance with cemetery installations specifications and instructions, binding

arbitration shall be utilized by the parties.

a. Ifthe cemetery management believes in good faith that the seller/installer has
not followed the cemetery’s written specifications, and if the seller/installer
refuses to correct the errors after they are pointed out in writing by the
cemetery, the cemetery and seller/installer will resolve the dispute by binding
arbitration. The cemetery and the seller/installer will each select an arbitrator,
and such arbitrators will then select a third arbitrator. These three will then
comprise the arbitration panel.

b. The arbitration panel will use the cemetery’s lawfully published specifications
and in the presence of the two parties (if they so desire) shall inspect the
installation which is in question. In addition, the three arbitrators will inspect a
sample of not less than three and not more than twelve memorials which the
cemetery has recently installed and compare them with the specifications,

c. The arbitrators shall decide if the disputed memorial was installed by the
seller/installer in accordance with the cemetery’s written instructions, and
whether the installation is at least equivalent to the cemetery’s own memorial
installations. The arbitrators shall also decide whether the installation may be
repaired, and at whose expense,

d. The cemetery management and the seller/installer of memorials agree to abide
by the decision of the arbitrators, and judgment upon the award may be entered
in any state court having jurisdiction.

e. Inaddition to agreeing to abide by the arbitrators’ decision, both parties agree
that the losing party will pay all of the expenses of the arbitrators for arbitrating
the dispute.

f. Ifthe arbitrators’ decision is in favor of the cemetery, then the seller/installer of
the memorial, in addition to paying the cost of arbitration, will also correct the
installation of the memorial at his own expense.

7. CEMETERY FEES

The cemetery may charge a fee based on its actual labor costs to inspect the
finished work product of sellers/installers of memorial foundation and installation
services.

Actual labor costs, in accordance with general accounting practices, are defined
as the hourly compensation including fringe benefits of those employees whose
normal duty is to inspect memorials installed.

Normal inspection time will vary with different types of memorials and
conditions. General administrative and overhead costs and any other functions not
related to actual inspection time shall be excluded from inspection fees.
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CEMETERY CONSUMER SERVICE COUNCIL
COMPLAINT AND INQUIRY FORM

1. Person Making Complaint: 2. Cemetery Involved:
Name Name
Address ’ Address

3. Describe in reasonabie detail the nature of your complaint or inguiry. To the maximum extent possible, fry
to be specific about such things as appropriate dates, the names of pecple involved and the nature of the
problem. Also, please indicate if you spoke to responsible officers of the cemetery. Your compiaint or
inquiry will be processed, even if you do not remember specific details, such as the names of the persons
involved. However, we will be better able to assist you if this information is provided. Attach copies of any
documents or material that you feel might be relevant and helpful.

4. Signature of person making complaint or inquiry.

5. Date this form is mailed:

6. The complaint has/has not (strike out incorrect phrase) been satisfactorily resolved.

Signaturs of person making complaint or inquiry and date:

Signature Date

7. f you have any questions, our telephone number is 703-391-8407.
8. COMPLETE AND RETURN THIS FORM TO: Cemetery Consumer Service Council

PO Box 2028
Reston, VA 20195-0028

10 -€
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OUTLINE OF PROCEDURES

. A copy of the complaint or inquiry shall be sent to the cemetery operator involved within ten days of receipt.

The cemetery operator has twenty days from the date the notice of the complaint was mailed fo him to
resolve the matter to your satisfaction. (lf is anticipated that many disputes will be resolved as a result of
discussions betwesan the cemetery operater and the consumer.)

If the state cemeatery consumer service committee has not received notification that the complaint or inguiry
has been satisfactorily resolved, then it shali inifiate conciliation sfforts within twenty days after notice was
maiied to the cemetery operator. The state committes shall have thirty days thereafter within which te
resolve the complaint or inquiry. If the matter i not so reselved, the committee shall issue a report
containing its recommendations on the matter within ten days thereafter, a copy of which shall be provided
to you.

If the person making the complaint or inguiry or the cemetery cperator is not satisfied, such person shall
have the right to appeal the recommendation of the state committee to the national Cemetery Consumer
Service Council (CCSC) within fifteen days after receipt of the state report. Additional written statements
may be filed with the CCSC by ihe consumer or cemetery operator within ten days after recesiving notice
from the CCSC that the issue has been appealed. The CCSC will appoint at least one representative o
review the record {written submissions) and render a recommendation within ten days after the deadline for
submitting additional written statements, The consumer or cemetery operator may appeal the
recommendation to the full CCSC within ten days of receipt of such recommendation. The decision of the
full CCSC will be the final step in the process.

If, at any stage, the person making the complaint or inquiry is satisfied with the recommendation of the state
committee or the CCSC, and the cemetery operator refuses to accept such recommendation, the state
committee or the CCSC, as the case may be, shall make available its recommendation and the testimony of
its personne! in any proceeding which the person making the complaint or inguiry desires to bring.

It shall be the respons |b:|lty of the cemetew operator to obtain written acknowiedgment from the persm
filing the complaint or inquiry that the complaint or inquiry has been resoclved satisfactorily if such agreement
is reached within twanty days after receipt of the notice of complaint. It shall be the responsibility of the stats
committee to obtain the written acknowledgment once its conailiation efferts have bean initiated, However, if
no appea! is filed with the CCSC within the periods of time set forth abova, the CCSC believes that the
matter has been satisfactorily rescived in the absence of notification to the contrary. Such letter shall be
accompaniad by a writien reply postcard for the person filing the complaint or inquiry to indicate whether
additional actioh is or is not required.

Any of the time periods may be extended by agreement of all of the parties,
Upon reguest of the cemetery and the consumer that they wish to submit the matter to binding arbitration,

the state committee will assist in efforts or arbitrate the dispute in accordance with the rules of the American
Arbitration Association.
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Examples of Permit-Setting Charges

For Cemeteries in Select Communities

Eastside Cemetery, Hutchinson $0.20 per square inch
McPherson $20
Sterling $10 for single memorial

$15 for companion

Halstead $10
Kingman $5
Pratt : $10
Newton $20
_Ellsworth $10
“Derby - $25
Loredo $25
North Inman $10
Greensburg $5
Danville $25
Great Bend $15
Hoisington $5

10 -10



Analysis of Impact of HB 2275 on Legal Issues addressed by Settlement and Arbitration
Agreement and other Authorities

1. Anti-tying Sales

(b) No person authorized to sell grave space may tie the purchase of any grave space to the
purchase of a monument from or through the seller of any other designated person or corporation.

The bill language would prohibit any “tie” or combination of property and merchandise for
sale by a cemetery. The language fails to recognize that companies are allowed to combine
products for sale under a discounted arrangement. What is prohibited is the requirement that
items be purchased together within a context where the consumer has no choice (i.c.a
requirements sale). The SAA permits “tie sales™ under §9(j).

(c) Noncemetery persons and firms shall have the right to sell monuments and to perform or
provide on cemetery property foundation, preparation and installation services for monuments.

The bill language attempts to address another tie issue: the sale of a monument and the
mnstallation. However, the bill fails to recognize the cemetery’s rights to ensure the installer is

qualified, and that the installation is done properly. The SAA addresses this issue in various
subparagraphs of 9.

2. Reasonable Cemetery Rules and Regulations

However, a cemetery company or any other entity owning and operating a cemetery may establish
reasonable rules regarding the style and size of a monument or its foundation, provided such rules

are applicable to all monuments from whatever source obtained and are enforced uniformly as to
all monuments.

There is ample case law confirming a cemetery’s right to regulate all aspects of the markers or
memorials installed on its burial spaces, including style, size, color, mscription, symbols, etc.
By mtent, or omission, the bill limits the cemetery to regulating style and size of the

monuments, resulting in ambiguity over the cemetery’s authority over the other characteristics
of the monuments.

3. Distribution of Cemetery Rules and Regulations

Such rules shall be conspicuously posted and readily accessible to inspection and copy by
interested persons.

The bill would impose a new requirement on cemeteries to post their rules and regulations in a
conspicuous manner. While similar requirements are ofien imposed on reguiated entities,
those requirements are detailed by regulations and rules promulgated by governmental
entities. That doesn’t exist here. Consequently, the requirement is open to different
nterpretations, thus increasing the likelihood for litigation under the final paragraph of the bill.

Also, does the bill impose an obligation to provide any inquiring party the capability to copy
the regulations? Is it not enough to make copies of the regulations available?

House Financial Institutions
March 7, 2005
Attachment 11



4. Setting Fees

(d) No person who is authorized to sell grave space and no cemetery company or other entity
owning and operating a cemelery may: (1) Require the payment of a setting or service charge, by
whatever name known, from third party installers for the placement of a monument;

The bill would prohibit cemeteries from charging a setting fee or a service fee to any third
party monument installer. The bill fails to recognize the time and resources required of the
cemetery in either preparing the site for the installation or the selection and supervision of the

site and the installations. Installation fees and inspection fees are recognized and permitted by
the SAA (19(b) and 19(g)).

5. Perpetual Care

(d) No person who is authorized to sell grave space and no cemetery company or other entity
owning and operating a cemetery may: (2) refuse to provide care or maintenance for any portion
of a gravesite on which a monument has been placed;

The bill imposes a requirement of perpetual care for any gravesite on which a monument is
placed. The bill gives rise to several ambiguities. Does the bill impose a care obligation with
regard to the monument, or just the gravesite on which the monument is set? How is the bill
to be interpreted in relationship to Kansas’ existing perpetual care law? Does the bill impose
perpetual care obligations on family cemeteries and public (municipal) cemeteries?

6. Cemetery Liability

No cemetery company may be held liable for the improper installation of a monument where the
monument is not installed by the cemetery company or its agents.

While the bill clears the cemetery of any liability for the monument company’s installation
errors, it does not provide the cemetery with any authority to redress such errors. The bill
precludes the cemetery from charging fees in anticipation of such problems.

If any cemetery company violates the provisions of this section, the monument company may
bring an action in any court of competent Jurisdiction for damages sustained by such monument
company as a consequence of the cemetery company’s violation,

The bill creates a new cause of action that is solely in favor of one party to the transaction.
Such causes of action are generally limited to parties (consumers) who are at bargaining
disadvantage. That is not the case in this situation. With regard to this issue, the bill is
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Plaintiff, Monvement Builders of Greater Xansas City, Inc.
(MBGKT), individuzlly and as assigne: of the claims of Bluhm
nuwent ¥Werks, Ine., Xansas City Fonument Co., and Midwest

Ho
Monument Cmpany, Inc., znd the &£51gnors/menbers, EBluhm Monument
Works, 1Inc., ¥ansze City Menoment (o., and Midwest Monument

Compeany, Imc., hereby enter into “his Settlement and Arbitration

)_
Agresment in order te terminate thre litigation now pending in the
United Ststes District Court for the District of Kanesas in Civil
Action Case lHo. 84-240(9-5, without the admicsion of wreongdoing or
lisbility on the pert of &ny party.

Settling Defendents deny any wronetoing or that they have in
eny way violated the antitrust laws of the United States. They are
€ntering into this Settlement and Arbitration Agreement solely to
Lerminate the litigation presently pending in the United States ‘
District Court t of Kansas in Civil Zctien No. B4-
24€9-2.

act  that this Settlement and 2Avbitration
i tesms or conditions, shall
ay, as evidence of any
ling the antitrust laws

£ his agreement.

ACreement was ent 5

infer or imply, be used, in any w
wrongdoing cr wvicliation of any law, inclu
i the United Stales, cn the part of any perty

o thi

1. As used in this Settlement and arbitration Agreement,
"MBGKC" shall mea collectively the Pleintiff, Monument Builders
Gf Greater FKansas City, Inc., and its gssignors/members Bluhm
Monument Workes, Ing Hensas City Monument Co. and Midwest Monument
Company, Inc. The word “Dealer" as used in the agreement means
collectively the pleintiffs in Case No. F4-24(0-5,

in this Settlement and zrbitration
etendante, " "Cemeteries, " or "the Cemeteries
forth in Exhibit 1.

5 11 Settlement and Ak
“person® i} meen | &ny  individual, 50
pertnexship, firm, essociation, corporation, or any other legal or

busincee entiiy.
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4, At used in this Sertlement and Arbitration Agreement,
‘memorizlT shal) meazn = monumnent, menorisd, réve markexr or
merkevs, whether made oi brorze oxr granite, or any colher product
plages Jv & cemotery thel serves as lesiing evidence oy reminder

J
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CI someonc who rovided, however, mnothing in this

iz decezeed, pr
agreement shell include the sale of ar cons t'T“nC“E_‘LDT‘J of meusoleuns,
niches or urns scld by ile cemstery or its &genis.
Js Thie Settlement and Arbitration hgreement shall be
binding uvpon MBEGKC, ite Assignors/Membesrs, snd their cofficers
GIreCiors, Employees, sucressors and assigns.,

6. This Settlement &nd 2rbitration Agreement shall further
be binding upon all Settling Defendants, thelr officers, directore,

employees, successors end acsicns, including, but not limited to,
any parent COIEPL;T?}-", BN =

MAEINESS BNLitY now
&id settling Defend

7 Fromptly wupon the sexecvtion of this Settlement and
Arhitraticon Agreement, the parties shall seek court approval of an
ocrder cdismissing the pending litigation with prejudice of all
claims againet Seltling Defendants. The partiss shzll *uvther
epply to the court For i zl of counterclaims, if eany,
including, bwt not limited to, any. sanctions orders previously
entersd by that court sgainst Plaintiff and/oxr its counsel, without
any zdmission by Plzintiff that such counterclsims or sanctions

(=

erders are valid s cf the date of this agreement.

=
(=]
=

r!“
m
{9}

Recitales zre incorporated herein by reference.

" In consideraticn of the terms of this Qettlement and
gtion RAgreement, Plaintiff MBGKC and sach of the Dealers
&gree that they will not:

(&) Engace ¢r perticipate in any plan, program or course
0 acticn in violation of the antitrust laws of the
United States

(b)Y 2dopt any rules or regulatiens or engage in any
practices that:

(1) Involve  non-compliance with rales and
regulstions o0f cemeteries relating to the
installation of memorials which are uniform
for both Cemeteries and Dealers.

{2} GCcheduie installments in 2 wenner which
involves giving less than three (3) working
days notice of the instellation to the Cemetery
unless  therce arxe spevial and/or energency
situetions agrecd to by ithe Cemetery &nd the
Dealer.

Page 3

5
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iﬁn, or other corporzte or.
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(3% Reg =nd that feec imposed by Cemeteries
rermitted by the provisions of this sgreement
T not be peid by the Cemeterv e lot owner.

(4) 1 f memorizls where &ll
ran owed to the Cemetery
perlacning to the lot have not been paid.
(5) Represzent falsely to customeres that they are
1 P way, cirec

ctly or indirectly,
I

wivh th 1B CUustomeEr OwWnS
& loi.

{6) Refuse to indemnify the Cemetery or hold it
hermless for any injuries suffered by Dealers’
enployees zgf & result of the negiigence or
cerelessness of Dealer: while on the Cemetery’es
prexises. Dezlers agree to indemnify
Cemeteries and hold Cemetsriss harmless from
enc egainst &ll loss, lizbility, damage and
expence incurred by (emetery resulting from
Deglers’' emplovees” torticus acts or omissions.

(v) Frevent & Cemetery from charging & one time
care fesz 1in &ccordance with par apn 10
hereof.

o in conside:aticn ¢i the terms of this agreement, and the
dismissal with prejudice of all claims ageinst them, each of ths
Settling Defendents agree that they will not:

(2) Trohilit Deaslers from selling memorials to itse
customers, subject to Cemeteries’ uniform rules and
regulations.

(b) Prevent Dealers with written authorization from lot
owners ircm performing work necessary for the
installietion cf the memorizl, subject to the rules
et regul s of the Cemetery. If & Dezler and
Cemeter t¢ hezve 8 memorial or & fcundétion
instell the Cemetery, each Settling Tiefendant
&grees the price cherged to Dealers for
plcheahnl work necessary for the installetion of
the mam 1 shall be n¢ greaier then that which
wiiuld o wige have been cherged by the Cemetery
to Ltc crsiomers

(c) ¢hh specifications fer Dealers fexr the

ticn of \ach type of memorial wihich Lt permits

specificetions are different
utilizez in preparing

‘he erf1cz\, which

T S S
r oy
-

romn : the  Censtery

oundesiliong for each type of momerisl.
il
<)
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(3)

Scheculie instzlletions by Dealers in & mannexr which
ieg more ctringent or burdenscme than the menner in
i ey are scheduled for performance

Reguire more then three (3) working days advance
notice for installations.

Fall to promptly provide to Deslers, on written
reguest, coples of written Cemetsry rules and
regulations governing specificationes afiecting the
foundat ions, memorizle or installation thereof, fess
charced Ly the Cemetery (but not including
Cemetery’s prices for monuments or other property
gold ky Cemetery), and/or f2il to provite accurzts
infommaticn concerning the location of grave sites.
Charge an inspection and leycut fee, except a fes
besed upcn & Cemetery’s actual costs and overhead
in accordance with ocnerally accepted &aceounting
principals, Lo inspect and lay-out where inspections
and layouts are performs¢ for the memorial
foundaticn end installation service. The parties
zgres thet in no event shall the inspection and
izyout fee be greater than $25 in 15991, &nd that
such amount may be adjusted 'FoL future incresses or
decrezses in the Consumer Pr r—; Index (Urban Wage
Earners and Clericel Wor}:ers 82-84 = 100).
Rzcuire & pcricmance or other. bond te insure
compliznce with its rules and regulations when the
Dealer meaintains at lesst £500,000 in Iiebility
insurence coverage. & Dezlesr may be prohibited from
installzticn in each cemetsry owned by & Settling
Defendant (or by a corporation related to such
Settling Defendant), if
(1)

r

it has been establicshed (by arbitration
tc the extent provided in paragraph 12) that
the Dealer has viclated cemetery rules or
regulations, and

2 Dezler does not comply  wit th
‘hitrator's decisien within the time cordere
¥y the arbitrator.

t‘.‘harge the Dealer or its customer for fees of any
neture in conpection with the bese foundation and/or
memoriel except as specifically provided in this
roreemenl where the instellation thereof is
performed hy the Draler.

4

Mar-7-05 °  "4AN, Page
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10. Dezl

Deslers' cusio

B167561486; Mar-7-05 SBAN; Page &
Ofier amy &nd &ll sales of the items hereinafter
described in  this paragraph only upon the
congii that <the memerial or Foundeztion be
curchess from the cemetery, make such memcrial or
foarcaliou sxlJes without cach item or service being
pricen CCC'C'QtEl}’ in the contract, ner impose a

contition that any one ftem ar service may be
purchesed only Lf ancther item or service ie

purchased. This includes lettering on markers,
monumente, and lawn crypts: and the szle of markers,
mongments, lawn crypts, I.].D‘HC:L vases, and &11 O'Ehﬁl

related memorizlization to be placed in a cemetery,
but does not include the szle of mausoleums, niches
or urns sold by the Cemetery or its agents.

néd/or installing last
11s where otherwisze
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tiie Dezler and the C«:mtery agree tc .hzve the

¥ the Cemetery, €ach Set..l;ncr Defendant

that it will charge the Dealer or its

cmer no more than the fze charged to the
customers for such service.
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s ; brand, design or alloy of bronze
« Gr &ny size, brand, design, cor kind of
of granite, marble or stone memorials that

& egquelly evallable tc the Desler for
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and each of them, agree that they will:

Provice to Dezlers, upon written reguest, copies of
current Cemetery rules, regulations and prices for
instaTLEfzion. Any  proposed changes in  the
rules and regulaticons regarding memorials
ions, and the instellation of memorials,
Nl to each Dealer who had previously
h rules and reculaztions, not less than
(2U) days prior to the effective date of the
sed change. This shall include any proposed
S itavoui fees, '

rdopt Cemetery rules and regulsations pertsining to
memorials, foundations, and installation pt
memorjals which will be anifcem for both the

Cemeierv and the Dealer.

BIS a0rec L Settling Deiendants may charge
mere (Or Deeler) & one-time jee for the care znd/or
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zt 1s equ=l

resetilng of z memorizl (including its foundation) that

to zuch fee charced to Settling Defendants‘ customers, so long =s
such fee is Qemosited into a trust for the care and maintenance of
memorials, foundations and the cemetery.

11. Bettling defendants heve agreed to pey the sum of Sixty—
cur Thousand Seven Rundred Fifty and no/l00 Dollars (S64,750. 0@ )
n settlement of the pending litigs

R 3

= tiorn. Said =um =hall be pai d

gy Yechtel, P.C. Clients’ Trust Eccount as counsel for the

iff MBGEC te ke distributed to Plaintiif and Dezlers in
o

e with an agrzement previously entered into between them .

—

(LA O A A A
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0o m

t least £500,000 in lisbilit<w
€ Taq ree Lo maintain stztutory
& Compensation insurance coverage on &ll their officers #
rs, directors and employees who arc actually invclved in the
laticn of memorizls in the cemetery. Written timely evidenc =

firming theat all such coverage is in force and sffect shall be
provided by Dealer upon raguest of the Settling Defendant with
which any business is hereinafter transacted hereunder. ® Dealers
&gree that each will guarantee all products for period of &t leaste
six (6) months, during which time (or during any longer guarantecs
provided by the Dealer to its customer) the Dealer is
3 repairs and correctione in materials ang
gys after the receipt of a written notice
hin 120 deys if the repzirs orx corrections
ive bronze or granite. Unless corrected within such
the Cemetery mzy make the repair and charge the dezler =
nable fee, unless Cemetery has received & notice of intent to
rate upnder paragraph 13(b) hereof. This guarantee does not
Sxtend or apply to defscts czused by the Cemetery or its employess
after installation of the memcrial .
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13. The specificztionz for installation of memorisls and
1i

Ceneteries who ircorrectly assert that the memorizls are not
installed correctly or who charge excessive fees. In connection
Therewith, Plaintiff M4BGXC, Dezlers and Settling Defendants agree.
o binding arbitration to protect all parties, which arbitration
agreement shall continue indefinitely. Terms of the arbitration
porytion of this sgreement are:

ubject to arbitretion ere: (1
i I ‘s fees described in paragraphs

iz ere ressconable; (2) whether any party
ito this &sorew = viclated & cemelery‘s rules
or regulellions which comply with this agreement; and
(3) whether the Dealer has feiled to correcl defects
in installation or materials as reguired by this
Aqresment . ’
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() In the cvent z Deasler and & Ceme\,e:}' cannot mutually
Ive &n issue which iz subdect to arbit 'r*at_LDn,
Tly may initiete arbitration by sending the
otice or its intsnt to arbitrate, stating
in dispote and the remedy rw‘uectec and
€ complying with the anpu ceéble rules of
bitratien Association. Each of the
tling Defendants agrees that the
sbove-— c.r—f'hn-lbﬂ issues subject to erbitration shall
be vettled by cﬂ"bitra"rm in &accordance with this
sgreement and the gpplicable rules of the Zmerican
Arbi L,.::L\ on Association, and judgmerit upon the award
G by the arbitrstor mey be entered in any

ng jurisdiction thereof.

rhitrator will notify both s_he Ce: etery and the
in writing of when he/she will meet in
't time to allow the Cemeter}f' anc Dealer to
in writing as to vhether or not they wish
:gent. The Cemetery and Dealer. may each
such -neeti'lg of the arbitrator such
izl evidence and axrgumente &s such
pprop iate. If the issues in dispute
ts in materials or installation of a
y the arbitrator shall inspect the
. f the memorial in guesticn and the
the last 12 memorials which the
installed and COompare those
A with the specifications the Dezler is
o follow,
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smevery and the Dealer agree to shide by the
icn of the .:.z:bv_._rator_
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€ing to azbide by the arbitrator‘s decisicn,
emetery &end the Dealer acgree that the los,mg
Tty will pay &ll of the fees and expenses of the

sitretloer incurred in arbitration of the dispute.
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In the event the arbitrztor's decision is in favor
0% the Cemetexy, then the Dealer, in addition to
peying the costs of the arbitration, will also
correct the installation at his own expense within

[

¢
the time crdered by the arbitrator.

—
Fh

(g} This is & binding agreement for arbitration under
which the loser pays the above coste of the
arbitravor; and it is, therefore, intended to be 3z
continuing pretection to both the Cemetery and the
Dealex,

l4. In wha event thar, for any zesson, Lhe dismissal with
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prejudice of Scttling De z’cna.;:u,u, end the dismissal of all
counterclaime aﬁ1fml'px;o enctions corders egainet Plaintiff MBRGRC
end its atterneys by Set l_.m: Defendants is not cbteined from the
court, then this Setlliaument and krbitration Agreement shell be of

nc force end effect, it uzy not ke used a8 evidence for any purpose
in said litigation, end the parties shall he restored to the szme
pogition they would have besn in had this agreement never been
entered into.

end Arbitration Agreement may be executed

in counterparts 1L tougether constituting one agreement. The
L

/!

terme of this agresweni are to be }CPtCGHiFQERtlpl by the parties
and will not be d¢i ulObEd bj any of _hm;aftles unless required by
law or legal process

i6. K11 g ! ermz of binding arbitreticn
contained in this Setitlement : Exbitration Agreement shall be
binding uwpon the XS, L ., SUCCessors and assigns of
Plaintiff MBERC, Dealers and Set tling Defendants.

AKD ARBITRATION AGREEMENT, THE PLETNTIFFR
A SETTLING DEFENDAWTS EACE AGREER TO THE
R PECIFICATIORS, AN¥D .BINDIRG ARBITRATION
ROVISIONS SET FuRLn ABOVE THIS JAENUARY 7, 1591.

PLEINTIFF -~ DEAT.ERS:

MONRCMENT BUILDERS OF GREATER KANSES CITY, INC,
BLUEM MONUMENT WORKS, INC.
MIDWEST. MONUMENT COMPANY, INC.

"",S.’—E CET‘J MONUMERT CO. ’ i
f Ve //#Fmﬁ rﬁ%iJ4£;
/ = ;’/J// ’
z‘—'-‘f‘f’;r“r/{ff% 25 IS A

D_ﬁlei M. Bluhm, az President of Elubm
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TESTIMONY OF WARREN J. NEWCOMER, JR.
IN OPPOSITION TO HB 2275
HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS
MARCH 8, 2005

Ladies and Gentlemen of the Committee:

I'am Ren Newcomer of Newcomer Cemetery Company, which has owned and operated two
private cemeteries in Kansas for some 15 years. HB 2275 seems to be nothin g more than bestowing
preferential competitive advantage to those in the independent monument business over those in the
cemetery business.

We respect our colleagues, and indeed our suppliers, in the monument industry and do not
wish them any business disadvantage. My cemeteries allow the sale and placement of monuments
and markers which are not purchased from us, and will continue to do so. We ask that those
companies who wish to enter our grounds to set their monuments abide by the rules applicable to all,
promise through insurance that they are responsible, apply on standard forms so that we may see that

the monuments comply with our rules, see that the foundation future care fees are paid, and that the
costs the cemetery incurs are compensated.

This bill would seriously alter the arm’s length business relationship we have in place with
such companies by simply eliminating any responsibility on the part of the monument seller and
placing the entire burden of future care for the emplaced marker upon the cemetery, without any
consideration for that service.

When we install monuments and markers, a foundation future care fee is charged to the
purchaser, which is the same as the fee charged for third party mstallations. We do charge an
administrative fee in both instances, and for third parties it’s a flat fee that covers the paperwork,
inspections and labor involved. This bill would eliminate that administrative fee and require us to

perform these services for free. The State should not be in the business of dictating terms of business
to business.

Our system works and has worked for years. HB 2275 improperly interferes with it and
should not be passed.

House Financial Institutions
March 7, 2005
Attachment 12
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League of Kansas Municipalities

To: House Financial Institutions Committee
From: Mark Tomb, LKM

Date: March 7, 2005

Re: Opposition to HB 2275

Thank you for allowing me to appear on behalf of the League of Kansas Municipalities and
our member cities. We appear today in opposition to HB 2275, which establishes a
mechanism to oversee certain cemetery operations and prohibits cemetery setting and
service fees.

Cities across the state own and operate cemeteries as a public service to the residents of
their communities.

While the intention of this legislation appears to center around the business relationship
between privately held cemeteries and privately held monument companies, it would
impose a “one size fits all” process that would dramatically impact the ability of municipally
owned cemeteries to impose reasonable fees on any monument vendor.

This legislation would also provide liability protection for improperly installed monuments
if the installation is performed by an outside vendor. This same protection is not provided
if the installation is performed by the cemetery directly.

We believe this legislation would increase the operational costs of cemeteries owned and
operated by local governments and limit the ability of cities to provide a cost effective
service at a reasonable cost. For these reasons, the League of Kansas Municipalities
opposes HB 2275 as written.

Again, thank you for allowing LKM to comment on this proposed legislation. | would be
happy to stand for questions at the appropriate time.

House Financial Institutions

March 7, 2005
www. lkm. org Attachment 13



