Approved: January 27, 2005
Date
MINUTES OF THE SENATE ASSESSMENT AND TAXATION COMMITTEE

The meeting was called to order by Chairman Barbara Allen at 10:30 A.M. on January 18, 2005 in Room
519-S of the Capitol.

Committee members absent:

Committee staff present: Chris Courtwright, Kansas Legislative Research
Martha Dorsey, Kansas Legislative Research
Gordon Self, Revisor of Statutes Office
Nancy Kirkwood, Secretary

Conferees appearing before the committee: Richard Cram, Department of Revenue
Jay Befort, Attorney, Department of Revenue

Others attending: See attached list.

Final action :

SB 23 - Sales tax calculation for isolated or occasional sale of motor vehicles; refunds; verification
of selling price

Chairperson Allen called for discussion and final action on SB 23. Joan Wagnon, Secretary, Department
of Revenue, appeared before the committee for questions. The Secretary stated the reg from last year is
still in place; the Department needs direction from the Legislature on managing it. The Chair asked the
committee to consider indicating its support, by Regulation, for a required bill of sale, and an affidavit
signed by the buyer and seller swearing to the price of the vehicle. Secretary Wagnon stated the
Department would be in agreement, and asked that the minutes reflect the intent of the Committee.

Senator Lee made a motion to delete the Pennsylvania language from SB 23. This deleted the language page
11. line 40 thru 43. Page 12 . line 1 through hereby. on line 2. Line 16 starting with and verify the purchase
price in the: line 17, same manner as provided in this subsection and: and eliminate section I. Senator
Schmidt seconded the motion. The motion carried.

The Chairrecognized Richard Cram, Department of Revenue, to explain the proposed amendments Mr. Cram
offered at the January 13" meeting: 1) The refund claimed would need to be filed within six months of the
effective date of the Act; 2) There would be no refunds less than ten dollars, 3) Renewal of registration would
be denied for any vehicle registered pursuant to this act and purchased in an isolated or occasional sale
transaction if the county treasurer receives notice from the director of taxation that the purchaser of such
vehicle has a final liability for unpaid sales tax due on such transaction.

Senator Schmidt moved to adopt number 1 and 2 of the balloon proposed by the Department of Revenue.
Senator Jordan seconded the motion. The motion carried. Senator Schmidt moved to amend again by
deleting section I, also part of the Department’s proposal. The motion was seconded by Senator Pine and the
motion carried. Senator Lee moved to recommend SB 23 favorably as amended for passage, with Senator
Apple’s second. The motion carried.

SB 12—Collection of delinquent tax; tax lien procedure

Chairperson Allen opened the hearing on SB 12 and recognized Richard Cram, KDOR. Richard introduced
Jay Befort, Attorney, Legal Services. KDOR gave a brief overview of SB12, that would authorize the
Department of Revenue to file a tax lien that would attach to both real and personal property to secure the
payment of delinquent taxes. The taxes would include income, withholding, sales, use, liquor drink and
enforcement taxes (Attachment 1).

There being no others to testify on the bill, the Chair closed the hearing on SB 12.

Chairperson asked for bill introductions. There being none, the meeting adjourned at11:45 a.m.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1



senate 1 AXATION COMMITTEE GUEST LIST

DATE:_

) whif

/ % A0S

/

/

NAME

REPRESENTING

[ C e
y o /J O sz

| & —~ v !
| \r,,« e = T‘f O v KDO D / .D
il =

J

J 5 o TADELUALD

/ Vwa J

A | ~
l‘« » \I\E v \l‘f o0 A‘\,,_.,
T/ -

v/ 2 |
/ J412)K  rFecell

— g 2%
P S )
! A <

I

%4/{)@@ é@aJc// o~

C)z?ff aﬁ A—//C«Aﬁf

f_\["kf“vf“ ;‘/‘\“;.\‘\- e

Todoon

A R\ £ \[ \\ \v 2
‘) ’
/ AT
(> Y/ ¢ / VY Sl 'J{ 5 //(/l_/ =S /t e ( LAl j‘
J

/{‘l/ /4 /j( St (h

\/\/f-—)’)b

/f ;_ I\ Saif Hl S C(drf"] L'}L (vex fg,'M/’ lf)a'r’k
; 7 uj _,./ P

r|
U,M Ha, (m

NS 1[“ [ ) C %'."'«'71*‘\'-‘ i

KJI S Z\ lr\ \7 N { ,‘l‘fﬂlzfr"'i’::?‘?l

94

H
\JE,_()["( .r f'l’,u’/,f"r(/}

A8

‘/x'_) /.e € ﬁ) (_”z')’( sLeeA

i ;

(A,%LM’- LJOHQUH'IM& (_‘.‘ivuu.,-

qu/W )QvM
st [ou /[f///«d |

ity

2/%4%2/ gﬂg Dre

B an Budgot



TAXATION COMMITTEE GUEST LIST

) _
DATE: . s /f Y

NAME REPRESENTING




JOAN WAGNON, SECRETARY KATHLEEN SEBELIUS, GOVERNOR
DEPARTMENT OF REVENUE

OFFICE OF POLICY AND RESEARCH

Testimony to the Senate Committee on Assessment and Taxation
Richard Cram, Director of Policy & Research
Jay D. Befort, Attorney, Legal Services

January 18, 2005
Senate Bill 12—Delinquent Tax Collection

Chairperson Allen and Members of the Committee:

The proposal listed as Senate Bill 12 --Delinquent Tax Collection-- appears as a result of
testimony before the Interim Committee in September regarding the Kansas, the IRS, and its
sister states’ lien statutes for the collection of taxes. Tax lien statutes in surrounding states and
the IRS allow for liens against both the real and personal property of the taxpayer to secure the
payment of delinquent taxes. The proposal seeks to add language to the tax warrant and lien
statutes, specifically K.S.A. 79-3235 and 79-3617, which govern the filing of tax warrant to
secure the payment of a number of the taxes administered by the Kansas Department of Revenue,
including income, withholding, sales, use, liquor drink and enforcement taxes. The proposed
language will create a statutory lien interest in favor of the state of Kansas in real and personal
property of the delinquent taxpayer, and it tracks a current lien statute found in K.S.A. § 44-717
dealing with the collection of contributions taxes by the Kansas Department of Labor.

Currently, the tax warrant statutes, K.S.A. 79-3235 and 79-3617, for income and
withholding and sales and use taxes provide for the creation and perfection of a lien against the
real property of the debtor upon filing of the tax warrant with the district court clerk. To perfect
a lien against the personal property of the taxpayer requires that agents or the county sheriff seize
the personal property of the taxpayer pursuant to the authority granted under the two statutes.
The proposed language would afford the state of Kansas a lien interest in the equity in the
personal property of the taxpayer without the necessity of costly seizures, storage and subsequent
sale of the property.

The bankruptcy context illustrates a specific advantage of this proposal. Once in
bankruptcy, the automatic stay prohibits the seizure of the debtor's property to perfect a lien in
the debtor's personal property. A lien interest, established prior to the-bankruptcy, in the equity
in the personal property of the debtor would enable the secretary of revenue to assert a secured
claim against such equity in the personal property of a bankruptcy debtor without requiring the
seizure of the property. The result is an enhanced recovery of taxes that may otherwise be
subject to discharge in the event the taxes are beyond the bankruptcy priority claim classification
period or are otherwise unsecured.

DOCKING STATE OFFICE BUILDING, 915 SW HARRISON ST., TOPEKA, KS 66612-1 .
Voice 785-296-3081 Fax 785-296-7928 hiip://www ksrevenue.org/ §§§“3”';}}‘, §p Tanation
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It should be noted the proposed lien against any equity in the personal property of the
debtor would still be subject to any prior properly perfected security interests or liens of other
creditors including those of the counties for personal property taxes.

We would be open to questions of the Committee concerning the proposed language to
the two statutes, K.S.A. 79-3235 and 79-3617.

Please see attached balloon amendments to reflect some technical corrections in the
language of the bill.
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Session of 2003
SENATE BILL No. 12
By Special Committee on Assessment and Taxation

12-30

AN ACT concerning taxation; relating to collection of delinquent taxes;
tax liens; amending K.S.A. 2004 Supp. 79-3235 and 79-3617 and re-
pealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2004 Supp. 79-3235 is hereby amended to read as
follows: 79-3235. If any tax impo&;ed by this act or any portion of such tax
is not paid within 60 days after it becomes due, the secretary or the
secretary’s designee shall issue a warrant under the secretary’s or the
secretary’s designee’s hand and official seal, directed to the sheriff of any
county of the state, commanding the sheriff to levy upon and sell the real
and personal property of the taxpayer found within the sheriff's county
for the payment of the amount thereof, with the added penalties, interest
and the cost of executing the warrant and to return the warrant to the
secretary or the secretary’s designee and pay to the secretary or the sec-
retary’s designee the money collected by virtue of it not more than 60
days from the date of the warrant. The sherifl, within five days after the
receipt of the warrant, shall file with the clerk of the district court of the
county a copy thereof, and thereupon the clerk shall either enter in the
appearance docket the name of the taxpayer mentioned in the warrant,
the amount of the tax or portion of it, interest and penalties for which
the warrant is issued and the date such copy is filed and note the tax-
payer’'s name in the genem] index. No fee shall be charged for either
entry The amount of such warrant so docketed shaH ther eupon becerme

ﬁgai-nﬁ{—whem—rt—rs—rss-&eé be alien in ﬁmm of the state of Kansas, secretary

of revenue, upon all property and rights to property, whether real or
personal, belonging to such taxpayer. Such lien shall not be valid as
against any mortgagee, pledgee, purchaser or judgment creditor until no-
tice thereof has been filed by the sccretary of revenue in the office of
register of deeds in any county in the state of Kansas, in which such
property is located, and when so filed shall be notice to all persons claim-
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inc an interest in the property of the @mﬁl@y@-ﬁ-or person avm'mt whom
ﬁlr,d The register of deeds shall enter such notices in the f'mmuﬂrr state-
ment record and shall also record the same in full in the miscellancous
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record and index the same against the name of the delmquent@mplﬁyep
The register of deeds shall accept, file and record such notice without
prepayment of any fee, but lawful fees shall be added to the amount of
such lien and collected when satisfaction is presented for entry. Such lien
shall be satisfied of record upon the presentation of a satisfaction of judg-
ment by the state of Kansas, secretary of revenue. The sheriff shall pro-
ceed in the same manner and with the same effect as prescribed by law
with respect to executions issued against property upon judgments of a
court of record and shall be entitled to the same fees for services to be
collected in the same manner.

The court in which the warrant is docketed shall have jurisdiction over
all subsequent proceedings as fully as though a judgment had been ren-
dered in the court. In the discretion of the secretary or the secretary’s
designee a warrant of like terms, force and effect may be issued and
directed to any officer or employee of the secretary, and in the execution
thereof such officer or employee shall have all the powers conferred by
law upon sheriffs, and the subsequent proceedings thereunder shall be
the same as provided where the warrant is issued directly to the sheriff.
The taxpayer shall have the right to redeem the real estate within a period
of 18 months from the date of such sale. If a warrant is returned, unsa-
tisfied in full, the secretary or the secretary’s designee shall have the same
remedies to enforce the claim for taxes as if the state of Kansas had
recovered judgment against the taxpayer for the amount of the tax. No
law exempting any goods and chattels, lands and tenements from forced
sale under execution shall apply to a levy and sale under any such warrant
or upon any execution issued upon any judgment rendered in any action
for income taxes. Except as provided further, the secretary or the secre-
tary’s designee shall have the right after a warrant has been returned
unsatisfied or satisfied only in part, to issue alias warrants until the full
amount of the tax is collected.

If execution is not issued within 10 years {rom the date of the docketing
of any such warrant, or if 10 years shall have intervened between the date
of the last execution issued on such warrant, and the time of issuing
another writ of execution thereon, such warrant shall become dormant,
and shall cease to operate as a lien on the real estate of the delinquent
taxpayer. Such dormant warrant may be revived in like manner as dor-
mant judgment under the code of civil procedure.

Sec. 2. K.5.A. 2004 Supp. 79-3617 is hereby amended to read as
follows: 79-3617. Whenever any taxpayer liable to pay any sales or com-
pensating tax, refuses or neglects to pay the tax, the amount, including
any interest or penalty, shall be collected in the following manner. The
secretary of revenue or the secretary’s designee shall issué a warrant un-
der the hand of the secretary or the secretary’s designee and official seal
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SB 12
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directed to the sheriff of any county of the state commanding the sheriff
to levy upon and sell the real and personal property of the taxpayer found
within the sheriff’s county to satisfy the tax, including penalty and interest,
and the cost of executing the warrant and to return such warrant to the
secretary or the secretary’s designee and pay to the secretary or the sec-
retary’s designee the money collected by virtue thereof not more than 90
days from the date of the warrant. The sheriff shall, within five days, after
the receipt of the warrant file with the clerk of the district court of the
county a copy thereof, and thereupon the clerk shall either enter in the
appearance docket the name of the taxpayer mentioned in the warrant,
the amount of the tax or portion of it, interest and penalties for which
the warrant is issued and the date such copy is filed and note the tax-
payer’s name in the general index. No fee shall be charged for either such
entry. The amount of such warrant so docketed shall thereupon beeente

agatnstwhentitisissued be a lien in favor of the state of Kansas, secretary
of revenue, upon all property and rights to property, whether real or
personal, belonging to such taxpayer. Such lien shall not be valid as
against any mortgagee, pledgee, purchaser or judgment creditor until no-
tice thereof has been filed by the secretary of revenue in the office of
register of deeds in any county in the state of Kansas, in which such
property is located, and when so filed shall be notice to all persons claim-

ing an interest in the property of the emplageror person against whom
filed. The register of deeds shall enter such notices in the financing state-
ment record and shall also record the same in full in the miscellaneous

tfavpayer
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record and index the same against the name of the delinquent ewployer
The register of deeds shall accept, file and record such notice without
prepayment of any fee, but lawful fees shall be added to the amount of
such lien and collected when satisfaction is presented for entry. Such lien
shall be satisfied of record upon the presentation of a satisfaction of judg-
ment by the state of Kansas, seeretary of revenue. The sheriff shall pro-
ceed in the same manner and with the same effect as prescribed by law
with respect to executions issued against property upon judgments of a
court of record, and shall be entitled to the same fees for services.

The court in which the warrant is docketed shall have jurisdiction over
all subsequent proceedings as fully as though a judgment had been ren-
dered in the court. A warrant of similar terms, force and effect may be
issued by the secretary or the secretary’s designee and directed to any
officer or employee of the secretary or the secretary’s designee, and in
the execution thereof such officer or employee shall have all the powers
conferred by law upon sherifls with respect to executions issued against
property upon judgments of a court of record and the sibsequent pro-
ceedings thereunder shall be the same as provided where the warrant is
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issued directly to the sheriff. The taxpayer shall have the right to redeem
the real estate within a period of 18 months from the date of such sale.
If a warrant is returned, unsatisfied in full, the secretary or the secretary’s
designee shall have the same remedies to enforce the claim for taxes as
if the state of Kansas had recovered judgment against the taxpayer for
the amount of the tax. No law exempting any goods and chattels, land
and tenements from forced sale under execution shall apply to alevy and
sale under any of the warrants or upon any execution issued upon any
judgment rendered in any action for sales or compensating taxes. Except
as provided further, the secretary or the secretary’s designee shall have
the right after a warrant has been returned unsatisfied, or satisfied only
in part, to issue alias warrants until the full amount of the tax is collected.
No costs incurred by the sheriff or the clerk of the court shall be charged
to the secretary or the secretary’s designee.

If execution is not issued within 10 years from the date of the docketing
of any such warrant, or if 10 years shall have intervened between the date
of the last execution issued on such warrant, and the time of issuing
another writ of execution thereon, such warrant shall become dormant,
and shall cease to operate as a lien on the real estate of the delinquent
taxpayer. Such dormant warrant may be revived in like manner as dor-
mant judgments under the code of civil procedure.

Sec. 3. K.S.A. 2004 Supp. 79-3235 and 79-3617 are hereby repealed.

Sec. 4. This act shall take effect and be in force from and after its
publication in the statute book.





