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MINUTES OF THE SENATE COMMERCE COMMITTEE

The meeting was called to order by Chairperson Karin Brownlee at 8:30 A.M. on February 17, 2005 in
Room 123-S of the Capitol.

All members were present.

Committee staff present:
Susan Kannarr, Kansas Legislative Research Department
Kathie Sparks, Kansas Legislative Research Department
Helen Pedigo, Revisor of Statutes
Jackie Lunn, Committee Secretary

Conferees appearing before the committee:
Bryce Benedict, Workers Compensation ALJ, testifying as private citizen
Terry Leatherman, KCCI
Bill Curtis, Kansas Association of School Boards
Larry McGill, Association of Insurance Agents
Jack Rickerson, Director, Personnel Services for the Department of Administration
Secretary Garner

Others attending:
See attached list.

Chairperson Brownlee opened the meeting by introducing Helen Pedigo to explain the SB 259. Ms. Pedigo
stated that SB 259 sets qualifications, compensation and a selection procedure for administrative law judges
within the Division of Workers Compensation. (Attachment 1) Ms. Pedigo suggested that the Committee
might amend the bill to address the classified and unclassified employee.

Upon completion of Ms. Pedigo’s explanation there was discussion on classified and unclassified employees
and the salary ranges. There was discussion on where workers comp is today and what this bill would be
changing. The director currently appoints the ALJ. The Committee also discussed how to make the Workers
Comp ALI’s accountable.

Upon conclusion of the discussion with the Committee, Chairperson Brownlee opened the hearing on SB 259
by introducing Bryce Benedict, who is currently a Workers Compensation ALJ, testifying as a private citizen.
Mr. Benedict presented written testimony. (Attachment 2). He offered proposed changes to K.S.A. 75-5708
which were included in his written testimony. He stated these changes address the issues of increase in pay
and accountability.

There was some discussion with Mr. Benedict in regard to the percentage of pay increase. Mr. Benedict
indicated the Administrative Law Judges had discussed 90% among themselves. The Committee had
discussed 80%. There was discussion on the current pay for ALJ’s. Mr. Bryce stated a higher rate of pay
would attract more qualified people to the job. Chairperson Brownlee indicated the sub-committee of the
Compensation Advisory Council had agreed to 80% of a District Court Judge’s salary.

Chairperson Brownlee introduced Terry Leatherman with the Kansas Chamber of Commerce. Mr.
Leatherman stated even though the Kansas Chamber is supportive of SB 259, they are principally interested
in how the amount of litigation can be reduced and look forward to legislation that will reduce the need for
ALJ’s rather than raising their pay. He stated the Kansas Chamber supports injecting greater accountability
into the ALJ system and would welcome additional measures be developed. Because this bill moves towards
greater involvement of interested parties and accountability for judges, the Kansas Chamber is pleased to
support SB 259. Mr. Leatherman presented written testimony. (Attachment 3)

Upon conclusion of Terry Leatherman’s testimony there was discussion on the fiscal note for this bill. The
costs for increasing salaries and additional benefits. There was discussion on paying additional benefits and

salary increases out of the Workers Compensation Fee Fund.

Chairperson Brownlee introduced Bill Curtis, Associate Executive Director with the Kansas Association of
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CONTINUATION SHEET

MINUTES OF THE Senate Commerce Committee at 8:30 A.M. on February 17, 2005 in Room 123-S of
the Capitol.

School Boards to give his testimony. Mr. Curtis stated the Kansas Association of School Boards is in support
of SB 259 with some concerns and offered some changes in his written testimony. (Attachment 4) His main
concern is the methods of selection and retention of the administrative law judges as proposed in SB 259.
He feels it is indppropriate to return to a system of using the AFL-CIO and Chamber of Commerce to select.

Following Mr. Curtis’ testimony, there was discussion with the Committee. The Committee asked KCC I for
data indicating the number of ALJ rulings that have been appealed and the dispositions of these cases. Mr.
Leatherman stated he would produce that data and get it to the Committee members. This data would validate
the fact that a pay increase would attract more qualified judges.

Chairperson Brownlee referred the Committee to written testimony by Larry Magill of the Kansas Association
of Insurance Agents. In Mr. Magill’s written testimony he urged the Committee to take this opportunity to
improve a critical aspect of the workers compensation system and vote in favor of SB 259. (Attachment 5)

Chairperson Brownlee introduced Jack Rickerson, Director of the Division of Personnel Services for the
Department of Administration. Mr. Rickerson stated the Department of Administration is a neutral party but
would like to commit on SB 259. Action should not be taken based on a need to recruit and retain qualified
Workers Compensation ALI’s . Also, they have concerns that moving these employees to the unclassified
service would violate the holding of Darling v Kansas Water Office. (Attachment 6)

There was discussion on job classes with Mr. Rickerson. The Committee discussed the fact SB 259 is to
increase the pay and the experience. Discussion on the number of attorneys for the state and if they were
classified or unclassified followed. The Department of Administration believes they can find qualified judges
without a pay increase and stated the ALJ turnover rate is very low. Senator Wagle directed a question to Mr.
Rickerson, asking how many attorneys the state employed. Mr. Rickerson stated there were approximately
125 classified attorneys. He also stated the Governor was looking at giving an increase in salary. Senator
Wagle had a concern regarding this bill, she stated SB 259 singles out one group of state attorneys and will
be leaving out many other state attorneys who deserve a pay increase also. She stated for an example the
Revisors office attorneys are extremely underpaid and overworked. The discussion continued on the pay
increase and changing ALJ’s from classified to unclassified.

With no others to testify on SB 259, Chairperson Brownlee closed the hearing.

Chairperson Brownlee announced that the meeting for tomorrow would start at 8:00 a.m.

Chairperson Brownlee recognized Senator Jordan to explain amendment on SB 138. After explaining the
amendment, Senator Barone moved to accept the amendment and Senator Emler seconded. Motion carried.

Senator Schodorf made a motion to move the bill out favorably as amended. Senator Kelly seconded. Motion
carried .

Chairperson Brownlee called the Committee’s attention to Secretary Garner’s written testimony on SB 259.

(Attachment 7)

Meeting was adjourned at 9:30 a.m. with the next meeting scheduled for Friday, February 18, 2005 at 8:00
a.m. in room 123S.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 2
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300 SW TENTH AVE - STE 322, Statehouse—TOPEKA, KANSAS 66612-1592
PHONE (785) 296-2321 FAX (785) 296-6668
E-mail: Revisor'sOffice @rs.state.ks.us

Senate Commerce Committee

From: Helen Pedigo, Assistant Revisor
Date: February 17, 2005

Re:

SB 259 Administrative Law Judges

The bill sets qualifications, compensation and a selection procedure for administrative
law judges within the Division of Workers Compensation.

Applicants must have five years experience, one practicing in the workers
compensation area of the law.

An annual salary is set at 80% of that of a district court judge plus expenses.
Administrative law judges must devote full-time to the duties of the office and may
have no private law practice during their term in office.

The Director of Workers Compensation receives all applications and screens them
for the minimum qualifications set out above. Those applications that meet the
minimum qualifications then go to a nominating committee, consisting of two
members, one each selected by the AFL-CIO and KCCI. Each group selects their
respective replacement when a vacancy occurs on the nominating committee. The
committee reviews the applications and, with unanimous agreement, submits a
name to the Director of Workers Compensation, who may appoint or reject the
applicant. If the applicant is rejected, the nominating committee reconvenes and
nominates another applicant for the position.

An administrative law judge may serve a term of four years and may be reappointed.
Appointments to vacancies serve the remainder of the original term. Following
completion of a term, administrative law judges, who wish to be considered for
another term, shall be deemed to have met the qualifications for the position and
shall be considered for nomination by the nominating committee.

Administrative law judges are subject to the authority and direction of the Director of
Workers Compensation

The bill amends present law so that assistant directors and administrative law judges
are in unclassified service.

Senate §ommerge Committee
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Testimony before the Senate Commerce Committee
Bryce Benedict, Administrative Law Judge

1273 Oakley (785) 357-7953 (home)
Topeka, Kansas, 66604 (785) 296-7012 (work)

February 17, 2005
Chairman Brownlee and Member§ of the Committee:

1 am here as a private citizen and not as an official representative of either the Department
of Labor or its Administrative Law Judges. I wish to offer brief comments on Senate Bill 259.

The primary effect of Senate Bill 259.w0u1d be to have Administrative Law Judges
(ALJs) serve terms of four years instead of serving until they resign, rétire or are fired. In
connection with this SB 249 allows for a raise in pay which would make the ALJ position
attractive to experienced attorneys. I believe thisis a workable bill if certain changes are made.

SB 249 does not clearly explain what would happen to incumbent ALIJs if this law is
passed. The ten incumbent ALJs have civil service protection. If the intent of SB 249 is that on
its taking effect the incumbent ALJs will be discharged or be put into the unclassified service
then SB 249 is unconstitutional. This issue came before our Supreme Court in the case of
Darling v. Kansas Water Office, 245 Kansas 45, 774 P. 2d 941 (1989) where personnel changes
almost exactly identical to that proposed by SB 259 were held unconstitutional.

The ALIJs have discussed for some time how to secure a raise in pay, accede to the
request for term limits, and yet not run afoul of Darling. Attached you VWill find a proposed
modification to K.S.A. 75-5708. This proposal allows incumbent ALJs to voluntarily opt in to a
term of office; aé this would be voluntary Darling would not apply. An ALJ who did not opt in
would see no change in his or her classification, but upon his or her leaving office the
replacement ALJ would serve for a term. Support among the ALJs for this is not unanimous.
Three have indicated they would not give up civil service protection, and a fourth was unsure.
Six said they would opt for terms as that is defined by the proposed statutory language. The
proposed statutory language contemplated a salary equivalent to 90% of that of a district court
judge while SB 259 has the salary at 80%; it is unknown whether the lower figure would affect
thé desire of any incumbent ALJs to opt in to a term.

On a minor note Section 2 (b) of SB 249 states ALJs and assistant directors shall be in the
unclassified service. An ALJ serving a term remains in the classified service, as he or she does

not serve at the pleasure of the Secretary.

. ' Senatg Commerce Committee
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75-5708. Division of workers compensation, establishment and administration; director of
workers compensation, assistant directors, administrative law judges; appointment,

compensation, qualifications. (a) There is hereby established within and as a part of the

department of humanresources labor a division of workers compensation. The division shall be

administered, under the supervision of the secretary of humanresources labor, by the director of
workers compensation, who shall be the chief administrative officer of the division. The director

of workers compensation shall be appointed by the secretary of humanresources /abor and shall

serve at the pleasure of the secretary. The director shall be in the unclassified service under the

Kansas civil service act and shall receive an annual salary fixed by the secretary of human

resources labor, with the approval of the governor. The director of workers compensation shall

be an attorney admitted to practice law in the state of Kansas. The director shall devote full time

to the duties of such office and shall not engage in the private practice of law during the
director's term of office.

(b) The director of workers compensation may appoint two assistant directors of workers
compensation and also may appoint not to exceed 10 administrative law judges. Such assistant
directors and administrative law judges shall be in the classified service except fo the extent
provided in subsection (d). The assistant directors shall act for and exercise the powers of the
director of workers compensation to the extent authority to do so is delegated by the director.
The assistant directors and administrative law judges shall be attorneys admitted to practice law
in the state of Kansas, and shall have such powers, duties and functions as are assigned to them
by the director or are prescribed by law. The assistant directors and administrative law judges
shall devote full time to the duties of their offices and shall not engage in the private practice of
law during their terms of office. '

(c) Assistant directors and administrative law judges shall be selected by the director of
workers compensation, with the approval of the secretary of humanmresources labor. Each
appointee shall be subject to either dismissal or suspension of up to 30 days for any of the
following: . .

(1) Failure to conduct oneself in a manner appropriate to the appointee's professional
capacity; '

(2) failure to perform duties as required by the workers compensation act; or

(3) any reason set out for dismissal or suspension in the Kansas civil service act or rules
and regulations adopted pursuant thereto.

No appointee shall be appointed, dismissed or suspended for political, religious or racial
reasons or by reason of the appointee's sex.

(d) Administrative law judges appointed afier the effective date of this section shall serve
a term of office of four years. Each administrative law judge so appointed shall receive an
annual salary in an amount equal to 90% of the salary prescribed by law for a district judge.

(1) Administrative law judges appointed before the effective date of this section shall
serve a term of office of four years and receive an annual salary in an amount equal to 90% of
the salary prescribed for a district judge if the administrative law judge within sixty (60) days of
the effective date of this section notifies the director in writing that the administrative law judge
elects to serve an appointed term of office rather than an appointment in the classified service.
The term of office for an administrative law judge who elects a term of office shall begin on the
date the written election is received by the director.

Senate Cé)mmerce Committee
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(2) At the expiration of each administrative law judge’s term of office, the director shall
receive applications for the administrative law judge position.

(3) The director shall determine if an applicant meets the qualifications for
administrative law judge described in subsection (b). Qualified applicants for the
administrative law judge position shall be submitted by the director to the workers compensation
board nominating committee established according to K.S.A. 44-555¢ and amendments thereto.

(4) The workers compensation board nominating committee shall consider all applicants
Jor the administrative law judge position submitted by the director, and nominate a person
qualified for the administrative law judge position. The workers compensation board
nominating committee shall be required to reach unanimous agreement on any nomination for
administrative law judge.

(5) With respect to each person nominated, the director either shall accept the person
nominated by the nominating committee for the administrative law judge position for which the
nomination was made, or shall reject the nomination and request that the nominating committee
nominate another person for that position. -

(6) Upon receipt of any such request for the nomination of another person, the
nominating committee shall nominate another person for that position in the same manner.

(7) Following the completion of a term of office, administrative law judges who wish to
be considered for reappointment to the position of administrative law judge shall be deemed to
have met the qualification requirements for appointment to the administrative law judge position
and shall be considered for reappointment by the workers compensation board nominating
committee.

, Senate Commerce Committee
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Legislative Testimony
Bill: SB 259
Date: February 17, 2005

Testimony before the Kansas Senate Committee on Commerce
By: Terry Leatherman, Vice President of Public Affairs

Madam Chairperson and members of the Committee:

5"7:_;"": |KAHSAS My name is Terry Leatherman. | am the Vice President of Public Affairs for the

CIATIDE Kansas Chamber of Commerce and Industry. Thank you for the opportunity to
The Force for Business explain the reasons behind our general support for the change proposed in SB 259.
First and foremost, the Kansas Chamber applauds the motive behind the legislation

sama el b, to improve the professionalism of the state’s workers compensation legal structure.

Topeka, KS 66612-1671 - i
e Specifically, please consider these comments on elements of SB 259.
785-357-6321

Fax: 785-357-4732
e The Kansas Chamber concedes there is a relationship between the quality of

E-mail:infoBkansaschamber.or

i ke o g work one might expect and the rate of pay associated with that position. The
significant pay raise proposed in SB 259 will hopefully lead to a talented pool
of lawyers seeking and hoping to retain Administrative Law Judge positions.

e SB 259 embraces the current nomination/selection process utilized for the
Kansas Workers Compensation Appeals Board. This process is structured to
take bring diverse parties, the Kansas Chamber and the Kansas AFL-CIO,
together to recommend jointly. Hopefully, it produces ALJ’s that would be fair
to both.

e SB 259 proposes Administrative Law Judges serve terms in office, rather than
civil service employment. We feel this brings greater accountability to the
judges. Further, we appreciate the page 4 provision in hopes it permits the
Division of Workers Compensation to retain authority for an appropriate
employer-employee relationship.

The Kansas Chamber has not aggressively advocated for ALJ pay raises. There are
several reasons why. Senate j)ommerce Committee
-4 =35
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e First and foremost, when Kansas Chamber members tell us their workers
compensation concerns, they talk about the need for clarifying preexisting
condition law or the challenge they face with the state’s work disability
definition, not the amount of money paid to ALJ’s.

e |t is important to note the pay increase in this bill require additional dollars.
Kansas employers will solely pay for the higher salaries in SB 259 through the
assessment paid annually to the Kansas Division of Workers Compensation.

e Finally, when we look at the system’s Iegal%tructurethe Kansas Chamber is
principally interested in how we can reduce the amount of Iitigationﬁr We look
forward to legislation that will reduce the need for ALJ’s rather than raising

their pay.

The Kansas Chamber supports injecting greater accountability into the ALJ system,
and would welcome additional measures be developed. Because this bill moves
towards greater involvement of interested parties and accountability for judges, the
Kansas Chamber is pleased to support SB 259. Thank you for the opportunity to

comment on this legislation and | would be happy to answer any questions.

Senate Commerce Committee
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The Kansas Chamber, with headquarters in Topeka, is the statewide business advocacy group moving Kansas towards
becoming the best state in America to do business. The Kansas Chamber and its affiliate organization, The Kansas
Chamber Federation, have more than 10,000 member businesses, including local and regional chambers of commerce
and trade organizations. The Chamber represents small, medium and large employers all across Kansas.
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Testimony on SB 259
before the
Senate Committee on Commerce

by

Bill Curtis, Associate Executive Director
Kansas Association of School Boards

February 17, 2005

Madam Chair, members of the committee, thank you for the opportunity to appear today
and testify on SB 259. My name is Bill Curtis and among my duties at the Kansas Association
of School Boards is serving as the administrator of the workers compensation pool that was
formed by the association in 1987. The pool currently has 183 members with approximately
43,000 covered employees, a payroll of just over $1 billion and an annual premium of about $9.7
million. We appear as a proponent of the bill as we are certainly in favor of a measure which we
believe will improve the quality of the judges that adjudicate the workers compensation system
in Kansas. I might add that the association had a similar experience several years ago with
hearing officers for due process hearings for teachers. Until the pay was raised for these officers,

the available list and quality was found wanting. The system worked much better in our opinion,
once the rate of pay was raised.

However, we do raise an objection to the methods of selection and retention of the
administrative law judges as proposed in SB 259. It seems most inappropriate to us that we
would once again return to a system of using the AFL-CIO and Chamber of Commerce to select
so important a cog in the process. Remember, these are the same participants that have brought a
stalemate to the process of suggesting solutions to legislative problems within the workers
compensation system.

I apologize for not having more specific details for an alternative solution to selecting and
retaining administrative law judges for workers compensation. However, permit me to suggest
that if we are tying pay to district court judges, then perhaps we could also tie selection to the
district court judge selection process. Enclosed are the statutes pertaining to the selection of
district court judges. They are included not as a definite proposal, but as an example. There will
undoubtedly need to be some adjustments to fit the workers compensation system, but I would
think that the selection of ALJs by their peers would instill a bit more confidence than a process
that limits participation to only two people. Thank you for allowing the Kansas Association of
School Boards the time to express its views on this subject. Senate Commerce Committee
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Kansas Legislature

Home > Statutes > Statute

Previous Ne:

20-2903

Chapter 20.--COURTS
Article 29.--NONPARTISAN SELECTIONOF JUDGES OF THE DISTRICT COURT

20-2903. District judicial nominating commission; establishment; composition;
chairperson, appointment, duties; purpose of commission. (a) There is hereby
established in each judicial district a district judicial nominating commission, which shall
consist of an equal number of lawyers and non-lawyers. The lawyer members of each
nominating commission shall be elected as provided in K.S.A. 20-2904, and the non-
lawyer members shall be appointed as provided in K.S.A. 20-2905. The chairperson of the
commission shall be a justice of the supreme court or a district judge who is not a judge in
such judicial district, to be appointed by and serve at the pleasure of the chief justice of the
supreme court. It shall be the duty of the chairperson to preside at all meetings of the
commission, but he or she shall not be entitled to vote.

(b) The purpose of the district judicial nominating commission shall be to nominate
persons for appointment to the office of judge of the district court in a judicial district. Any
person so nominated shall have the qualifications prescribed by law for such office, and
shall be a person of recognized integrity, character, ability, experience and judicial
temperament, to the end that persons serving as judges of the district court will be the best
qualified therefor.

History: L. 1974, ch. 137, § 3; L. 1976, ch. 145, § 97; Jan. 10, 1977.

Senate Comm_erce Committee
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Kansas Legislature

Home > Statutes > Statute

Previous Ne;

20-2905

Chapter 20.--COURTS

Article 29.--NONPARTISAN SELECTIONOF JUDGES OF THE DISTRICT COURT

20-2905. Same; nonlawyer members; numbers; qualifications; appointments;
certification. (a) The appointments of nonlawyer members of a district judicial nominating
commission shall be made as follows:

(1) In ajudicial district consisting of a single county, each member of the board of
county commissioners of such county shall appoint one nonlawyer to serve as a member
of the nominating commission.

(2) In ajudicial district consisting of two counties, the board of county commissioners
of each such county shall appoint two nonlawyers to serve as members of the nominating
commission.

(3) In a judicial district consisting of three or more counties, the board of county
commissioners of each such county shall appoint one nonlawyer to serve as a member of
the nominating commission.

Each nonlawyer member of the nominating commission shall be a qualified elector of
the county from which such member is appointed.

(b) All appointments of nonlawyers to serve as members of the first district judicial
nominating commission of a judicial district shall be made and certified to the clerk of the
supreme court on or before February 15 of the year following the general election at which
the nonpartisan selection of judges of the district court is approved. Thereatter, all
appointments of nonlawyers to serve for full terms on the commission shall be made and
certified to the clerk of the supreme court on or before February 15 of the year in which
such terms of office commence.

History: L. 1974, ch. 137, § 5; L. 1976, ch. 145, § 99; L. 2003, ch. 99, § 12; July 1.

4-25
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Testimony
Before the Senate Commerce Committee
On Senate Bill 259
By Larry Magill
Kansas Association of Insurance Agents
February 17, 2005

Thank you madam Co-Chairwoman, mister Co-Chairman and members of the
Committee for the opportunity to appear today in support of Senate Bill 259 which
changes the way workers compensation administrative law judges (ALJ’s) are
appointed, the way they are reviewed and compensated. My name is Larry Magill and
I'm representing the Kansas Association of Insurance Agents. We have approximately
950 member agencies and branches throughout the state and our members write
approximately 70% of the commercial insurance in Kansas including workers
compensation. Our members are free to represent many different insurance
companies.

One area of the workers compensation act that we did not try to reform in 1993 was the
process for selecting and reviewing administrative law judges. Not because there
weren’t concerns expressed by management and members of the insurance industry
that the judges tended to always side with the injured workers, but because no one
could come up with a better system to replace the current one. Under the present
arrangement, ALJ's are in the classified service.

Everyone had agreed in the past that it made no sense to replace the current process
with one that had the ALJ's serving at the pleasure of the Governor for fear that
decisions would swing like a pendulum with every changing of the guard in the
Governor's office. However, in 1993's reforms, the legislature created an Appeals
Panel composed of judges nominated by labor and business. Each nominee has to be
approved by both sides, guaranteeing in theory, that they will be impartial. And the
Appeals Judges serve a term of four years and then must be re-nominated. That gives
both sides an opportunity to evaluate performance and weigh the known, the
incumbent, against the unknown, any possible successor. The Appeals Panel judges
are compensated the same as District Court judges.

Now, eleven years later, we have an opportunity to step back and see how the Appeals
Panel system of selecting judges is working. And from what | can tell, it appears to be

working quite well.

For the last two years, the ALJ’s appealed to the Workers Compensation Council to
recommend a substantial raise in pay. Currently they are making approximately
$56,000 and the proposal was to raise that to approximately $80,000 or 80% of a
District Court judge’s pay. It has been pointed out that a student just out of law school
who graduated near the top of the class could expect to start at close to that figure. Yet
our ALJ’s have years of legal experience and usually years of experience as

Administrative Law Judges.

Senate Commerce Committee
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The ALJs’ salaries are paid with an assessment on business through their workers
compensation claims expense. It is part of the budget of the Division of Workers
Compensation, which is funded by an assessment on all paid workers compensation
claims each year. That assessment is currently about 2%. In essence, it would be
business that would be footing the bill for a salary increase for ALJ’s of approximately
43%. That is substantial by any measure.

But for that kind of increase, there must be greater accountability and an option to
review performance and not reappoint those that are not balanced in their approach to
the system. That seems to be a fair bargain.

Last year we proposed something similar to this to the House Commerce & Labor
Committee.

The Workers Compensation system must be viewed as fair to all the parties. Any
attempt to tilt the scales one way or the other is not likely to succeed. We think this is a
way to bring balance and accountability to the ALJ process and attract highly talented
people in the bargain. We urge the committee to take this opportunity to improve a
critical aspect of the workers compensation system.

ittee
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Testimony to the Senate Committee on Commerce
Regarding Senate Bill 259
February 17, 2005

Presented by Jack Rickerson
Director, Division of Personnel Services
Department of Administration

Good morning. The Department of Administration wishes to advise the
Committee on a couple of points associated with Senate Bill 259.

First, the proposed action should not be taken based on a need to recruit and retain
qualified Workers Compensation Administrative Law Judges. We believe the current
salary level for Workers Compensation ALJ’s to be competitive and fair, and that the
state can recruit and retain with that salary level. We also believe that an increase in
salary for Workers Compensation ALJ’s could be problematic because employees in
other attorney job classes could make a credible argument for a similar adjustment due to
comparable work. Finally, we believe the state has more pressing needs in the area of
salary upgrades and that the limited resources we have should be spent elsewhere.

Second, we recommend that if the Legislature does decide to proceed with this
adjustment, that there be a provision that safeguards the status of current employees. The
1989 Darling v. Kansas Water Office case identified an employee’s classified status as a
property right. We have concerns that moving these employees to the unclassified
service would violate the holding of that case.

Thank you for this opportunity.

Senate Commerce Committee
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DEPARTMENT OF LABOR KATHLEEN SEBELIUS, Governor

Jim Garner, Secretary

Testimony submitted to the
Senate Commerce Committee
Concerning S.B. 259
Secretary Jim Garner, Kansas Department of Labor
17 February 2005

Chairpersons Brownlee and Jordan and Members of the Committee:

[ submit these comments today on SB 259 at the request of Chairperson Brownlee. SB
259 would set specific employment standards for Workers Compensation Administrative
Law Judges, increase the annual salary of these positions to 80 percent of the annual
salary of state district court judges and change the method in which these positions are
filled to be similar to the process currently used to select Workers Compensation Board
of Appeals judges.

[ will be the first to acknowledge that the State of Kansas is getting some very good talent
at bargain prices. The legal talent reflected in our ALJs is overall of a high standard.
And yes, we are able to get this talent at salaries much less than these individuals could
receive in the private sector. However, this is true of many public servants in state
government. There are many people working in state government who earn less in salary
than they could in the private sector. Specifically, I must note that Unemployment
Insurance Appeals hearing officers are paid at two pay grades lower than the Workers
Compensation ALJs. If we are to look at salaries for one of these groups of attorneys, we
ought to look at salaries for the other groups as well.

However, over the last several months the Governor's office has worked with
representatives of employee organizations to develop recommendations on recruiting and
retaining quality state employees. The emphasis has been on determining adequate salary
adjustments for hard-to-fill positions and groups of employees with high turnover rates.
Currently, the turnover rate in the ALJ classification is not nearly as drastic as some other
classifications, such as the nearly 60 percent turnover rate for developmental disability
direct care workers. While I obviously believe Workers Comp Administrative Law
Judges play a significant and important role in state government, I anticipate that if there
is any adjustment in pay this year, it would be for other important classifications that
have the highest turnover rates. I support the Governor’s worthy efforts to first focus on
service delivery positions we cannot, but must, fill.

Senate Commerce (ggmmittee
Vi —(7)
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The Division of Personnel Services within the Department of Administration recently
compiled a study of turnover rates by job classifications in state public service. I have
attached portions of this report for your information. The report shows that for the fiscal
years 1999-2003 the turnover rate to ALJs was zero. For this same period, the turnover
rate for Health Care Assistants was 69%. For fiscal year 2004, the report shows that we
had a turnover of one ALJ (8.7% of the 12 individuals in this classification). For the
same period, the turnover rate for Mental Health Aide Trainees was 50.63% and for
Developmental Disability Technical Trainee, 58.18%.

Senate Bill 259 also changes the way vacancies in Workers Compensation
Administrative Law Judge positions are filled. Currently, in the event of a vacancy these
classified positions are filled in accordance with Department of Administration personnel
civil service regulations. Under SB 259, a nominating committee composed of two
members, selected by the Kansas AFL-CIO and the Kansas Chamber of Commerce and
Industry, shall submit a nomination by unanimous consent to the Secretary of Labor. The
Secretary shall accept the nomination or reject it and ask the committee to nominate
another person for the position.

This provision is identical to the current method in which vacancies on the Workers
Compensation Board of Appeals are filled. I would leave it to the wisdom of the
committee to determine whether to adopt this method for filling these particular
positions.

In conclusion, I would love to come before you and strongly support the case for
increased salaries for Workers Compensation ALJs and many other professionals in state
service. However, the fact remains that there are other critical job classifications in state
service with extremely high turnover rates that demand immediate attention. The
administration is committed to addressing these classifications this year in order to
prevent further negative impact to public services.

Thank you for the opportunity to share these thoughts regarding Senate Bill 259.

Senate Commerce Committee
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External Statewide Tunfaov 2r by Job Class

FY 1999 -
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i Statew or Rate i - 0%
14266A1  |[Accountant | 132 7% 3% T% 7% 6“,{:.
4000A1 _ |Accountant 1l 131 . 6% 15% 12% 4% % |
4001A1  |Accountant Il . ‘ 91.5 10% 3% 3% 7% _ 5%
4002A1  |[Accountant IV ; 69 2% 2% 2%, 1% 6%
4003A1  |Accountant V . 10 0% - 0% 0% 13% 0%
4004A1  |Accaunling Specialisl 211.5 7% _15% 9% 10% 7%
4005F1  |Active Treatment Program Dir 2 0% 0% 0% 0% 0%
8370F1  |Activity Specialist | 47.5 20% 2% 19% 8% 13%
8371F1_ [Aclivity Specialist Il . 11 7% 0% 23% 0% 9%
18292F1 | Activity Therapist [ ~32.5 3% 9% 6% 12% |. 6%
8293F1  |Activity Therapist II ’ 115 0% 0% 7% T% . . 9%
7234F1 | Activity Therapy Technician 23 12% 12% 22% 32% 22% -
1071K2 "|Administrative Assistant ‘ 12455 : 0% 0% 0% ' 16% 17% "
400603 [Administrative Law Judge | e o N R (e 0% 0% 0 M [ O S — /“f?
4268K1_ |Administrative Officer 134 7 7% 7% 10% 8% 5% o
1073K2 _|Administrative Specialist : 1287 0% - 0% 0% 9% - 8%
7260A4 _|Adult Training Center Manager - > by = 0% | 0% 0% | 0% - 0%
7117F2 |Adv Regsird Nurse Praclitioner - : 1.5 0% 0% 0% 0% 0%
18372A2 [Advertising Coordinator 0.5 0% 0% C 0% 0% 0%
8294C3 |Agricullural Assistant : 15.5 - 35% 10% | 100% 31% 45%
8205C3  |Agricullural Inspector | 32 19% 29% ~12% 16% 13%
18206C3 _ |Agricullural Inspector 11 ' 34 8% 10% 3% 9% 6%
8207C3 |Agricultural Inspector 1+ | 16 6% 6% 0% 0% 0%
B343C3 | Agricultural Technician - ‘ 20.5 " 5% 14% 0%’ 20% 20%
4008D2 _|Alcohol/drug Abuse Prog Cons ‘ 2 40% 0% 25% 0% 0%
8212F3 | Animal Facility Inspector 35 0% 0% 0% 18% 57%
8295F3  |Animal Science Technician | 375 8% 10% 17% 10% 21%
8286F3 |Anirnal Science Technjcian || 255 4% 4% - 17% 4%. 4%
14295P2  |Applications Prog/An | Trainee : 0 20% 0% 0% 0% 0%
11708P2 [Applications Prog/Analyst | 13.5 0% 0% 12% 0% 22%
11710P2 | Applications Prog/Analyst Il 60 18% 13% 15% 7% 3% |
11711P2 _ |Applications Prog/Analyst 1] . 144 1% 6% 4% 7% 1%
1712P2_ |Applications Prog/Analyst IV ‘ ' 75 7% 6% 4% 4% 5%
1701P2 |Applications Programmer | , B 0% 0% 0% 0% 0%
11702P2  |Applications Programmer |I . . 35 0% 0% 0% 55% 0%
Division [§BZEAnaldrshizalagist ‘ 6 25% | 0% 0% | 0% | 0%
ARP; FY99-03

ns and Retirements for Classified, Regular employees by Job Class. Al Job Classes are included.Job Class Titles and Employee Counts are as of Juiy
2003 (End FY 03) ' ' ' 1 of 22

Attachment 7” /])

Senate C



"Division

SHARP; o
‘ms and Retirements for Classified, Regular employees by Job Class. All

External S.tatewide'Turhover by Job Class

FY 1999 - 2003

[8361E2 _[Graphic Designer || 13.5 7% 17% 8% | 0%, 0%
8013E2 |Graphic Designer Senior 20- 0% 0% 0% 1% 5%
8361E2 | Graphic Designer Specialist 13.6 0% 0% 0% 7% 22%
3264M1_|Grounds Maintenance Super | 8.5 21% 7% 7%. . 10% 0%
3265M1 _ |Grounds Maintenance Super || 14 0% - 14% 24% 0% 0%
1B333F1 _ [Health Care Assistant 119.5 40% 28% 34% 85% 69%
8302F1 . |Health Care Technician | 1 0% 0% 0% - 67% 100%
8308F1 [Health Care Technician |l 2 0% 0% 0% 0% 0%
 [B231A3  [Health Fagility Surveyor | 66.5 13% - 29% 12% - 22% 24% -
B203A3 [Health Facility Surveyor Ii 135  26% 18% 27% 0% - 15% |
8204A3  |Heallh Facility Surveyor Il 8 13% - | - 0% 13% 0% 0%
13082N3 _|Highway Maintenance Supervisor 146 4% 5% 6% 4% 5%
|4296L1  |Highway Palrol 2nd Lieutenant 30.5 4% 18% 6% 7% . 3%
18123L1  |Highway Patrol Captain ' 7.5 20% 15% - 0% 14% 13% |
1015L1__|Highway Patrol Captain 11 0% 0% - 0% 0% . 0%
812201 [Highway Patrol Lieutenant 3 14%' 14% 0% - 0% 0% .
1014L1  |Highway Patrol Lieutenant 32,5 0% 0% 0% 0% 0%,
1|8124L1  |Highway Patrol Major 2 0% 25% 25% - 0% . 0%
101601 Highway Patrol Major . 2 0% 0% 0% 0% 0%
1200L1_ |Highway Palrol Master Trooper - B1.5 9% 12% 5% 6% 7%
8121L1 _|Highway Patrol Sergeant 195 20% 7% 5% 7% 5%
1101211 |Highway Patrol Trooper 78.5 ' 0% 0% 0% 0% 3%
1023L1 _ [Highway Palrol Trooper | 73.5 27% 15% 3% 1% 1%
1024L1__|Highway Palrol Trooper II 20,5 4% 4% 4% 0% - 7%
101111 |Highway Patiol Trooper Trainee 135 - 0% 0% 0% 0% 7%
4259E1  |Historian 0 200% 0% 0% 0% 0%
4075E1 _ |Historic Preservation Spec I 3 0% 0% 29% 0% 0%
4077E1_|Historic Site Curator | 75 13% 1% 0% 0% 13%.
4078E1__ |Historic Site Curator |1 22 0% . 40% - 80% 0% 40%
4079E1  |Historic' Sites Adminislralor o . 0% 0% 0% 0% 0%
1882C1  |HIth Or Environ Planning Cons 75 17% . 0% 0% 27% 53%
1884C1  |Hith Or Environ Prog Analyst 24.5 9% 7% 1% 4% 16%
4080A6  |Human Resgurce Prof | 33.5 12% 12% 3% 14% 12%
4082A6 |Human Resource Prof | 62.5 14% 11% 12% 5% 14%
11408346 |Human Resource Prof 11| 45 3% 3% 9% 7% 2%
W84 A8 L Hieman. Resource Prof IV 9 0% 0% 0% 13% 11%
FY99-03

/3 (End FY 03)

Job Classes are included.Job Class Tilles and Emplayee Counls are as of July
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Turnover By Job Code

- FY 2004
i
4265A1  |Actountant | ; | 132 .4 1 .0 7 . |12 | 151 1415 | 8.48%
4000A1  '|Accountant !l - ' 131 1 0 1 4 B 121 | 126 | 4.76%
4001A1  |Accountantlll | 88 6 0 1 4 11 89 | 88.5 | 12.43%
4002A1 - |Accountant IV | | 69 2 0 0 1 '3 | 67 | 68 | 4.41%
4003A1  |Accountant V e 11 1 0 0 2 3 11 11 | 27.27%
4004A1 Accounting Specialist 218 0 3 0 11 14. | 204 211 B8.64%
4005F1 " |Active Treatment Program Dir - 2, .0 0 0 0 0 |l.0| 1 0.00% .
8370F1  |Activity Specialist | 46 0 1 0 0 . 1.1 49 | 475 | 2.11%
8371F1  |Activity Specialist || ‘ 10 0 0 "0 0 0 11 105 | 0.00%

- |18292F1  |Activity Therapist| .~~~ - 33 0 0 0 % 3 38 | 356.| B.45%
B8293F1  |Activily Therapist II = |10 0 0 0 0 0 [ 13| 115 | 0.00%
7234F1 - |Activity Therapy Technician 20 0 0 0 o0 3 26 {023 | 13.04%
1071K2  |Administralive Assistant 1179 30 15 3 110 158 | 1151 | 1165 | 13.56% |
4006D3 _|Administralive Law Judge o] A = 0 0 (S e e s e oK
4268K1 _ |Administrative Officer - . | 139 3 0 0 4 6 146 | 1425 4.21% |
1073K2 . |Administrative Specialist 1277 24 5 1 66 96 | 1276 | 1276.5| 7.52% |
A7117F2 T Ady Regstrd Nurse Praclitioner 3 0 0 0 0 0 3 3 0.00%
8372A2  |Advertising Coordinator : 1 0 0 0 0 0o | 1 | 1 0.00%
8294C3  |Agricultural Assistant |14 0 3 0- 5 8 17 [ 155 | 5161% | °
8205C3  |Agricullural Inspector | _ 32 1 1 0 5 7 | 30 [ 31 22.58%
B8206C3 Agricultural Inspector |1 34 1 0 0 0 1 34 34 2.94%
B207C3  |Agricultural Inspector 1lI 16 1 0 1 0 2 15 155 | 12.90%

_18343C3 Agricultural Technician ‘ 19 .1 0 0 0 1 15 17 . 5.88%
1400802 Alcohol/drug Abuse Prog Cons 2 -0 0 0 0 - .0 0 i 000% |
8212F3  |Animal Fagility Inspector - | 3 0 0 0 0 0 4 3.5 0.00%
8295F3 Animal Science Technician | 36 0 0 1 3 4 39 37.5 10.67%
8296F3  |Animal Science Technician I | 26 1 0 0 1 -2 23 | 245 | B8.16%
1709P2  |Applications Prog/Analyst | ' 12 a 0 0 0 0 9 10.5 0.00%
17102 Applications Prog/Analyst || - | 59 -0 0 1 ] 5 59 59 8.47%
1711P2 _ |Applications Prog/Analyst (I 147 1 0 0 9 10 | 147 | 147 | 6.80%
1712P2 Applications Prog/Analyst [V 75 2 0 "0 3 g 76 75.5 6.62%
1701P2  |Applicalions Programmer | - B 0 0 0 0 0 5 b4 0.00%

Division of Personnel Services
SHARP; 10/21/2004
rnover FY 2004 ;
+urnover by Job Code_sorted (2) FY 2004, JC only - alpha; KYS , o - . 10f19
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o
Turnover By Job Code E
FY 2004 g
Q"
autralivolints 89
4521R2 . |Custodial Supervisor 85 6 1 0 4. 11 85 85 12.94% - o]
4522R2  |Cusiodial Supervisor Sr 36 0 0 0 - 1 [ 37 36.5 | 2.74%- E-1
4519R2 _ |Custodial Worker 195 6 4 2 27 39 | 156 | 1755 | 22.22% gq
1203R1  |Dairy Foods Assistant 2 0 0 -0 0 0 2 2 0.00% O
4240P2  |Dala Center Manager 3 1 0 -0 -0 {1 2 25 | 40.00% %
1757P2  |Data Control Supervisor 1 0 0 0 0 0 1 . 0.00% c
1764P2  |Data Conltrol Technician I] 3 0 0 0 0. 0 3 3 0.00% o
1765P2 Data Control Technician Il 10 0 0 0 0 0 9 9.5 0.00%
1768P2  |Data Proc Oper Mgr |W/o S 5 - X 0 0 0 0 0 1 1 0.00% |
1769P2  |Data Proc Oper Mgr [LW/S S K 0 0 0 0 0 1 1 0.00%
1773P2  |Database Programmer/Analyst | 1 0 0 0 - 0. 0 1 1 0.00%
1774P2  |Database Programmet/Analyst Il 3 0 0 0 0 . 0 3 3 0.00%
1777P2 - |Database Programmer/Analystil] 6 0 - 0 0 0 - 0 8 i 0.00%
8303F1 - |Dental Assistant 2 0 0 0 0 0 2 2 0.00%
:[2028F2  |Developmental Disblty Unit Dir - 4 0 0 0 o 0 4 -4 0.00%
'[7016F2 _ |Developmentl Disability Tech | 392 1 11. 1 36 49 | 302 | 392 | 12.50%
7022F2  |Developmntl Disability Tech Il 74 0 0 0 . 4 4 77 | 755 | 5.30%
7017F2  |Developmntl Disblty Specialist 18 0 0 0 0 0 17 | 17.5-] 0.00% L
7015F1  |Develpmnltl Disblty Tech Traine 28 0 9 0 7 gl 27.5 | 58.18%wg> % :
'|8304R1_ |Dieletic Technician - 1 0 0 0 0 0 0 0.5 0.00%
B8305R1 _ |Dietilian | ‘ 6 0 0 0 2 2 6 6 33.33%
8306R1°  |Dietitian || 10 0 0 0 1 i 11 105 | 9.52%
8307R1  |Dietitian Il . 2 0 0 0 0 0 3 25 0.00%
|2001E1_ [Director Of Reference Library 1 0 0 0 0 0 1 1| 0.00%
8144D2  |Disability Determin Prog Mgr 3 0 0 0 0 0 0 1.5 0.00% |
8140D2  |Disability Examiner | " 8 0 0 0 1 1 0 4 25.00%
8141D2  [Disability Examiner Il 38 1 0 0 2 3 0 19 15.79%
|814202 | Disability Examiner /1| 11 0 0 0 0 0 0 55 | 0.00%
18143D2 | Disability Examiner IV 1 a 0 0 "0 0 0 55 0.00%
8214A3  |Disease Intervention Spec 4 0 0 0 1 1 4 4 25.00%
-{1783P2  |Documentation Technical Writer 3 0 0 0 0 0 2 2.5 0.00%_-
B216K1  |Driver License Examiner 11 1 0 .0 i 4 7 g 44 _A44%
Division of Persannel Services /
SHARP; 10/21/2004
Jover FY 2004 /f @(f/(—‘/

~arnover by Job Code_sorted (2) FY'2004, JC only - alpha; KYS
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FY 2004

Turnover By Job Code

3057N3

Méchanlc

Division of Personnel Serviqes
i ELIERP: 10;’21«!?-_004
over FY 2004 ‘

rurnover by Job Code_sorted (2) FY 2004, JC only - alpha; KYS

, 24 0 0 0 4 23 | 235 | 17.02%
3058N3  [Mechanic Senior 10 0 0 0 1 8 9 11.11%
13056N3  [Mechanic's Helper 3 0 0 0 0 4 3.5 0.00% |
8191E2 Media Production Director 3 0 0 D 1 3 3 33.33%
8192E2  [Media Production Technician 11 0 0 ) 3 10 10.56 | 28.57%
1207K1 Medical Record Administrator 5 Q- 0 0 0 0 2.5 0.00%
1204K1  |Medical Record Supervisor 1 0 0 0 - 0: 9 1,5 0.00%
1206K1 __ |Medical Record Technician 2 0 0 0 g 0 | 1 0.00% |
{7019F1 _ |Mental Health Aide 208 1 12 0 ~ 33 46 | 221 | 2145 | 21.45%
7018F1  |Mental Health Aide Trainee 44 0 2 0 18 20 35 | 395 | 5063% «
7024F2  [Mental Health Specialist 47 0 0 0 14 14 | 75 61 22.95% |
8355C3_ |Melrologist 1 0 0 0 0 0 1 1. | 0.00% |
8173C3 _ |Microbiolagist| | 4 0 0 0 0 O | 4. | 4 | 000% |
8174C3  [Microbiologist Il 22 0 0 0 3 3 21 21.5 | 13.95%
.|8175C3 _ |Microbiologist Il , 5 0 0 Q 1 1 6 5.5 18.18%
4238P2 . |Microcom Sys Supp Tech | 13 0 0 0 2 2 17 15 13.33%
1824P2  |Microcom Sys Supp Tech | 39 0 -0 0 0 0 41 40 0.00%
1823P2 _ |Microcom Sys Supp Tech Ilf 44 0 0 0 4 4 38 41 9.76%
1822P7  {Microcomputer Sys Support Mgr 3 g e 0 0 0 0 4 3.5 | 0.00%
1027L1  [Motor Carrier Inspection Sgt 9 1 -0 0 0 1 9 9 11.11%
766611 Motor Carrier Inspector | 9 0 0 0 1 1 7 8 12.50%
7667L1 Motor Carrier Inspector || 30 1 0 0 1 2 32 31 6.45%
812711 Motor Carrier Inspector || 29 0 0 0. 2 i 32 30.5 | 6.56%
4101E1 Museuim Assistanl 2 0 0 0 0 0 4 3 0.00%
4102E1 Museum Exhibits Director 2 0 0 -0 0 0 2 2 0.00%
14073E1 Museum Exhibits Technician 1 0 0 -0 0 0 2 145 0.00%
4103E1  [Museum Specialist 6 0 0 0 1 1 [ 6 6 16.67%
216611 Natural Resource Officer | 0 0 0 0 1 1 72 36 2.78%
2167L1  |Natural Resource Officer || 0 0 0 0 0 0 10 5 0.00% |
216811 Natural Resource Officer |l 0 0 0 0 0 0 11 5.5 0.00%
216911 |Natural Resource Officer IV 0 1 0 0 0 1 8 4 25.00%
1826P3 Networlk Control Supervisor 2 0 a 0 0 0 2 2 0.00% -
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