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MINUTES OF THE SENATE COMMERCE COMMITTEE

The meeting was called to order by Chairperson Karin Brownlee at 8:30 A.M. on February 21, 2005 in
Room 123-S of the Capitol.

All members were present except:
Jay Emler- excused

Committee staff present:
Susan Kannarr, Kansas Legislative Research Department
Kathie Sparks, Kansas Legislative Research Department
Helen Pedigo, Revisor of Statutes
Jackie Lunn, Committee Secretary

Conferees appearing before the committee:
Jim Edwards, Governmental Relations Specialist, Kansas Association of School Boards

Others attending:
See attached list.

Chairperson Brownlee opened the meeting by introducing Jim Edwards, Governmental Relations Specialist
for the Kansas Association of School Boards to give his testimony. Mr. Edwards stated the Kansas
Association of School Boards is in support of SB 107. Mr. Edwards and the Department of Labor came to
an agreement on SB 107. A balloon is attached to his written testimony. (Attachment 1)

Upon completion of Mr. Edwards’ testimony the Committee discussed what is happening now and the need
for SB 107. Mr. Edwards and Mr. Wayne Michael from the Department of Labor joined in the discussion
answering questions of the Committee regarding the balloon. Several questions were answered about part-
time work such as summer work by teachers and if they could apply for unemployment and if students who
work in the summer are eligible to claim for unemployment when summer is over. The answer was “no”.
This bill was written originally to apply to only rule 10 coaches. The way the law is written today is if they
are laid off from their real job they could apply for unemployment on both jobs. Since the Committee asked
the bill be amended to cover more than the rule 10 coaches, the bill was amended. There was also discussion
about striking paragraph b. Senator Brownlee asked why they were striking paragraph (B). Mr. Michael from
the Department of Labor stated paragraph (B) did not make sense and he couldn’t find anyone who knew why
it was in the bill.

Senator Schodorf moved to accept the amendment to the bill. Senator Kelly seconded. Motion carried.
Senator Schodorf moved to pass SB 107 out favorably as amended. Senator Kelly seconded. Motion carried.

Chairperson Brownlee announced that the other bills on the agenda for today were not ready to work. They
are still being worked on. There was some discussion on SB 233 and what brought this bill to the Committee.
Senator Barone stated possibly the reason they don’t have more signed up as agritourism operators is because
they have to be a licensed food service carrier. There was discussion with Matt Jordan from the Department
of Commerce. He stated the Department of Commerce, KDHE and Department of Ag have come together
and agreed upon a compromise that will be in committee tomorrow. There was also discussion on the
agritourism and liability insurance.

SB 173 was discussed and it may not be needed at this time since the two issues in Ft. Scott have be resolved.
Senator Barone asked the bill to be blessed to give the Committee time see where they stand with the dialog
with the Department of Transportation on the two issues in Ft. Scott.

Chairperson Brownlee introduce Helen Pedigo, Legislative Research. Ms. Pedigo distributed written copy
of HB 2464 which is related to SB 259. (Attachment 2) A second balloon was offered by Senator Brownlee
and Ms. Pedigo explained the balloon. (Attachment 3) Discussion continued on the SB 259.

Chairperson Brownlee turned the discussion to the new balloon for SB 33. (Attachment 4) There was
extensive discussion on the balloon and the Committee agreed the new balloon does not address all the
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CONTINUATION SHEET

MINUTES OF THE Senate Commerce Committee at 8:30 A.M. on February 21, 2005 in Room 123-S of
the Capitol.

concerns of the Committee. Chairperson Brownlee stated the general contractors have stated they are going
to be penalized with the passage of this bill. There are many good general contractors. But there are some
“bad actors” as general contractors who do not treat subcontractors appropriately in contract terms and that
is when it is appropriate to intervene and indicate certain contract provisions will not be allowed. The effort
is not to intervene with any contract which is already in force. The contractors who may feel penalized would
be those who need to make changes because of poor contract language now in use. The discussion continued
on SB 33. There was discussion on the problem with the subcontractors and general contractors being
regional. Chairperson Brownlee stated it was more than regional. Senator Jordan stated he needed more
information on the contracts. Senator Jordan also has concerns regarding the second balloon. Senator
Wysong also has concerns and is not comfortable with the balloon. He suggested just increase the percentage
penalty and stated that would encourage general contractors to pay sooner. The discussion continued with
the consensus being the balloon needs more work.

Chairperson Brownlee announced that tomorrow SB 33 would be on the agenda and also Kansas, Inc. would
like to come back tomorrow and testify. The Committee discussed SB 260. Senator Schodorf sated
sometimes it is harder to disband or abolish something, you keep trying to make it work and put money into
it and think it has potential but sometimes you have to just say it is time to stop. Senator Wysong feels it
should go to the Senate floor for discussion and let the whole body decide.

Meeting adjourned at 9:20 a.m. with the next meeting scheduled for tomorrow, Tuesday, February 22, 2005
at 8:00 a.m. in room 1238S.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 2
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Testimony on SB 107
before the
Senate Commerce Committee

by

Jim Edwards, Governmental Relations Specialist
Kansas Association of School Boards

February 18, 2005

Chairs Brownlee and Jordan and Members of the Committee:

Thank you for allowing me the opportunity to appear today to express KASB’s support for
SB 107, a measure which would prohibit charging an employer’s account unless an employee is found to
be eligible for benefits. Specifically, the employees we are talking about are classified as temporary
and/or part-time employees and would be best recognized as substitute teachers or Rule 10 coaches.

In some recent unemployment decisions from administrative law judges (ALJ), the ALJ’s have
separated the question of qualifications for benefits from the question of whether an employer’s account
should be charged. As a result, schools are being charged for unemployment benefits in these cases
unless an employee is fired for engaging in misconduct. Apparently, being ignored is the USD 500 v.
Womack decision which suggests the individual must qualify for benefits before an employer’s account
can be charged. It appears legislative clarification is necessary.

Thank you for the opportunity to offer our thoughts on this important measure and I would be
happy to answer questions.
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New: K.S.A. 44-710(c)(2)(A)(iii) Where base period wage credits
of a contributing employer or rated governmental employer represent
part-time employment, defined as less than 20 hours per week or less

than $2,500 in base period wages.

Delete K.S.A. 44-710(c)(2)(B)
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in accordance with subsections (c) and (e) ]

—1 classified
;or

(4) with regard to administrative law judges, upon decision of the workers compensation advisory

- council as provided in subsection (f)

ihi The director of workers compensation may appoint two assistand
directors of workers compensation and also may appoint/not to exceed
10 administrative law judges. Such assistant directors and administrative
law judges shall be in the r%:tﬁﬁht&&m f{rmﬁcj service. The assistant
divectors shall act for and exercise the powers of the director of workers
compensation to the extent authority to do so is delegated by the divector.
The assistant directors and administrative law judges shall be attorneys
admitted to practice law in the state of Kansas, and shall have such pow-
ers, cluties and functions as are assigned to them hy the director or are
preseribed by law. The assistant dnectou and administrative Law jridges
shall devote full time to the duties of their offices and shall not engage
in the private practice of law during their terms of affice.

ic)  Assistant directors and administrative law judges shall he selected
by the director of workers compensation, with the approval of the sec-
retary of lubor. Euch appointee shall he subject to either dismissal or
suspension of up te 3( days for any of the fullowing:

i1} Failure to conduct onesell in a muanner appropriate to the ap-

puintee’s prr;lr".s]olld] capacity;

i2)  failure to perform Llthl:'.': as reqjuired by the workers compensation
act; or

{3} any reason set out {or dismissal or suspension in the Kansus civil
service act or rules and regulations adopted pursuant thereto”™
—No appuintee shall be appointed, dismissed or suspended for political,

religionis or racial reasons or hy reasun of the appointee’s sex,

Sec. 3. K.S.A 2004 bupp[JALS‘il and§75-3708 are hereby repealed.

Sec. 4. This act shall take effect and be in force from and after its
suhlicatien in the statute hook,

(@

(e) (1) Applications for appointment as an administrative law judge under this section shall be
submitted to the director of workers compensation. The director shall determine if an applicant meets
the qualifications for appointment, including at least five years experience, one in the area of workers
compensation. Qualified applicants will be submitted by the director to the administrative law judge
nominating committee established under paragraph (e)(2) for consideration.

(2) There is hereby established the administrative law judge nominating committee which shall be
composed of two members appointed as follows: The Kansas AFL-CIO and the Kansas chamber of
commerce and industry shall each select one representative to serve on the administrative law judge
nominating committee and shall give written notice of the selection to the secretary who shall appoint
such representatives to the committee. In the event of a vacancy occurring for any reason on the
nominating committee, the respective member shall be replaced by the appointing organization with
written notice of the appointment to the secretary of labor within 30 days of such vacancy.

(3) Upon being notified of a vacant administrative law judge position, the nominating committee shall
consider all qualified applicants submitted by the director for the vacant position and nominate a
qualified person. The nominating committee shall be required to reach unanimous agreement on any
administrative law judge nomination. With respect to each person nominated, the director either shall
accept and appoint the person nominated by the nominating committee or shall reject the nomination
and request the nominating committee to nominate another person for the position. Upon receipt of
any such request for the nomination of another person, the nominating committee shall nominate
another person for the position in the same manner.

(fy (1) An administrative law judge appointed under this section shall be paid an annual salary equal
to 80% of the annual salary prescribed by law for a district court judge. The secretary of labor shall
establish standards for the work performance of administrative law judges. The workers
compensation advisory council shall conduct every four years a review of the work performance of
each administrative law judge appointed under this section. If the workers compensation advisory
council finds that the work performance of an administrative law judge meets the standards for
administrative law judges established by the secretary of labor, the workers compensation advisory
council by motion adopted by the affirmative vote in open meeting of three of the five voting
members who are appointed as representatives of employers and three of the five voting members
who are appointed as representatives of employees shall continue the administrative law judge in
employment as an administrative law judge. If the workers compensation advisory council does not
vote to continue an administrative law judge in employment as an administrative law judge, the
administrative law judge shall be dismissed from such position. A dismissal under this subsection
shall be final and shall not be subject to appeal under the Kansas civil service act.

(2) If a member of the workers compensation advisory council because of ethical considerations
requests to be replaced on the advisory council on a temporary basis for the consideration of the
work performance of an administrative law judge in employment as an administrative law judge, the
appointing authority for that person shall appoint a qualified person to serve as a member pro tem of
the council for purposes of participating in the review of the work performance of the administrative
law judge.
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Sec. . K.S.A. 2004 Supp. 44-596 is hereby
amended to read as follows: 44-596. {(a) There
is hereby established the workers compensation
advisory council. The advisory council shall
be composed of the director of workers
compensation, or the director's designee from
the division of workers compensation, a
representative of the insurance industry
appointed by the commissioner of insurance, and
10 members who shall be appecinted by the
secretary of labor in accordance with this
section. Five members of the advisory council
shall be broadly representative of employers
throughout Kansas that are under the workers
compensation act and shall be appointed as
follows: One member shall be appointed from a
list of nominees submitted to the secretary of
labor by the Kansas chamber of commerce and
industry and four members shall be appointed
from nominees submitted to the secretary of
labor by employers or other representatives of
employers or other employer organizations. Five
members of the advisory council shall be
broadly representative of employees throughout
Kansas that are under the workers compensation
act and shall be appointed as follows: One
member shall be appcinted from a list of
nominees submitted to the secretary of labor by
the Kansas A.F.L.-C.I.0. and four members shall
be appointed from nominees submitted to the
secretary of labor by employees or other
representatives of employees or cther employee
organizations. The representative of the
insurance industry shall be knowledgeable of
insurance underwriting practices. The director
of workers compensation and the representative
of the insurance industry shall be nonvoting
members of the advisory council.

(b) Each member of the advisory council
shall serve at the pleasure of the secretary of
labor. Any vacancy on the advisory council
shall be filled by nomination and appointment
in the same manner as the original appointment
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of the member creating the vacancy.

(c) The advisory council shall study the
workers compensation act, propcsed amendments
to the act and such other matters relating
thereto that may be recommended by the
secretary of labor or the director of workers
compensation and shall advise the secretary and
the director thereon. The advisory council
shall also review and report its
recommendations on any legislative bill
amending, supplementing or affecting the
workers compensation act or rules and
regulations adopted thereunder or affecting the
administration of such act or rules and
regulations, which is introduced in the
legislature and which is requested to be
reviewed and reported on to a standing
committee of either house of the legislature to
which the bill is currently referred, upon the
request of the chairperson of such committee.

(d) The advisory council shall organize
annually by electing a chairperson and a
vice-chairperson and shall meet upon the call
of the chairperson. All actions of the
advisory council adopting recommendations
regarding the workers compensation act or any
other matter referred to the advisory committee
under subsection (c) shall be by motion adopted
by the affirmative vote in open meeting ofjg

of the five voting members who are appointed as

ou_ﬂ

™~

- J three

representative of employers and Eougjéf the
five voting members who are appointed as
representative of employees. All cother actions
of the advisory council shall be by motion
adopted by the affirmative vote of at least six
voting members in open meeting.

(e) The advisory council, in accordance
with K.S.A., 74-4319, and amendments thereto,
may recess for a closed or executive meeting of
the members representing employers or of the
members representing emplovees, or of both such

e
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groups of members meeting separately, to
separately discuss the matters being studied by
the advisory council, except that no binding
action shall be taken during any such closed or
executive meeting.

(f) The members of the advisory council
shall serve without compensation, but, when
attending meetings of the advisory commission,
or subcommittee meetings thereof authorized by
the advisory commission, shall be paid
subsistence allowances, mileage and other
expenses as provided in K.S.A. 75-3223 and
amendments thereto.

(g) In addition to other matters for study
prescribed pursuant to this section, the
advisory council shall review the following:

(1) Competitive state workers compensation
funds, including small business competitive
funds;

(2) effectiveness and cost of safety
programs;

(3) safety-based insurance premium rate
discounts;

(4) fees for attorneys representing all
parties in workers compensaticn claims; and

(5) group-funded self-insurance pools for
small businesses.

Each of the studies prescribed by this
subsection shall be reviewed and reported to
the standing committees of the senate and house
of representatives having workers compensation
subject matter jurisdictioquexeep%—%h&tAL :
study of competitive state wor ompensation
funds shall be compl Aand reported to the
legislati ordinating council not later than

ceGCgmmittee
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SENATE BILL No. 33
By Committee on Commerce SENAT
-3 PROPOS

9 AN ACT concerning private construction contracts, enacting the Kansas Feb
10 faimess in private construction contrect act.
1
12 fe it enacted by the Legislature of the State of Kansas |_7
(] Section . (a) Section | through 8, and amendmenls therclo, shall
14 be known and may be cited as the Kansas faimess in private construction
15 contract act
16 (b) The rights and duties prescribed by this act shall not be waivable
17 or varied under the terms of a contract. The terms of any contract waiving
8 the rights and duties prescribed by this act shall be unenforceable.
19 Sec. 2. As used in this act:
20 fa}—Bank'meens-an instHution the depasis of which are insured by
21 the HH i bt ; ;
22 in the stete ol Kansas, [(a)
21 td) TConstruction”” means furnishing Tabor, equipment, material or
24 supplies used or consumed for the design, construction, alterstion, renovation,
25 repair or maintenance of a building, structure, highway, road,
26 bridge, water line, sewer line, oil line, gas line, sppurtenance or other
27 improvement to real property, including any moving, demolition or
28 excavation. (b)
29 te) "Contract” means a contract or agreemen! made and entered into —
0 by an owner, contractor or subconlractor concemning construction.
3 (4} "Conlracfor ~ means a pcrson performing consfruclion and having (c)
32 a contract with an owner of the real property or with 8 trustee, agent or L
11 spouse of an owner. —
34 (e} "Uwner " mecans a person who holds an ownership inferest in real (d)
15 property. L
36 tH "Person’ means an individual, corporation, estate, trust, partnership, | —
17 limited liability company, association, joint venture or any other legal (e)
18 entity. L
19 ¢g) 'Retainage’’ means moncy camed by a contractor or subcontractor I —
40 but withheld to ensure proper performance by the contractor or )
41 subcontractor. L
42 ) " Subconiracior ” means any person performing consiruction covered
43 by a contract between an owner and & contractor but not having a (®)
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contract with the owner.

Sec. 3. (n)‘All contracts for private construction shall provide that
payment of amounts due a contractor from an owmer, except retainage,
shall he made within 30 days after tho owner receives a timely, properly

completed. undisputed request ment
th; 1T the owner falls to pay a contmctor within 30 days following

receipt of a timely, properly completed, undisputed request for payment,
the owner shall pay interest to the contractor beginning on the thirty-first
day alter receipt of the request for payment, computed at 1.5% of (he
undisputed amount per month or fraction of a month until the payment

i.!inade.

ment or in good faith disputes a request for payment, the T shall
notify the contractar within five days of receipt of t properly com-
pleted or disputed request for payment. No ent shall become due
on such a request untll such request is rly completed or the dispute
is resolved. If the owner fails y the contractor within the five-day
peried of any Imprope pietion or dispute, the request for payment
shall be consid proper and the owner shall make payment therean

in acco e with subsection (a). Any undisputcd portion of any request
. ] dth-subssstion fal

LS
C_.L.,'l\ Wik Dot (tapth. kac-o nas s ineludi
ey s ) T

ment of retainage, to the contractar, the ve notice of the
date and amount o any subcontractor that makes a writ-
ttothe cumar for such notice

(e) A contractor shall pay its subcontractors any amounts due within
five days of recelpt of payment, including payment of retainage, from the
owner, if the subcontractor has provided a timely, properly completed,
undisputed request for payment ta the contractor.

() If the contractor fails to pay a subcontractor within the ﬁvc-dly
periad, the contractor shall pay interest to the subcontractor beginning
on the sixth day after receipt of payment by the contractor, computed at
1.5% of the undisputed amount per month or fraction of a month until

awe payment is made.

e ftd . : ! Laicii
BT TRt T e e T T ipTopeTiy e, TTpreten-Trerest

payment or in good falth disputes a request for payment { ubcon-
tractor, the contractor shall notify the subcont in five days of
receipt of the improperly completed or ed request for payment.
No payment shall become due ch a request until such request is
properly completed or Gpute is resolved. If the contractor falls to
notify the sul Ctor within the five-day period of any impraper com-
pletio ispute, the request for payment shall be considered proper
R "

hail 1

b i I
R PR TITE T e TC O T ACCOTaRITCT WitirSote

All persons who enter into a contract for
private construction work after the effective
date of this act, shall make all scheduled
payments pursuant to th terms of the contract,

(b) The following contract provisions shall be
void and unenforceable in Kansas:

(1) Conditional payment;

(2) waiver of damage for delay;

(3) waiver of right to future litigation;

(4) waiver of right to file mechanics liens;
(5) condition precedent to payment;

(6) waiver of right to subrogation;

(7) liability for delays not under the control
of the subcontractor; and

(8) cancellation of pay by date,

(<)
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Hernter
() The provisions of subsections (e{%ﬂ[—}&nd (glshall apply to all
payments from subcontractors to their sulbcontractors

fainnge than the
clor, or the contractor from the subcon-

An owner, contractor or subcontractor may
withhold no more than 10% retainage from
the amount of any uncontested payment due

| Retainage may be held only until completion

bl Rabal L bdeleall Lo il 1 L

fa Hove v pseertih pletnnnfrnchseparat
division of the f':mlmct for which a price is stated separately in Ih:- -
tract or for which a separate price ean be nscertained from the contragfor's
schedule of values. Upon completion of each such division, any r
withheld on such division shall be pald by the owner to the co
the manner and within the time specified in section 3, and apfendments
thereto. Upon completion of the entire contract, any remaiging retainage
shall be pald by the owner to the contractor in the magfier and within
the time specified In section 3, and amendments thergfo,

(d) (1) A contractor may tender to an owner ‘ceptable substitute
security with a written request for release of retajfage In the amount of
the substitute security. To the extent of the se rity tendered, and pro-
vided the contractor Is not In default of any of its obligations under the
contract, the contractor shall be entitled t ive cash payment of re-
tainage already withheld and shall nat hesubject to the withholding of
further retainage.

(2) A subcontractor may tender M) a contractor or subcontractor ac-
ceptable substitute security with a yffitten request for release of retalnage
in the amount of the substituteAecurity. To the extent of the security
tendered. and provided the spficontractor is not in default of any of its
obligations under the contrpét, the subcontractor shall be entitled to re-
ceive cash payment of retpfnage already withheld and shall not be subject
to the withholding of fyéther retainage.

(e) If the tender described in subsection (d) Is made alter retainage
e party holding the retainnga, within five days after
er, shall pay over to the tendering party the withheld
extent of the substitute security. If the tender of substi-
s made before retainage has been withheld, the party en-
d retainage, to the extent of the substitute security, shall re-
withholding retainage from future payments.

e following shall constitute acceptable substitute security for

es of this section:
A uuu'll sblog agtl o Lead ol og ls n-;.-n!.-sl.a

of each specification section.
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E' t-of-retninapewhich-are-

(A) Obligations nfbthe United States government;

(B)  obligations of the state of Kansas: or

(C)  certificates of deposit issued by banks.

(2) A retainage bond naining the owner
company authorized to issue surety hapd€in the state of Kansas, in the
amount of the retainage to be relegsefand canditioned upon completion
of the work of the party tenclegeg the hond

(3)  An irrevocable andfnconditional letter of credit n favor of the
owner, {ssued by a bapkin the ainount of the retainage to he released.

(g) Thepa positing the substitute security shall be entitled to all
intercst or otbeT income earned on any such substitute security deposited

obligee, issurd bya surety

istitute

Il an owner, contractor or subcontractor fails 1o Pny retainage as
required hy this act, the awner, contractor ar subcontractor shall pay an
additional 1.5% of the amount not paid for each month ar fraction of a
month until such retainage is paid.

=
&0 In no event shall any retainage be withheld from a contractor or Ld
su

ntractor that has provided payment and performance bonds at the

request of the owner or contractor.
Sec. 5 Fanms nox t Lagl lacluding pavanant of rataina

ol i f A .
is not made in accordance witl: the provisions of this act, the contraefor
and any subcontractors, regardless of tier, shall be entitled to spend
further performance under any contract for construction un payment,
Including applicable interest, is made. Any party to whon fyment is due
shall be entitled to recaver from the party nbligated to Make payment any
costs Incurred on account of the suspension.

See. 6. No provision in a contract or sub tract for construction in
the state of Kansas that purports to wnive, pefease or extinguish the right
of a contractor or subcontractor to recater casts or damages, or obtain
an equitnhle adjustment, for delay § rfomllng the contract or subcon-
tract, if the delay is caused In whed@ or in part by acts or omissions within
the control of the other pari¥ta the contract or subcontract or persons
acting un behalf of the opiter party, is against public policy and void and
unenforceable. This setion shall not affect the validity or enforceability
of any contract npA4ubcontract provision that (a) precludes a contractor
or subcontracief from recavering the portion of any delay costs that are
caused by s¢fs ar omissions within the control of the contractor or dam-
ages opAubcontractor or persons acting on behalf of the contractor or
subgdtractor or () requires the contractor or subcontractor tg give ng-

(a) If the owner does not pay the contractor the undisputed
amount within seven days afler the date established in the
contract, then the contractor may, upon seven additional
days’ written notice to the owner, stop work until payment
of the amount owed has been received. The contract time
shall be extended appropriately and the contract sum shall
be increased by the amount of the contractor's reasonable
costs of shut-down, delay and stat-up, plus interest as
provided for in the contract documents.

(b) If the contractor does not pay the subcontractor,
through no fault of the subcontractor, within seven days
from the time payment should be made, as provided in this
agreement. the subcontractor may, without prejudice to
any other available remedies, upon seven additional days'’
written notice to the contractor, stop the work of this
subcontract until payment of the amount owed has been
received. The subcontract sum shall, by appropriate
adjustment, be increased by the amount of the
subcontractor's reasonable costs of demobilization, delay
and remobilization.
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Sec. 7. In sny action to enforce sections 3, 4 and 5, and amendments I
thereto, including arbitration, the court or arbitrator shall award costs and
reasonable attorney fees to the prevailing party. Venue of such an action
shall be in the state or federal court for the district or county where the
real property is located. The hearing in such an arbitration shall be heid
in the county where the real property is located.

Sec. 8. "The provisions of Ihis &<t shall vl Bpply 1o Smgle Tamily r&idental
housing and multifamily residential housing of four units or less.

Sec. 9. "Thia acl shall take ellect and be in Torce from and alter 16
publication in the statute book.

-0 AP N —

(=]

| =] ~]

Senate C m;:ﬁrce,po, mittee
FERANE

Attachment [// ’Gj




