Approved: August 3, 2005
Date
MINUTES OF THE SENATE JUDICIARY COMMITTEE

The meeting was called to order by Chairman John Vratil at 9:30 A.M. on January 27, 2005, in Room
123-S of the Capitol.

All members were present.

Committee staff present:
Mike Heim, Kansas Legislative Research Department
Jill Wolters, Office of Revisor of Statutes
Helen Pedigo, Office of Revisor of Statutes
Nancy Lister, Committee Secretary

Conferees appearing before the committee:
Stanton Hazlett, Office of the Disciplinary Administrator
Senator Emler
Jeff Bottenberg, Legislative Counsel, Kansas Sheriff’s Association

Others attending:
See attached list.

Chairman Vratil opened the meeting and asked if there were bill introductions. Jim Clark, Kansas Bar
Association, requested the introduction of a bill affecting the Consumer Protection Act to include the warranty
of workmanship for a service contract. (Attachment 1) Senator O’Connor moved, seconded by Senator
Goodwin, and the motion carried.

Commissioner Denise Everhart, Juvenile Justice Authority, requested the introduction of five bills: (1) an
amendment to K.S.A. 38-1691, which would modify the Kansas statute to comply with the Federal Office of
Juvenile Justice and Delinquency Programs sight and sound separation requirements between juveniles and
adults; (2) an amendment to K.S.A. 38-1632 that would eliminate pre-adjudication custody of an offender to
the commissioner; (3) an amendment to K.S.A. 38-1663 that would add clarifying language to the sentencing
statute that makes it clear than an offender is in the custody of the commissioner when the offender has been
directly committed to a juvenile correctional facility, and also for the period of aftercare; (4) an amendment
to K.S.A. 38-1611 that would permit the taking of fingerprints and photographs of juveniles taken into
custody pursuant to K.S.A. 38-1624 during processing at juvenile intake and assessment offices; and (5) an
amendment to K.S.A. 21-3826 that would permit the Commissioner to be an official who can define
contraband for purposes of criminal prosecution of employees who bring such contraband into a correctional
institution. (Attachments 2-6) Senator Goodwin moved. seconded by Senator Umbarger, and the motion
carried.

Senator O’Connor introduced a conceptual bill that would provide for civil legal action to be taken against
individuals who are convicted of the crime of hosting parties where minors are in attendance and alcohol is
served. Senator Umbarger moved, seconded by Senator O’Conner, and the motion carried.

Chairman Vratil opened the hearing on_ SB 39.

SB 39—Service of process fees charge by sheriff; single pavment for same case

Proponents:
Senator Emler testified that this bill came about as a result of an experience in his law practice when he was

serving subpoenas on two individuals for a hearing. He made out one check for $10, which was the total fee
for two subpoenas at $5 each. The day before trial, Senator Emler received the subpoenas and the check back,
because the Sheriff’s office wanted two checks instead of one. Senator Emler checked with other colleagues
and in other communities, and the fees were handled different ways. The bill would authorize one check or
more to be acceptable, at the option of the person writing the check.

Jeff Bottenberg, Legislative Counsel for the Kansas Sheriff’s Association, testified that the organization had
no problem with this bill, that they were the primary supporter of the 2004 bill, HB 2293, which passed,
requiring the $5 fee for papers served by the sheriff. (Attachment 7)
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CONTINUATION SHEET

MINUTES OF THE Senate Judiciary Committee at 9:30 A.M. on January 27, 2005, in Room 123-S of the
Capitol.

Chairman Vratil closed the hearing on SB 39 and opened the hearing on SB 36.

SB 36 The supreme court may require applicants to practice law to be fingerprinted and submit to
a national criminal history record check

Proponent:
Stanton Hazlett testified on behalf of his office, the Office of Kansas Disciplinary Administrator, in support

of the bill. The Disciplinary Administrator, who initially reviews every application for the board of law
examiners, requested permission to take fingerprints, pursuant to the authority already

granted by the Kansas Supreme Court rule 704 in order to: 1) provide a positive means of identification of
applicants; and, 2) to conduct a criminal history background check on all applicants to verify the information
provided by the applicants. The Supreme court authorized Mr. Hazlett’s office to proceed to secure the
necessary legislation. The cost of the background check will be borne by the applicants. (Attachment 8)

Chairman Vratil closed the hearing on SB 36. Chairman Vratil asked the Committee to give consideration
to SB 27.

SB 27 Unlawfully selling drug products containing Ephedrine or Pseudoephedrine, pharmacy controls;
rebuttable presumption of intent if possession of more than nine grams

Chairman Vratil handed out written testimony from the Attorney General and asked the Committee to review
it. (Attachment 9) Additionally, written testimony was handed out from the Kansas Bureau of Investigation.
(Attachment 10) Chairman Vratil also handed out an outline of the bill and briefly discussed the outline.
(Attachment 11) Chairman Vratil stated that, since the hearing, it has been learned that ephedrine and
pseudoephedrine in liquid form and in gel cap form are precursors for the manufacturer of methamphetamine.

Chairman Vratil shared a letter from the Kansas Pharmacists Association. (Attachment 12) The Association
supports restricted access to the tablets, liquids and gel caps. By restricted access, the Association means
keeping the product behind the pharmacy or customer service counter, or on a locked shelf, unavailable to the
general public. The Association asked that the Committee not make the product a Schedule V substance,
primarily because of the record keeping and reporting requirements. The Association also supports the
preemption of local ordinances so that all localities would have to comply with the state statute and could not
impose more severe restrictions on the sale of the product. The Association asked that the nine gram limit be
changed to a three package limit, which would be easier to keep track of the product.

Chairman Vratil passed out a letter from the Kansas Food Dealers Association. (Attachment 13) The
Association believes restricted access to the product can be handled effectively, and they oppose scheduling
the product as Schedule V substances.

Senator Bruce stated that federal legislation had been introduced in the past several days with language similar
to the Oklahoma law. The federal act includes the nine gram limit, requires photo identification to purchase,
and it is not limited to the liquid form but all ephedrine and pseudoephedrine products.

Chairman Vratil handed out a proposed amendment from Representative Scott Schwab, which would
significantly reduce the requirements imposed by the bill. It would require identification and signing a log
to purchase ephedrine and pseudoephedrine products. It would not apply to the liquid or gel caps, and the log
would be available for inspection at any time. (Attachment 14)

Chairman Vratil handed out a proposed amendment from Senator Vicki Schmidt, concerning wholesalers and
distributors of ephedrine and pseudoephedrine, requiring them to report to the Kansas Bureau of Investigation
any transactions involving the purchase of an extraordinary quantity of the product. (Attachment 15)

Chairman Vratil handed out a proposed balloon amendment of the bill for the Committee to review.
(Attachment 16) Senator Derek Schmidt also offered a proposed amendment to the new section (4).
(Attachment 17) Chairman Vratil asked the Committee to review all the handouts and amendments over the
next few days and then the bill would be considered again.
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CONTINUATION SHEET

MINUTES OF THE Senate Judiciary Committee at 9:30 A.M. on January 27, 2005, in Room 123-S of the
Capitol.

Chairman Vratil adjourned the meeting at 10:30 A.M. The next meeting is scheduled for January 31, 2005.
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50-639. Disclaimer or limitation of warranties; liabilities; attorney fees, when; section
inapplicable to seed for planting, livestock for agricultural purposes or disposal of surplus
property by a governmental entity. (a) Notwithstanding any other provisions of law, with respect to
property which is the subject of or is intended to become the subject of a consumer transaction in this

state, no supplier shall:

(1) Exclude, modify or otherwise attempt to limit the implied warranties of merchantability as
defined in K.S.A. 84-2-314, and amendments thereto, are fitness for a particular purpose, as defined in
K.S.A. 84-2-315, and amendments thereto:, or the implied warranty of workmanlike performance; or

(2) exclude, madify or attempt to limit any remedy provided by law, including the measure of
damages available, for a breach of implied warranty of merchantability ar¢ , for a breach of fitness for a

particular purpose, or for a breach of workmanlike performance.

(b) Notwithstanding any provision of law, no action for breach of warranty with respect to property
subject to a consumer transaction shall fail because of a lack of privity between the claimant and the
party against whom the claim is made. An action against any supplier for breach of warranty with
respect to property subject to a consumer transaction shall not, of itself, constitute a bar to the bringing

of an action against another person.

(c) A supplier may limit the supplier's implied warranty of merchantability and fitness for a
particular purpose with respect to a defect or defects in the property only if the supplier establishes that
the consumer had knowledge of the defect or defects, which became the basis of the bargain between
the parties. In neither case shall such limitation apply to liability for personal injury or property damage.

(d) Nothing in this section shall be construed to expand the implied warranty of merchantability as
defined in K.S.A. 84-2-314, and amendments thereto, to involve obligations in excess of those which

are appropriate to the property.

(e) A disclaimer or limitation in violation of this section is void. If a consumer prevails in an action
based upon breach of warranty, and the supplier has violated this section, the court may, in addition to
any damages recovered, award reasonable attorney fees and a civil penalty under K.S.A. 50-636, and
amendments thereto, to be paid by the supplier who gave the improper disclaimer.

(i The making of a limited express warranty is not in itself a violation of this section.
(g) This section shall not apply to seed for planting.

(h) This section shall not apply to sales of livestock for agricultural purposes, other than sales of
livestock for immediate slaughter, except in cases where the supplier knowingly sells livestock which is

diseased.

(i) This section shall not apply to the disposal of surplus property by any governmental entity if the
governmental entity has given conspicuous written notice of the warranty limitation, exclusion or
disclaimer. In the case of surplus property which is a motor vehicle, a notice of such limitation,
exclusion or disclaimer shall be affixed to a side window of the motor vehicle. Such notice shall comply
with the buyers guide required by 16 CFR 455.2 and 16 CFR 455.3 (as in effect on the effective date of

this act).

History: L. 1973, ch.217,§ 17; L. 1974, ch. 230, § 5; L. 1976, ch. 236, § 8; L. 1981, ch. 215, § 1;
L. 1988, ch. 193, § 2; L. 1991, ch. 159, § 11; L. 1998, ch. 99, § 2; Apr. 16.

Submted buj S CLARK,

Senate Judiciary
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KANSAS

JUVENILE JUSTICE AUTHORITY KATHLEEN SEBELIUS, GOVERNOR
DENISE L. EVERHART, COMMISSIONER

MEMORANDUM

TO: Senator John Vratil, Chair
Senate Committee on the Judiciary

FROM: Denise L. Everhart, Commissioner
SUBJECT: Request for Bill Introduction

DATE: January 27, 2005

I respectfully request the Committee on the Judiciary introduce a proposal on behalf of the
Juvenile Justice Authority that will modify Kansas statue to comply with the Federal Office of
Juvenile Justice and Delinquency Programs sight and sound separation requirements between
juveniles and adults. In Kansas, the filing of a motion requesting prosecution as an adult allows
for the youth to be detained as an adult. For the JJDPA to regard a juvenile as an adult and
beyond the scope of the Act, the juvenile must be formally waived to the adult criminal court.
Therefore, juveniles held as adults on the basis of a motion requesting prosecution as an adult
would be considered a violation of the Jail Removal requirement of the OJJDPA. This proposal
was passed in 2004 in HB 2862 by the House Committee on Corrections and Juvenile Justice

Oversight and the House Committee of the Whole and referred to the Senate Committee on the
Judiciary.

This proposal will amend K.S.A. 38-1691(c)(1).

K.S.A. 38-1691 would be amended to read as follows:

38-1691. Prohibiting placement or detainment of juvenile in jail; exceptions; review of
records and determination of compliance by juvenile justice authority. (a) On and after
January 1, 1993, no juvenile shall be detained or placed in any jail pursuant to the Kansas
juvenile justice code except as provided by subsections (b), (c) and (d).

Senate Judiciary
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(b) Upon being taken into custody, an alleged juvenile offender may be detained
temporarily in a jail, in quarters with sight and sound separation from adult prisoners, for the
purpose of identifying and processing the juvenile and transferring the juvenile to a youth
residential facility or juvenile detention facility. If a juvenile is detained in jail under this
subsection, the juvenile shall be detained only for the minimum time necessary, not to exceed six
hours, and in no case overnight.

(c) The provisions of this section shall not apply to detention of a juvenile:

(1) (A) Against whom a motion has been filed requesting prosecution as an adult pursuant
to K.S.A. 38-1636, and amendments thereto; and (B) who has received the benefit of a detention
hearing pursuant to K.S.A. 38-1640, and amendments thereto; and (C) who, on the record, has

waived the right to a hearing on the motion requesting prosecution as an adult filed pursuant
to K.5.A. 38-1636, and amendments thereto;

(2) whose prosecution as an adult or classification as an extended jurisdiction juvenile has
been authorized pursuant to K.S.A. 38-1636, and amendments thereto; or

(3) who has been convicted previously as an adult under the code of criminal procedure or
the criminal laws of another state or foreign jurisdiction.

(d) The provisions of this section shall not apply to the detention of any person 18 years of
age or more who is taken into custody and is being prosecuted in accordance with the provisions
of the Kansas juvenile justice code.

(e) The Kansas juvenile justice authority or the authority's contractor shall have authority to
review jail records to determine compliance with the provisions of this section.

(f) This section shall be part of and supplemental to the Kansas juvenile justice code.

JAYHAWK WALK, 714 SW JACKSON ST, STE 300, TOPEKA, KANSAS 66603
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KANSAS

TO:

FROM:

JUVENILE JUSTICE AUTHORITY KATHLEEN SEBELIUS, GOVERNOR
DENISE L. EVERHART, cCOMMISSIONER

MEMORANDUM

Senator John Vratil, Chair
Senate Committee on the Judiciary

Denise L. Everhart, Commissioner

SUBJECT: Request for Bill Introduction

DATE:

January 27, 2005

I respectfully request the Committee on the Judiciary introduce a proposal on behalf of the

Juvenile

Justice Authority that will eliminate pre-adjudication custody of an offender to the

Commissioner. This proposal was passed in 2004 as HB 2862 by the House Committee on
Corrections and Juvenile Justice Oversight and the House Committee of the Whole and referred
to the Senate Committee on the Judiciary.

This proposal will amend K.S.A. 38-1632(g).

K.S.A. 38-1632 would be amended to read as follows:

38-1632

. Detention hearing; waiver; notice; procedure; removal from custody of parent;

audio-video communications. (a) Length of detention. (1) Whenever an alleged juvenile
offender is taken into custody and is thereafter taken before the court or to a juvenile detention
facility or youth residential facility designated by the court, the juvenile shall not remain
detained for more than 48 hours, excluding Saturdays, Sundays and legal holidays, from the time

the initial detention was imposed, unless the court determines after hearing, within the 48-hour
period, that further detention is necessary.

2

If a juvenile is detained in jail pursuant to subsection (b) of K.S.A. 38-1691 and
amendments thereto, the detention hearing required by this section shall be held within
24 hours after the juvenile is taken into custody.

Senate Judiciary
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(b) Waiver of detention hearing. The right of a juvenile to a detention hearing may be
waived if the juvenile and the attorney for the juvenile consent in writing to waive the
right to a detention hearing and the judge approves the waiver. Whenever the right to a
detention hearing has been waived, the juvenile, the attorney for the juvenile or the
juvenile's parents may reassert the right at any time not less than 48 hours prior to the
time scheduled for trial by submitting a written request to the judge. Upon request, the
judge shall immediately set the time and place for the hearing, which shall be held not
more than 48 hours after the receipt of the request excluding Saturdays, Sundays and
legal holidays.

(¢) Notice of hearing. Whenever it is determined that a detention hearing is required the
court shall immediately set the time and place for the hearing. Except as otherwise provided by
subsection (b)(1) of K.S.A. 38-1691 and amendments thereto, notice of the detention hearing
shall be given at least 24 hours prior to the hearing, unless waived, and shall be in substantially
the following form:

(Name of Court)
(Caption of Case)

NOTICE OF DETENTION HEARING
TO:

(Juvenile)

(Father)

(Mother)

(Other having custody- (Address) relationship)
On , : , at o'clock m.
(day) (date) (year)

there will be a hearing for the court to determine if there is a need for further detention of the
above named juvenile. Each parent or other person having legal custody of the juvenile should
be present at the hearing which will be held at

You have the right to hire an attorney to represent the above juvenile. Upon failure to hire an
attorney the court will appoint an attorney for the juvenile and the juvenile, parent or other
person having legal custody of the juvenile may be required to repay the court for the expense of
the appointed attorney. The court may order one or both parents to pay child support.

Date: ,
Clerk of the District Court
by

(Seal)

JAYHAWK WALK, 714 SW JACKSON ST, STE 300, TOPEKA, KANSAS 66603
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REPORT OF SERVICE :
I certify that I have delivered a true copy of the above notice on the persons above named in
the manner and at the times indicated below:
Name  Location of Service Manner of Service Date Time
(other than above)

Date Returned:

b

(Signature)

(Title)

(d) Oral notice. When there is insufficient time to give written notice, oral notice may be

given and is completed upon filing a certificate of oral notice with the clerk in substantially the
following form:

(Name of Court)
(Caption of Case)

CERTIFICATE OF ORAL NOTICE OF DETENTION HEARING
I gave oral notice that the court will hold a hearing at o'clock m.on
to the persons listed, in the manner and at the times indicated below:
Name Relationship Date Time Method of Communication
(in person or telephone)

I advised each of the above named persons that:

(1) The hearing is to determine if the above named juvenile shall be detained;
(2) cach parent or person having legal custody should be present at the hearing;
(3) they have the right to hire an attorney of their own choice for the juvenile;
(4) if an attorney is not hired, the court will appoint an attorney for the juvenile;

(5) the juvenile, parent or other person having custody of the juvenile may be required to repay
the court for the expense of the appointed attorney; and

(6) the court may order one or both parents to pay child support.

(Signature) (Name Printed)
(Title)

JAYHAWK WALK, 714 SW JACKSON ST, STE 300, TOPEKA, KANSAS 66603
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(¢) Hearing, finding, bond. At the time set for the detention hearing if no retain. ~ .orne,
is present to represent the juvenile, the court shall appoint an attorney for the juvenile, and may
recess the hearing for 24 hours to obtain attendance of the attorney appointed unless the juvenile
is detained in jail pursuant to subsection (b)(1) of K.S.A. 38-1691 and amendments thereto. At
the detention hearing, if the court finds the juvenile is dangerous to self or others, the juvenile
may be detained in a juvenile detention facility or youth residential facility which the court shall
designate. If the court finds the juvenile is not likely to appear for further proceedings, the
juvenile may be detained in a juvenile detention facility or youth residential facility which the
court shall designate or may be released upon the giving of an appearance bond in an amount
specified by the court and on the conditions the court may impose, in accordance with the
applicable provisions of article 28 of chapter 22 of the Kansas Statutes Annotated and
amendments thereto. In the absence of either finding, the court shall order the juvenile released
or placed in temporary custody as provided in subsection (f).

In determining whether to place a juvenile in a juvenile detention facility pursuant to this
subsection, the court shall consider all relevant factors, including but not limited to the criteria
listed in K.S.A. 38-1640 and amendments thereto. If the court orders the juvenile to be detained

in a juvenile detention facility, the court shall record the specific findings of fact upon which the
order is based.

If detention is ordered and the parent was not notified of the hearing and did not appear and
later requests a rehearing, the court shall rehear the matter without unnecessary delay.

(f) Temporary custody. If the court determines that it is not necessary to detain the juvenile
but finds that release to the custody of a parent is not in the best interests of the juvenile, the
court may place the juvenile in the temporary custody of a youth residential facility or some
other suitable person willing to accept temporary custody.

@ (g) Audio-video communications. Detention hearings may be conducted by two-way
electronic audio-video communication between the alleged juvenile offender and the judge in
lieu of personal presence of the juvenile or the juvenile's counsel in the courtroom from any
location within Kansas in the discretion of the court. The juvenile may be accompanied by the
juvenile's counsel during such proceedings or counsel may be personally present in court as long
as a means of communication between the juvenile and the juvenile's counsel is available for
consultation between the juvenile and the juvenile's counsel in confidence.

JAYHAWK WALK, 714 SW JACKSON ST, STE 300, TOPEKA, KANSAS 66603
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KANSAS

JUVENILE JUSTICE AUTHORITY KATHLEEN SEBELIUS, GOVERNOR
DENISE L. EVERHART, cCOMMISSIONER

MEMORANDUM

TO: Senator John Vratil, Chair
Senate Committee on the Judiciary

FROM: Denise L. Everhart, Commissioner
SUBJECT: Request for Bill Introduction
DATE: January 27, 2005

I respectfully request the Committee on the Judiciary introduce a proposal on behalf of the
Juvenile Justice Authority that will add clarifying language to the sentencing statute that makes
it plain and clear that an offender is in the custody of the commissioner when the offender has
been directly committed to a juvenile correctional facility and also for the period of aftercare.

This proposal was passed in 2004 as HB 2862 by the House Committee on Corrections and

Juvenile Justice Oversight and the House Committee of the Whole and referred to the Senate
Committee on the Judiciary.

This proposal will amend 38-1663(a)(8).
K.S.A. 38-1663 would be amended to read as follows:

38-1663. Sentencing alternatives. (a) When a respondent has been adjudicated to be a juvenile
offender, the judge may select from the following alternatives:

(1) Place the juvenile offender on probation for a fixed period, subject to the terms and
conditions the court deems appropriate based on the juvenile justice programs in the community,
including a requirement of making restitution as required by subsection (d).

(2) Place the juvenile offender in the custody of a parent or other suitable person, subject to
the terms and conditions the court orders based on the juvenile justice programs in the
community, including a requirement of making restitution as required by subsection (d).

Senate Judiciary
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(3) Place the juvenile offender in the custody of a youth residential facility or, in the case of

a chronic runaway youth, place the youth in a secure facility, subject to the terms and conditions
the court orders.

(4) Place the juvenile offender in the custody of the commissioner, as provided in K.S.A.
38-1664, and amendments thereto.

(5) Commit the juvenile offender to a sanctions house for a period no longer than seven
days. Following such period, the court shall review the placement. The court may continue to
recommit the juvenile offender to a sanctions house for a period no longer than seven days
followed by a court review. Commitment to a sanctions house shall not exceed 28 total days for
the same act or transaction. If in the adjudication order, the court orders a sanctions house
placement for a verifiable probation violation and such probation violation occurs, the juvenile
may immediately be taken to a sanctions house and detained for no more than 48 hours,
excluding Saturdays, Sundays and holidays, prior to court review of the placement. The court
and all other interested parties shall be notified of the sanctions house placement. An offender
over 18 years of age or less than 23 years of age at sentencing may be committed to a county jail,
in lieu of a sanctions house, under the same time restrictions imposed by this paragraph. No

offender may be committed under this paragraph unless such offender has violated the terms of
probation.

(6) Commit the juvenile offender to a community based program available in such judicial
district subject to the terms and conditions the court orders.

(7) TImpose any appropriate combination of paragraphs (1) through (6) of this subsection
and make other orders directed to the juvenile offender as the court deems appropriate.

(8) Commit the juvenile offender directly to the custody of the commissioner for a period
of confinement in a juvenile correctional facility as provided by the placement matrix
established in K.S.A. 38-16,129, and amendments thereto. The provisions of K.S.A. 38-1664,
and amendments thereto, shall not apply to juvenile offenders committed directly to the custody

of the commissioner for a period of confinement in a juvenile correctional facility and any
aftercare term.

(9) Place the juvenile offender under a house arrest program administered by the court
pursuant to K.S.A. 21-4603b, and amendments thereto.

(b) (1) In addition to any other order authorized by this section, the court may order the: (A)
Juvenile offender and the parents of the juvenile offender to:

(i) Attend counseling sessions as the court directs; or

(ii) participate in mediation as the court directs. Participants in such mediation may include,
but shall not be limited to, the victim, the juvenile offender and the juvenile offender's parents.
Mediation shall not be mandatory for the victim;

JAYHAWK WALK, 714 SW JACKSON ST, STE 300, TOPEKA, KANSAS 66603
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(B) parents of the juvenile offender to participate in parenting classes; or

(C) juvenile offender to participate in a program of education offered by a local board of
education including placement in an alternative educational program approved by a local board
of education.

(2) Upon entering an order requiring a juvenile offender's parent to attend counseling
sessions or mediation, the court shall give the parent notice of the order. The notice shall inform
the parent of the parent's right to request a hearing within 10 days after entry of the order and the
parent's right to employ an attorney to represent the parent at the hearing or, if the parent is
financially unable to employ an attorney, the parent's right to request the court to appoint an
attorney to represent the parent. If the parent does not request a hearing within 10 days after
entry of the order, the order shall take effect at that time. If the parent requests a hearing, the
court shall set the matter for hearing and, if requested, shall appoint an attorney to represent the

parent. The expense and fees of the appointed attorney may be allowed and assessed as provided
by K.S.A. 38-1606, and amendments thereto.

(3) The costs of any counseling or mediation may be assessed as expenses in the case. No
mental health center shall charge a fee for court-ordered counseling greater than what the center
would have charged the person receiving the counseling if the person had requested counseling
on the person's own initiative. No mediator shall charge a fee for court-ordered mediation greater
than what the mediator would have charged the person participating in the mediation if the
person had requested mediation on the person's own initiative.

(c) (1) If arespondent has been adjudged to be a juvenile offender, the court, in addition to
any other order authorized by this section, may suspend the juvenile offender's driver's license or
privilege to operate a motor vehicle on the streets and highways of this state. The duration of the
suspension ordered by the court shall be for a definite time period to be determined by the court.
Upon suspension of a license pursuant to this subsection, the court shall require the juvenile
offender to surrender the license to the court. The court shall transmit the license to the division
of motor vehicles of the department of revenue, to be retained until the period of suspension
expires. At that time, the licensee may apply to the division for return of the license. If the
license has expired, the juvenile offender may apply for a new license, which shall be issued
promptly upon payment of the proper fee and satisfaction of other conditions established by law
for obtaining a license unless another suspension or revocation of the juvenile offender's
privilege to operate a motor vehicle is in effect. As used in this subsection, "highway" and
"street" have the meanings provided by K.S.A. 8-1424 and 8-1473, and amendments thereto.
Any respondent who is adjudicated to be a juvenile offender who does not have a driver's license
may have such juvenile offender's driving privileges revoked. No Kansas driver's license shall be
issued to a juvenile offender whose driving privileges have been revoked pursuant to this section
for a definite time period to be determined by the court.
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(2) In lieu of suspending the driver's license or privilege to operate a motor vehicle on the
highways of this state of any respondent adjudicated to be a juvenile offender, as provided in
subsection (c)(1), the court in which such juvenile offender was adjudicated to be a juvenile
offender may enter an order which places conditions on such juvenile offender's privilege of
operating a motor vehicle on the streets and highways of this state, a certified copy of which
such juvenile offender shall be required to carry any time such juvenile offender is operating a
motor vehicle on the streets and highways of this state. Any such order shall prescribe the
duration of the conditions imposed and shall specify that such duration shall be for a definite
time period to be determined by the court. Upon entering an order restricting a juvenile
offender's license hereunder, the court shall require such juvenile offender to surrender such
juvenile offender's driver's license to the court. The court shall transmit the license to the
division of vehicles, together with a copy of the order. Upon receipt thereof, the division of
vehicles shall issue without charge a driver's license which shall indicate on its face that
conditions have been imposed on such juvenile offender's privilege of operating a motor vehicle
and that a certified copy of the order imposing such conditions is required to be carried by the
juvenile offender for whom the license was issued any time such juvenile offender is operating a
motor vehicle on the streets and highways of this state. If the juvenile offender is a nonresident,
the court shall cause a copy of the order to be transmitted to the division and the division shall
forward a copy of it to the motor vehicle administrator of such juvenile offender's state of
residence. Such court shall furnish to any juvenile offender whose driver's license has had
conditions imposed on it under this section a copy of the order, which shall be recognized as a
valid Kansas driver's license until such time as the division shall issue the restricted license
provided for in this subsection. Upon expiration of the period of time for which conditions are
imposed pursuant to this subsection, the licensee may apply to the division for the return of the
license previously surrendered by such licensee. In the event such license has expired, such
juvenile offender may apply to the division for a new license, which shall be issued immediately
by the division upon payment of the proper fee and satisfaction of the other conditions
established by law, unless such juvenile offender's privilege to operate a motor vehicle on the
streets and highways of this state has been suspended or revoked prior thereto. If any juvenile
offender shall violate any of the conditions imposed under this subsection, such juvenile
offender's driver's license or privilege to operate a motor vehicle on the streets and highways of
this state shall be revoked for a period as determined by the court in which such juvenile
offender is convicted of violating such conditions.

(d) Whenever a juvenile offender is placed pursuant to subsection (a)(1) or (2), the court,
unless it finds compelling circumstances which would render a plan of restitution unworkable,
shall order the juvenile offender to make restitution to persons who sustained loss by reason of
the offense. The restitution shall be made either by payment of an amount fixed by the court or
by working for the persons in order to compensate for the loss. If the court finds compelling
circumstances which would render a plan of restitution unworkable, the court may order the
juvenile offender to perform charitable or social service for organizations performing services
for the community.

Nothing in this subsection shall be construed to limit a court's authority to order a juvenile
offender to make restitution or perform charitable or social service under circumstances other

than those specified by this subsection or when placement is made pursuant to subsection (a)(3)
or (4).
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(e) In addition to or in lieu of any other order authorized by this section, the court ...ay orde.
a juvenile offender to pay a fine not exceeding $250 for each offense. In determining whether to
impose a fine and the amount to be imposed, the court shall consider the following:

(1) Imposition of a fine 1s most appropriate in cases where the juvenile offender has derived
pecuniary gain from the offense.

(2) The amount of the fine should be related directly to the seriousness of the juvenile
offender's offense and the juvenile offender's ability to pay.

(3) Payment of a fine may be required in a lump sum or installments.
(4) TImposition of a restitution order is preferable to imposition of a fine.

(5) The juvenile offender's duty of payment should be limited in duration and in no event
should the time necessary for payment exceed the maximum term which would be authorized if
the offense had been committed by an adult.

(f) In addition to or in lieu of any other order authorized by this section, if a juvenile is
adjudicated to be a juvenile offender by reason of a violation of K.S.A. 41-719, 41-727, 65-4101
through 65-4164 or K.S.A. 2000 Supp. 8-1599, and amendments thereto, the court shall order the
juvenile offender to submit to and complete an alcohol and drug evaluation by a community-
based alcohol and drug safety action program certified pursuant to K.S.A. 8-1008, and
amendments thereto, and to pay a fee not to exceed the fee established by that statute for such
evaluation. The court may waive such evaluation if the court finds that the juvenile offender has
completed successfully an alcohol and drug evaluation, approved by the community-based
alcohol and drug safety action program, within 12 months before sentencing. If such evaluation
occurred more than 12 months before sentencing, the court shall order the juvenile offender to
resubmit to and complete such evaluation and program as provided herein. If the court finds that
the juvenile offender and those legally liable for the offender's support are indigent, the fee may
be waived. In no event shall the fee be assessed against the commissioner or the juvenile justice

authority. The court may require the parent or guardian of the juvenile offender to attend such
program with the juvenile offender.

(g) The board of county commissioners of a county may provide by resolution that the
parents or guardians of any juvenile offender placed under a house arrest program pursuant to
subsection (2)(9) shall be required to pay to the county the cost of such house arrest program.
The board of county commissioners shall prepare a sliding financial scale based on the ability of
the parents to pay for such a program.
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(h) In addition to any other order authorized by this section, if child suppo: bee
requested and the parent or parents have a duty to support the respondent the court 1.. , ordei,
and when custody is placed with the commissioner shall order, one or both parents to pay child
support. The court shall determine, for each parent separately, whether the parent already is
subject to an order to pay support for the respondent. If the parent currently is not ordered to pay
support for the respondent and the court has personal jurisdiction over the parent, the court shall
order the parent to pay child support in an amount determined under K.S.A. 38-16,117, and

amendments thereto. Except for good cause shown, the court shall issue an immediate income
withholding order pursuant to K.S.A. 23-4,105 et seq., and amendments thereto, for each parent
ordered to pay support under this subsection, regardless of whether a payor has been identified
for the parent. A parent ordered to pay child support under this subsection shall be notified, at
the hearing or otherwise, that the child support order may be registered pursuant to K.S.A. 38-
16,119, and amendments thereto. The parent also shall be informed that, after registration, the
income withholding order may be served on the parent's employer without further notice to the
parent and the child support order may be enforced by any method allowed by law. Failure to
provide this notice shall not affect the validity of the child support order.

(i) Any order issued by the judge pursuant to this section shall be in effect immediately
upon entry into the court's journal.

() In addition to the requirements of K.S.A. 38-1671, and amendments thereto, if a person
is under 18 years of age and convicted of a felony or adjudicated as a juvenile offender for an
offense if committed by an adult would constitute the commission of a felony, the court shall

forward a signed copy of the journal entry to the commissioner within 30 days of final
disposition.

(k) The sentencing hearing shall be open to the public as provided in K.S.A. 38-1652, and
amendments thereto.
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KANSAS

JUVENILE JUSTICE AUTHORITY KATHLEEN SEBELIUS, GOVERNOR
DENISE L, EVERHART, COMMISSIONER

MEMORANDUM

TO: Senator John Vratil, Chair
Senate Committee on the Judiciary

FROM: Denise L. Everhart, Commissioner
SUBJECT: Request for Bill Introduction
DATE: January 27, 2005

I respectfully request the Committee on the Judiciary introduce a proposal on behalf of the
Juvenile Justice Authority that will permit the taking of fingerprints and photographs of juveniles
taken into custody pursuant to K.S.A. 38-1624 during processing at juvenile intake and
assessment offices. This proposal was passed in 2004 in HB 2862 by the House Committee on
Corrections and Juvenile Justice Oversight and the House Committee of the Whole and referred
to the Senate Committee on the Judiciary.

This proposal will amend K.S.A. 38-1611(a)(4) and K.S.A. 75-7023(d)(9).

K.S.A. 38-1611 would be amended to read as follows:

38-1611. Fingerprints and photographs. (a) Fingerprints or photographs shall not be taken
of any juvenile who is taken into custody for any purpose, except that:

(1) Fingerprints or photographs of the juvenile may be taken if authorized by a judge of the
district court having jurisdiction;

(2) a juvenile's fingerprints shall be taken, and photographs of a juvenile may be taken,
immediately upon taking the juvenile into custody or upon first appearance or in any event
before final sentencing, before the court for an offense which, if committed by a person 18 or
more years of age, would make the person liable to be arrested and prosecuted for the
commission of a felony as defined by K.S.A. 21-3105 and amendments thereto, a class A or B
misdemeanor or assault, as defined by K.S.A. 21-3408, and amendments thereto; and

Senate Judiciary
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(3) fingerprints or photographs of a juvenile may be taken under K.S.A. 21-2501 and
amendments thereto if the juvenile has been:

(A) Prosecuted as an adult by reason of 38-1636, and amendments thereto; or

(B) convicted of aggravated juvenile delinquency as defined by K.S.A. 21-3611 and
amendments thereto; or taken into custody for an offense described in subsection (b)(1) or (2) of
K.S.A. 38-1602 and amendments thereto.

(4) Fingerprints or photographs of a juvenile may be taken pursuant to K.S.A. 75-7023(d)(9)
and amendments thereto.

(b) Fingerprints and photographs taken under subsection (a)(1) or (2) shall be kept readily
distinguishable from those of persons of the age of majority. Fingerprints and photographs taken

under subsection (a)(3) may be kept in the same manner as those of persons of the age of
majority.

(¢) Fingerprints and photographs of a juvenile shall not be sent to a state or federal
repository, except that:

(1) Fingerprints and photographs may be sent to a state or federal repository if authorized
by a judge of the district court having jurisdiction;

(2) ajuvenile's fingerprints shall, and photographs of a juvenile may, be sent to a state or
federal repository if taken under subsection (a)(2); and

(3) fingerprints or photographs taken under subsection (a)(3) shall be processed and
disseminated in the same manner as those of persons of the age of majority.

(d) Fingerprints or photographs of a juvenile may be furnished to another juvenile justice
agency, as defined by K.S.A. 38-1617 and amendments thereto, if the other agency has a
legitimate need for the fingerprints or photographs.

(e) Any fingerprints or photographs of a juvenile taken under the provisions of subsection
(a)(2) as it existed before the effective date of this act may be sent to a state or federal repository
on or before December 31, 1984.

(f) Any law enforcement agency that willfully fails to make any report required by this
section shall be liable to the state for the payment of a civil penalty, recoverable in an action
brought by the attorney general, in an amount not exceeding $500 for each report not made. Any
civil penalty recovered under this subsection shall be paid into the state general fund.

(g) The director of the Kansas bureau of investigation shall adopt any rules and regulations
necessary to implement, administer and enforce the provisions of this section, including time

limits within which fingerprints shall be sent to a state or federal repository when required by
this section.
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(h) Nothing in this section shall preclude the custodian of a juvenile from authorizing

photographs or fingerprints of the juvenile to be used in any action under the Kansas parentage
act.

K.S.A. 75-7023 would be amended to read as follows:

75-7023. Juvenile intake and assessment system; confidentiality of records; information
collected; dispositional alternatives; custody of child; conditions of release. (a) The supreme
court through administrative orders shall provide for the establishment of a juvenile intake and
assessment system and for the establishment and operation of juvenile intake and assessment
programs in each judicial district. On and after July 1, 1997, the secretary of social and
rehabilitation services may contract with the commissioner of juvenile justice to provide for the
juvenile intake and assessment system and programs for children in need of care. Except as
provided further, on and after July 1, 1997, the commissioner of juvenile justice shall promulgate
rules and regulations for the juvenile intake and assessment system and programs concerning
juvenile offenders. If the commissioner contracts with the office of judicial administration to
administer the juvenile intake and assessment system and programs concerning juvenile
offenders, the supreme court administrative orders shall be in force until such contract ends and
the rules and regulations concerning juvenile intake and assessment system and programs
concerning juvenile offenders have been adopted.

(b) No records, reports and information obtained as a part of the juvenile intake and
assessment process may be admitted into evidence in any proceeding and may not be used in a
child in need of care proceeding except for diagnostic and referral purposes and by the court in
considering dispositional alternatives. However, if the records, reports or information are in
regard to abuse or neglect, which is required to be reported under K.S.A. 38-1522, and
amendments thereto, such records, reports or information may then be used for any purpose in a
child in need of care proceeding pursuant to the Kansas code for care of children.

(c¢) Upon a juvenile being taken into custody pursuant to K.S.A. 38-1624, and amendments
thereto, a juvenile intake and assessment worker shall complete the intake and assessment
process as required by supreme court administrative order or district court rule prior to July 1,

1997, or except as provided above rules and regulations established by the commissioner of
juvenile justice on and after July 1, 1997.

(d) Except as provided in subsection (g) and in addition to any other information required
by the supreme court administrative order, the secretary, the commissioner or by the district

court of such district, the juvenile intake and assessment worker shall collect the following
information:

(1) A standardized risk assessment tool, such as the problem oriented screening instrument
for teens;

(2) criminal history, including indications of criminal gang involvement;
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(3) abuse history;
(4) substance abuse history;

(5) history of prior community services used or treatments provided,;

(6) educational history;
(7) medical history; and
(8) family history.

(9) Notwithstanding any other provision of law, the intake and assessment worker is
authorized to obtain fingerprints and photographs for all juveniles taken into custody
pursuant to K.8.A. 38-1624, and amendments thereto, for the purposes of maintaining
accurate identification of the juvenile within the Juvenile Justice Information System.

(e) After completion of the intake and assessment process for such child, the intake and
assessment worker may:

(1) Release the child to the custody of the child's parent, other legal guardian or another
appropriate adult if the intake and assessment worker believes that it would be in the best interest
of the child and it would not be harmful to the child to do so.

(2) Conditionally release the child to the child's parent, other legal guardian or another
appropriate adult if the intake and assessment worker believes that if the conditions are met, it
would be in the child's best interest to release the child to such child's parent, other legal
guardian or another appropriate adult; and the intake and assessment worker has reason to
believe that it might be harmful to the child to release the child to such child's parents, other

legal guardian or another appropriate adult without imposing the conditions. The conditions may
include, but not be limited to:

(A) Participation of the child in counseling;
(B) participation of members of the child's family in counseling;

(C) participation by the child, members of the child's family and other relevant persons in
mediation;

(D) provision of inpatient treatment for the child;

(E) referral of the child and the child's family to the secretary of social and rehabilitation

services for services and the agreement of the child and family to accept and participate in the
services offered;

(F) referral of the child and the child's family to available community resources or services
and the agreement of the child and family to accept and participate in the services offered;
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(G) requiring the child and members of the child's family to enter into a behavio.  ontrac.
which may provide for regular school attendance among other requirements; or

(H) any special conditions necessary to protect the child from future abuse or neglect.

(3) Deliver the child to a shelter facility or a licensed attendant care center along with the
law enforcement officer's written application. The shelter facility or licensed attendant care
facility shall then have custody as if the child had been directly delivered to the facility by the
law enforcement officer pursuant to K.S.A. 38-1528, and amendments thereto.

(4) Refer the child to the county or district attorney for appropriate proceedings to be filed
or refer the child and family to the secretary of social and rehabilitation services for
investigations in regard to the allegations.

(5) Make recommendations to the county or district attorney concerning immediate
imtervention programs which may be beneficial to the juvenile.

(f) The commissioner may adopt rules and regulations which allow local juvenile intake and
assessment programs to create a risk assessment tool, as long as such tool meets the mandatory
reporting requirements established by the commissioner.

(g) Parents, guardians and juveniles may access the juvenile intake and assessment

programs on a voluntary basis. The parent or guardian shall be responsible for the costs of any
such program utilized.
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KANSAS

JUVENILE JUSTICE AUTHORITY KATHLEEN SEBELIUS, GOVERNOR
DENISE L. EVERHART, COMMISSIONER

MEMORANDUM

TO: Senator John Vratil, Chair
Senate Committee on the Judiciary

FROM: Denise L. Everhart, Commissioner
SUBJECT: Request for Bill Introduction
DATE: January 27, 2005

I respectfully request the Committee on the Judiciary introduce a proposal on behalf of the
Juvenile Justice Authority that will permit the Commissioner to be an official who can define
contraband for purposes of criminal prosecution of employees who bring such contraband into a
correctional institution. This proposal would provide the Commissioner of the Juvenile Justice
Authority with authority similar to that of the Secretary of Corrections. This proposal was
passed in 2004 in HB 2862 by the House Committee on Corrections and Juvenile Justice
Oversight and the House Committee of the Whole and referred to the Senate Committee on the
Judiciary.

This proposal will amend K.S.A. 21-3826(c)(2).
K.S.A. 21-3826 would be amended to read as follows:

21-3826. Traffic in contraband in a correctional institution. (a) Traffic in contraband in a
correctional institution is introducing or attempting to introduce into or upon the grounds of any
correctional institution or taking, sending, attempting to take or attempting to send from any
correctional institution or any unauthorized possession while in any correctional institution or
distributing within any correctional institution, any item without the consent of the administrator
of the correctional institution.

(b) For purposes of this section, "correctional institution" means any state correctional
institution or facility, conservation camp, state security hospital, juvenile correctional facility,

community correction center or facility for detention or confinement, juvenile detention facility
or jail.

Senate Judiciary
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(c) (1) Traffic in contraband in a correctional institution of firearms, ammunition,
explosives or a controlled substance which is defined in subsection (e) of K.S.A. 65-4101, and
amendments thereto, is a severity level 5, nonperson felony.

(2) Traffic in any contraband, as defined by rules and regulations adopted by the secretary
or the commissioner of juvenile justice, in a correctional institution by an employee of a
correctional institution is a severity level 5, nonperson felony.

(d) Except as provided in subsection (c), traffic in contraband in a correctional institution is
a severity level 6, nonperson felony.
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Memorandum
TO: HONORABLE JOHN VRATIL, CHAIRMAN, SENATE JUDICIARY
COMMITTEE
FROM: JEFF BOTTENBERG, LEGISLATIVE COUNSEL, KANSAS SHERIFFS’
ASSOCIATION
RE: SB 39

DATE: JANUARY 27, 2005

Mr. Chairman, members of the Committee, my name is Jeff Bottenberg and I am
submitting written testimony in support of SB 39 on behalf of the Kansas Sheriffs’ Association
(“KSA”). KSA is comprised of approximately 2,100 members, both law enforcement and
civilian personnel, that work in county sheriff departments throughout the state.

Last year the Legislature passed HB 2293, which requires a $5 fee for every paper to be
served by the sheriff. The KSA was the primary supporter of HB 2293, and we want to thank the
members of this Committee for their support of this important law enforcement legislation. The
KSA supports SB 39 as well, as the bill allows an attorney to pay all process fees that arise out of
one legal action with a single check or money order. The KSA believes that this bill merely
clarifies what was the original intent of HB 2293. Obviously, it is the attorney’s duty to know
how many persons will be served in the case in order to pay all fees with one check.

The KSA would also like to inform the Committee that HB 2293 has generated
significant revenues for sheriff offices since it became effective on July 1, 2004. For instance,
almost $100,000 in process fees was generated in Sedgwick County last year, and that number is
expected to double for this fiscal year. Furthermore, almost $6,000 in process fees was collected
in Dickinson County last year. This amount of revenue is substantial for a smaller county.

Therefore, the KSA once again wants to thank the members of the Committee for their
support of HB 2293, and urges the passage of SB 39. Please do not hesitate to contact me if you
have any questions.

JSB:kjb

One AmVestors Place

555 Kansas Avenue, Suite 301
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Telephone: (785) 233-1446
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STATE OF KANSAS

STANTON A. HAZLETT
Disciplinary Administrator

701 Jackson St.

I* Floor

Topeka, Kansas 66603-3729
Telephone: (785) 296-2486
Fax: (785) 296-6049

FRANK D. DIEHL

ALEXANDER M. WALCZAK
JANITH A. DAVIS

Deputy Disciplinary Administrators

OFFICE OF
GAYLE B. LARKIN THE DISCIPLINARY ADMINISTRATOR
Admissions Attorney

TESTIMONY BEFORE THE SENATE JUDICIARY COMMITTEE
IN SUPPORT OF SENATE BILL 36:
An Act concerning the admission to practice law; requirements;
fingerprints and criminal history

Bill Text: The text of the bill is attached.

Bill Summary: The state board of law examiners, appointed by the Supreme
Court, already conducts a general background check in connection with the
Court's determination of an applicant’s character and fitness to practice law. See
Supreme Court Rule 704, 204 Kan. Ct. R. 594. However, until now that
background check has been based primarily on information furnished by the
applicant on an application to take the bar examination.

The Disciplinary Administrator of the Kansas Supreme Court, who initially
reviews every application for the board of law examiners, requested permission
to take fingerprints, pursuant to the authority already granted by the Kansas
Supreme Court in Supreme Court Rule 704, (204 Kan. Ct. R. 594), in order to: 1)
provide a positive means of identification of applicants, should that be necessary;
and, 2) to conduct a criminal history background check on all applicants to verify
the information provided by the applicants. The Supreme Court has authorized
the Disciplinary Administrator's Office to proceed to secure the necessary
legislation.

Specific legislation is necessary because Public Law 92-544, and 28
C.F.R. 20.33 permits the exchange of federal criminal history information with
state and local governments for purposes of employment and licensing if
authorized by state statute. Since Kansas does not presently have a state
statute authorizing the request of the Federal Bureau of Investigation for criminal
history information for licensing of prospective lawyers, specific legislation to that
effect is required. This legislative proposal is submitted to satisfy that
requirement.
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Presently, pursuant to K.S.A. 22-4701, ef seq., we can request the Kansas
Bureau of Investigation to provide a report of Kansas arrests and if the applicant
has such a record then the KBI can get further information from the FBI about
arrests and convictions elsewhere. However, if the applicant does not have a
Kansas arrest record, then the KBI cannot get the further information from the
FBI. A separate FBI report is necessary for those applicants who apply for
admission to practice law from outside the state. Over the past six years
applicants from outside the state total from 43% to 51% of all applicants. In
January the Kansas Supreme Court will consider a reciprocity rule which will
allow out of state attorneys to apply for admission to the Kansas bar if the
attorney is from a state that permits mutuality of admission without examination
for members of the Kansas bar. [f the rule is adopted, it could result in several
hundred additional out of state applicants.

The proposed legislation will have no material effect on any state agency
operations. The cost of the background check will be borne by the applicants.
The policy implications and background have been stated in the bill summary.
This bill has no material impact on other state agencies. The Kansas Bureau of
Investigation advises that these criminal history background requests can and
will be handled in the ordinary course of business.
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Session of 2005
SENATE BILL No. 36
By Committee on Judiciary

1-13

AN ACT concerning the admission to practice law; requirements; fin-
gerprints and criminal history.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) The supreme court may require an applicant for ad-
mission to practice law in this state to be fingerprinted and submit to a
national criminal history record check. The fingerprints shall be used to
identify the applicant and to determine whether the applicant has a record
of criminal arrests and convictions in this state or other jurisdictions. The
supreme court and the state board of law examiners are authorized to
submit the fingerprints to the Kansas bureau of investigation and the
federal bureau of investigation for a state and national criminal history
record check. The state board of law examiners and the supreme court
may use the information obtained from fingerprinting and the applicant’s
criminal history only for purposes of verifying the identification of any
applicant and in the official determination of character and fitness of the
applicant for admission to practice law in this state.

(b) Local and state law enforcement officers and agencies shall assist
the supreme court in taking and processing of fingerprints of applicants
seeking admission to practice law in this state and shall release all records
of an applicant’s arrests and convictions to the supreme court and the
state board of law examiners.

Sec. 2. This act shall take effect and be in force from and after its
publication in the statute book.
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL
120 SW 10TH AVE., 2ND FLOOR

PHILL KLINE TOPEKA, KS 666 12-1597
ATTORNEY GENERAL (785) 296-2215 » 7AX (785) 206-6296
WWW.KSAG.ORG

January 27, 2005

SENATE JUDICIARY COMMITTEE
Written testimony for Senate Bill No. 27

Dear Chairman Vratil and Members of the Senate Judiciary Committee:

Thank you for allowing me to submit this written testimony regarding SB 27, an
important piece of legislation designed to help prevent the illegal and extremely
dangerous production of methamphetamine at clandestine “labs” across the State of
Kansas. SB 27 follows a very successful model that has been implemented in the State
of Oklahoma that has reduced the number of “meth labs” seized in that State
dramatically by making it more difficult for the offenders attempting to manufacture
methamphetamine to acquire one of the critical ingredients necessary for the production
of methamphetamine.

In very simple terms, what Oklahoma did was to take hard pill and/or powder forms
of products containing ephedrine and pseudoephedrine off of the publicly accessible
shelves of retail stores and require that those products be sold from the pharmacists
counter. Purchasers of these products are not required to have a prescription, but they
must present photo identification and they must sign a log book recording the purchase.
Effectively this forces offenders who would seek to acquire hard pill/powder products
containing ephedrine and pseudoephedrine for the purposes of manufacturing
methamphetamine to expose themselves to increased levels of identification, scrutiny
and record-keeping, that those offenders are very aware will increase their chances of
being arrested and prosecuted for their crimes. Statistics coming from Oklahoma
indicate between an 50% to 80% reduction in the number of clandestine “meth labs”
being seized throughout the State since the adoption of the law. The success of the
Oklahoma law is difficult to ignore, and adopting a similar statute in Kansas has the
potential for allowing our law enforcement professionals to make great strides towards
reducing the number of illegal and deadly meth labs that threaten our State.

The Committee has heard testimony already that law enforcement authorities in the
most southern counties of the State of Kansas are beginning to report an increased
number of incidents where offenders from Oklahoma are traveling north to acquire
ephedrine and pseudoephedrine containing products in our State. We recognize the
passage of this bill will impose some additional duties and responsibilities on
pharmacists and pharmacy retailers in Kansas, and it may be that those issues can be
addressed without compromising the integrity of the bill. If so, we respect the
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Committee’s actions that regard. It is important however to move this matter forward
to protect Kansans from the scourge of methamphetamine.

On behalf of Attorney General Phill Kline, | encourage the Committee to support
SB 27 and to recommend the bill favorably for passage.

[Please note that liquid and gel based products containing ephedrine and
pseudoephedrine are not included in restrictions to be imposed under SB 27 for two
primary reasons: (1) It is considerably more difficult and time consuming to
manufacture methamphetamine from liquid or gel forms of the drugs, thus there has not
been wide-spread utilization of those forms of the products to “cook meth” in the past;
and (2) by exempting liquid and gel forms of these products stores that do not have
pharmacies may continue to carry these medications and offer them to their customers
— just in a different form.]

Respectfully,

OFFICE OF THE ATTORNEY GENERAL
PHILL KLINE
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Kevin A. Graham -
Assistant Attorney General
Criminal Division



Larry Welch
Director

Phill Kline
Attorney General
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Proposed Amendments to SB 27
Kyle Smith, KBI
1/27/05

Chairman Vratil and members of the committee,

The KBI, after consulting with various senators and other interested
parties, would submit the attached balloon amendments for the committee to
consider. Executive Director Deb Billingsley of the Kansas Pharmacy Board has
advised that these amendments have satisfied the boards concerns.

Both the KBI and the Kansas Peace Officers Association would oppose
any amendments to exclude multi-ingredient products from schedule 5 as
those products can and are being used to manufacture methamphetamine in
Kansas. In about 25% of the meth lab cases submitted to the KBI's forensic
laboratory the criminals are using multi-ingredient products already. That
percentage would simply rise to 100% if those products were not on schedule 5.

And both the KBI and KPOA would also oppose any amendment to
insert a preemption clause into SB 27. First because there is no need for such
language: no Kansas city is or can do a charter ordinance out from the controlled
substances act as it is a uniform act. Sequence, if SB 27 becomes law, there
would be no incentive for cities to care or get involved in such regulation. And
third, a preemption clause would be extremely controversial as certain groups
and individuals, including a number of sheriffs and chiefs, are strongly against
any effort by the state to deprive local units of government of any powers they
now hold.

There are some changes from the balloon submitted last week. First,
Senator Schmidt advised requested that we offer some language that would
reinsert the ‘anti-smurfing’ language in section 3 yet satisfy the prosecutors and
pharmacists concerns. | have tried to do that by using “packages” instead of
grams which was requested by the pharmacists and inserting clarifying language
to minimize the chances that our courts will view the 3 package limit as a
minimum for charging manufacture or other crimes. We have also reduced the
time limitation to within 7 days from the original 30 days. This should alleviate
concerns that these restrictions are too tight yet still cover the ‘Smurfs’ that drive
into town and go from store to store in a single day or two.
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The remaining amendments were done at the behest of the pharmacists
and the Pharmacy Board. | would be happy to explain them individually or
answer questions.

Finally, | appreciate that SB 27 might cause some inconvenience to
pharmacists and retailers. | have been meeting with them repeatedly since
September and we have done all that we can while maintaining the effective
parts of the bill to accommodate their concerns. And | appreciate the
manufacturers are concerned about SB 27. The meth epidemic has been a
windfall for them. Perigo Company, the largest supplier of generic or store
brand equivalents of over the counter cold medicines does an industry survey
each year. From 2002 to 2004 the sales of over the counter cold medicines went
up $600,000,000 while all other over the counter sales were just steady. But
inconvenience and some lost profit must be balanced against the lives of men
like Sheriff Matt Samuels, the lives of our children and the safety of our state.

/0-2.
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AN ACT concerning controlled substances; relating to schedule V gy
stances; unlawful acts; amending K.S.A. 65-1643, 65-4113 and 65-7006
and repealing the existing sections, SREL 2 -
Be it enacted by the 'Legislﬁ_tur'e of the State of Kansas:- .. S,
Section 1. K.SA. 651643 5 hereby amended to read as follows: 65.
1643. Tt shall be unlawful:. .. . O - 2 5

(a) For any person toi opé}afe, mamtam 6pen or ‘BSEH}.)iiSh any phar-

- macy within this staté, without first having obtained 2 Tegistration from

the board, Each appht:a C i";'t___fo;regisfratipn‘ of a pharmacy shall indicate

the person or persons desiring, the registration, including the pharmacist

in charge, as well a5 .thq,_.!.opat_ion-,, including the street i_iam_éand number,
and such other information as may be required by the board to establish
the identity and exact location of the pharmacy. The issuance of 3 regis-
tration for any pharmiacy shall also have the effect of permitting such

pharmacy to OPerate as a retail dealer without Tequiring such pharmacy
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subject to such rules and regulations with respect to requirements, sani-

tation and equipment, as the board may from time to time adopt for the
protection of public health and safety.

(c) For any person to distribute at wholesale any drugs without first -

obtaining a registration so to do from the board.

(d) For any person to sell or offer for sale at public auction or private
sale in a place where public auctions are conducted, any drugs without
first having obtained a registration from the board so to do, and it shall
be necessary to obtain the permission of the board in every instance where
any of the products covered by this section are to be sold or offered for
sale.

(e) For any person to in any manner distribute or dispense samples
of any drugs without first having obtained a permit from the board so to
do, and it shall be necessary to obtain permission from the board in every
instance where the samples are to be distributed or dispensed. Nothing
in this subsection shall be held to regulate or in any manner interfere
with the furnishing of samples of drugs to duly licensed practitioners, to
mid-level practitioners, to pharmacists or to medical care facilities.

() Except as otherwise provided in this subsection (f), for any person
operating a store or place of business to sell, offer for sale or distribute
any drugs to the public without first having obtained a registration or
permit from the board authorizing such person so to do. No retail dealer
who sells 12 or fewer different nonprescription drug products shall be
required to obtain a retail dealer's permit under the pharmacy act of the
state of Kansas or to pay a retail dealer new permit or permit renewal fee

under such act. It shall be lawful {or a retail dealer who is the holder of -

a valid retail dealer’s permit issued by the board or for a retail dealer who
sells 12 or fewer different nonprescription drug products to sell and dis-
tribute nonprescription drugs which are prepackaged, fully prepared by
the manufacturer or distributor for use by the consumer and labeled in
accordance with the requirements of the state and federal food, drug and
cosmetic acts. Such nonprescription drugs shall not include: (1) A con-
trolled substance; (2) a prescription-only drug; or (3) a drug product in-
tended for human use by hypodermic injection; but such a retail dealer
shall not be authorized to display any of the words listed-in subsection
(u) of K.S.A. 65-1626 and amendments thereto, for the designation of a
pharmacy or drugstore.

(g) For any person to sell any drugs manufactured and sold only in

the state of Kansas, unless the label and directions on such drugs shall .

first have been approved by the board.

(h)  For any person to operate an institutional drug room without first
having obtained a registration to do so from the board. Such registration
shall be subject to the provisions of K.S.A. 65-1637a and amendments
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thereto and any rules and regulations adopted pursuant thereto.
(i) For any person to be a pharmacy student without first obtaining
a registration to do so from the board, in accordance with rules and reg-

ulations adopted by the board, arid paying a pharmacy student registration .

fee of $25 to the board.

(j) For any person to operate a veterinary medical teaching hospital
pharmacy without first having obtained a registration to do so from the
board. Such registration shall be subject to the provisions of K.5.A. 65-
1662 and amendments thereto and any rules and regulations adopted
pursuant thereto. - :

(k) It shall be unlawful for any person to-dispense, sell or distribute
in a pharmacy a controlled substance designated in subsection (e) or (f)
of K.5.A. 65-4113, and amendments thereto, unless: ,

(1)  Such controlled substance is dispensed; sold or distributed by a

licensed pharmacist, a registered phﬁnnacy technician or a pharmacy -

s-leﬁlzwsuperuisgd by a licensed pharmacist or registered pharmacy tech-

nician; and . _ )
(2) any person purchasi;_-lg,_ receiving or othenwise dequiring any such

controlled substance produces a photo identification showing the date of

_. intern or student

birth of the person and signs'a written log or-receiptshowing the dateof

the-transastion—name-of the person—and the amount of the controlled
substansce. The log, receipt book or database shall be available for inspec-
tion during regular business hours to the board of pharmacy and dﬁy law
enforcement officer. .

Sec. 2. K.S.A. 65-4113 is hereby amended to read as follows: 65-
4113. (a) The controlled substances or drugs, by whatever official name,
common or usual name, chémical name or brand name designated, listed
in this section are included in schedule V.,

(b)  Unless specifically excepted or unless listed in another schedule,
any material, compound, mixture or preparation containing the following
narcotic drug or its salts: )

BuprenOmERING v s enm om0 e e nenr s s e 5064

(e) Any compound, mixture or preparation containing limited quan-
tities of any of the following narcotic drugs which also contains one ar
more nonnarcotic active medicinal ingredients in sufficient proportion to
confer upon the compound, mixture or preparation valuable medicinal
qualities other than those possessed by the narcotic drug alone:

(1) Not more than 200 milligrams of codeine or any of its salts per
100 milliliters or per 100 grams.

(2) Not more than 100 milligrams of dihydrocodeine or any of its salts
per 100 milliliters or per 100 grams.

(3) Not more than 100 milligrams of ethylmorphine or any of its salts
per 100 milliliters or per 100 grams.

and completes
in a form approved by the board.

[0-5
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(4) Not more than 2.5 milligrams of diphenoxylate and not less than
25 micrograms of atropine sulfate per dosage unit.

(5) Not more than 100 milligrams of opium per 100 milliliters or per’

100 grams.

(6) Not more than .5 milligram of difenoxin (9168) and not less than
25 micrograms of atropine sulfate per dosage unit.

(d) Unless specifically excepted or unless listed in another schedule,
any material, compound, mixture or preparation'which contains any quan-
tity of the following substances having a stimulant effect on the central

. nervous system, including its salts, isomers (whether optical, position or

geometric) and salts of such isomers whenever the existence of such salts,
isomers and salts of isomers is possible within the specific chemical des-
ignation: . 2 :
(1) Propylhexedrine (exéept when part of a compound used for nasal

decongestion which is authorized to be sold lawfully over the counter

without a prescription under the federal food, drug and cosmetic act,

so long as it is used only for such PUTHOSE ) cwsmamessvsvissnivnsss ol ©owe . 8161
(2) Pyrovalerone.............oooooiiiiiiiii Fravawespggyor T : 1485
(E) Terbess -)J:JL;L;.S\..EL‘Il)" bAbthL—d or-unless Listed i1 a.l...lutht,l Suhudm}e';

ey Airak foiaa: ikacimela i P FRETI N batanan Falador.:
gy proSuctcontamng as-s SHIZICIRETCaIC Rt the-supstance Lpatarine:

Except as provided in subsection (g), dny compound, mizturé or prepa-

ration containing any detectable quantity of £phedrine, its salts or optical
isomers, or salts of optical isomers.: - A
(f) Except as provided in subsection (g), any compoiind, mixture or

preparation containing any detectable quantity of BSeudoephedrine, its
salts or optical isomers, or salts of optical isomers. ik :

(g) The scheduling of the substances in subsections (e) aﬁd_(ﬁ shall

not apply tolany compounds, mixtures or preparations which are in liquid,
liquid capsule or gel capsule form if Ep%eaﬂne or ¥seudoephedrine s 1ot

the only active ingredient. - . BT -
Sec. 3. K.S.A. 65-7006 is hereby amended to read as follows: 65-
7006. (a) It shall be unlawful for any person to possess epliedn‘.he; pseu-
doephedrine, red phosphorus, lithium metal, sodium metal, iodirie; an-
hydrous ammonia, pressurized ammonia or phenylpropanolamine, or
their salts, isomers or salts of isomers with intent to use the product to
manufacture a controlled substance. : i ‘

(b} It shall be unlawful for any person to market, sell, distribute, ad- -

vertise, or label any drug product containing ephedrine, pseudoephed-
rine, red phosphorus, lithium metal, sodium metal, iodifie; anhydrous
ammonia, pressurized ammonia or ’phehylpropanolaminé‘,‘ or their salts,
isomers or salts er of isomers if the person knows or reasonably should

know that the purchaser will use the product to manufacturé a controlled ,

substance.
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(c) It shall be unlawful for any person to market, sell, distribute, ad-
vertise or label any drug product containing ephedrine, pseudoephedrine,
or phenylpropanolamine, or their salts, isomers or salts of isomers for
indication of stimulation, mental alertness, weight loss, appetite control,
energy or other indications not approved pursuant to the pertinent federal
over-the-counter drug final monograph or tentative final monograph or
approved new drug application.

(d) It shall be unlawful for any person to purchase, receive or oth-
erwise acquire more than m'»e-gﬁeagof any controlled substance desig-
nated in subsection (e) or (f) of K.S.A. 65-4113, and amendments thereto,

within any #H'-ﬁ%—day period,

oot dad e

K. + o H
(E) LXoepi-a3-protiadea+h-t/

three packages

The limits set out in this separate and independent
offense are unique elements to this crime and not

intended to set any standard for any other criminal |,
offense.

—
EE[\'JI-‘OCDOO*JO‘)UI»P-—MM}—'

carrying-out-such-person’s-dutiss,

T(';)'y A violation of this-seetion subsection (a), (b) or (c) shall be a drug-
severity level 1 felony. A violation of subsection (d) shall be a class A
nonperson misdemeanor. -

Sec. 4. K.5.A. 65-1643, 654113 and 65-7006 are hereby repealed.

Sec. 5. This act shall take effect and be in force from and after its
publication in the Kansas register.

~
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SB 27 — Unlawfully selling drug products containing Ephedrine or Pseudoephedrine, pharmacy U VA J“ l
confrols; rebuttable presumption of intent if possession of more than nine grams.

Basic overview of SB 27: Will classify Ephedrine and Pseudoephedrine as controlled substances and
list them in schedule V. It will also change the restrictions on distribution of products with Ephedrine
or Pseudoephedrine as component parts.

Section 1: Changes how controlled substances can be sold.
Under K.S.A. 65-1643, an addition would make it unlawful for any person to sell or distribute in a
pharmacy a controlled substance listed in schedule V unless they are
1. alicensed pharmacist
2. aregistered pharmacy technician
3. apharmacy intern
Additionally, any person receiving the controlled substance must
1. show a photo id with birth date
2. sign a written log or receipt to show the date of the substance
This log would be available to the board of pharmacy and law enforcement.

Section 2: Adds Ephedrine and Pseudoephedrine to the list of controlled substances, making them
available only behind the counter as described in Section 1.
Under K.S.A. 65-4113, an addition would add to schedule V

- Ephedrine

- Pseudoephedrine
It would NOT apply to liquids, liquid or gel capsules if Ephedrine or Pseudoephedrine is not the only
active ingredient.

Section 3: Makes it punishable to possess more than nine grams of a controlled substance,
including Ephedrine and Pseudoephedrine.
Under K.S.A. 65-7006, an addition would limit purchasing to no more than nine grams of any
controlled substance within thirty days.
Possession of more than nine grams presumes the intent to use the product as a precursor to
methamphetamine. A violation would be a Class A nonperson misdemeanor.
This excludes
1. retail distributors
2. whole sale manufacturers
3. pharmacists
4. any person licensed by the state board of healing arts

Senate Judiciary
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Kansas Pharmaclsts Assoclation

Kansas Soclety of Health-System Pharmacists
i Kansas Employas Pharmacists Council

1020 SW Falrlawn Road
m Topaka KS 66604-2275
Phone 7856-228-2327 4 Fax 785-228-5147 + www. Kansaspharmacy.arg

! January 27, 2005

f.

Senator John Vratil

Chairman

Senate Judiciary Committee
300 SW 10" Street, Room 5228
Topéka, KS 66612

Dea:r Senator Vratil:

As Executive Director of the Kansas Pharmacists Association, | have been authorized to
present this letter on behalf of the Kansas Pharmacy Coalition. The Kansas Pharmacy
Coalition is comprised of the Kansas Pharmacists Association and the Kansas
Federation of Chain Pharmacies. We have reviewed SB 27 relating to resfrictions on
the sale of methamphetamine precursors. | testified as neutral on the specifics of SB 27
on behalf of the Kansas Pharmacists Association but in support of legislation which

would control meth precursors with the intent to benefit law enforcement in their effort to
eradicate meth praduction in this state.
!

We }io not have a problem with the following issues which have been suggested by
othdirs and which we have discussed with law enforcement:

+ - Restricted Access - We believe that a restricted sale by the retailer can be as
- effective as a schedule V restricted sale,

* _ Preemption of Local Ordinances - We believe a law such as this requires a
i state-wide uniform enforcement. Preemption Is necessary for chain stores to
' have the same rules in all locations statewide. We expect this would be
beneficial for law enforcement as well, especially statewide law enforcement
such as the Highway Patrol,

. 9 Grams vs. 3 Package Limit - A three package limit is easier for retailers to
comply with than a 9 gram limit,

We ;hopa that this adequately responds to questions that have been raised.

\
A k{ PLJ\(
IN | KIEFHABER
Exeibutive Director

Sin ’ rely,

! - = R ' Senate Judiciary
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January 27, 2005

Senator John Vratil

Chairman, Senate Judiciary Committee

300 SW 10" Street

Room 5228 :
Topeka, KS 66612

Deat Senator Vratil:

As Executive Director of the Kansas Food Dealers Association (KFDA),
would like to respond to your question as to the position of the KFDA on
SB 27, relating to restrictions on sales of methamphetamine precursors.

The KFDA did not testify at the hearing for SB 27. Some of our stores have
pharmacies, and some do not. As a result, our facilities are impacted
differently.

We like the opportunity to have the local retailer decide how to restrict the
sale of the products covered by SB 27. We believe restricted access can be
handled effectively utilizing pharmacies, or utilizing restricted access with
customer service counters, as determined by the individual retailer.

We are willing to assist law enforcement in restricting access for those meth
precursors identified as a problem in SB 27. But having some flexibility
with regards to restricting the sale is important 1o our members. Utilization
of the schedule V eliminates much of that flexibility.

Flexibility for the retailer while still restricting access to the precursors
identified in SB 27 is our most important issue.

I hope that this adequately responds to your request and if I can provide any
X information, please feel free 1o contact me.

L
iin Sheehan
13-384-3838

Senate Judiciary
/-27- 05
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Substitute for Senate Bill No. 27
By Committee on Judiciary

AN ACT concerning crimes and punishment; relating to the unlawful selling of ephedrine or
pseudoephedrine.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) Except as provided in subsection (b), it shall be unlawful for any person
to sell or distribute any compound, mixture or preparation containing any detectable quantity of
ephedrine or pseudoephedrine, its salts or optical isomers, or salts of optical isomers unless the
person purchasing, receiving or otherwise acquiring any such compound produces a photo
identification showing the date of birth of the person and signs a written log or receipt showing
the date of the transaction, name of the person and the amount of the compound. Violation of
this section is a class A nonperson misdemeanor.

(b) The compounds, mixtures or preparations shall not apply to any such compounds

which are in liquid, liquid capsule or gel capsule form if ephedrine or pseudoephedrine is not the
only active ingredient.

(¢) The log, receipt book or database shall be available for inspection during regular
business hours to the any law enforcement officer. The owner of the retail outlet which is selling
or distributing such compounds shall be responsible for the log, receipt book or database. The
owner, in writing, may designate such responsibility to an employee.

Sec. 2. This act shall take effect and be in force from and after its publication in the
Kansas register.

Senate Judiciary
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Novell.
Close Previous Next  Forward Reply to Sender Reply All Move Delete Read Later Properties
From: "Billingsley, Debra" <debra.billingsley@pharmacy.state.ks.us>
To: Vicki Schmidt

Date: Friday - January 21, 2005 3:11 PM
Subject: Meth Bill Info
(ﬁ Mime.822 (3609 bytes) [Miew][Save As]

21 CFR 1310.05 (a)(1) requires each regulated person to report to the DEA (1) any regulated
transaction involving an extraordinary quantity of a listed chemical, an uncommon method of
payment or delivery, or any other circumstance that the regulated person believes may indicate
that the listed chemical will be used in a violation.

(2) requires reporting a person whose description or other identifying characteristics the DEA ?
has previously furnished to the regulated person.
The criminal penalties are found in 21 CFR 842(a)(10).

If you need the statutes verbatim let me know. i

Thanks,
Deb

Senate Judiciary
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New Section 1. (a) Any transaction or delivery by a wholesaler or distributor involving an
extraordinary quantity of any compound, mixture or preparation containing any detectable quantity of
ephedrine or pseudoephedrine, its salts or optical isomers, or salts of optical isomers; an uncommon
method of payment or delivery for such compound; or any other circumstance that the wholesaler or
distributor believes may indicate that such compound will be used in violation of the uniform controlled
substances act or the Kansas chemical control act, shall be reported to the Kansas bureau of
investigation within five business days from the date of such transaction or delivery.

(b) Violation of this section shall be a misdemeanor, and upon conviction thereof be punished by a fine
not to exceed $10,000.

(¢) As used in this section :

(1) ““Wholesaler’’ means any person within this state or another state who sells, transfers, or in any
manner furnishes a drug product described in subsection (a) to any other person in this state for the
“purpose of being resold. B - ' .

(2) “‘Distributor’> means any person within this state or another state, other than a wholesaler, who
distributes or in any manner furnishes a drug product described in subsection (a) to any person in this
state who is not the ultimate user or consumer of the product.

[5-2
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TO: Senator John Vratil ChaRmm \J TAR
FAX #: 913-451.0875
FROM: Jill Ann Wolters, Senior Assistant Revisor

Office of the Revisor of Statutes

300 SW 10th Aveniue

Statehouse, Rm. 322-5
Topeka, KS 66612-1592
(785)296-4399

fax (785)296-6668
jillw@rs.state.ks.us

RE: Balloon amendments to 8B 27

7 Pages, including cover sheet,

Greetings.

In the balloon; . ,
1. Tablets remain a schedule V controlled substance. Only sold at pharmacy. Must
have [d and sign. Pharmacy required to keep log/database, if not, pharmacy subject to
viclation of Pharmacy Act, an unclassified misdemeanor,
2, Gelcaps/liquid sold at retailers, retallers required to keep log/database. No pensiy
for failure to do so, (New Seo. 4)
3. In drug paraphermnalia statute, K.S.A. ©5-4162, amended to include as a violation if

person purchases/acquires more than 9 grams of ephedrine or pseudoephedrine w/ln
30 days, class A nonperson mlsdemeanor.

Thank you.

This document and the information herein is protected by the attorney-~client privilege anid
is confidential. [t shiall not be disclosed except to the persons to whon it is nddrossod A
other disclosure is inadvertent, unintentional and does not amount fo any waiver of any
applieable privilege or confidentiality, Any unauthorized use of this document or the
information contained horein is probibited. 1f you are an unintendcd recipicnt of (his

document, please relurn it immediately to the Office of Revisor of Statutes, at the address
shown above.

Senate Judiciary
/-27-08
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SENATE BILL No. 27

Barnett, Barone, Bruce. Donovan, Em-
Kelly, Lee. Maoiris, Fine,
mbarger, Veatil, Wilson

By Senators D. Schmidt. Apple.
ler, Cilstrap. Coodwin, Hensley, _]m'clam
Schadorf, Steineger, Taddiken. Teichman, U
and Wysong

1-10

s: Telating to schedule ¥V sub-

stances: untlaetul acts; amending K.S.A. A5-1643. 634113 and Eé—:@ﬂ“g_[ A 65-4152
and repealing the existing sections.

. AN ACT concerning controlled substance

Bz it enacted by the Legislature df the State af Kemsas:
Socton 1. K.S.A. 65-1645 is hereby amendee to read as follows: 65-

1643, It shall be unlawtul:
" {a} Forany person o eperate. maintaily, open or establish any phar-

ey within this state without first having obtained a registration from

the board. Each application for regist]'atiopn of a pf‘mrinac}_{ shall indicate

the person or PETsORs desiring the registration, including the pharmacist

in charge, as well as the location. inchading the street name and number.

and sneh other information as may be required by the hoard to establish %

the identity and exact lncation of the pharmacy. The issnance of a regis-

tration For any pharmacy shall also have the effect of permnitting suich

pharmacy to operate as a retail dealer without requiring such pharmacy

to ohtain & retail dealer’s permit. On evidence satisfactory to the board:

{11 That the ]_:n‘l'mrz‘nac_s; for which the registration is sr.:ugl]t will be con-

ducte] in full compliance with the law and the 1ules and regulations o

the boardk (23 that the lecation and appointinents of the pharmacy are

sl that it can be L‘:upe:ratrsd and maintained without endangering the

public Liealth or sufety; (31 that the pharmacy will be under the supervision
of a pharmacist. u registration shall be issued to such persons as the board
shall deem qualiﬁe([ to conduct such a pharmacy. )

(b} Feor any person to manulacture within this state any drugs except
under the personal andd immediate supervision of a phamacist or such
other persan or persons as may he approved by the hourd after an imes-
tgation and a determinaticn by the hoard that sucls persan or persons is
il ified by scient fie- or technical training or experience (o pe rform such
: 0 protect the I..‘ﬂ.lblic’.‘ health and
salety; and no person shall mannfacture any such drugs without first ob-

taining a registration so todo Froan the board. Such registration shall be

duties of suparvision as may be necessaty 1

January 21, 2005

Proposed amendment
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rules and regnlations with respect o recuirements. sanlk-

subject to such
board neay from time to tinge adopt far the

tation and squipment, as the
protection of public Lesalth andd sulety.

¢} For any person to Jistribute at wholesale any drugs without first
abtaining « registration so to do from the board.

idi  For uny persan {0 sell or offer For sale at puhlic guetion or privite
blie auckons are conducted, sy drugs without
ation from the board so to do. and it shall
lie boardl in every instanca where
1o be sald or oifered tor

sale in a plave swlere pu
first having abtained a registr
he necessary to ohitain the parmission af't
any of the products covered by this section are
sale.
(el Far any person © in any manner distribute or cispense samples
of any drugs without first having cbtained a pennit from the hoard so to
do. and it shall be necessary o obtain permission from the board in every
instance where the samples are to ber clistributed or dispensecL Nothing
in this subsection shall be held tw regulate ar in any manner interfere
\with the farnishing of samples of drugs to duly licensed practiivners. to
mid-level practdoners. @ plurmacists or to medical care facilities.

([ Exceptas otherwise preadded in this sabsection (f1. for any person
aperating, a store or place of business to sell. offer for sale or distribute
any drogs to the public witheat first having obtained a Tegistration or
permit from the board authorizing such person so to do. No retail dealer
who sells 12 or fewer different nonpreseription drug products shall he
re:_iuire:] tor nbtain a retail dealer’s permit under the pharmacy act of the
stale of Kansas or to pay it retail dealer new perrit or permit re nesaal fee
ander sueh act. 1t shall be Jaseful For a retail dealer who is the holder of
4 validl retail dealer’s permit issued by the Loard or lora retall dealer who
cells 12 or fewer dilferent nenpresciiption drug preducts to sell and dis-
tribute nonpreseription drugs which are prepackaged. fully prepared by
the mamufacturer or distributor [or use by the conswmer and labeled in
secordance with the reguiretnents of the state and federal food, diug anel
castetic acts, Such nonpreseription drags shall nat inelude: (11 A con-
_Erolle&.l snbstance: 131 & presmipﬁon-ﬁul}-' drug; or (3i a drug precloct in-
tended for human use by hypodermic injection: but such a retail dealer
shall not be authorized to display any of the wards listed in subsection
{u) of K.5.A4. 65-1626 and amendments thereto, for the designation ofa
pharmucy or drgstore. )

{g)  For any person to sell any drugs manuiactored and sold only n
the state of Kansas, unless the lubel and directons on such drugs shall
first liawve been elE.':E:n'rc:v-en:l Inv the baard. )

{hi Forany persen to npeTate al institntion
registration to dur so from the board. Such registration
he provisions of K.S.A. f5-1637a and amendments

al drug TOOIT without first

having obtained a
shall be suhject ta t

[6-3
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thereto and any rules and regmalutions adlopted pursuant thereto.
iy For any persan to he @ pluarmacy student withent Hrst phtaining

a registration to do so from the Irerardl in accorslance with mles and reg-
lent registrativn

glations acfopte*d by the heard. and praying lslaxnnmc‘.}' stue
Joe of $25 to the besanel.

{ji For any person to pperate a veterimary medical teaching hospital
pharmacy without first having phtained « registration to da so Trom the
Iipard, Such reglstration shall be subject to the provisions o [ K.5.A 65
1662 and amendments thereto and any males and regulations adopiee
pursuant thereto.

ki shall be unloufud for any person to dispense, sell ar distribute

in a pharmacy & eemi rolled substanee rfaségrmtmf in subsection (e} or if!

of KS.A. £5-4113. and amendments thereto, tinless:

(13 Such controlled substance is dispensed. sold or distributed by a
lirensed pharmacist. & -rf:;f_ri.s:'twwl' pharinacy technician or a pharmacy
clerk .mpart—iss:f by a licensed pharmaeist or rﬂgi'srm'ﬂcf pharmacy tech-
nician; ani

(21 ang persan pit rchasing, receleing or otherpisa aoguiring any stich
controllad sabstance produces a photo identification showing the date of
birth of the person and signs ¢ written log or receipl showing the date of
the LremsacHan, nouw of the persen and the amount of the controlled
substanee. The log, receipt book or database shalt be available for inspec-
tiom during regular Business hours o the Duard of phamiacy and any law
enforcement afficer.

See 2. RLSA G5-4LL3 is hereby arnended to read as falloves: G5-
4113, {a) The controlled substances or drugs, by whatever official name,
eoramon oF ustal Tan. elhizmical name or hrand name desigrmted_ Listinel
in this secton are included in schedule Y. )

{ht Unless spetifical]_v_; e}:L"eptE-t.l or unless listed in another schedule,
any material. f:cumpmn‘:d, migture 0T preparation containing the follondng
parcotic drug or its salts:
Huprennqﬂxiue......._.........................._....................._...... G064

{c}  Any compo mel. mbdture or Prepm‘atieu containing limited guan-
tities ol any of the following narcotic drugs whicli alse contains oue OF
ficinal 'm__gTe‘rdieuts in sufficlent propotion o

more narmarcotic active T
ure or pl‘el]aual‘iﬂn valuahle medicinal

confer upon the c-m'np::tmd, it
qualities other than thoese ]._:ucmsessed by the narcotic drug, alone:

{1} Not more than 200 milligrams of codeine or any ol its salts per
100 milliliters or per W grams.

{21 Not more than 1 00 milligrams of dihydrocadeing: or any of its salts
per 10D milliliters or per 1K) grams. )

i3 Nutmore ten 100} milligrans of ethivimorphine or vy of iEs salts

per 100 milliliters or per 1%} grams.

=H
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{41 Net more than 2.5 milligrans ol diphenoglate anel not less than
23 micrograrns ul atropine sullute per dnsage unit.

{31 Not more thae 100 milligruns of opinmn per 100 miltiliters or per
160 granns.
‘51 Not rore than .5
qorarns of atropine sullate per dosage unit.

Le.’E!’:EPIEd or unless listed in another sehiednle,
pl‘ﬁpamtio rwhich contains any guarn-
2 stinmlant effect on the centreal
al. position or

i lligrarm of difenoxin (91687 und tiet less than

iy Unless specitically
any material. compou ned. mixture ar
ity oof the following subsfances having
nervaus systen, including its salts, isomers (whether uptic
d salts of such isomers whenever the existence af suclh salts,

geometric) an
alts of isomers is possi_b]é- within the speciﬁc chemical des-

fsorners and s

fgnation:

{13 Propylhesaduine {except when part of a comipound used for nasal
decangrestion vaiich is authorized to be sold lawfilly over the counter
without a prescription under the federal focdl, drug and cosmeticact,

so long as it is used only For such PUIPOSEl...oocvmrisneessenseoeeees 8161
21 Prrovalerone ..o . 1455
e b T b Jreke E i gmetbeege selredule

l,l'—\.ul-?- L-i-\-\.-i-ﬂ\.L T OT eCireaa TS 11T LCLITOTCE w2 pu gap g 8 LA

(el Baless-speet
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tHon (g}, any c‘att.\m‘raz.ﬂmd, mixture or prepda-
aticel

sy protuctcontiting
Excepnt as previded in stubses
ration containing any detestable quantity of Ephedrine, its salts or &
ssomers, or salts of n;_xzimf isoners.

if}  Excepi as ;J-mr—if?—s-d in sebsection igl,
preparation containing any detectable quantity of Pseudoephedrine, s
salts or opti ced isomers, or salts of upﬁr:raf isomears.

(gl The scheduling of the subistanees in subscotions {ei and (f1 shall
el -a Py Zy fe eray Lfif!Jﬂjl}-L?IiJi(Z&', mixtares a':;'pn?pz-m;r{ ions which are in I Eqm'{?_.
liguid cupsule or el capsule form if Ephedrine or Psesrdoephedring is not

the only active ingredient.

any compound, mixture or

B PO N | DU ~ |-
13T

- oo e e o 1 b O I Py L i
aox e = page b= s L A
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T006. tai L shall ke urdawful for any person ta possess gphedring
doephedrine. red phosplhorus, lithinn metal. sodinm metal Gdine. an-
h}-‘c[mus wimania. presso rized ammenia or Pl]Erﬁfa‘ > n'_rparmfat'nin@- or
their salts, isomers or salts of isomers with intprt To use the Pmduct to
ranufacture @ controlled substance.

by Tt shall be unlawful for any pefson to market. sall, distribute, ad-
ephediine. pseu deeph&d—

1sel-

vertise. or label uny drug predfict coutaining
rine, red phosphorus, sthium metal, sodium metal. iodine, zmilydmus
amrnenia, Pressus 2d aminania or phau}flprczpanol‘.m'u'm?, wr their salis,

s npadlts o of isomers if the person knows or reasonably shoule

Tat the purchaser will use tha p.mu;luct tar rarmfacture a controlled
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~ottise or labelwy drug 2 roduct conbaning ephedrine. 1rsseutioeljh@;lri 16,
or pl1t-n}-'lpmpa11r..~lm'nine, or their salts. isomers 0T salts of isomers/Aor
1 of stiinulation. mental alertness, weight loss, apetite L7 Gl

zn]_:Prm-’i:‘d pursuant to the pertine foderal
b or tentative fimal 1y ograph oF

irclication
enerzy or other indications not
cner-the-connter drug final monograp
;l.m}rc.)\_‘etl new drug application.

idy It shall be walawcful for any persen to purchasgf receive oF oth-
erwise acquire more than aing grams of angy controllf substance desig-
nated in subseetion (el or iy of KS.A. 55-4113. andfamendnwnts thereto.
within any thirty-day period.

fel Except as ;)ror-id'f’d ins this subsection, Hossessing, purx;]msing, re-
cEfGing 2 otherwise m:quiring a Jrug ;.'rzaff ‘t coplaining mare than nine
arams of Ephedrine. Pseudoephedring oy ifieny!ym;.nma?a—miﬂf}, or their
s shall efnstituie a rebutiable presumption

salts, iscners oFr salis of isome
of the intent to @3¢ the product as g precursal to ethampletaming or
stablished by

another controfled substance. The/rehattable presumplion ¢
this subsection shall not apply fo the following persons wha are lewfully

}Jc?-S‘St"'_"-S illg fii'! .EQ" P?'Udﬂ(‘.‘l‘s in

he conrse af legitimate business:

(1) A retail d istributay/ef drug produsts or whelesaler:
i3 m whalesale drug Jistributor, or s ALenis, licensed by the baard

of pharmacy:
i31  a maenufaghirer of drug products, or s agents, lice

nsed by the

Board of pharngcy:

{41 « phgfinacist licensed by the Board of pharmacy: and
31 any/person licensed by the state board of healing aits under tHe
Kansas t possessing e drug products in the course of

curryifig ot such p:‘;rs{m’s eleaties.
i1 A violation of Hhs-scetion subsection fal ibyoriel shall be a drug
A piolation of subsectivn 1 shall bz a class A

caling arts ac

5 ".-:E‘li'tj.’ lewel 1 felony.

gl LTI

Spe, + R.SAL G5-1643, 634113 and
Gee. 5. This act shall take effect andl
puh'licatic.au in the Kansas register

Sec. 3. K.S.A. 65-4152 is hereby amended to read a
New Sec. 4. [see attached]

65-4152

[(-6

s follows: [see attachec



Sec. 3. K.S.A. 65-4152 is hereby amended to read as follows: 65-4152. (a) No person shall use or’
possess with intent to use:

(1) Any simulated controlled substance;

(2) any drug paraphernalia to use, store, contain, conceal, inject, ingest, inhale or otherwise introduce
into the human body a controlled substance in violation of the uniform controlled substances act;

(3) any drug paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture, compound

convert, produce, process, prepare, test, analyze, pack, repack, sell or distribute a controlled substance in
violation of the uniform controlled substances act; or

(4) anhydrous ammonia or pressurized ammonia in a container not approved for that chemical by the
Kansas department of agriculture,

(b) No person, within any thirty-day period, shall purchase, receive or otherwise acquire more than
nine grams of any controlled substance designated in subsection (e) or (f) of K.S.A. 65-4113. and
amendments thereto, or nine grams of any compound, mixture or preparation containing any detectable

quantity of ephedrine or_pseudoephedrine, its salts or optical isomers, or salts of optical isomers which
are in liguid, liquid capsule or gel capsule form.

(¢) Violation of subsection (a)(1)-or ,(a)(2) or (b) is a class A nonperson misdemeanor.

e (d) Violation of subsection (a)(3), other than as described in paragraph (d), or subsection (a)(4)
is a drug severity level 4 felony.

& (e) Violation of subsection (a)(3) which involves the possession of drug paraphernalia for the

planting, propagation, growing or harvesting of less than five marijuana plants is a class A nonperson
misdemeanor.

(f) Except as provided in this subsection. possessing, purchasing. receiving or otherwise
acquiring a drug product containing more than nine grams of ephedrine. pseudoephedrine or
phenylpropanolamine, or their salts, isomers or salts of isomers shall constitute a rebuttable presumption
of the intent to use the product as a précursor t6 methamphetamine or another controlled substance. The

rebuttable presumption established by this subsection shall not apply to the following persons who are
lawfully possessing drug products in the course of legitimate business:
(1) A retail distributor of drug products or wholesaler:

(2) a wholesale drug distributor, or its agents, licensed by the board of pharmacy;
(3) a manufacturer of drug products, or its agents, licensed by the board of pharmacy:
(4) a pharmacist licensed by the board of pharmacy; and

(5) any person licensed by the state board of healing arts under the Kansas healing arts act
possessing the drug products in the course of carrvmg out such person’s duties.

New Sec. 4. No person to sell or distribute any compound, mixture or preparation containing
any detectable quantity of ephedrine or pseudoephedrine, its salts or optical isomers, or salts of optical
isomers which are in liquid, liquid capsule or gel capsule form unless the person purchasing, receiving or
otherwise acquiring any such compound produces a photo identification showing the date of birth of the
person and signs a written log or receipt showing the date of the transaction, name of the person and the

amount of the compound. The log, receipt book or database shall be available for inspection during
regular business hours to the any law enforcement officer.

6



Proposed amendment
Senator D. Schmidt
January 26, 2005

Zp I
New Sec. 4. (L)\g;]e state board of pharmacy shall:

‘n paaph a

(1) Develop recommendations concerning the most appropriate controls for all products
that contain any compound, mixture or preparation containing any detectable quantity of
ephedrine or pseudoephedrine, its salts or optical isomers, or salts of optical isomers.

(2) Consult with the Kansas bureau of investigation and other law enforcement agencies

to keep informed and detect trends of drug paraphernalia and evidence found at crime scenes.
¢ (®) Annually, on or before February 1, such recommendations shall be submitted to the
house corrections and juvenile justice committee and senate judiciary committee.

[Renumber remaining sections]
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