Approved: ___January 31, 2005
Date

MINUTES OF THE SENATE UTILITIES COMMITTEE

The meeting was called to order by Chairman Jay Scott Emler at 9:30 A.M. on January 25, 2005 in Room
526-S of the Capitol.

Committee members absent:

Committee staff present: Athena Andaya, Kansas Legislative Research Department
Raney Gilliland, Kansas Legislative Research Department
Bruce Kinzie, Revisor of Statutes Office
Diana Lee, Revisor of Statutes Office
Ann McMorris, Committee Secretary

Conferees appearing before the committee:
Richard Lawson, Sprint State Executive
Cyndi Gallagher, Director of Regulator Affairs, SBC

Others present: See attached list
Presentation by Sprint on Telecommunications Landscape.

Mr. Richard Lawson introduced the Sprint Kansas Government Affairs team members from Junction City,
Russell, Overland Park and Topeka. He provided background information on Sprint and how Sprint views
the telecommunications market. (Attachment 1)

SBC Kansas Overview of Competition
Cyndi Gallagher, director of regulatory affairs, reviewed SBC investment in Kansas, presented amap showing

SBC local service in Kansas and provided background on SBC service in Kansas. She discussed the many
changes that have occurred with the increased number of choices available in voice communications.

(Attachment 2)

Introduction of Bill
Mike Murray, Sprint, explained the proposed amendments to K.S.A. 66-2005 and 66-2008. He has
discussed the new language with the Revisors Office.

Moved by Senator Reitz, seconded by Senator Petersen, introduce the proposed bill to amend KSA 66-2005
and 66-2008 from Sprint. Motion carried.

Approval of Minutes
Moved by Senator Taddiken, seconded by Senator Reitz. minutes for the meetings of the Senate Utilities
Committee held on January 19. 2005 and January 20, 2005 be approved. Motion carried.

At the January 19, 2005 meeting of the Senate Utilities, information on several issues was requested from
KCC. Janet Buchanan provided the committee with the following: (Attachment 3)

1. January 24, 2005 letter to Senator Emler containing replies on prior questions

2. Glossary of telecommunications terms

3. Maps of Western Wireless coverage

4. CURB vs KCC Syllabus by the Court

Adjournment.
Respectfully submitted,
Ann McMorris, Secretary

Attachments - 3

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 1
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% Sprmt Before the Senate Utilities Committee

Remarks by
Richard Lawson, Sprint State Executive — Kansas and Missouri
January 25, 2005

Thank you Mr. Chairman and members of the committee for inviting
Sprint’s views on the telecommunications market.

I thought it might be helpful to begin with a snapshot of Sprint in that
market and in Kansas.

I am proud of the fact that Sprint’s ancestral home is Kansas. Our
beginnings can be traced to Abilene more than 100 years ago where
Cleason Brown - a businessman, farmer and civic leader — founded the
Brown Telephone Company. I believe I read somewhere that he did so as
much as a service to his neighbors as a business proposition.

Through acquisitions, the Brown Telephone Company grew into the

United Telephone System and its parent company, United
Telecommunications.

In 1983, United Telecom entered the long distance business as U.S.
Sprint in partnership with GTE. We built the nation’s first all fiber-optic
network which spans coast to coast and border to border. We became so
well known in that business that United Telecom was renamed Sprint.

In 1995, we launched Sprint PCS and once again built a nationwide
network — this time a wireless network. Sprint PCS became the fastest

growing company in U.S. business history — growing from zero revenue to
$10 billion in annual revenue in about six years.

Today, Sprint associates number 60,000 worldwide. They are
responsible for generating about $25 billion in annual revenue.

About 16,000 Sprint associates work in the State of Kansas, and about
14,000 of our Kansas workers are located at Sprint’'s World Headquarters

Campus in Overland Park. About 11,000 Sprint associates make their
homes in the state.

Our Kansas payroll totals $1.2 billion annually and produces about $56
million in state income taxes.

And while our long distance and wireless businesses have often grabbed
the spotlight, we are still a local telephone service provider. We provide
local telephone service to more than seven million homes and businesses

Senate Utilities Committee
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in the United States. In Kansas, we serve 133,000 access lines in 147
communities like Gardner, Junction City, Russell and Garnett.

That's who we are and who we are proud to be.

Now, I need to turn away from the snapshot of Sprint and focus a

broader picture, and that is how Sprint views the telecommunications
landscape.

In a nutshell, it is a world where the distinction between services is
becoming more and more blurred because of advances in such
technology as wireless, Internet, and broadband telephony. It is a world

where one service can easily be substituted for another service, or
completely replace it.

This is a far different world than the one in which I began my career
thirty years ago. In that world, the agreement between regulators and
local telephone companies was relatively simple. It was our job to build
networks to serve everyone at affordable rates. In return regulators
would preserve our monopolies and allow us to earn a fair profit.

That began to change in 1996 when Congress passed the Federal
Telecommunications Act and this legislature passed a companion state
law. These laws created Competitive Local Exchange Carriers and
required incumbent local telephone companies to lease their networks to
these new competitors at wholesale rates.

By the end of 2003, this first wave of competitors had won about 16% of
the local residential market and about 25% of the medium and large
business market. The FCC reports that Competitive Local Exchange
Carriers had garnered about 22% of the local market in Kansas as of
June 2004.

And now a second wave of competition is upon us. This time it is coming
from competitors who own their own networks. Wireless providers are
encouraging consumers to cut the cord. And cable telephone providers
are making strong inroads with their voice over internet protocol service.

Let's take a look at wireless first.

In the last five years, the number of wireless subscribers has nearly
doubled. In 2003, more than 159 million Americans subscribed to
wireless service, which equals 56% of our entire population.

In the last ten years, wireless minutes of use per month have nearly
tripled and now exceed 500 million minutes a month.
/ ~d 2



This surge in usage is not only the result of subscriber growth, it is also
the result of a dramatic decline in wireless rates. In the last ten years,

the average rate for a wireless minute fell by 80% -- from about 50 cents
a minute to about 10 cents a minute.

In the last ten years, the difference in revenue generated by wireline

service and wireless service also shrunk dramatically — from $70 billion
to 846 billion.

And what about the future? In the next two years, wireless minutes of
use are expected to grow 80% faster than wireline minutes.

In short, wireless service is quickly overtaking wireline service by every
measure.

We know from first-hand experience that wireless services is being
substituted for traditional wireline service. When a Sprint long distance
customer purchases Sprint wireless service, we see a 26% decline in long
distance usage during the first month.

I don’t have numbers specific to Kansas, but nationally, about 6% of
wireline customers have cut the cord and now rely solely on their
wireless service.

No less of a challenge to traditional local telephone service is cable
telephony.

Time Warner is already in the business in the Kansas City area,
including Sprint’s Gardner, Spring Hill and Bucyrus exchanges. When
customers discontinue local service, we do not know if they are leaving
us for a competitor of just leaving town. What I do know is that we have

experienced a 15 percent decline in our residential and business access
lines in Gardner during the last year.

Cable telephony is in its infancy, but its potential to capture market
share is huge. Cable service passes about 97% of all households in the
United States. Kansas is no exception. Here, cable passes 96% of
Sprint’s residential customers.

Nationally, about 15% of all cable subscribers have cable telephony
available to them. But that number is expected to grow to 85% within
three years. Earlier this month, Comcast announced that it intended to
market Internet-based phone service to 15 million homes by the end of
this year and grow that number to 40 million within 18 months.
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Let me close by going back to my original theme. The lines
distinguishing one telecommunications service from another are

becoming increasingly blurred. One service can easily be substituted for
another and, more often than not, can completely replace it.

In other words, consumers have choices. And where and when they have
choices, Sprint believes we can and should reduce and even eliminate
regulation. Where and when consumers have choices, what purpose
does costly government regulation serve?

That’s what I hope this legislature will undertake this year — a close
examination of the telecommunications market and reduce or eliminate
unnecessary and costly regulation.



SBC Kansas

Overview of Competition
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January 25, 2005

Cyndi Gallagher

Director of Regulatory Affairs
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SBC Investment in Kansas

» Retail access lines 924,000
 Employees & Retirees 6,300
* Volunteer hours 82,000
* Payroll $128M
 Taxes $133M
* (Goods, services & investments $165M*
» Grants $1M

Total annual investment= $427 million

*2003 figures
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Background

» Serving Kansas for 125 years
* Bell system divestiture — 1984

e 1996 Telecom Acts

--Federal Act required incumbent companies to
open their networks to competitors

--In return, local companies would be allowed to
compete for long distance

L-



1996 Kansas Act

* Intended to foster competition

e Established Kansas Universal Service
Fund

* Allows the KCC to grant pricing flexibility



Choices in voice communications

Kansans enjoy a variety of communications
options:
* Traditional wireline companies

» Competitive Local Exchange Companies
(CLECS)

» Wireless (cellular)
» Cable
* Voice over Internet Protocol (VolP)

A-b



Communications Evolution

December 2000 June 2004
2.5 million connections 3.1 million connections
(millions) (millions)
CLEC, 0.3,
CLEC, 0.1, 4% 10%

Broadband,
0.1, 3%

Broadband,
0.3, 10%

Wireless, 0.8,

32% Wireless, 1.3,

44%

ILEC, 1.5, 61%

ILEC, 1.1, 36%

During the past three years, the communications market, residential
and business, in Kansas grew nearly 25%. ILEC connections declined
26%, resulting in a 41% decline in ILEC share of total connections.

Source: Dec 04 FCC Status of local competition
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SBC-Kansas line losses

Cumulative Line Losses

NN NN NN

2000 2001 2002 2003 2004
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Wireless

e There are 1.;3 million wireless
subscribers in Kansas

* Wireless lines in Kansas have nearly
doubled since December 1999

Source: Dec 04 FCC Status of local competition
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VolP

VolIP Penetration Predictions (nationwide)

(in millions
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=@ [rost & Sullivan == IDC =@®- Sanford Bernstein == Yankee Group
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Broadband

* Today, over 75 percent of SBC customers
have access to DSL service

11
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Other Broadband Providers

« Cable (Cox, Time Warner, Comcast)
» Satellite (DirecWay)

* Wireless (Verizon, Sprint)

* Fixed wireless (Pixius)

* WiFi (McDonald’s, airports)

| ¥,
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Broadband

e The broadband market has increased from
26K customers in Dec 99 to 323K
customers through June 2004

» Cable providers control 65% of the
broadband market — DSL has 27%

Source: Dec 04 FCC report on high-speed lines 13
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Current issues

A-1Y

* Pricing flexibility — KCC

* Promotions parity — HB 2042

14



KANSAS

CORPORATION COMMISSION KATHLEEN SEBELIUS, GOVERNOR

“BRIAN J. MOLINE, cham
ROBERT E. KREHBIEL, cOMMISSIONER
MICHAEL C. MGFFEI, COMMISSIDNER

January 24, 2005

The Honorable Senator Jay Emler
Senate Utilities Committee, Chairman
State Capitol
300 SW 10%

Topeka, KS 66612

~ Dear Senator Emler:

OriLimes
At the January 19, 2005, meeting of the Senate %@Comttee the Comm1ttec asked for

additional information on several issues. This letter serves as a reply to those requests for -
information.

Attached you will find a glossary of telecommunications terms. The glossary contains a list of

S frequently used acronyms and the term represented. Following this list, there are definitions of

terms common to discussions of telecommunications issues. The glossary 1S located at

L WWW. convergentnet com.

-,'In relation to questlons regarding Kansas Universal Service Fund (“KUSF”) support paid to
- Western Wireless, Senator Lee requested a map that illustrates the coverage of the company’s
service in Kansas. Attached you will find three maps. The first is a copy of a map provided to _
the Commission by Western Wireless. The darkly shaded area represents the approximate si gnal
coverage in the company’s license area. The second map was created by the Commission’s staff
to demonstrate the areas in which Western Wireless is eligible to receive KUSF and Federal
Universal Service Fund (“FUSF”) support. The third map, also created by the Commission’s
- staff, shows the incumbent local exchange carriers that also serve and receive universal service
fund support in the areas for which Western Wireless received designation as an eligible
| telecommunications carrier enabling the company to also receive universal fund support.

Senator Lee also requested information to support the actions taken by the Commission to move
toward a cost-based KUSF. At the January 19, 2005, meeting, I responded that the FCC had
determined that FUSF support should be cost-based and that state universal service funds are
required by the Federal Telecommunications Act (“FTA”) to be consistent with the federal fund.
Section 254(f) of the FTA reads:

A State may adopt regulations not inconsistent with the

Commission’s rules to preserve and advance universal service.

Every telecommunications carrier that provides intrastate

Senate Utilities Committee
January 25, 2005

' Attachment3 1
1500 SW Arrowheod Rood, Topeko, KS 66604-4027 785.271.3100 www. kcc. stote.ks.us



telecommunications services shall contribute, on an equitable and

nondiscriminatory basis, in a manner determined by the State to

the preservation and advancement of universal service in that State.

A State may adopt regulations to provide for additional definitions

and standards to preserve and advance universal service within that

State only to the extent that such regulations adopt additional

specific, predictable, and sufficient mechanisms to support such

definitions or standards that do not rely on or burden Federal

universal service support mechanisms.
The FCC issued the first of several orders regarding the FUSF on May 8, 1997. This order states
the FCC’s intent to identify the costs of providing universal service in high cost areas based on a
forward-looking economic cost methodology. In the May 8, 1997 order, the FCC determined
that FUSF support for non-rural companies would be determined through forward- -looking
economic costs but would address forward-looking economic cost for rural companies separate
from the determination made for non-rural companies. In an order issued May 23, 2001, the
FCC determined that it would continue to use embedded costs (actual costs rather than costs
determined through a modeling process), until 2006, to determine the cost-based FUSF support
for rural companies. Because these orders are lengthy, I have provided a copy of each of these
orders to Ms. Ann McMorris and to Senator Lee. However, I can make more copies available if
needed. ‘

I should clarify that the Commission has also relied on the Kansas Telecommunications Act
(“KTA”) and an opinion of the Kansas Supreme Court (a copy of the opinion is attached). While
K.S.A 66-2008(a) states that the initial amount of the KUSF will be comprised of the revenues
local exchange carriers lost as a result of access charge reduction required in K.S.A. 66- 2005 the
~KTA goes on to state at K.S.A. 66-2008(c):
The commission shall periodically review the KUSF to determine
if the costs of qualified telecommunications public utilities,
telecommunications carriers, and wircless telecommunications
service providers to provide local service justify modification of
the KUSF. If the commission determines that any changes are
needed, the commission shall modify the KUSF accordingly.
The KTA also requires that distributions from the KUSF be made pursuant to the FTA at K.S.A.
66-2008(b). In response to appeals of the Commission’s orders implementing the KUSF, the
Kansas Supreme Court held', that the KTA:
. does not prevent the Commission from making appropriate
adjustments and performing a cost study or from conducting an
audit or earnings review. . . As we view what the legislature did, it
assumed the rates that existed when the Act in question was
adopted, were not unreasonable, arbitrary, and capricious, i.e., in
compliance with Kansas law. The legislature started with this
premise. . .

The sections in the Act which provide for revenue neutrality and
no audit-or earnings review are transitional.

! Citizens’ Utility Ratepayer Board v. Kansas Corporation Commission, 264 Kan.363, 956 P2d 685 (1998).

5-&



Additionally, the KTA was amended in 2002 with the following language at K.S.A. 66-2008(c):
' Prior to June 30, 2006, for each local exchange carrier electing
pursuant to subsection (b) of K.S.A. 66-2005, and amendments
thereto, to operate under traditional rate of return regulation, all
KUSF support, including any adjustment thereto pursuant to this
section shall be based on such carrier’s embedded costs, Tevenue
requirements, investments and expenses.

Thus, the Commission has taken action to review the costs to provide local service of each local
exchange carrier either through a forward-looking economic cost model (SWBT and Sprint) or
through traditional audits of embedded costs (rural independent compames for which twenty
have been completed)

Please do not hesﬂate to call if you have any further questions on these issues. I can be reached

at (785) 271-3293 or j.buchanan@kcc.state ks.us.

‘Sincerely,

jm@ Ensahi i

Janet Buchanan
Chief of Telecommunications
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List of Abbreviations for Telecommunications Terms
AAL — ATM Adaptation Layer
ADPCM — Adaptive Differential Pulse Code Modulation
ADSL — Asymmetric Digital Subscriber Line
AIN — Advanced Intelligent Network
ALI — Automatic Location Information
AMA - Automatic Message Accounting
ANI - Automatic Number Identification
ANSI —American National Standards Institute
API — Applications Programming Interface
ATM — Asychronous Transfer Mode
BHCA - Busy Hour Call Attempts
BHCC - Busy Hour Call Completions
B-ISDN — Broadband Integrated Services Digital Network
B-ISUP — Broadband ISDN User’s Part
BLYV - Busy Line Verification
BNS - Billed Number Screening
BRI — Basic Rate Interface
CAC - Carrier Access Code
CCS - Centi Call Seconds
CCV - Calling Card Validation
CDR — Call Detail Record
CIC - Circuit Identification Code
CLASS — Custom Local Area Signaling
CLEC - Competitive Local Exchange Carrier

CO — Central Office



CPE - Customer Provided/Premise Equipment
CPN - Called Party Number

CTI — Computer Telephony Intergration

DLC - Digital Loop Carrier System

DN — Directory Number

DSL - Digital Subscriber Line

DSLAM - Digital Subscriber Line Access Multiplexer
DSP - Digital Signal Processor

DTMF — Dual Tone Multi-Frequency

ESS — Electronic Switching System

ETSI - European Telecommunications Standards Institute
GAP — Generic Address Parameter

GT - Global Title

GTT — Global Title Translations

HFC - Hybrid Fiber Coax

IAD — Integrated Access Device

IAM - Initial Address Message

ICP — Integrated Communications Provider
ILEC — Incumbent Local Exchange Carrier
IMT - Inter-Machine Trunk

IN — Intelligent Network

IP — Internet Protocol

ISDN - Integrated Services Digital Network
ISP - Internet Service Provider

ISTP — Internet Signaling Transport Protocol



ISUP — ISDN User Part

IXC — Inter-Exchange Carriers

LAN - Local Area Network

LATA - Local Access Transport Area

LCR — Least Cost Routing

LEC - Local Exchange Carrier

LERG - Local Exchange Routing Guide

LES — Loop Emulation Service

LIDB - Line Identification Database

LNP — Local Number Portability

LRN - Local Routing Number

MF — Multi F requency

MFJ — Modified Final Judgement

MGCP — Media Gateway Control Protocol
MMF — Multi-Mode Fiber

MTP — Message Transfer Part

NANP — North American Numbering Plan
NEBS — Network Equipment Building Standards
NFAS — Non-Facility Associated Signalling
N-ISDN — Narrowband Intergrated Services Digital Network
NP - Number Portability

OAM - Operations, Administration, and Maintenance
OLNS - Originating Line Number Screening
OSI - Open Systems Interconnection Model
OSS - Operations Support System

PBX — Private Branch Exchange



PCM - Pulse Code Modulation

- PODP —Public Office Dialing Plan

POI - Point of Interface

POP — Point of Presence

POTS - Plain Old Telephone Service

PRI - Primary Rate Interface

PSTN — Public Switched Telephone Network
PVC — Permanent Virtual Circuit

RBOC — Regional Bell Operating Company
SAC - Service Access Code

SAM - Service Access Multiplexer

SCCP - Signaling Connection Control Part
SCE — Service Creation Environment

SCP - Service Control Point

SPH - Synchronous Digital Hierarchy
SIBB - Service Independent Building Block
SIP — Session Inititation Protocol

SLEE — Service Logic Execution Environment
SMF — Single Mode Fiber

SMS — Service Management System
SONET - Synchronous Optical Network
SS7 — Signaling System 7

SSP — Service Switching Point

STM — Synchronous Transport Mode

STP - Signal Transfer Point



SV — Switched Virtual Circuit

TCAP — Transaction Capability Application Part
TDM — Time Division Multiplexing

UM — Unified Messaging

VC — Virtual Circuit

VoATM — Voice over ATM

VoBSL - Voice over DSL

VolIP — Voice over IP

VoP — Voice over Packet



Glossary of Telecommunications Terms
4ESS - Class 4 toll switch made by Lucent
SESS - End Office switch made by Lucent

AAL — ATM Adaptation Layer. Protocol used on top of ATM to support high-level service
requirements, converting non-ATM bit streams into ATM cells.

AAL2 - ATM Adaptation Layer 2. Used for carrying both CBR traffic and VBR traffic
simultaneously, usually in support of voice over ATM.

AALS - ATM Adaptation Layer 5. AAL functions in support of VBR, delay-tolerant
connection-oriented traffic requiring minimal sequencing or error detection support.

Access Tandem - A tandem switch that is used to interconnect between carriers for equal access.
Typically, this used to interconnect ILECs with IXCs, but now also includes CLECs.

Adaptive Differential Pulse Code Modulation (ADPCM) — A ITU-TS standard technique for
voice encoding and compression. It allows analog traffic to be carried within a 32Kbps digital
channel.

Advanced Intelligent Network (AIN) - An evolving, service-independent architecture that 7
allows a carrier to quickly and economically create and modify telecommunication services for
its customers.

A-Link - In the SS7 world, an A-link is a signaling link that connects a STP to a SSP or SCP. A-
links operate at a transmission speed of 56 Kbps.

American National Standards Institute (ANSI) - A non-government organization which
develops and distributes standards for transmission codes, protocols and high-level languages for
suggested use in the U.S.

Applications Programming Interface (API) - Software that an application program uses to
request and carry out lower level services performed by the computersj or a telphone systems
operating system. For Windows, the API also helps applications manage windows, menus, icons
and other GUI elements. In short, an API is a "hook' into software. An API is a set of standard
software interrupts,calls and data formats that applications programs use to initiate contact with
network services, mainframe communications programs, telephone equipment or program-to-
program communications. For example, applications use APIs to call services that transport data
across a network. Standardization of APIs at various layers of a communications protocol stack
provides a uniform way to write applications. NetBIOS is an eraly example of a network AP
Applications use APIs to call services that transport data across a network.

Asymmetric Digital Subscriber Line (ADSL) — Technology using digital filtering to remove -
noise from twisted-pair copper lines, enabling broadband transmission. There are several
varieties of ADSL using varying hardware, modulation software and compression techniques.
ADSL-2 can deliver up to four VCR-quality video signals but has limited upstream response.
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ADSL can only work over distances of less than 12,000 feet, a requirement 60% of U.S. homes
meet.

Asynchronous Transfer Mode (ATM) - An international standard for high-speed broadband
packet-switched networks operating at broadband digital transmission speeds. The technology is
based on fixed-length, 53-byte cells. ATM includes protocols that specify how diverse kinds of
traffic are transformed into standardized packets whose transport can be managed uniformly -
within the network. '

Automatic Location Identifier (ALI) — A feature of E911 systems that provides information
such as name, phone number, address, nearest cross street, to agents answering E911 calls.

Automatic Message Accounting (AMA) — The network functionality that measures, collects,
formats, and outputs subscriber network-usage data to upstream billing and other operating
systems.

Automatic Number Identification (ANI) — More colloquially called Caller ID. A service
provided by local exchange carriers in which the telephone number of a caller is sent to the
called-party's telephone between the first and second ring. This is one of several CLASS
services, all of which require SS7 interoffice signalling. '

Backbone — Part of a network used to connect smaller segments of networks together.

Bandwidth - The relative range of frequencies that can be passed by a transmission medium.
Greater bandwidths mean a higher information carrying capacity of the transmission circuit.
Usually measured in Hertz, bandwidth is assessed as the number of bits that can be transferred
per second.

Basic Rate Interface (BRI) - The ISDN interface standard for single-line ISDN service. This
standard provides for two message-bearing 64 Kbps B channels for speech and data, plus a 16
Kbps D channel for network signaling and data.

B channel - Message-bearing 64 Kbps digital channel used for digital transmission of high speed
data and video.

Billed Number Screening (BNS) — When consumers decide who can and who cannot charge a
call to their phone based on an agreement with their local telephone company to screen calls.

Bit Rate — The number of bits transmitted over a telephone line per second.

B-Links, D-Links and B/D Links - Links interconnecting two mated pairs of STPs are referred
to as B-links, D-links or B/D links.

Broadband - A term used to describe a channel with more bandwidth than a standards voice
grade channel. Broadband channels are used to carry multiple high-speed voice and data
transmissions on a common communications path.

Broadband Integrated Services Digital Network (B-ISDN) - An evolving standard for the
second generation of integrated services digital networks. Broadband ISDN services employ
packet switching to integrate voice and data services over a high-speed, packet-based
infrastructure.

-1\



Broadband ISBN User’s Part (B-ISUP) - An SS7 protocol defining the signaling messages to
control connections and services.

Bursty — Data transmitted in short, uneven bursts with relatively long, silent intervals between.

Busy Hour - An uninterrupted 60-minute period during which the average volume of
telecommunications traffic is at its maximum.

Busy Hour Call Attempts (BHCA) - A measure of dynamic traffic calls that can be attempted
in an average Busy Hour.

Busy Hour Call Completion (BHCC) - A measure of dynamic traffic calls that can be
completed in an average Busy Hour.

Busy Line Verification (BLV) — A feature that allows an attendant to verify the busy or idle
state of telephone lines and to break into the conversation.

Call Detail Record (CDR) — A billing feature of a telephone system which allows the system to
collect and record information on outgoing and incoming phone calls such as who made/received
them, where they went, what time, how long, etc.

Called Party Number (CPN) — When a call is set up over an ISDN network, SS7 send an initial
address message which contains the as part of the ISUP protocol

Calling Card Validation (CCV) - Process of verifying that a calling card is valid and then
processing a call to be billed to that account.

Carrier Access Code (CAC) - The sequence that an end user dials in order to access the
carrier's switch service. The codes are composed of 7 digits in the form of 101xxxx, where xxxx
is the CAC.

Centi Call Seconds (CCS) - In telecommunications traffic engineering terminology, CCS
represents (centi call seconds) one hundred call seconds or one hundred seconds of telephone
conversation. One hour of telephone traffic is equal to 36 CCS (60 x 60 = 3600 divided by 100
= 36) which is equal to one erlang. CCS are used in network optimization. CCS can also mean
Cumulative call seconds which is measure of trunk occupancy.

Central Office (CO) - The facility of a telecommunications common carrier where subscribers'
lines are joined to switching equipment for connecting other subscribers to each other, locally
and long distance.

Centrex - A type of phone service offered by local exchange carriers that provide PBX like
functions to a group of users without the need for a PBX. Despite having individual phones

connected to the central office, users are able to dial each other by extensions, transfer calls, etc.

Circuit Identification Code (CIC) — An SS7 term used to identify a particular circuit within a
trunk group.
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Circuit Switch — A switching system that establishes a dedicated physical connection between
end points, in a network, for the duration of the communication session.

Class 4 Gffice - A switching center for toll calls. A class 4 office switches toll traffic originating
at class 5 offices to other class 4 offices, or offices of a higher class. In addition, a class 4 office
relays toll traffic from class 4 toll offices to the class 5 end office serving the destination address.

Class 5 Gffice - The lowest level in a hierarchy of central offices. Class 5 offices serve as the
network entry point for user access lines and are a switching center for local calls.

C-Links: Links that interconnect mated STPs. They are used to enhance the reliability of the
signaling network in cases where one or multiple links are unavailable.

Competitive Local Exchange Carrier (CLEC) - These are new local carriers, typically formed
after the US Telecommunications Act of 1996, to compete with the incumbent RBOCs.

Compression — Reducing the size of the data, image, voice or video file sent over a telephone
line, lessening the bandwidth needed to transmit the file.

Computer Telephony Integration (CTI) - The combining of data with voice systems in order
to enhance telephone service. Examples include the dehvery of Caller ID information via a PC,
and the ability to access mail via the PC.

Custom Local Area Signaling Services (CLASS) - A grouping of optional features to basic
local exchange telephone service or enhanced telephony services that utilize the signaling system
7 (S57) channel to carry data about a call. CLASS provides subscribers with the ability to screen
and selectively reject, forward, trace, and redial incoming call—Caller ID is one example.

Customer Premise Equipment (CPE) — Equipment which resides on the customer’s premise,
such as a PBX or IAD.

Default Routing — The ability of the switch to continue the call based on the dialed number
when the SCP cannot be accessed due to abnormal circumstances.

Digital Signal Processor (DSP) — A digital microprocessor that calculates digitized signals that
were originally analog (e.g. voice) and then sends the results on. DSPs are used in
telecommunications for tasks such as echo cancellation, call progress monitoring, voice
processing and for compression.

Directory Number (DN) — A unique complement of digits associated with the name of a
subscriber in a telephone directory. Your phone number.

Digital Loop Carrier (DLC) - An access provisioning system by which a telephone switch is
able to remotely deploy telephony interfaces to customers. Typically, the connection between the
switch and DLC is via a digital or fibre connection, and user interfaces such as POTS lines are
deployed out of the DLC to customers.

Digital Subsciber Line (DSL) - DSL is the technology that is employed between a customer
location and the carrier’s network that enables more bandwidth to be provided by using as much
of the existing network infrastructure as possible.
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Digital Subscriber Line Access Multiplexer (BSLAM) - A network device at a telephone
company central office that receives signals from multiple customer DSL connections and puts
the signals on a high-speed backbone line using multiplexing techniques.

DMS 100 - Class 5 end office switch made by Nortel.

DMS 250 - Access tandem switch made by Nortel.

DMS 500 — Class 5 end office switch made by Nortel.

Donor Exchange — The switch the Directory Number was initially ported from.

DS-0 - Digital signal level zero. A single digital 64 Kbps, pulse code modulated, transmission
channel which represents the starting point for a digital multiplexing hierarchy.

DS-1 - Digital signal level one. A 1.544 Mbps digital signal comprised of 24 multiplexed 64
Kbps DS-0 digital channels.

DS-3 - Digital signal level three. A 44.6 Mbps digital signal comprised of 28 multiplexed DS-1
signals that is carried over a T-3 facility.

Dual Tone 'Multi-Frequency (DTMF) — A term used to describe push button or touchtone
dialing.

E-1 — The European equivalent of a T-1, however an E-1 line can support 32 64kbps channels,
versus 24 64kbps of a T-1.

E-3 — The European standard for T-3.
E911 — Enhanced emergency reporting service. 911 service becomes enhanced 911 when there
is a minimum of two special features added to it — Automatic Number Identification (ANI) and

Automatic Location Information (ALI).

Echo cancellation — A technique that allows for the isolation and filtering of unwanted signals
caused by echoes from the main transmitted signal.

E-links: Links that provide backup connectivity to the SS7 network in the event that the “home’
STPs are unreachable using the A-links.

End Office - The location where carriers place telecom equipment closest to the customer.
Typically, this is where customers are provisioned. Class 5 switches are typically located here.

Equal Access - A condition where the local exchange access service offered by a carrier is made
available in equal kind, quality, and price to all long distance companies.

Electronic Switching System (ESS) — One type of AT&T/Lucent's family of stored, program-
controlled central office switches, including the 4ESS and 5ESS switches.

European Telecommunications Standards Institute (ETSI) — The European counterpart ot
ANSI, tasked with paving the way for telecommunications integration in the Eurpoean
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community as part of the single European market program. ETSI’s main goal is the unrestricted
communication.between all the member states by provisioning Buropean standards.

EWSD - Switching system made by Siemens.
Exchange — Another term for switch.
F-links — A link used to connect two SS7 signaling points.

Facilities Based Service Provider — Identifies owners of switches and infrastructure—a reseller
of switched services is not a facility based service provider.

Feature Group - In switched access tariffs, a Feature Group denotes a specific and uniform type
and quality of local exchange access available to inter-exchange carriers and other types of
telecommunications companies.

Feature Group A - A line-side switched access connection for originating and terminating
traffic. Customers of a long distance company that use Feature Group A for originating access
must dial a seven-digit local number to reach an inter-exchange carrier, and then use a touch tone
phone or tone dialer to dial an identification code plus the phone number they want to reach. In
arcas where equal access is not available, Feature Group A is provided at discounted rates.

Feature Group B - A trunk-side switched access connection for originating and terminating
traffic. Transmission quality is superior to that of Feature Group A. Customers of a long distance
company using Feature Group B for originating access must dial "950" followed by a "1" or a
"0" and the three-digit carrier identification code of their chosen company. Mostly superseded by
Feature Group D.

Feature Group C - A trunk-side switched access connection that directly links local phone
company end offices with the long distance network of AT&T. Only AT&T has Feature Group
C access connections, which offer the highest transmission quality and a complete array of
access features for originating and terminating long distance traffic.

Feature Group D - The equal access connection; a trunk-side switched access connection equal
in quality, features, and price to the Feature Group C connection of AT&T. Customers in
exchanges where Feature Group D is available can pre-subscribe to any one long distance
company. They can reach their chosen company by dialing "1" plus the phone number they want
to reach. Customers in an equal access area can use other long distance companies by dialing "1"
and "0" and the five-digit carrier identification code of the carrier they want.

Frame Relay — A packet-switched method of data communications provided by
telecommunications carriers and Internet service providers. Frame relay can provide guaranteed

bandwidth at no additional charge if the lines are open during periods of low traffic.

Fully Associated Link (F-links) — A link which is used to connect two SS7 signaling points
when there is a high community of interest between them and it is economical to link them.

Global Title (GT) — An address such as customer-dialed digits that does not contain information
that would allow the SS7 network to route it.
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Global Title Translations (GTT) — The process of translating a GT from dialed digits to a point
code address and application address by means of a STP.

GR-303 — A set of technical specifications from Bellcore that define the interface between the
DLC and a Class 5 switch.

G-Recommendations — A series of standards deﬁned by the ITU-T covering transmission
facilities. Including, but not limited to:

H.323 — A framework of protocols for inter-working voice, video and data across an IP network.

Hot Swappable — The ability of a component to be added to or removed from a piece of
equipment without powering down the device, providing maximum uptime.

Hunt Group — A series of telephone lines organized so that if the first line is busy the next line
is hunted and so on until a free line is found.

Hybrid Fiber Coax (HFC) — An access infrastructure typically used by cable companies and
multiple system operators (MSOs) to deliver services to their customers. Most of the access
infrastructure is via fiber, with the last portion (street to home) being coaxial cable.

In-Band Signaling — A method of controlling information in a telecommunications network by
using tones or other signals carried within the same band or channel as the information being
carried. For example, in a telephone call, tones can be used to control the transmission, receipt
and disconnection of the call.

Initial Address Message (JAM) — A SS7 signaling message that contains the address and
routing information required to establish a point-to-point telephone connection.

Integrated Access Device (IAD) — An access device located on the customer premises that can
handle both voice and data services.

Integrated Communications Provider (ICP) — A company that provides bundled
communications services, including voice and data services.

Interexchange Carrier (IXC) — Long distance companies that sell toll-free 800, international
and outgoing telephone service on an interstate basis.

Incumbent Local Exchange Carrier (ILEC) — This is the incumbent local phone company
which owns most of the local loops and facilities in a serving area; frequently an RBOC,

Integrated Services Digital Network (ISDN) — A switched network providing end-to-end
digital connectivity for simultaneous transmission of voice and/or data over multiple multiplexed
communications channels and employing transmission and out-of-band signaling protocols that
conform to internationally-defined standards.

Intelligent Network (IN) - A telecommunications network architecture in which processing
capabilities for call control and related functions are distributed among specialized network
nodes rather than concentrated in a switching system. The SS7 network forms part of the IN
infrastructure.
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Inter-Machine Trunk (IMT) — These are switch-to-switch trunks that are used to carry calls
between carriers. Signaling is not performed in-band on these trunks; instead, they are
coordinated via the overlayed SS7 network.

Inter-Exchange Carrier (IXC) — A carrier that is allowed to carry traffic from one LATA to -
another, typically long distance inter-state traffic, but can also include intra-state toll traffic.

Intermediate Exchange — A tandem switch.

Internet Protocol (IP) — A network layer (Layer 3) standard for data transmission that performs
the addressing function and contains some control information to allow packets to be routed
through networks.

Internet Signaling Transport Protocel (ESTP) — A standard used to provide signaling
interconnection between packet networks and the PSTN.

Internet Service Provider (ISP) — An ISP connects end-users to the Internet via telephone
lines.

Intra-LATA — Telecommunications services that originate and terminate in the same Local
Access and Transport Area.

ISDN User Part (ISUP) — The portion of SS7 that handles call control for ISDN-type calls.

ITU-T — The Telecommunication Standardization Sector of the International
Telecommunications Union .

Local Area Network (LAN) — A geographically localized network located on an individual
organization’s premise. A LAN enables computer devices to communicate with each other as
well as share and have access to peripherals such as printers, fax services, modem services and
centralized databases.

Local Access Transport Area (LATA) — A geographical area within which a divested RBOC is
permitted to offer regional toll and access services.

Local Exchange - Geographic area determined by the appropriate state regulatory authority in
which calls generally are transmitted without toll charges to the calling or called party. Several
local exchanges may exist within a LATA.

Least Cost Routing (LCR) - A telephone system feature that automatically chooses the lowest
cost phone line to the destination. The “lowest cost™ is deteremined by algorithms, equations and
decision trees programmed into a PBX.

Line Identification Database (LIDB) — Database developed by RBOCs and all local telephone
companies that contain all the valid telephone and calling card numbers in their regions, and

have the necessary information to perform billing validation.

Line Served by Switch — Any Directory Number that is connected to the switch or subtends the
switch. The DN may be a physical subscriber port or a virtual DN.
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Local Number Portability (LNP) — The ability of telephone subscribers to maintain their
phone numbers when they change local telephone companies. Dependent on SS7 in order to
implement.

Local Exchange Carrier (LEC) — Any company authorized by the state public utility
commission to sell local telephone service. '

Local Exchange Routing Guide (LERG) — A Bellcore document which lists all North
American Class 5 central offices or end offices and describes their relationship to Class 4 tandem
offices. It is often used by carriers for network design.

Local Loop — The local loop is the telephone line that runs from the local telephone company’s
end office switch to the end user’s premise.

Location Routing Number (LRN) — A 10 digit number used to uniquely identify a switch that
has ported numbers.

Loop Emulation Service (LES) — An ATM Forum specification designed to emulate a
customer’s local loop using ATM by extending class 5 services capabilities, along with high-
speed data services, to customers.

Media Gateway — Communications switch equipment operating at the edge of multi-service
packet networks.

Modified Final Judgment (MEJ) — The 1984 US Department of Justice ruling that resulted in
the divestiture of the Bell Operating Companies from AT&T.

Media Gateway Control Protocol (MGCP) - An IETF draft standard for a protocol that
allows Voice Gateways to control external call control elements. MGCP assumes a call control
architecture where the call control 'intelligence' is outside the gateways and handled by external
call control elements.

Message Transfer Part (MTP) —Level 1 through 3 protocols of the SS7 protocol stack. It
provides functions for the basic routing of signaling messages between signaling points.

Mutlti-Frequency (MF) — Inband, analog trunk signaling.

Multi-Mode Fiber (MMF) — Fiber in which the ultrapure glass that forms the core transmission
medium is between 50 and 62.5 microns. This fiber has less carrying capacity than single-mode
fiber.

Multiplexing - A process that concentrates traffic by combining a large number of lower-speed
transmission lines into one high-speed line by splitting the total available bandwidth of the high-
speed line into narrower bands (frequency division), or by allotting a common channel to several
different transmitting devices, one at a time in sequence (time division).

MUX - A multiplexing device.
Narrowband Integrated Services Digital Network (N-ISDN) — Standards-based voice and

data network that operate over today's TDM-based switches and provides 144K and 1.544 Mbps
interfaces.



Network Equipment Building Standards (NEBS) — NEBS defines a set of performance,
quality, environmental and safety requirements for carrier class telecommunications equipment.
NEBS compliance is usually required by telecommunications service providers for equipment
installed in their switching offices. Level 3 represents the highest ranking.

Next Generation (Next Gen) — Used to describe emerging technologies.

Non-Facility Associated Signalling (NFAS) — Out of band signaling which allows signaling to
be completed without using up excessive bandwidth.

North American Numbering Plan (NANP) - The numbering architecture in which every
station in an NANP area is identified by a unique 10-digit address consisting of a three-digit area
code, a three-digit central office code, and a four-digit subscriber number.

Number Portability (NP) — The ability for end-users to retain their telephone number when
they change service providers, location or their service.

OC-1: Optical Carrier One. Bit rate of 51.84 Mbps and capacity of 28 DS-1s.
OC-3: Optical Carrier Three. Bit rate of 155.52 Mbps and capacity of 84 DS-1s.
OC-12: Optical Carrier Twelve. Bit rate of 622.08 Mbps and capacity of 336 DS-1s.

Open Standard - A computer or communications standard whose technical specifications are
readily available to equipment manufacturers and other partles that want to incorporate the
standard into their products or systems.

Open Systems Interconnection Model (OSI) — An international set of rules for computer
networking that creates open standards to allow a computer on any network to share information
with any other computer on that network or a connected network.

Operations, Adminstration, and Maintenance (OAM) — A group of network management
functions that provide information and specifics to manage a system or network such as
performance information, network fault indications, and data and diagnosis functions.

Operations Support System (OSS) — Methods and procedures that support the daily operation
of a carrier's infrastructure, including order processing, equipment assignment, etc.

Packet Switching — The technique by which a stream of data is broken into standardized
“packets,” each of which contains address, sequence, control, size, and error checking
information, in addition to the user data. Packet switches operate on this added information to
move the packets to their destination in the proper sequence and again present them in the
correct continuous stream.

Permanent Virtual Circuit (PVC) — This is a connection between end points that is defined in
advance and requires little if any setup time, and end points are normally defined for the carrier,

by the customer, in advance.

Point of Interface (POI) — The point in a network at which carriers interface with one another.
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Point Code - A network address used within the SS7 network to represent a Service Switching
Point (SSP) for routing purposes. Typically, each SSP switch within an SS7 network has at least
one point code.

Point of Presence (POP) — A long distance company’s switch that is connected to the local
telephone company’s central office. The POP is the point at which telephone and data calls are
handed off between local telephone companies and long distance telephone companies.

Port - An interface location that provides a point of access for peripheral equipment, such as
central office lines.

Plain Old Telephone Service (POTS) — The traditional telephone service for the transmission
of speech across the telephone network.

Primary Inter-LATA Carrier Code (PIC) - This code is associated with the customer profile
of every phone subscriber, and is used to route to the customer's pre-selected long distance
carrier.

Primary Rate Interface (PRI) — TThis is the narrowband ISDN interface standard for high-
speed ISDN service. Within the US, this provides 23 channels of data and/or voice traffic.

Private Branch Exchange (PBX) - Equipment used to switch telephone calls within a business
or closed environment and also for that environment to outside lines.

Public Switched Telephone Network (PSTN) — The current narrowband-based telephone
network that was designed for voice traffic.

Pulse-Code Modulation (PCM) — An analog to digital conversion technique. It is used to
convert voice for transmission over digital facilities. It is also used to convert voice analog data
to digital data for transmission in a multiplexed voice and data stream over T1 or other digital
circuit.

Q.2931 - An ITU standard for basic call control/connection across an ATM network.

Reciproeal Billing - A process by which the carrier who locally terminates a call to a customer
gets compensated by the carrier who delivered the call for termination.

Redundancy - Having back-up systems available to provide uninterrupted continuous service in
the case of a failure in the main system.

Regional Bell Operating Company (RBOC) — Regional companies formed after the divestiture
of AT&T in 1984. At the time of the divestiture, there were seven companies, but now that
number has been reduced to four. In today's competitive environment, they are typically referred
to as Incumbent Local Exchange Carriers (ILECs).

Scripting Language: Simplest form of computer programming using nearly plain English
commands. A high-level programming language which uses a language that is recognizable as
something like natural language. JAVAScript, developed jointly by SUN and Netscape for
writing Web applets, is an example of a scripting language, as is Hypertalk and Supertalk.
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Service Access Code (SAC) — These are the special codes that replace the area code and are
used for special network services. (Examples include 500, 700, 800, 888, 877, and 900.)

Service Access Multiplexer (SAM) - Generic name for a central office located multiplexer that
aggregates multiple customers via lower speed line to a higher speed trunk connection.

Service Control Point (SCP) - A remote computer database within the SS7 network that
receives queries from SSPs in order to process applications such as 800 and LNP number
lookups and calling card verification.

Service Creation Environment (SCE) — Supports the creation, management, and execution of
various test cases that allow a user to verify and maintain IN services.

Service Independent Building Block (SIBB) — Software modules that can be combined
together to allow new computer telephony services to be developed.

Service Logic Execution Environment (SLEE) - A functional group residing in an signal
control point or adjunct that contains the service logic and control, information management
automatic message accounting and operations functional entity. :

Service Management System (SMS) — Allows provision and updating of information on
subscribers and services in near real time for billing and administrative purposes.

Service Switching Point (SSP) — Within the SS7 network, an SSP is a telephone central office
switch that inter-works with the network.

Session Inititation Protocol (SIP) — A protocol for transporting call setup, routing,
authentication and other feature messages to endpoints within the IP domain, whether those
messages originate from outside the IP cloud over PSTN resources or within the cloud.

Signaling Connection Control Part (SCCP) - Part of the ITU-T signaling protocol and of the
S87 protocol. It provides routing and management functions for the transfer of messages other
than call set-up between signaling points. It typically supports the MTP.

Signaling System 7 (SS7) — The SS7 network allows call control and transaction messages from
the integrated voice and data network to be transferred on communications paths that are
separate from the voice and data connections. It delivers out-of-band signaling that provides fast
call setup by means of high-speed, circuit-switched connections and transaction capabilities
which deal with remote database interactions. S§7 makes such enhanced telephony features as
caller ID, call forwarding, and call waiting widely available, SS7 also plays an integral role in
the deployment of ISDN. The SS7 protocol consists of four basic sub-protocols:

Message Transfer Part (MTP), which provides functions for basic routing of signaling

messages between signaling points;

Signaling Connection Control Part (SCCP), which provides additional routing and
management functions for transfer of messages other than call setup between si gnaling
points;

Integrated Services Digital Network User Part (ISUP), which provides for transfer of
call setup signaling information between signaling points;
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Transaction Capabilities Application Part (TCAP), which provides for transfer of
non-circuit related information between signaling points.

Signaling Transfer Point (STP) — An STP is a packet switch within the SS7 network that routes
network call information among other circuit switches and between SSPs and SCPs.

SIGTRAN Standards — Standards to define an architecture and related protocols to support
transport and interworking of signaling over IP.

Single-Mode Fiber (SMF) — Fiber in which the ultrapure glass that forms the core transmission
medium is between 8—10 microns. This fiber makes up the majority of today’s long distance
network. Only one ray or mode can travel down the strand, making a simpler job of regenerating
the signal at points along the span.

Softswitch — As defined by the International Softswitch Consortium, a softswitch (a.k.a. call
agent, call server or media gateway controller) is a device that provides, at a minimum:
Intelligence that controls connection services for a media gateway, and/or native IP endpoints. It
has the ability to select processes that can be applied to a call. It can provide routing for a call
within the network based on signaling and customer database information. It has the ability to
transfer control of the call to another network element. It provides interfaces to and supports
management functions such as provisioning, fault, billing, etc.

Switched Virtual Circuit (SVC) — A temporary connection between end points. Connections
last only as long as necessary and are disconnected when the session is complete.

Synchronous Digital Hierarchy (SDH) — Term used by the International Telegraph and
Telephone Consultative Committee to refer to SONET.

Synchronous Optical Network (SONET) — The ANSI standard that allows interworking of
transmission protocols from multiple vendors. SONET is the ANSI standard for transmitting
digital information over optical networks.

Synchronous Transport Mode (STM) — The synchronous transmission capability of a system
that is capable of both synchronous and asynchronous capabilities of B-ISDN service.

T-1 - A digital transmission link capable of handling 1.544 Mega bits per second.
T-3 -28 T-1 lines.
Tandem Network - An arrangement of voice switches that enables calls to be routed through

two or more switching centers in tandem fashion, such that each end office switch does not need
to be directly connected to each other.

Tandem Switch - A voice switch that is designed primarily with trunk interfaces rather than
subscriber interfaces.

Telephony-Grade - 99.9994% uptime or the higher reliability standard circuit switches require
(translating into 3 minutes of downtime a year), as opposed to the "carrier-class" reliability
standard of 99.999% (called "five-nines").
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Time Division Multiplexing (TDM) — A multiplexing scheme in which numerous signals are
combined for transmission on a single communications line or channel. Each signal is broken up
into many segments, each having a very short duration and specific time slots within the channel.
The slots are assigned whether or not any signals are available for transmission.

'ER—3G3 A Bellcore standard for communication between telephony switches and Digital Loop
Carrier systems.

Transaction Capabilities Application Part (TCAP) — The portion of the SS7 protocol that is
used to make database queries to SCPs. It is used to support services such as 800 and LNP
number translation, as well as other functions.

Trunk - The line of communication between switching systems.

Unbundling — 1. As part of telecom deregulation, ILECs were required to unbundle their
network elements and lease them at wholesale rates to CLECs, in order to be allowed into the
long distance market. 2. Removing the service intelligence from the switching function.

Unified Messaging (UM) — Voice, fax, electronic mail, image and video all on one platform
available to consumers via a local area network.

V5 — A standard approved by ETSI for the interface between the access nework and the carrier
switch to provide basic telephony, ISDN and semi-permanet leased lines. The Eurpoean
equivalent of GR.303.

Virtual Circuit (VC) — A link between two or more end stations on a packet switched mesh
network. It provides a temporary or dedicated connection-oriented session between two end
points. The defining characteristic is a predefined path through a network that has many paths.

Voice Over ATM (VoATM) — The process of transmitting voice traffic across an ATM-based
packet network.

Voice Over DSL (VoDSL) — The process of transmitting voice traffic across a DSL-based
packet network. Using a greater range of frequencies over the existing copper line makes this
increase in bandwidth possible.

Voice Over IP (VoIP) — The process of transmitting voice traffic across an [P-based packet
network.

Voice Over Packet (VoP) — The process of transmitting voice traffic across any kind of packet
network.
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Western Wireless d/b/a Cellular One

COVERAGE MAP LIMITATIONS

Coverage maps represent an estimate of signal coverage and are provided
for informational purposes only. Information provided in coverage maps s
not a guarantee of service availability. Actual service coverage, quality and
availability may vary. Service is subject to unavailability or transmission limits
caused by network problems or limitations, as well as the model, condition
and functioning of equipment, or atmospheric or topographical conditions,
and may temporarily be interrupted, dropped, refused, limited, or curtailed.
Western Wireless is not liable for any service limits, failures or outages.
"Digital" service is only available within our digital service area and service
outside the digital coverage area may be analog. Certain digital features
may not function outside of our local digital service area or while roaming.
See the CellularOne® service agreement for details, or call Customer Service
toll-free at 1-800-635-0304.

- Cellular One Home Servics Area®
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78548 -- Citizens' Utility Ratepayer Bd. v. Kansas Corporation Comm'n -- Abbott -- Kans... Page 1 of 26

) % _E:'ES" | Keyword | Name » SupCt - CtApp | Docket | Date |

264 Kan. 363
(956 P2d 685)

Nos. 78,548; 78,822; 78,823; 78,834

CITIZENS' UTILITY RATEPAYER BOARD, Appellant, v. THE STATE CORPORATION COMMISSION OF THE
STATE OF KANSAS, Appellce.
MULTIMEDIA HYPERION TELECOMMUNICATIONS and KANSAS CITY FIBER NETWORK L.P., Appellants, v.
THE STATE CORPORATION COMMISSION OF THE STATE OF KANSAS, Appellce.
CMT PARTNERS, TOPEKA CELLULAR TELEPHONE COMPANY, INC., and AIRTOUCH CELLULAR OF KANSAS,
INC., Appellants, v. THE STATE CORPORATION COMMISSION OF THE STATE OF KANSAS, Appellee.

SYLLABUS BY THE COURT

1. The legislature determines utility policy, and so long as a legislative act does not contravene federal or state law, courts
should not interfere with it, even though the action taken appears, to the court, to be unsound and not the best way, or even a
good way, to carry out the stated purpose of the act.

2. Courts must construe all provisions of statutes in pari materia with a view of reconciling and bringing them into workable
harmony, if reasonably possible to do so.

3. In interpreting a statute, a court must give effect to its plain and unambiguous language, without determining what the law
should be. _

4. In construing statutes, the legislative intention is to be determined from a general consideration of the entire act. Effect

. must be given, if poseuble to the entire act and every part thereof. To this end, it is the duty of the court, as far as practicable,

to reconcile the different provisions so as to make them consistent, harmonious, and sensible.
5. A tax is a forced contribution to raise revenue for the maintenance of government services offered to the general public.

6. A strict apph'cation of the scparation of powers doctrine is inappropriate today in a complex state government where
administrative agencies exercise many types of power and where legislative, executive, and judicial powers are often blended
- together in the same administrative agency.

\

7. A statute should express the law in general terms and delegate the power to apply it to an executive agency under standards
provided by the legislature. What is a sufficient standard must necessarily vary somewhat according to the complexity of the

. area sought to be regulated. Standards may be 1mphcd from the statutory purpose. The moderm trend is to require less detailed
standards and guidance to the administrative agencies in order to facilitate the adm1mstrat10n of laws in areas of complex
social and economic problems.

8. In a Kansas Corporation Commission (KCC) rate case, the record is examined and it is keld: (1) A revenue neutral concept
is not prohibited by or contrary to the Federal Telecommunications Act of 1996; (2) the Kansas Telecommunications Act of
1996 does not prevent a subsequent audit and earnings study; (3) the Kansas Act does not conflict with the KCC's statutory
duty to regulate and ensure just and reasonable rates and charges to consumers; (4) by failing to include what it would have
presented at the technical hearings in its motion for KCC reconsideration, CMT waived the issue of improper notice of the
hearings; (5) K.S.A. 1996 Supp. 66-2008(b) and K.S.A. 66-1,143(b) do not conflict; (6) K.S.A. 1996 Supp. 66-2008 is a
delegation of administrative power, not legislative power, to the KCC; (7) the KCC did not order and was not required to
order a local service rate increase or rate rebalancing, and the initial funding amount for the Kansas Universal Service Fund
(KUSF) is appropriate; and (8) the KCC orders allowing a setoff procedure are not inequitable or discriminatory.

Review of the judgment of the Court of Appeals in 24 Kan. App. 2d 222, 943 P.2d 494 (1997). Appeal from the Kansas
Corporation Commission. Judgment of the Court of Appeals reversing and remandmg the Kansas Corporation Commission is
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affirmed in part and reversed in part. The orders of the Kansas Corporation Commission are affirmed. Opinion filed March
13, 1998.

- Walker Hendrix, consumer counsel, of Topeka, argued the cause, and 4/len Brady Cantrell, consumer counsel, of Topeka,
was with him on the briefs for appellant Citizens' Utility Ratepayer Board.

" Mark P. Johnson,, of Sbnnenschein Nath & Rosenthal, of Kansas City, Missouri, argued the cause, and Tamara Seyler-
James, Lisa C.-Creighton, and Amy E. Bauman, of the same firm, were with him on the briefs for appellants Kansas City
Fiber Network L.P. and Multimedia Hyperion Telecommunications.

Marc E. Elkins and Lisa J. Hansen, of Morrison & Hecker L.L.P., of Kansas City, Missouri, were on the briefs for appellants
CMT Partners, Topeka Cellular Telephone Company, Inc., and Airtouch Cellular of Kansas, Inc.

Eva Powers, assistant general counsel, argued the cause, and Glenda Cafer, general counsel, and Marianne Deagle, Susan
Stanley, and Janette Corazzin, assistant general counsels, of Topeka, were with her on the briefs for appellee Kansas
Corporation Commission. .

Robert A. Fox, of Foulston & Siefkin, L.L.P., of Topeka, argued the cause, and Dana Bradbury Green, of the same firm, and
Michael J. Jewell, of Austin, Texas, were with him on the briefs for intervenor AT&T Communications of the Southwest,
Inc. :

William R. Drexel, of Topeka, argued the cause, and Michael C. Cavell and Lori A. Fink, of Topeka, and Frank A. Caro, of
Polsinelli, White, Vardeman & Shalton, of Overland Park, were with him on the brief for intervenor Southwestern Bell
Telephone Company. .

Stephen D. Minnis, of Overland Park, argued the cause, and Martha Jenkins, of Kansas City, Missouri, was with him on the
briefs for intervenor United Telephone Companies of Kansas d/b/a Sprint Communications.

Mark E. Caplinger and James M. Caplinger, of James M. Caplinger, Chartered, of Topeka, and Thomas E. Gleason, Jr., of
- Gleason & Doty, Chartered, of Ottawa, were on the briefs for intervenors State Independent Alliance and Independent’ =
Telecommunications Group, Columbus, ef al. '

" The opinion of the court was delivered by

ABBOTT, J.: This case is before the Supreme Court on petitions for review by various parties and intervenors, viz., appellee -
Kansas Corporation Commission (KCC), intervenor Southwestern Bell Telephone, intervenor Sprint Communications/United
Telephone Companies, intervenor State Independent Alliance, intervenor Independent Telecommunications Group,
Columbus, et al., and appellants/cross-petitioners for review CMT Parmers, et al. :

SWBT and Sprint/United are incumbent local exchange carriers (LECs) in Kansas. State Independent Alliance and
Independent Telecommunications Group, Columbus, ef al., are special interest groups representing rural independent LECs
(ILECs). The rural ILECs represented by these two groups provide local exchange services throughout Kansas. CMT
Partners, ef al., are business entities and radio common carriers providing commercial mobile radio service in Kansas
(wireless service providers). Multimedia Hyperion Telecommunications and Kansas City Fiber Network L.P. are providers of
private line and competitive access services in Kansas.

In general, the Court of Appeals in 24 Kan. App. 2d 222, 943 P.2d 494 (1997), invalidated certain portions of the Kansas
Telecommunications Act of 1996 (Kansas Act) (L. 1996, ch. 268, § 1 through § 12, codified at K.S.A. 1996 Supp. 66-2001 et
seq.) and the KCC orders implementing that Act on grounds they were inconsistent with the Federal Telecommunications Act
of 1996 (Federal Act), Pub. L. No. 104-104, 110 Stat. 56 (1996), and also inconsistent with certain provisions of Kansas law.
The Court of Appeals also held K.S.A. 66-1,143(b) does not prevent the KCC from requiring wireless service providers to
contribute to the Kansas Universal Service Fund (KUSF); wireless service providers were not given proper notice of the
proceedings and a reasonable opportunity to prepare for the hearings before the KCC; and the legislature's authorization to
the KCC to determine the appropriate level of funding contribution and regulation of the KUSF pursuant to K.S.A. 1996
Supp. 66-2008 is not an unconstitutional delegation of legislative power to an administrative agency.

The KCC, SWBT, and Sprint are seeking to uphold the KCC orders and the provisions of the Kansas Act that the Court of
Appeals found offensive. Citizens' Utility Ratepayer Board (CURB), Multimedia Hyperion/KCFN, and AT&T 3 7_ g
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Communications of the Southwest, Inc., (AT&T) are seeking to have the provisions in question invalidated. CMT Partners, et
al., also seek to invalidate these provisions. They believe they should not be required to contribute to the KUSF based on the
fact that, as wireless service providers, they are not subject to KCC oversight and control. The real interest of State
Independent Alliance and Independent Telecommunications Group, Columbus, ef al., seems to be that, however this matter
ends up, they do not want to lose any revenues in the process.

This court ordered a prehearing conference conducted by Chief Justice, Retired, David Prager. The only issues properly
* before this court for decision at the present time are the eight issues set out in the prehearing conference order. Sections 253
and 254(e) of the Federal Act are not at issue, nor are KUSF distributions.

At the outset, we make three observations. First, although the underlying KCC regulations may ultimately increase
competition, the underlying legislation appears to be largely a cost shift between consumers, with no actual reduction in the °
total cost of service. Second, the ultimate issues in this case will, for the most part, be determined by the federal courts under
federal law, which will render most of this opinion as a suggestion to the federal courts for such consideration as they choose
to give it, if any. Third, the appeal seems, in most part, to be premature. As we view the briefs, no actual harm is alleged,

. only potential or the possibility of harm. However, we do have jurisdiction and thus will decide the case.

BACKGROUND

By way of background, the KCC scheduled a Competition Docket in 1994. In Phase I of the KCC's Competition Docket, the
KCC conducted hearings and established task forces regarding competition in the telecommunications industry in Kansas. -
Several telecommunications providers participated in Phase I, but appellant CMT, a wireless service provider, did not
participate in any of these activities, nor did any other wireless service provider. On April 4, 1996, after the Federal
Telecommunications Act was passed, the KCC issued its Phase T Procedural Order in the Competition Docket. On May 17, -
1996, the Governor signed the Kansas Telecommunications Act. Within this Act, K.S.A. 1996 Supp. 66-2008(b) authorized
the KCC to assess all telecommunications carriers, public utilities, and wireless service providers a surcharge for support of
the KUSF.

| Based on this statute, in May 1996, the KCC issued an order modifying the Phase IT Procedural Schedule by including
wireless issues. This order identified rate rebalancing, intrastate access rate reductions, and an assessment on toll minutes of
use as issues to be addressed in the Phase II technical hearings, which were to be held August 12-15, 1996. This order also.

. established a schedule for filing direct testimony on unresolved wireless issues. Finally, this order indicated that the KCC

intended to exercise jurisdiction gver wireless service providers in regard to universal service. The affected parties had 70

days to retain experts and prepare direct testimony for the technical hearing and 45 days to review the KCC staff testimony

. and prepare cross-examination for the technical hearing. On June 17, 1996, the KCC also issued an order scheduling four -
" public hearings on the issue of rate rebalancing. = :

The KCC served these orders on the telecommunications service providers who had participated in Phase I of the KCC's
Competition Docket. Wireless service providers had not participated in Phase I and were not served orders notifying them of
the Phase II hearings, even though the KCC considered exercising jurisdiction over wireless service providers in Phase II of
the Competition Docket. The KCC directed all telecommunications companies, with notice of the hearings, to notify their
customers of the hearings through a billing insert in the July 1996 billing cycle and through a newspaper advertisement in
newspapers with general circulation in the counties where the telecommunications companies provided service. The KCC
ordered the telecommunications companies to file affidavits of compliance with these notice requirements.

On August 12-15, 1996, the KCC conducted technical hearings pursuant to its April 4, 1996, Phase II Procedural Order. At
the beginning of the hearings, CMT filed a petition to intervene in these proceedings, which the KCC granted. Upon
intervention, CMT objected to the hearing, claiming that it had not received sufficient notice of the hearings. Due to this lack
of notice, CMT claimed it had not had adequate time to prepare and file direct testimony or cross-examine witnesses who had
already filed direct testimony. The KCC found that the notice of the proceeding was adequate and overruled CMT's ~
objection.

Based on the facts presented at the Phase II technical hearings, the KCC issued an order on December 27, 1996, which
provided for funding of the KUSF.

In general, the KCC final orders require: (1) intrastate toll and access rates for long distance service to be reduced by $111.6
million over 3 years with the objective of equalizing interstate and intrastate rates in a revenue neutral, specific, and
predictable manner (i.e., toll and access charges paid by long distance companies to LECs are to be reduced by that amount
within that time frame); (2) the initial amount of the KUSF to offset revenues lost by local exchange carriers as a result of the
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reduction in intrastate toll and access long distance rates (i.e., the initial amount of the KUSF is to equal the amount of local
exchange carriers' loss of revenue from reduced toll and access rates); (3) contributions to the KUSF to be based on each
carrier's total intrastate retail revenues; (4) rates for pay phone calls to be increased to 35¢ and the free call allowances for
directory assistance to be eliminated; and (5) wireless service providers to contribute to the KUSFE. ’

CURB and various telecommunications providers appealed to the Court of Appeals from the KCC final orders, contending
the Kansas Act and the KCC orders pursuant to that Act violated the Federal Act. The Court of Appeals stated that the key
issue in this appeal is whether the Kansas Act and the KCC orders implementing that Act violate or are inconsistent with the
‘Federal Act. The Court of Appeals held that the KCC orders do not comply with the Federal Act and must be set aside. The
Court of Appeals also implicitly invalidated portions of the Kansas Act pertaining to the concept of revenue neutrality,
K.5.A. 1996 Supp. 66-2005(c) and 66-2008(a), and prohibiting audits and earnings revlews K.S.A. 1996 Supp. 66-2005(u),
by directing the KCC to disregard those provisions upon remand.

THE FEDERAL ACT

The Federal Act became law on February 8, 1996. The Federal Act was intended to deregulate the telecommunications
industry, open local and long distance telecommumcaﬁons markets to competition, and ensure universal telephone service for
all citizens at affordable rates.

Section 254(b) of the Federal Act provides in relevant part as follows:

"(b) UNIVERSAL SERVICE PRINCIPLES. The Joint Board and the Commission shall base policiés for the
preservation and advancement of universal service on the following principles:

"(4) EQUITABLE AND NONDISCRIMINATORY CONTRIBUTIONS. All providers of
telecommunications services should make an equitable and nondlscnmmatory contribution to the preservation
and advancement of universal service.

"(5) SPECIFIC AND PREDICTABLE SUPPORT MECHANISMS. There should be specific, predictable and
sufficient Federal and State mechanisms to preserve and advance universal service." 110 Stat. 71-72.

Section 254(f) of the Federal Act provides:

"(f) A State may adopt regulations not inconsistent with the Commission's rules to preserve and advance
universal service. Every telecommunications carrier that provides intrastate telecommunications services shall
contribute, on an equitable and nondiscriminatory basis, in a manner determined by the State to the
preservation and advancement of universal service in that State. A State may adopt regulations to provide for
additional definitions and standards to preserve and advance universal service within that State only to the
extent that such regulations adopt additional specific, predictable, and sufficient mechanisms to support such
definitions or standards that do not rely on or burden Federal universal service support mechanisms.” 110 Stat.
73.

Section 254(i) of the Federal Act provides:

"(i) CONSUMER PROTECTION. The Commission and the States should ensure that universal service is
available at rates that are just, reasonable, and affordable." 110 Stat. 75.

Section 254(k) of the Federal Act provides:

"(k) SUBSIDY OF COMPETITIVE SERVICES PROHIBITED. A telecommunications carrier may not use
services that are not competitive to subsidize services that are subject to competition. The Commission, with
respect to interstate services, and the States, with respect to intrastate services, shall establish any necessary
cost allocation rules, accounting safeguards, and guidelines to ensure that services included in the definition of
universal service bear no more than a reasonable share of the joint and common costs of facilities used to
provide those services." 110 Stat. 75.
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THE KANSAS ACT
K.5.A. 1996 Supp. 66-2001 sets out the public policy underlying the Kansas Act.

K.S.A. 1996 Supp. 66-2002(h) requires the KCC, on or before January 1, 1997, to establish the KUSF pursuant to K.S.A.
1996 Supp. 66-2008 and to make various determinations relating to the implementation of the fund. The fund was established
by the KCC's December 27, 1996, final orders.

K.S.A. 1996 Supp. 66-2005(c) requires the reduction of intrastaté access and toll charges for long distance service over a 3-
year period with the objective of equalizing interstate and intrastate rates in a revenue neutral, specific, and predictable
manner. In addition, that section provides that the KCC is authorized to rebalance local residential and business service rates
to offset the intrastate access and toll charge reductions; further, any remaining portion of the reduction in access and toll"
charges not recovered through local residential and business service rates shall be paid out from the KUSF pursuant to K.S.A.
1996 Supp. 66-2008. Rural telephone companies are required to reduce their intrastate switched access rates to interstate
levels on March 1, 1997, and every 2 years thereafter, as long as amounts equal to such reductions are recovered from the
KUSF. :

K.5.A. 1996 Supp. 66-2005(u) provides that "[n]o audit, earnings review or rate case shall be performed with reference to
the initial prices filed" by local exchange carriers pursuant to 66-2005(b).

K.S.A. 1996 Supp. 66-2008(a) provides that the initial amount of the KUSF shall be comprised of local exchange carrier
revenues lost as a result of rate rebalancing and such revenues shall be recovered on a revenue neutral basis.

K.S.A. 1996 Supp. 66-2008(b) provides that the KCC shall require every telecommunications carrier, telecommunications
public utility, and wireless service provider that provides intrastate telecommunications services to contribute to the KUSF on
an equitable and nondiscriminatory basis and that those contributors may collect from customers an amount equal to their
contribution.

THE COURT OF APPEALS' OPINION
The Court of Appeals held:

1. K.5.A. 1996 Supp. 66-2008(b), which requires wireless service providers to contribute to the KUSF, does not
impermissibly confer jurisdiction on the KCC over wireless service providers in contravention of K.S.A. 66-1,143 (b), which
prohibits regulation of radio common carriers by the KCC. Requiring wireless service providers to make an equitable :
contribution to the KUSF is distinguishable from the regulation of wireless service providers by the KCC. 24 Kan. App. 2d at
234-35.

2. (a) The concept of "revenue neutrality" as used in K.S.A. 1996 Supp. 66-2005(c) and 66-2008(a) is not unconstitutionally
vague. : _ _

(b) The term "revenue neutral” has a recognized meaning; the words "equitable and nondiscriminatory" have an
understandable meaning that gives adequate direction to the KCC. No unlawful delegation of legislative authority has been
shown by the legislature's use of the terms "revenue neutral" and "equitable and nondiscriminatory” in K.S.A. 1996 Supp. 66-
2008. 24 Kan. App. 2d at 237.

3. The concept of revenue neutrality, K.S.A. 1996 Supp. 66-2008(a) and 66-2005(c), and the prohibition against audits and
earnings review in K.S.A. 1996 Supp. 66-2005(u) are inconsistent with the Federal Act, specifically §§ 254(b)(4), (b)(5), (),
and (i), and prevented the KCC from performing its regulatory responsibilities in general and ensuring compliance by carriers
with § 254(k) of the Federal Act. It is impossible for the KCC to determine an affordable rate for universal service without
being able to perform an audit or earnings review of the incumbent LECs. The KCC order has created a $111.6 million fund
that bears no rational relation to the concept of universal service and its cost. The record on appeal does not contain
substantial competent evidence to support the KCC's actions regarding the KUSF, and the KCC orders were made without
foundation in fact and are unreasonable, arbitrary, and capricious. The statutory prohibition against audits and the concept of
revenue neutrality are clearly inconsistent with the obligation of the KCC to ensure just and reasonable rates and charges for
the consumers of Kansas. 24 Kan. App. 2d at 237-39.

4. Upon remand, the KCC must comply with the Federal Act in establishing local rates and funding of the KUSF. In this
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context, its order must be consistent with § 254(f), (i), and (k). Compliance should result in contributions to the KUSF by
individual entities on an "equitable and nondiscriminatory" basis, as required under K.S.A. 1996 Supp. 66-2008(b). Without a
thorough analysis of cost information, the equitable and nondiscriminatory standard of K.S.A. 1996 Supp 66-2008(b) cannot
be shown to have been met. 24 Kan. App. 2d at 239,

5. The absence of evidence before the KCC regarding whether wireless service providers should be treated differently than
other providers was due to wireless service providers not being given proper notice of the proceedings or a reasonable
opportunity to prepare for the hearings before the KCC. 24 Kan. App. 2d at 240.

6. The KCC orders unduly burden the basic local service consumer with loop costs that are attributable to other services.
Upon remand, the KCC should make reasonable efforts to ensure that a reasonable apportionment of the costs of the local
loop is made. 24 Kan. App. 2d at 240.

* 7. The KCC's final orders relating to the KUSF are set aside, and the matter is remanded to the KCC for further proceedings.
The KCC's decision to allow an increase in pay phone and directory assistance rates must also be set aside since that decision
was part and parcel of the KUSF funding decision. Upon remand, the KCC must disregard the concept of revenue neutrality
and the prohibition against any audit or earnings review. 24 Kan. App. 2d at 240-41.

ISSUES
At the prehearing conference, the parties agreed that the issues on appeal are as follows:
* A. Whether the Kansas Act and the KCC orders implementing that Act violate or are inconsistent with the Federal Act
because the concept of revenue neutrality required by the Kansas Act, K.S.A. 1996 Supp. 66-2005(c) and 66-2008(a), is
inconsistent with and/or preempted by § 254(b)(4), (b)(5), (), (i), or (k) of the Federal Act. '
B. Whether the Kansas Act and the KCC orders implementing that Act violate or are inconsistent with the Federal Act

because the prohibition against audits and earnings review found in the Kansas Act, K.S.A. 1996 Supp. 66-2005(u), is
- inconsistent with and/or preempted by § 254(b)(4), (b)(5), (f), (i), or (k) of the Federal Act. .

© . C. Whether the concept of revenue neutrality and the prohibiﬁon against audits and earnings review prevent the KCC from

performing its regulatory responsibilities in general, K.S.A. 66-1,187 et seq., and/or are inconsistent with other provisions of
the Kansas Act, such as the public policy of Kansas expressed in K.S.A. 1996 Supp. 66-2001. .

D. Whether CMT et al., wireless service providers, were given proper notice of the proceedings and a reasonable opportunity
to prepare for the hearings before the KCC.

E. Notwithstanding the provisions of K.S.A. 1996 Supp. 66-2008(b), whether K.S.A. 66-1,143(b) prevents the KCC from
requiring wireless service providers to contribute to the KUSF.

F. Whether the Court of Appeals' decision has an unforeseen, adverse effect on rural ILECs, in light of the mandated
reductions in TLEC intrastate access rates effective March 1, 1997, such that the Court of Appeals' decision should be
reversed.

G. Whether the legislature's authorization to the KCC to determine the appropriate level of funding contribution and
regulation of the KUSF pursuant to K.S.A. 1996 Supp. 66-2008 is an unconstitutional delegation of legislative power to an
administrative agency.

H. Whether the KCC orders are in conformity with the Kansas Act, (1) as the initial size of the KUSF fails to comply with
the mandate of K.S.A. 1996 Supp. 66-2008 and (2) the KCC orders improperly exempt LECs from contributing to the KUSF
in violation of K.S.A. 1996 Supp. 66-2008(b).

Pursuant to the Kansas Act, K.S.A. 1996 Supp. 66-2005(c), the KCC ordered LECs to reduce intrastate access and toll rates
for long distance services to interstate levels over a 3-year period. ("[A]ll local exchange carriers shall reduce intrastate
access charges to interstate levels. . . . Rates for intrastate switched access, and the imputed access portion of toll, shall be
reduced over a three-year period for SWBT and United with the objective of equalizing interstate and intrastate rates in a
revenue neutral . . . manner.") This reduction would result in a loss of revenue to LECs. To make up for this lost revenue,
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LECs are allowed to recover revenue they otherwise will have lost as a result of the ordered access and toll reductions.

In general, "revenue neutrality" refers to equalizing interstate and intrastate rates for long distance service while at the same
time making up the lost revenues resulting from the ordered intrastate rate reductions through payouts from the KUSF, by an
increase in pay telephone call rates, and by charges for all directory assistance calls. The idea is to equalize interstate and
intrastate rates for long distance service by forcing intrastate rates down and then offset the resulting loss of LEC revenue by
substituting from other sources an amount equal to the amount lost. '

All companies providing intrastate telecommunications services are required to contribute to the KUSF on an equitable and
nondiscriminatory basis. Any provider which contributes to the KUSF may collect from customers an amount equal to such
provider's contributions, K.S.A. 1996 Supp. 66-2008(b). '

At the heart of its decision, the Court of Appeals held that the concept of revenue neutrality, K.S.A. 1996 Supp. 66-2008(a)
and 66-2005(c), and the prohibition against audits and earnings review, K.S.A. 1996 Supp. 66-2005(u), both of which
underlay the KCC orders, are inconsistent with § 254(b), (£), (i), and (k) of the Federal Act:

"(b) UNIVERSAL SERVICE PRINCIPLES. The Joint Board and the Commission shall base policies for the
preservation and advancement of universal service on the following principles:

(4) EQUITABLE AND NONDISCRIMINATORY CONTRIBUTIONS. All providers of telecommunications
services should make an equitable and nondiscriminatory contribution to the preservation and advancement of
universal service.

(5) SPECIFIC AND PREDICTABLE SUPPORT MECHANISMS. There should be specific, predictable and
sufficient Federal and State mechanisms to preserve and advance universal service.

"(f) STATE AUTHORITY. A State may adopt regulations not inconsistent with the Commission's rules to
preserve and advance universal service. Every telecommunications carrier that provides intrastate
telecommunications services shall contribute, on an equitable and nondiscriminatory basis, in a manner
determined by the State to the preservation and advancement of universal service in that State. A State may
adopt regulations to provide for additional definitions and standards to preserve and advance universal service
within that State only to the extent that such regulations adopt additional specific, predictable, and sufficient
mechanisms to support such definitions or standards that do not rely on or burden Federal universal service
support mechanisms.

"(i) CONSUMER PROTECTION. The Commission and the States should ensure that universal service is
available at rates that are just, reasonable, and affordable.

"(k) SUBSIDY OF COMPETITIVE SERVICES PROHIBITED. A telecommunications carrier may not use
services that are not competitive to subsidize services that are subject to competition. The Commission, with

- respect to interstate services, and the States, with respect to intrastate services, shall establish any necessary
cost allocation rules, accounting safeguards, and guidelines to ensure that services included in the definition of
universal service bear no more than a reasonable share of the joint and common costs of facilities used to
provide those services."

Because of the holding that the revenue neutral concept and the no audit provision of the Kansas Act are inconsistent with the
Federal Act, the Court of Appeals determined the KCC orders, which implement and follow the revenue neutral concept and
the no audit provision, are likewise inconsistent with the Federal Act and must be set aside. 24 Kan. App. 2d at 240-41, -
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Further, according to the Court of Appeals, the concept of revenue neutrality and the prohibition against audits prevents the
KCC from performing its regulatory responsibilities in general, and the concepts are inconsistent with the obligation of the
KCC to ensure just and reasonable rates and charges for the consumers of Kansas. 24 Kan. App. 2d at 240-41.

The Court of Appeals noted the purpose of the KUSF is to ensure that all Kansans have access to universal service at
affordable rates but stated it is nnpos*nble for the KCC to determine an affordable rate for universal service without being
able to perform an audit or earnings review of incumbent LECs. The Court of Appeals further noted the record on appeal
does not disclose the cost of basic telephone service in Kansas or the cost to provide universal service. It stated the funding
level of the KUSF was preordained by the legislature at $111.6 million (the amount equal to the revenues lost from the

 intrastate access and toll reductions) but that this funding level bears no rational relation to the concept of universal service
and its cost. It commented that the funding methodology protects incumbent LECs by shifting lost revenues from one
‘carporate pocket to another while requiring all other providers and consumers to bear the financial burden of revenue neutral
regulation. It faulted the funding methodology for the KUSF as precluding meaningful review of whether LECs are using
services that are not competitive to subsidize services that are subject to competition. 24 Kan. App. 2d at 238.

The Court of Appeals ordered that, upon remand, the KCC must comply with § 254(f), (i), and (k) of the Federal Act in
establishing local rates and in funding the KUSF. As to compliance of the KCC orders with the Kansas Act, the Court of
Appeals concluded that most of the issues raised in this regard were rendered moot by its decision reversing the KCC orders.
However, it indicated that upon remand the KCC must establish contributions to the KUSF by individual entities on an -
equitable and nondiscriminatory basis, as required by K.S.A. 1996 Supp. 66-2008(b), but said that this equitable and
nondiscriminatory standard cannot be met without a thorough analysis of cost information by the KCC. 24 Kan. App. 2d at
239.

Finally, the Court of Appeals held the KCC orders concerning the methodology to be used to determine payouts from the
KUSF to LECs is inconsistent with § 254(k) of the Federal Act, which directs that the states should establish any necessary

~ cost allocation rules, accounting safeguards, and guidelines to ensure that services included in the definition of universal
service bear no more than a reasonable share of the joint and common costs of facilities used to provide those services. In this
regard, the Court of Appeals stated that the KCC orders unduly burden the basic local service consumer with loop costs that
are attributable to other services because the amount of support to be paid LECs from the KUSF is based upon allocating
100% of the loop costs to basic local service but actually only about 75% of the cost of bas1c residential service is the cost of '
the local loop. 24 Kan. App. 2d at 240.

The Court of Appeals then invalidated the KCC final orders and remanded for further proceedings, with directions to the
KCC to disregard the concept of revenue neutrality and the no audit or earnings review provision of the Kansas Act as they

* are inconsistent with the Federal Act and the public policy of Kansas as expressed in K.S.A. 1996 Supp. 66-2001. It also set

aside the KCC's decision to allow an increase in pay phone and directory assistance rates on grounds that decision was part
and parcel of the KUSF funding decision which the court invalidated. 24 Kan. App. 2d at 240-41,

With regard to the first three issues on appeal, the Court of Appeals determined the revenue neutral and no audit provisions
of the Kansas Act (1) are inconsistent with § 254(b)(4), (b)(5), (f), and (i) of the Federal Act; (2) prevent the KCC from
ensuring compliance with § 254(k) of the Federal Act, i.¢., from ensuring that carriers do not use services that are not
competitive to subsidize services that are subject to competition; (3) prevent the KCC from performing its regulatory
responsibilities in general and ensuring just and reasonable rates and charges for the consumers of Kansas; and (4) make it
impossible for the KCC to determine an affordable rate for universal service. The Court of Appeals found fault with the KCC
orders apparently because (1) they are based on and follow the revenue neutral and no audit provisions of the Kansas Act; (2)
due to the requirement of revenue neutrality, the funding level of the KUSF established by the orders has no rational relation
to the concept of universal service and its cost; (3) the funding methodology for the KUSF precludes meaningful review of
whether LECs are using services that are not competitive to subsidize services that are subject to competition; (4) the funding
methodology possibly might not result in contributions on an equitable and nondiscriminatory basis; (5) the orders are not
based on a thorough analysis of cost information which makes it impossible to determine whether contributions to the KUSF
are on an equitable and nondiscriminatory basis; and (6) the payout methodology is inconsistent with § 254(k) of the Federal
Act.

A, REVENUE NEUTRALITY
K.S.A. 1996 Supp. 66-2005(c) provides:

"(c) Subject to the commission's approval, all local exchange carriers shall reduce intrastate access charges to
interstate levels as provided herein. Rates for intrastate switched access, and the imputed access portion of toll,
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shall be reduced over a three-year period with the objective of equalizing interstate and intrastate rates in a
revenue neutral, specific and predictable manner. The commission is authorized to rebalance local residential
and business service rates to offset the intrastate access and toll charge reductions. Any remaining portion of _

- the reduction in access and toll charges not recovered through local residential and business service rates shall
be paid out from the KUSF pursuant to K.S.A. 1996 Supp. 66-2008. Rural telephone companies shall reduce
their intrastate switched access rates to interstate levels on March 1, 1997, and every two years thcreafter as
long as amounts equal to such reductlons are recovered from the KUSF &

K.5.A. 1996 Supp. 66-2008 provides in relevant part;

"On or before January 1, 1997, the commission shall establish the Kansas universal service fund, hereinafter -
referred to as the KUSF.

"(a) The initial amount of the KUSF shall be comprised of local exchange carrier revenues lost
as a result of rate rebalancing pursuant to subsection (¢) of K.S.A. 1996 Supp. 66-2005 and
subsection (a) of K.S.A. 1996 Supp. 66-2007. Such revenues shall be recovered on a revenue
neutral basis. The revenue neutral calculation shall be based on the volumes and revenues for
the 12 months prior to September 30, 1996, adjusted for any rate changes."

K.S.A. 1996 Supp. 66-2015 provides:

"The commission shall not enforce any provision of this act nor any order entered by authority of this act
which is specifically preempted by the federal act."

As noted prcviously, revenue neutral” refers to the replacement of revenues lost to LECs by the ordered reductions in
intrastate rates by payments from the KUSF, by an increase in pay telephonc rates, and by the elimination of free directory
assistance calls.

In relevant part, the Court of Appeals stated:

"The revenue neutral concept is foreign to the Federal Act and was obviously intended by the Kansas
Legislature to protect revenues by incumbent LECs facing a $111.6 million loss of earnings as a result of _
reductions in long distance rates and toll charges. . . . This legislation is inconsistent with the provisions of the
Federal Act, specifically §§ 254(b)(4), (b)(5), (), and (i), and prevented the KCC from performing its-
regulatory responsibilities in general and insuring compliance by carriers with § 254(k) of the Federal Act.

" ... The funding level of $111.6 million for the KUSF was preordained by the Kansas Legislature once the
concept of revenue neutrality and the prohibition against investigation of profits was written into the Kansas
Act. . . . This made inevitable the KCC decision to set the funding level of the KUSF in an amount equal to the
mtrastate access and toll reductions.

"The result is a final order that fully protects incumbent LECs by shifting lost revenues from one corporate
pocket to another while requiring all other providers and consumers to bear the financial burden of "revenue
neutral" regulation. . . . Finally, the KCC order has created a $1-11.6 million fund that bears no rational relation
to the concept of universal service and its cost.

- [T]he concept of revenue neutrality [is] clearly inconsistent with the obligation of the KCC to ensure just
and reasonable rates and charges for the consumers of Kansas.

"CMT and KCFN maintain that KUSF contributions under the KCC orders are not made on an equitable and
nondiscriminatory basis. In part, their argument is that the revenue neutral requirement of the Kansas Act
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gives the LECs an unfair competitive advantage. . . . We have no doubt that the KCC, upon remand, will give
these issues careful consideration.

"CMT has also asserted that the KCC orders have a discriminatory impact against wireless companies . . . and -
that 1t is anti-competitive to force them to subsidize the incumbent LECs. . . .

"Upon remand, the KC must disregard the concept of revenue neutrality . . . as it is wholly inconsistent with
the Federal Act and the public policy of Kansas as expressed in K.S.A. 1996 Supp. 66-2001." 24 Kan. App. 2d
at 237-41.

In its petition for review, the KCC argued that the Federal Act does not preclude revenue neutrality for local exchange
companies when making implicit support explicit; the revenue neutral phase-down of access charges represents a transition to
a cost-based universal service fund; if the KUSF had been called something else, such as the Transition Fund, no section of
the Federal Act would have been applicable to the revenue neutral phase-down; the KCC, with regard to the KUSF, is more

. or less following the path of the FCC, with regard to the Federal Universal Service Fund (FUSF); an abrupt transition to cost-
based rates could be highly disruptive to the industry and have an unfavorable impact on customers; the Kansas Act's
provision for initial revenue neutral recovery, when access charges are reduced, and the KCC orders to that effect, minimize
the likelihood of such a disruption; the Kansas Legislature, not the Court of Appeals, has the authority to determme how best
to implement the federal mandate to make implicit subsidiés explicit; and the legislature has determined that revenue
neutrality is required in the first instance during a transition phase.

In their joint petition for review, SIA and Independent Telecommunications Group complain, among'other things, that the
Court of Appeals incorrectly commingled the concept of revenue neutrality with the no audit or earnings review provision.

In its petition for review, SWBT argued that, at the federal level, the FCC has taken actions implementing price cap
rtegulation and universal service that mirror the requirements of the Kansas Act and, over a decade ago, the FCC restructured
interstdte access charges in a revenue neutral manner. SWBT concludes from this that the revenue neutml provisions of the

. Kansas Act are clearly consistent with federal policies.

Sprint addressed the issue in its petition for review by arguing that revenue neutrality is transitional and that because "the
KCC's decision to establish an initial transitional KUSF, based on current funding requirements subject to future
modification, is similar to the FCC's Universal Service Report and Order, it is obvious that the KCC's Order is consistent
with the Federal Act." Sprint further argues, among other things, that "nowhere in the Federal Act does it state that revenue-
neutral plans are prohibited." :

In its response to the KCC petition for review, Multimedia Hyperion, KCFN, and CMT Partners argued that (1) revenue
neutrality was not transitional but a permanent feature of the KUSF; (2) even if it were transitional, the Federal Act contains
no exemption for transitional programs; (3) the FCC's means of implementing a federal universal service fund is irrelevant;
and (4) revenue neutrality is a means to protect LEC revenue, not a means to ensure affordable telecommunications services
for Kansas residents.

The KCC takes the position that (1) the FCC, not the courts, has jurisdiction over the matter of barriers to entry; (2) revenue
neutrality is a necessary first step in removing implicit support payments; and (3) "[T]he KCC is statutorily required to
‘periodically review the KUSF to determine if the costs of qualified telecommunications public utilities. . . to provide local
service justify modification of the KUSF.' K.S.A. [1996 Supp.] 66-2008(d). Thus, although the KCC was required to assure
the local exchange companies revenue neutrality when they reduced their access charges, in the long term the KCC is
required to review the cost of providing local service and modify the KUSF accordingly."

SWBT argues that revenue neutrality as well as the KUSF is subject to eventual change.

The parties have filed a multitude of other supplemental briefs. We have examined the record and studied the briefs. The
legislature determines utility policy, and so long as a legislative act does not contravene federal or state law, courts should not
interfere with it, even though the action taken appears, to the court, to be unsound and not the best way, or even a good way,
to carry out the stated purpose of the act.

Prior to the revenue neutrality concept, the KCC had procedures in place to give the telecommunications industry an
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opportunity to make a profit. A large part of the revenue came from access charges and long distance rates. The legislature
heeded the concern that lost revenue from reduced access charges needed to somehow be replaced by the Act.

Supposedly, the consumers were paying a fair total price for services prior to the Kansas Act. The legislature based the Act,
which replaced the lost revenues, on that premise. That premise, when placed under close scrutiny, does not, and cannot,
always show that each part of the cost-shifting act is a fair change. However, a constant arranging and rearrangmg of
additional costs goes on between the regulatory agency and the public utility--always with the purpose of arriving at a fair
total price. Here, the legislature sets up a procedure to insure that the utilities would have the same revenue under the new
Act as they had prior to the Act. We hold the revenue neutral concept is not prohibited by or contrary to the Federal Act.
When Kansas passed the Act in question, there were no federal regulations in place ‘We do not have before us the federal
regulations concerning the Federal Act,

B. AUDIT AND EARNINGS REVIEW

K.S.A. 1996 Supp. 66-2005(u) provides: -

"(u) No audit, earnings review or rate case shall be performed with reference to the initial prices filed as
required herein."

"As required herein" apparently refers only to prices filed pursuant to K.S.A. 1996 Supp. 66-2005(b) by companies that have
elected price cap regulatlon Apparently, no company had made such an election when this appeal was filed.

In relevant part, the Court of Appeals stated:

"[1]n any event, there was to be no audit, earnings review, or rate case with reference to an LEC's initial prices
filed pursuant to K.5.A. 1996 Supp 66-2005(Db). .

. It is impossible for the KCC to determine an affordable rate for universal service without being able to
pcrform an audit or earnings review of the incumbent LECs. . :

"What is the cost of basic telephone service in Kansas? We have no answer from the record before us. What is
the cost to provide universal service? We have no answer from the record before us. The funding level of
$111.6 million for the KUSF was preordained by the Kansas Legislature once the concept of revenue
neutrality and the prohibition against investigation of profits was written into the Kansas Act, . . .

".. . Finally, the KCC order has created a $111.6 million fund that bears no rational relation to the concept of
universal service and its cost.

N o Likéwise, the KCC must disregard the provision of K.S.A. 1996 Supp. 66-2005(u) that prohibits any
audit or earning[s] review. The KCC cannot meet its general regulatory responsibilities or those mandated
under the Federal Act without a complete and thorough review of the earnings of the LECs." 24 Kan. App. 2d
at 237-41.

There is no indication that the Court of Appeals was basing its decision on a belief or understanding that the no audit or
earnings provision applied only to prices filed by companies that had elected price cap regulation and that no company had
made such an election at the time this appeal was filed.

In its order on reconsideration, the KCC stated that it would need to reevaluate the KUSF for consistency with the FCC
universal service order guidelines once the FCC order was issued. In its brief filed on June 3, 1997, and in its May 28, 1997,
motion for clarification, the KCC acknowledges that the May 8, 1997, FCC order requires that universal service orders be
based on cost studies. The FCC order finds that the states are responsible for identifying existing implicit universal service
subsidies and emphasizes that the revenues of the carriers must be carefully examined. The KCC has said that it will comply
with the FCC order by performing and implementing cost studies in connection with the KUSF.

The KCC was caught in a "catch 22" situation. This case started and the record was made without federal regulations defining
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the Federal Act. Federal regulations have since been adopted. The Court of Appeals appears to have obtained copies, -
although they were not available and thus not considered by the KCC when it issued its order. While this appeal was pending,
the KCC would be reluctant to, if not prevented from, adopting different rules, regulations, and rates.

As we read the Kansas Act, it does not prevent the KCC from making appropriate adjustments and performing a cost study or
from conducting an audit or earnings review at this time. As we view what the legislature did, it assumed the rates that
existed when the Act in question was adopted, were not unreasonable, arbitrary, and capricious, i.e., in compliance with
Kansas law. The legislature started with this premise. The legislature had to start with a figure in mind, and the fact that it
chose a different method of obtaining a starting figure than what the court might have done, does not require us to hold that it
violates K.8.A. 77-621. We hold that the legislature has the authority to start from this premise and the Act, insofar as this
issue is concerned, 1s valid. -

C. KCC REGULATORY RESPONSIBILITIES

- The Court of Appeals held that the concept of revenue neutrality and the prohibition against audits and earnings review

prevent the KCC from performing its regulatory responsibilities in general, K.S.A. 66-1,187 et seq., and are inconsistent with
the obligation of the KCC to ensure just and reasonable rates and charges for the consumers of Kansas. The Court of Appeals
further held the revenue neutrality and no audit provisions were wholly inconsistent with the public policy of Kansas as
expressed in K.S.A. 1996 Supp. 66-2001.

Apparently, the holding was based on its determination that (1) the revenue neutral provision kept the KCC from determining
the appropriate funding level for the KUSF; (2) the no audit or earnings review provision made it impossible for the KCC to
determine an affordable rate for universal service; and (3) both provisions would have made inadequate any regulatory
review to determine the propriety of local telephone rate changes.

" CURB was the party who initially raised this issue before the Court of Appeals, and it focused only on the no audit or

earnings review provision. CURB argued that the no audit or earnings review provision precluded the KCC from performing
an audit, earnings review, or rate case in order to establish the initial prices to be used as price caps in the price baskets but
that these initial prices -

"can never be changed by the KCC because in the future the price caps (initial prices) will automatically

increase without a KCC determination. This occurs in conjunction with the formula created in the KCC's

Order of December 27th. Because K.S.A. § 66-1,187 et seq. were not repealed as part of the enactment of

[the] Kansas Act, the new mandates are inconsistent and do not allow the KCC to fulfill its statutory duty to
" ensure just, reasonable and affordable rates. . . . '

".. .The KCC can not reconcile its duty to produce just and reasonable rates with its inability to require an
audit or examine costs. Reading the provisions of the federal and state acts together shows that the KCC must
be allowed to use any methods necessary to ensure rates that [are] just and reasonable and not merely accept
rates as presented to them by utilities. K.S.A. 1996 Supp. 66-2005(u) is not harmonious with the other sections
of the Kansas Act and existing federal and state law and should not be read as a limit on the power of the KCC
to fulfill its statutory duty."

The sections in the Act which provide for revenue neutrality and no audit or earnings review are transitional. For the reasons
set forth in sections A and B of this opinion, we hold that the Kansas Act does not conflict with the KCC's statutory duty to
regulate and ensure just and reasonable rates and charges to consumers. .

D. PROPER NOTICE

On appeal, CMT Partners, ef al. challenges the 14.1% KUSF surcharge, applicable to wireless service providers, as a
violation of due process because they were not provided with proper notice of the Phase II technical hearings when the
surcharge was discussed. According to CMT, the KCC knew CMT had not previously been involved in Phase I of the
Competition Docket. Further, the KCC knew it had never attempted to exercise jurisdiction over CMT before, so CMT would
not suspect the Competition Docket might somehow apply to it. Nevertheless, CMT asserts, the KCC made no attempt to
timely notify any wireless service provider of the Phase II technical hearings, including CMT, even though the KCC was
proposing a surcharge on the intrastate revenues of wireless service providers at the hearing, As a result of the hearing, the
KCC imposed a 14.1% KUSF surcharge on all wireless service providers in Kansas. According to CMT, this surcharge has
resulted in a violation of due process pursuant to the 14th Amendment to the United States Constitution and §§ 2 and 18 of
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the Kansas Constitution Bill of Rights.

After the KCC filed its order, based in part on the Phase II technical hearings, CMT filed two petitions for KCC
reconsideration. In both petitions for reconsideration, CMT allegcd that the technical hearings should be reopened because it
was not given the opportunity to fully and fairly participate in the hearings. However, neither petition for reconsideration
addressed what new facts CMT might introduce at the rehearing to prove that the KUSF surcharge is excessive as to wireless
service providers. Since CMT did not raise any new facts in its petitions for KCC reconsideration that it would have argued at
the technical hearings, had it been given proper notice, we hold that CMT has waived its right to reopen the technical
hearings and argue new facts, despite the fact that CMT may not have received proper notice prior to the Phase IT technical
hearings. As such, there is no need to reopen the technical hearings. KCC's orders as-to CMT, and other wireless service
-providers, including the 14.1% KUSF surcharge, stand.

E. K.S.A. 66-1,143(b)

K.S.A. 66-1,143 provides:

"(a) As used in this section and K.S.A. 66-1,145 and amendments thereto, 'radio common carrier' shall include
. all persons and associations of persons, whether incorporated or not, operating a public 'for hire' radio service

engaged in the business of providing a service of radio communication, including cellular radio, which is one-

way, two-way or multiple, between mobile and base stations, between mobile and land stations, including land

line telephones, between mobile stations or between land stations, but not engaged in the business of providing
. a public land line message telephone service or a public message telegraph service within this state.

"(b) Except as provided in this subsection and K.S.A. 66-1,145 and amendments thereto, no radio common
carrier shall be subject to the jurisdiction, regulation, supervision and control of the state corporation
commission. The state corporation commission shall have the power and authority granted by K.S.A. 66-1,145
and amendments thereto and the power and authority to regulate and control radio common carriers whenever
it is necessary to protect the public interest against cross-subsidization of competitive goods or services by
monopoly goods and services." (Emphams added.)

K.S.A. 66-1,145 provides:

"Except as otherwise provided in this section, each radio common carrier may interconnect its common carrier
radio telephone facilities with the telephone facilities of the telephone public utility certificated to serve the
exchange area in which the base station of the radio common carrier is located if an agreement can be reached
between the radio common carrier and the telephone public utility providing for such interconnection. When
such an agreement cannot be reached between the radio common carrier and the telephone public utility, the
radio common carrier may petition the state corporation commission for the right of interconnection and if the
commission finds that a necessity exists therefor such interconnection shall be ordered by the commission on -
such reasonable terms as shall be established and prescribed by the commission."

As a part of the Kansas Act, the legislature promulgated K.S.A. 1996 Supp. 66-2008, which provides in pertinent part:

"On or before January 1, 1997, the commission shall establish the Kansas universal service fund, hereinafter
refem:d to as the KUSF.

"(b) The commission shall require every telecommunications carrier, telecommunications public utility and
wireless telecommunications service provider that provides intrastate telecommunications services to
contribute to the KUSF on an equitable and nondiscriminatory basis. Any telecommunications carrier,
telecommunications public utility or wireless telecommunications service provider which contributes to the
KUSF may collect from customers an amount equal to such carrier's, utility's or provider's

contribution.” (Emphasis added.)

CMT argues K.5.A. 66-1,143(b) applies to it and absolutely prohibits the KCC from exercising any jurisdiction over it as a
radio common carrier. Then, CMT asserts that 66-2008(b), and its required KUSF assessment, is an exercise of jurisdiction
over it as a radio common carrier. As such, CMT asserts that 66-2008(b) and its application to it and all other radio common
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carriers conflicts with K.S.A. 66-1,143(b) and should be struck down. The failure of CMT to raise this issue in the
administrative proceedings does not preclude this court from deciding the issue on appeal.

CMT alleges that K.S.A. 66-1,143(a), as it applies to it, prohibits the KCC from exercising jurisdiction over it as a radio
common carrier. In making this argument, CMT acknowledges that the statute's prohibition from exercising any jurisdiction
over radio common carriers contains two exceptions. First, the KCC may exercise jurisdiction over radio common carriers in
order to adjudicate disputes concerning interconnection agreements between radio common carriers and telephone public
utilities. K.5.A. 66-1,145. Second, the KCC may exercise jurisdiction over radio commeon carriers if it is necessary to protect
the public interest against cross-subsidization of competitive goods and services by monopoly goods and services. K.S.A. 66-

1,143(b).

K.S.A. 1996 Supp. 66-2008(b) allows the KCC to require wireless telecommunications service providers, such as CMT, to
contribute to the KUSF on an equitable and nondiscriminatory basis. Relying on this statute, the KCC adopted orders which

-required wireless service providers to pay a surcharge to the KUSF. CMT argues that such a requirement is an exercise of
jurisdiction over it by the KCC. Further, CMT asserts that this exercise of jurisdiction does not fall within either of the
exceptions delineated in 66-1,143 and 66-1,145. As such, CMT asserts that 66-2008(b) allows the KCC to do that which is
prohibited by K.S.A. 66-1,143(b)--exercise jurisdiction over wireless service providers/radio common carriers without
meeting the two exceptions set out in 66-1,143 and 66-1,145. As CMT points out, the Kansas Act, including 66-2008, does
not purport to create a third exception to K.S.A. 66-1,143(b). Without such an exception, CMT argues that the KCC is
statutorily prohibited, under 66-1,143(b), from exercising any jurisdiction over CMT, including assessing a surcharge to
finance the KUSF under 66-2008(b). Thus, CMT asks this court to set aside 66-2008(b) and the KCC's orders implementing
66-2008(Db) as they apply to CMT and other wireless service providers/radio common carriers.

Courts must "construe all provisions of statutes in pari materia with a view of reconciling and bringing them into workable
harmony, if reasonably possible to do so." Kansas-Nebraska Natural Gas Co. v. State Corporation Commission, 176 Kan.
561, Syl 1, 271 P.2d 1091 (1954). Under this rule of statutory construction, the KCC argues that the two statutes, 66-1,143
(b) and 66-2008(b), can be read in harmony.

47 U.S.C. § 332(c)(3) (1994) (Omnibus Budget Reconciliation Act of 1993) provides:
"STATE PREEMPTION.

(A) Notwithstanding sections 152(b) and 221(b) of this title, no State or local government shall have any
authority to regulate the entry of or the rates charged by any commercial mobile service or any private mobile
service, except that this paragraph shall not prohibit a State from regulating the other terms and conditions of
commercial mobile services. Nothing in subparagraph shall exempt providers of commercial mobile services
(where such services are a substitute for land line telephone exchange service for a substantial portion of the
communications within such State) from requirements imposed by a State commission on all providers of
telecommunications services necessary to ensure the universal availability of telecommunications service at
affordable rates." (Emphasis added.)

Section 332(c)(3) prohibits states from regulating the rates of commercial mobile service providers, just as K.S.A. 66-1,143
(b) prohibits the KCC from regulating radio common carriers. GTE Mobilnet of Ohio v. Johnson, 111 F.3d 469 (6th Cir.
1997).

Further, compare 66-2008(b) and its requirement to assess wireless service providers a surcharge to support the KUSF to §
254(f) of the Federal Act, which provides:

"(f) STATE AUTHORITY .--A State may adopt regulations not inconsistent with the Commission's rules to
preserve and advance universal service. Every telecommunications carrier that provides intrastate
telecommunications services shall contribute, on an equitable and nondiscriminatory basis, in a manner
determined by the State to the preservation and advancement of universal service in that State. A state may
adopt regulations to provide for additional definitions and standards to preserve and advance universal service
within that State only to the extent that such regulations adopt additional specific, predictable, and sufficient
mechanisms to support such definitions or standards that do not rely on or burden Federal universal service
support mechanisms." (Emphasis added.) 110 Stat. 73,

The FCC recently evaluated the interaction between these two federal statutes when a party claimed that the statutes were
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inconsistent--allowing states to assess wireless service providers with a surcharge (§ 332[c][3]) but also prohibiting the state
from regulating such wireless service providers (§ 254[f]). In addressing this issue, the FCC concluded that the two statutes
were not in conflict and that § 332 and its prohibition on rate regulation of wireless service providers does not prohibit a state
from assessing wireless service providers a surcharge to support universal service under § 254(f). In so holding, the FCC
stated: :

"777. We agree with the Joint Board's recommendation that all telecommunications carriers that prowde
interstate telecommunications services must contribute to the support mechanism. .

"791. With respect to the issue of whether states may require CMRS providers to contribute to state universal
service support mechanism, we agree with the Joint Board and find the section 332(¢)(3) does not preclude
states from requiring CMRS providers to contribute to state support mechanisms. Section 254(f) states that
‘states may require telecommunications carriers that provide intrastate telecommunications services to make
equitable and nondiscriminatory contributions to state support mechanisms. Section 332(c)(3) prohibits states
from regulating the rates charged by CMRS providers. Section 332(c)(3) also states that '[n]othing in this
subparagraph shall exempt providers of commercial mobile services (where such services are a substitute for
land line telephone exchange service for a substantial portion of the communications within such [s]tate)' from
state universal service requirements. Several [commentators] argue that section 332(c)(3) prohibits states from
requiring CMRS providers operating within a state to contribute to state universal service programs unless the
CMRS provider's service is a substitute for land line service in a substantial portion of the state. The Joint
Board, however, disagreed. California PUC has adopted this interpretation and has required CMRS providers
in California to contribute to the state's programs for Lifeline and high cost small companies since January 1,
1995. A Connecticut state court, however, has ruled that section 332(c)(3) prohibits Connecticut from
assessing contributions against CMRS providers for intrastate universal service programs.” (Emphasis added.)
In the Matter of Federal-State Joint Board on Universal Service, FCC Docket 97-157, Order May 8, 1997.

The United States District Court for the District of Kansas agreed with the FCC's ruling on this issue regarding whether the
- .- two federal statutes conflict. Further, the federal court held that 66-2008(b), adopted pursuant to § 254(f), was consxstcnt w1th
- and not preempted by 47 U.S.C. § 332(c)(3)(A). In so holding, the federal court stated:

"The court finds that 47 U.S.C. §§ 254(f) and 332(c)(3)(A) exist in harmony and do not conflict with each
other. K.S.A. 66-2008(b), adopted in conformity with 47 U.S.C. § 254(f), must be construed, therefore, as
consistent with federal law. Accordingly, the court concludes that the KCC order requiring all commercial
mobile service providers in the state to contribute to the KUSF is not preempted by federal law." Mountain
Solutions v. State Corp. Com'n of KS, 966 F. Supp. 1043, 1049 (D. Kan. 1997).

In order to determine if K.S.A. 66-1,143(b) and 66-2008(b) conflict, it is first necessary to determine exactly what each
statute provides. All the parties seem to agree on the general interpretation of 66-2008(b). It allows the KCC to assess a
surcharge from CMT, as a wireless service provider, in order to support the KUSF. However, the parties disagree on the
interpretation of K.S.A. 66-1 143(b) CMT asserts that K.S.A. 66-1 143{13) prohibits the KCC from exercising any
jurisdiction, regulation, supervision, or control over radio common carriers, except for the exceptions specifically enumerated
in 66-1,143(b) and 66-1,145. On the other hand, the KCC and SWBT seem to interpret 66-1,143(b) in a more narrow fashion,
as 47 U.8.C. § 332(c) has been interpreted--prohibiting only the KCC's regulation of a radio common carrier's rates or market

entry.

"In interpreting a statute, [a court] must give effect to its plain and unambiguous language, without determining what . . . the
law should be." Siate v. Reed, 23 Kan. App. 2d 661, 663, 934 P.2d 157, rev. denied 262 Kan. 968 (1997). "When a statute is
plain and unambiguous, the appellate courts will not speculate as to the legislative intent behind it and will not read such a
statute so as to add something not readily found in the statute. [Citation omitted.]" State v. Lawson, 261 Kan. 964, 966, 933
P.2d 684 (1997). ""In construing statutes, the legislative intention is to be determined from a general consideration of the
entire act. Effect must be given, if possible, to the entire act and every part thereof. To this end, it is the duty of the court, as
far as practicable, to reconcile the different provisions so as to make them consistent, harmonious, and sensible." [Citation
omitted.]" KPERS v. Reimer & Koger Assocs., Inc., 262 Kan. 635, 643-44, 941 P.2d 1321 (1997). ""In order to ascertain the
legislative intent, courts are not permitted to con51der only a certain isolated part or parts of an act, but are required to
consider and construe together all parts thereof in pari materia. . . ."'[Citation omitted.]" 262 Kan. at 644. "[S]everal
provisions of an act, in pari materia, must be construed together with a view of reconciling and bringing them into workable
harmony and giving effect to the entire act if it is reasonably possible to do so. [Citation omitted.]" State v. Le, 260 Kan. 845,
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847-48, 926 P.2d 638 (1996).

From a straightforward reading of K.S.A. 66-1,145(b), it prohibits the KCC from exercising any jurisdiction, regulation,
supervision, or control over radid comumon carriers. K.S.A. 66-1,143(b) does not merely prohibit the regulation of rates or
market entry over radio common carriers, as 47 U.S.C. § 332(c) does. K.S.A. 66-1,143(b) imposes a broader prohibition on
the KCC's regulation of radio common carriers than 47 U.S.C. § 332(c) imposes on a state's regulation of radio common
carriers. In comparing the language of the two statutes, K.S.A. 66-1,143(b) uses much broader language than 47 U.S.C. § 332
(c) and should be interpreted as such. '

However, K.5.A. 66-1,143(b) does not define exactly what an exercise of jurisdiction, regulation, supervision, or control over
aradio common carrier by the KCC is. The meaning of these terms is ambiguous and defining the terms requires judicial
interpretation, taking into account the court's duty to reconcile all parts of the statute. Black's Law Dictionary (6th ed. 1990)
defines some of these terms. "Jurisdiction" is defined as "power and authority of a court to hear and determine a judicial
proceeding." p. 853, "Regulation" is defined as a "rule or order prescribed for management or government." p. 1286.
"Supervise" is defined as "to inspect” or "to have general oversight over." p. 1438, "Control" is defined as "[pJower or
authority to manage, direct, superintend, restrict, regulate, govern, administer, or oversee." p. 329,

Determining precisely how these terms should be interpreted within K.S.A. 66-1,143(b) is not necessary. The more relevant
question is whether a KUSF assessment by the KCC might fall within the general definition of the terms. The federal court
found such an assessment by a state, authorized under § 254, was not a "rate regulation." However, the federal court did not
determine whether the assessment qualified as a general exercise of jurisdiction or control, as opposed to a specific regulation
of rates. The court simply referred to the assessment as an "additional cost of doing business." This definition of a KUSF
assessment does not match the definitions of any of the KCC acts prohibited by K.S.A. 66-1,143. See Mountain Solutions,

966 F. Supp. at 1048 ("The mandatory KUSF contributions that the KCC has imposed on all telecommunications providers in
the state do not constitute a regulation of rates or market entry. The assessments simply constitute an additional cost of doing
business that the companies either may absorb themselves or pass on to their customers.").

The KCC has historically exercised jurisdiction over the access rates imposed by LECs on wireless service providers for
interconnecting with the wire line network. The KCC's prior regulation of access rates charged to CMT did not violate 66- -
1,143 and its prohibition against regulation of CMT. Thus, this regulation of access rates charged to CMT, through the KUSF
contribution required under 66-2008(b), does not violate K.S8.A. 66-1,143, either. ' .

In other words, 66-2008(b), together with 66-2005(c), simply manipulates the manner in which costs, traditionally paid
through access rates and used to support the wire line infrastructure, are paid to local exchange carriers. The cost of
supporting the wire line infrastructure is not a new one; it is simply paid by a different method under 66-2008(b). Such cost
- used to be paid directly to the local exchange carriers by wireless and other telecommunications providers through high
access rates. Now, access rates have been mandatorily reduced, and the expense of supporting the wire line infrastructure is
paid to the KUSF through an assessment on the intrastate revenues of wireless and other telecommunication providers. This
fulfills the Kansas Legislature's purpose of making an implicit subsidy explicit.

The KCC previously set the access rates which local exchange carriers could charge to CMT without violating K.S.A. 66-
1,143(b) and its prohibition against regulation over CMT. Now, under 66-2005(c), the KCC has lowered the set access rates
which local exchange carriers may charge CMT. In order to pay for the upkeep on the wire line infrastructure, which higher
access rates used to pay for, the KCC, under 66-2008(b), has assessed a KUSF surcharge on CMT and other
telecommunication providers. This surcharge will be paid out to LECs, to replace the lost revenues due to the reduced access
rates, so the LECs can support the wire line infrastructure. Since the KCC previously set the access rates properly changeable
to CMT, it makes sense that the KCC may set a KUSF surcharge for CMT to pay, pursuant to 66-2008(b), in order to cover
the same cost of supporting the wire line infrastructure, without constituting an exercise of jurisdiction or control over CMT
and violating K.S.A. 66-1,143(b). As such, the statutes do not conflict and neither one needs to be struck down.

F. RURAL LECs

Under the Kansas Act, the legislature gave the KCC the authority to require reductions in the access rates which LECs charge
to long distance and wireless carriers. K.S.A. 1996 Supp. 66-2005(c). The KCC exercised this authority and mandated a
reduction in all access rates on March 1, 1997, as set out in the statute, Under the Kansas Act, the legislature intended for the
LECs to recoup a part of their lost revenue, due to reduced access rates, from the KUSF. K.S.A. 1996 Supp. 66-2005(c).

On appeal to the Court of Appeals, several parties challenged the KCC orders and specifically challenged the funding of
KUSF, but the parties did not specifically challenge the required access rate reduction. The Court of Appeals set aside the
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KCC orders relating to the KUSF funding and remanded the matter to the KCC for further proceedings. However, the
required access rate reductions were still in effect after the appeal. Thus, the rural LECs may have lost revenue, due to the
required access rate reductions, but they were no longer allowed to recoup this lost revenue from a KUSF distribution, since.
the orders authorizing the KUSF had been set aside by the Court of Appeals. On appeal to this court, some of the rural LECs
challenge the Court of Appeals' decision to set aside the KCC orders regarding the KUSF, in light of the required access rate
reductions. The rural LECs ask this court to reverse the Court of Appeals and reinstate the KCC orders regarding the KUSF
so that they may recoup revenue from the KUSF, which they lost due to the required access rates reductions, '

In this opinion, we are reversing the Court of Appeals and reinstating the KCC orders in regard to the KUSF. We cannot tell
from the record whether any of the parties actually reduced their access rates and lost revenues while this case was pending in
the Court of Appeals and in our court. However, if they did, it is the KCC's responsibility to ensure that all parties are placed
in the same financial position that they would have been in had the KCC orders regarding the KUSF never been struck down
by the Court of Appeals. '

G. UNCONSTITUTIONAL DELEGATION OF LEGISLATIVE
POWER TO AN ADMINISTRATIVE AGENCY

CMT argues that 66-2008, which in part authorizes the KCC to require contributions to the KUSF and distribute funds from
the KUSF, is an unconstitutional delegation of legislative power to an administrative agency. In making this argument, CMT
points out that under the separation of powers doctrine, one of two standards must be satisfied in order to properly delegate
power to an administrative agency. First, a delegation of a legislative power is proper if there is constitutional authority for
such delegation. State, ex rel, v. Hines, 163 Kan. 300, 303, 182 P.2d 865 (1947). Second, the delegation of administrative
power is proper if the delegation contains specific standards and limitations to clearly define how the administrative agency
should exercise its delegated power. See State, ex rel., v. State Board of Education, 215 Kan. 551, 556, 527 P.2d 952 (1574).
According to CMT, neither of these standards have been met in this case. Hence, CMT asks this court to strike down 66-2008
as an unconstitutional delegation of legislative power to an administrative agency.

Legislative power is the power to make a law, as opposed to the power to enforce a law. A legislature may try to delegate the
legislative power to make a law. Such a delegation is improper, unless specific constitutional authority allows the legislature
- -to delegate its legislative power to a different branch of government. If constitutional authority does not authorize a
~ delegation of legislative power, then such delegation is improper and violates the separation of powers doctrine. However, a
 legislature may also try to delegate an administrative or executive power to a different branch of government. Administrative
power is the power to administer or enforce a law, as opposed to the legislative power to make a law. The legislature does not
need constitutional authority to delegate administrative power because it is not delegating a power reserved for its branch of )
government, such as the power to make a law. Thus, the separation of powers doctrine does not prevent a delegation of
administrative power, even without constitutional authority for the delegation. However, it is often difficult to determine if
the legislature has delegated the legislative power to make a law or the administrative power to enforce a law. The difference
between the two types of delegated powers depends upon the amount of specific standards included within the delegation. If
the legislature has included specific standards in a delegation, then it has already enacted the law and it is simply delegating
the administrative power to enforce the law, based on the standards included in the delegation. On the other hand, if the
legislature has not included specific standards within a delegation, then the legislature has delegated the legislative power to
make the law and the accompanying standards. Such delegation is improper without constitutional authority. Wesley Medical
Center v. McCain, 226 Kan. 263, 270, 597 P.2d 1088 (1979); State, ex rel. v. State Board of Education, 215 Kan. at 554;
State, ex rel., v. Fadely, 180 Kan. 652, Syl. § 7, 308 P.2d 537 (1957); State, ex rel., v. Hines, 163 Kan. at 303.

K.5.A. 1996 Supp. 66-2008(b) delegates the power to the KCC to access a surcharge on all telecommunications providers in
Kansas in order to fund the KUSF. According to CMT, this surcharge constitutes a tax. The power to tax is a legislative
power. See Gordon v. Hiett, 214 Kan. 690, 695, 522 P.2d 942 (1974). Thus, CMT argues that K.S.A. 1996 Supp. 66-2008(b)
constitutes a delegation to the KCC of the legislative power to tax. CMT then asserts that there is no constitutional authority
which authorizes the legislature to delegate its legislative power to tax to the KCC. Thus, CMT claims that 66-2008(b) is an
unconstitutional delegation of legislative power to an administrative agency, in violation of the separation of powers doctrine.

SWBT argues that "[n]ot all demands for money made by a governmental body are taxes." The primary purpose of a tax is to
raise money, not regulation. Such a demand is only a tax if it is a "forced contribution to raise revenue for the maintenance of
government services offered to the general public." Home Builders Ass'n v. City of Overland Park, 22 Kan. App. 2d 649,
670, 921 P.2d 234 (1996) (quoting Executive Aircraft Consulting, Inc. v. City of Newton, 252 Kan. 421, 427, 845 P.2d 57
[1993]); see Rural Telephone Coalition v. F.C.C., 838 F.2d 1307, 1314 (D.C. Cir. 1988). According to SWBT, the
assessment of a KUSF surcharge is not intended to raise revenue for government services. Instead, such surcharge is intended
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to assure universally available service at a reasonable rate. Thus, SWBT claims that K.S.A. 1996 Supp. 66-2008(b) is simply
a delegation of an administrative power which authorizes the KCC to assess a KUSF surcharge, not a legislative taxing
power, and does not need constitutional authorization to be proper.

In support of this position, SWBT cites to Rural Telephone, 838 F.2d 1307. In Rural Telephone, the FCC issued an order
relating to the allocation of local exchange costs between interstate and intrastate regulatory jurisdictions. In order to .
eliminate the disparity between local company "non-traffic sensitive" (NTS) costs and local customer bills, the FCC decided
to impose "access charges” to recover NTS costs. The FCC allocated 25% of the NTS costs to interstate jurisdiction, to be
phased in over an 8-year period. MCI challenged the 25% allocation as an exercise of the taxing power which Congress could
not delegate to FCC without violating the taxing clause under Art L., § 8 of the United States Constitution. The Rural
Telephone court rejected MCI's argument that the allocation was a tax. In so holding, the court stated:

"[A] regulation is a tax only when its primary purpose judged in legal context is raising revenue. [Brock v.
Washington Metropolitan Area Transit Auth., 796 F.2d 481, 488-89, (D.C. Cir. 1986), cert. denied 481 U.S.
1013 (1987)]. There is no reasonable way to construe the NTS cost allocation as having the primary purpose
of raising federal revenue. Cf., South Carolina ex rel. Tindal v. Block, 717 F.2d 874, 887 (4th Cir. 1983) (it is
not an exercise of taxing power, but of the power to regulate commerce, to exact deductions from sales of all
commercially marketed milk to offset cost of milk price support program), cert. denied 465 U.S. 1080, 79 L.
Ed. 2d 764, 104 S. Ct. 1444 (1984)." 838 F.2d at 1314, '

Instead of being a tax, SWBT alleges that the KUSF surcharge falls within the range of special regulatory actions consistent
with the police power of the state to regulate public utilities. In support of this contention, SWBT-quotes from the following

Ccases:

"The act does not delegate to the board . . . legislative powers. The legislature, in the exercise of its power to
regulate and control public corporations, such as common carriers, may delegate to a board . . . certain
functions administrative in character which cannot well be performed by the legislature itself.” The State v.
Railway Co., 76 Kan. 467, Syl. § 2, 92 Pac. 606 (1907), aff’'d Mo. Pac. Ry. Co. v. Kansas, 216 U.S. 262,54 L.
- Ed. 472,30 S. Ct. 330 (1910) (considering the constitutionality of art. 3, ch. 84 of G.S. 1901 creating the
Railroad Commission--now the KCC) [see K.S.A. 66-103]. ' -

""While the legislature cannot delegate its constitutional power to make a law (Art. 2, Sec. 1, Kansas
Constitution), it can make a law which delegates the power to determine some fact or state of things upon
which such law shall become operative." Colorado Interstate Gas Co. v. State Corporation Comm., 192 Kan.
29,37, 386 P.2d 288 (1963), cert. denied 379 U.S. 131 (1964) (quoting Water District No. I v. Robb, 182
Kan. 2, Syl. 46,318 P.2d 387 [1957)). .

The Court of Appeals found that the KUSF surcharge, which the KCC has the power to assess under 66-2008(b), is not a tax.
In so holding, the Court of Appeals stated: .

"CMT argues that the KUSF contribution assessed on its intrastate revenues is a tax and there is no
constitutional authorization for the legislature to delegate its taxing authority to the KCC. A 'tax' is a forced
contribution to raise revenue for the maintenance of governmental services offered to the general public.
Executive Aircraft Consulting, Inc. v. City of Newton, 252 Kan. 421, 427, 845 P.2d 57 (1993). The KUSF is
not for the benefit of the general public. The monies from the KUSF are to be distributed only to certain
qualifying members of the telecommunications industry. K.S.A. 1996 Supp. 66-2008(c). We conclude the
KUSF assessment is not a tax." 24 Kan. App. 2d at 236. '

On appeal to this court, CMT asserts that the Court of Appeals ignored the preamble to the Kansas Act when it found that the
KUSF is not a tax because it is not for the benefit of the general public. According to CMT, the preamble of the Kansas Act
sets out the purpose of the KUSF--which is to secure access to first-class telecommunications for the general public. K.S.A,
1996 Supp. 66-2001. CMT claims that this purpose behind the KUSF indicates that the KUSF, and the surcharge to support
it, is for the benefit of the general public. As such, CMT asserts that the KUST surcharge, under 66-2008(b), is a tax which
was improperly delegated to the KCC without constitutional authorization. Thus, CMT concludes that the legislature's
delegation of a taxing power (the power to assess a KUSF surcharge) to an administrative agency (KCC) under 66-2008(b),
but without constitutional authority, is a violation of the separation of powers doctrine.

We disagree with CMT. The KUSF surcharge authorized in 66-2008(b) is not a tax for two reasons. First, the purpose of the
surcharge is not to raise revenue. See Executive Aircraft Consulting,, 252 Kan. at 427 (A tax is a forced contribution to raise
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revenue for the maintenance of government services offered to the general public.); Rural Telephone, 838 F.2d at 1314 ("[A]
regulation is a tax only when its primary purpose judged in leégal pretext is raising revenue."). The KUSF surcharge,
authorized in 66-2008(b), does not raise any revenue. Instead, it simply manipulates the manner in which the same money is
paid to the same parties in order to make an implicit subsidy explicit. :

For instance, before the Kansas Act, LECs charged high access rates to all companies who wished to use their services. These
access rates were higher than the cost of providing service. The LECs used the extra money they earned from the high access
rates to build and maintain land lines. However, in the Kansas Act, the KCC required LECs to reduce their high access rates.
With such reduction, LECs may only charge access rates which approximate the cost of providing service. The LECs are left
with no extra money from the high access rates to build and maintain lines. On the other hand, all the companies who
purchase access services from the LECs are left with extra money because the high access rates they once paid to the LECs
have been reduced due to the Kansas Act. However, instead of allowing these companies to keep this extra money, the KCC
imposes a surcharge on these companies under 66-2008(b). This money goes into the KUSF and it is distributed to LECs that
use the money to build and maintain land lines. As such, the implicit land line subsidy once found in high access rates is now
explicit through the KUSF surcharge and distribution. All the KUSF surcharge does under 60-2008(b) is manipulate the
movement of the same money (extra access rate money) to the same parties (from companies purchasing access to the LECs)
to be used for the same reasons (to build and maintain land lines). Thus, the purpose of the KUSF surcharge under 66-2008
(b) is not to raise revenue. As such, the surcharge is not a tax.

Second, the surcharge in Rural Telephone was not a tax; thus, the surcharge at issue herein is not a tax. CMT's attempt to
distinguish Rural Telephone fails. CMT claims that the surcharge in Rural Telephone is distinguishable because its final
benefit was not offered to the general public, unlike the surcharge herein. However, the surcharge in Rural Telephone was
enacted to fulfill the requirements and purposes of the Federal Act. One of the purposes of the Federal Act is to secure and

. maintain universal service. Thus, the final purpose of the surcharge in Rural Telephone, among other things, was to secure
and maintain universal service. Despite the purpose behind the surcharge, the Rural Telephone court found that the surcharge
was not a tax. Thus, following Rural Telephone, just because the purpose and end result of the KUSF surcharge is, among
other things, to provide universal service, this does not mean the benefit of the KUSF surcharge is directly offered to the
general public. The money collected under the surcharge is offered to the LECs, not the general public. Thus, the surcharge is
not a tax. As such, 66-2008(b) does not constitute a delegation to the KCC of the legislative power to tax. Instead, 66-2008(b)

- is a proper delegation to the KCC of the administrative power to assess a KUSF surcharge, if the legislature included

sufficient standards within this delegation of power. : ‘ '

The focus on appeal is: When the legislature delegated the power to administer the KUSF to the KCC in 66-2008, did the
legislature include within the Kansas Act sufficient standards to guide the KCC in exercising this power? The answer is
clearly yes. One case which is particularly helpful in reaching this answer is Guardian Title Co. v. Bell, 248 Kan. 146, 805
P.2d 33 (1991), which analyzed and upheld the constitutionality of a statute that prohibited unfair methods of competition
and deceptive acts or practices in the insurance industry, Guardian Title stated: ‘

"[A] strict application of the separation of powers doctrine is inappropriate today in a complex state
government where administrative agencies exercise many types of power and where legislative, executive, and
Judicial powers are often blended together in the same administrative agency. (Citing In re Sims, 54 Kan. 1,
11,37 Pac. 135 (1894).

"What is required is that a statute express the law in general terms and delegate the power to apply it to an
executive agency under standards provided by the legislature. Wesley Medical Center v. McCain, 226 Kan.
263, 270, 597 P.2d 1088 (1979). ...

"Where flexibility in fashioning administrative regulations to carry out statutory purpose is desirable in light
of complexities in the area sought to be regulated, the legislature may enact statutes in a broad outline and

* authorize the administrative agency to fill in the details. Nicholas v. Kahn, 62 App. Div. 2d 302, 306, 405
N.Y.5.2d 135 (1978), modified 47 N.Y.2d 24, 416 N.Y.S.2d 565, 389 N.E.2d 1086 (1979).

"In testing a statute for adequacy of standards, the character of the administrative agency is important. See
Warren v. Marion County, 222 Or. 307, 314-15, 353 P.2d 257 (1960). Here, we are dealing with the insurance
commissioner, an expert in regulation of the insurance industry, with a large staff and paid consultants
available. The insurance commissioner is charged with regulating a huge, complex industry, and to require
explicit, definitive statutes would severely impede, if not make impossible, the regulation of the insurance
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industry. What is a sufficient standard must necessarily vary somewhat according to the complexity-of the area
sought to be regulated. See Senior Citizens League v. Department of Social Secur., 38 Wash, 2d 142, 161, 228
- P.2d 478 (1951); Quesenberry v. Estep, 142 W.Va. 426, 95 S.E.2d 832 (1956.) )

"Standards may be implied from the statutory purpose. People v. Wright, 30 Cal. 3d 705, 713, 180 Cal. Rptr.
196, 639 P:2d 267 (1982). Here, the statutory purpose is set forth in K.S.A. 40-2401, as follows:

"The purpose of this act is to regulate trade practices in the business of insurance . . . by
defining, or providing for the determination of, all such practices in this state which constitute
unfair methods of competition or unfair or deceptive acts or practices and by prohibiting the
trade practices so defined or determined.” :

Here, the legislative purpose for the statute is evident.

"The modern trend, which we ascribe to, is to require less detailed standards and guidance to the
administrative agencies in order to facilitate the administration of laws in areas of complex social and
economic problems. See Kalbfell v. City of St. Louis, 357 Mo. 986, 993, 211 S.W.2d 911 (1948); Ward v.
Scott, 11 N.J. 117, 93 A.2d 385 (1952); City of Utica v. Water Control Bd., 5 N.Y.2d 164, 182 N.Y.S.2d 584,
156 N.E.2d 301 (1959)." 248 Kan. at 153-54. X

The Guardian Title case found sufficient standards in the purpose of the statute at issue therein to guide an administrative
agency in exercising a delegated power. As in Guardian Title, the Kansas Act provides a declaration of policies and purposes
‘which includes: universal service, improved competition, and protection against fraud. K.S.A. 1996 Supp. 66-2001(a)-(e); see
Hines, 163 Kan. at 309. Based on these policies, the legislature created a broad general framework with definite standards. It
then delegated to the KCC the power to fill in the details with subordinate rules and regulations, in order to effect the policies
which had already been set out. See Hines, 163 Kan, at 314-15.

. The standards only have to be sufficiently reasoﬁable and definite. Missouri Pacific Railroad Co. v. McDonald, 207 Kan.
744,751, 486 P.2d 1347 (1971). The standards set out in the Kansas Act fulfill this requirement. For instance, the standards
. ;identify wblch telecommunications rates should be reduced, when they should be reduced, and over what time period they

~* should be reduced. The standards in the Kansas Act also identify which rates may be increased, how much rates may be

increased by (must be just and reasonable under K.S.A. 1996 Supp. 66-1,187), the initial balance of the KUSF, who must pay
into the KUSF, how the payments should be made, who qualifies for KUSF distribution, how much distribution an entity

. should receive, if the KUSF surcharge can be passed alona to customers, when and how supplemental fundmg occurs, and
: the KUSF admmlstrator s duties.

The standards do leave some discretion to the KCC to determine exactly how a KUSF assessment and payout should oceur,
but this does not make 66-2008 a delegation of legislative power, as opposed to administrative power. It has long been
recognized that public utility regulation, especially regulation of telecommunications, differs in respect to the regulation of
other subject matters. The difficulty in understanding the terms, the technology, the funding mechanisms, as well as the
importance of the telecommunications field, all require a specialized agency with particular knowledge in the
telecommunications field to monitor the industry. See Missouri Pacific, 207 Kan. at 749-50. The KCC is charged with
regulating a huge, complex industry. The KCC is an expert in the regulation of the telecommunications industry, with a large
staff and paid consultants available. To require more explicit or definite standards than the Kansas Act provides would
severely impede, if not make impossible, the regulation of the telecommunications industry. See Guardian Title, 248 Kan. at
153-54.

The Court of Appeals found that when the legislature delegated to the KCC the power to create, fund, and administer the
KUSF, the legislature included sufficient guidelines and standards within the Act to direct the KCC in exercising this power.
Thus, the court held that the legislature's delegation of the power at issue to the KCC was proper. In so holding, the Court of
Appeals stated:

"A statute delegating legislative authority must fix reasonable and definite standards to establish the manner
and exercise of the power delegated. The legislature may, however, enact statutes in broad outline and
authorize an administrative agency to fill in the details. In testing a statute for adequacy of standards, the
character of the administrative agency is important, What is a sufficient standard varies somewhat according
to the complexity of the areas sought to be regulated. Standards may also be inferred from the statutory
purpose. The trend is to require less detailed standards and guidance to administrative agencies in order to
facilitate the administration of laws in areas of complex social and economic problems. Great leeway should
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be afforded the legislature in setting such standards. See State v. Ponce, 258 Kan. 708, 712-13, 907 P.2d 876
(1995); Guardian Title, 248 Kan. at 154.

"Matters concerning public utilities have been recognized as being highly complex, and the KCC is recognized
to have vast expertise and discretion in regulating utilities. Kansas Gas & Electric Co. v. Kansas Corporation
Comm'n, 239 Kan. 483, 495, 720 P.2d 1063 (1986).

". .. It is within the expertise of the KCC to épply those standards in the decision-making process. No ™
unlawful delegation of legislative authority has been shown." 24 Kan. App. 2d at 236-37.

We agree with the Court of Appeals. We hold that 66-2008 is a delegation of administrative power, not legislative power.
Hence, this delegation is proper and does not violate the separation of powers -doctrine. K.S.A. 1996 Supp. 66-2008 is not an
unconstitutional delegation of legislative power to an administrative agency. This issue fails.

H(1). INITIAL SIZE OF KUSF

K.S.A. 1996 Supp. 66-2008(a) provides:

"The initial amount of the KUSF shall be comprised of local exchange carrier revenues lost as a result of rate
rebalancing pursuant to subsection (c) of K.S.A. 1996 Supp. 66-2005 and subsection (a) of K.5.A. 1996 Supp.
66-2007. Such revenues shall be recovered on a revenue neutral basis. The revenue neutral calculation shall be
based on the volumes and revenues for the 12 months prior to September 30, 1996, adjusted for any rate
changes." (Emphasis added.)

K.S.A. 1996 Supp. 66-2005(c) provideé: : .

"Subject to the commission's approval, all local exchange carriers shall reduce intrastate access charges to

- interstate levels as provided herein. Rates for intrastate switched access, and the imputed access portion of toll,

~ shall be reduced over a three-year period with the objective of equalizing interstate and intrastate rates in a
revenue neutral, specific and predictable manner. The commission is authorized to rebalance local residential
and business service rates to offset the intrastate access and toll charge reductions. Any remaining portion of
the reduction in access and toll charges not recovered through local residential and business service rates
shall be paid out from the KUSF pursuant to K.S.4. 1996 Supp. 66-2008. Rural telephone companies shall
reduce their intrastate switched access rates to interstate levels on March 1, 1997, and every two years
thereafter, as long as amounts equal to such reductions are recovered from the KUSF." (Emphasis added.)

K.S.A. 1996 Supp. 66-2007 provides in pertinent part;

"(a) All local exchange carriers and telecommunications carriers providing long distance service in Kansas
shall reduce their statewide averaged basic long distance rates to reflect the net reductions in access charges;
however, such carriers shall be allowed to increase long distance rates to reflect the KUSF funding
requirements set forth in K.S.A. 1996 Supp. 66-2008."

The KCC entered an order attempting to enforce these statutory mandates. The KCC ordered LECs to reduce intrastate access
rates to interstate levels over a 3-year period, pursuant to 66-2005(c). The KCC ordered that the LECs be compensated for
their lost revenue, due to the required access rate reduction, entirely from the KUSF. Thus, the KCC set the amount of the
KUSF at $111.6 million--the total amount of revenue estimated to be lost by the LECs due to the access rate reduction. To
fund the KUSF with this $111.6 million, the KCC ordered all intrastate telecommunications service providers to pay an
assessment into the KUSF in an amount up to 14.1% of their intrastate retail revenues.

Pursuant to 66-2008(b), the KCC authorized all providers who were required to contribute to the KUSF to pass the KUSF
assessment onto their customers. The KCC established a method which SWBT, an LEC, must use if it decided to pass the
KUSF assessment onto its customers. Under this method, SWBT could recover from each customer, over a 3-year period, a
total of $3.21 per month--$2 per month the first year; $1 per month the second year; and the rest in the third year. In its Order
on Reconsideration, the KCC clarified that the extra $3.21 charge was not a local service rate increase or rate rebalancing.
Instead, the extra $3.21 charge per month was simply a method to pass on SWBT's assessment to SWBT's customers. The
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- KCC did not order a local service rate increase or rate rebalancing.

In analyzing the manner in which the KUSF should be funded, the KCC ordered that all of the LECs' lost revenue, due to the
access rate reduction, should be recovered from the KUSF. CMT argues that this is contrary to 66-2005(c). According to
CMT, the lost revenues, due to the access rate reduction, should first be recovered from an increase in local business and
residential service rates or rate rebalancing, so that only the net or "remaining" lost revenue (revenue loss due to access rate
reduction minus revenue regained due to increases in local rates) is recovered from the KUSF. In other words, CMT argues
that the KCC improperly set the initial size of the KUSF at the same amount as the LECs' lost revenues, due to the access rate
reduction, before some of the lost revenues were recovered through rate rebalancing by increasing local business and
residential service rates, as required by 66-2005(c). Setting the initial size of KUSF in this way, CMT argues, results in the
KUSF being much larger than that contemplated by the statute.

In support of this argument, CMT cites 66-2008(a), which states that "[t]he initial amount of the KUSF shall be comprised of
[LECs'] revenues lost as a result of rate rebalancing" pursuant to 66-2005(c) and K.S. A. 1996 Supp 66-2007. (Emphasis
added.) K.S.A. 1996 Supp. 66-2005(c) states:

"The commission is authorized to rebalance local residential and business service rates to offset the intrastate
access and toll charge reductions. Any remaining portion of the reduction in access and toll charges not
recovered through local residential and business service rates shall be pald out from the KUSF pursuant to
K.S.A. 1996 Supp. 66-2008."

Based on these statutes, CMT asserts that the Kansas Act intended for the LECs to only look to KUSF for that portion of lost
revenues, due to the access rate reduction, which were not recovered from increases in local residential and business service
rates or rate rebalancing. Contrary to the KCC's order, CMT argues that all of the LECs' lost revenues, due to the access rate
reduction, should not be recovered from the KUSF. Instead, under 66-2008(a), the KUSF should be used to pay off the LECs'
remaining or net lost revenues, due to the access rate reduction, after the LECs have recovered some of their lost revenues by
increasing local residential and business service rates. Thus, CMT asserts that the Kansas Act dictates the initial size of the ~
KUSF to be the net amount of LECs' revenues lost from the access rate reduction set against the LECs' revenues recovered
from increases in local service rates (or the total revenues lost from "rate rebalancing™). According to CMT, the KCC's order

- which set the initial amount of the KUSF to be the LECs' gross revenues lost from the access rate reduction, without regard to

“any revenues recovered from local service rate increases, is contrary to the Kansas Act. -

In its Order on Reconsideration, the KCC stated that it had not ordered rate rebalancing (increases in local rates), although it

- was authorized to do so. Further, the KCC found that "66-2008(a) requires the initial KUSF amount to be comprised of
revenues lost through access charge and toll reductions." According to CMT, the KCC's order is in error because it does not
recognize that 66-2005(c) states that the initial size of the KUSF is to be the amount of revenues lost through access rate and
toll reductions remaining after rate rebalancing (which includes increases in local service rates). CMT asserts that the KCC's
view of the statute is a clear misreading of the statutory directions provided by the legislature in 66-2005(c).

Because the KCC failed to require rate rebalancing and increase local rates, and because the KCC failed to take into account
the recovery, from rate rebalancing, of some of the LECs' lost revenue, due to the access rate reduction, KCFN argues that
the KCC set the initial amount of USF at an amount which contradicts the language of the Kansas Act and should be
reversed. KCFN asks this court to reverse the KCC and instruct the KCC to order increased local rates and recalculate the -
KUSF initial amount using the proper methodology.

In response, the KCC claims that under the Kansas Act, it had the authority to rebalance the reduction in access rates by
increasing local residential and business service rates, but it was not required to do so. According to the KCC, all the Act
required it to do was reduce the access rates. The KCC did this, but it decided not to rebalance the access rate reduction by
increasing local rates. Instead, the KCC decided to allow the LECs to recover the entire amount of revenues lost, due to the
access rate reduction, from the KUSF. In order to fund the KUSF, the KCC assessed all telecommunications providers up to
14.1% of their intrastate revenues. The KCC allows each provider to pass this assessment through to its customers by adding
an assessment to each customer's bill. According to the KCC, this passed-through assessment is not a local rate increase.

The KCC contends that it decided not to increase local rates for two reasons. First, residential ratepayers expressed strong
opposition to rate increases during public hearings held in August 1996. Second, the KCC wished to retain maximum
flexibility so as to reduce the financial impact a reduction in access rates would have on consumers. The KCC knew that if it
increased local rates, so that the LECs could recover some of the revenues they lost due to the access rate reduction, then it
would be precluded from performing an audit or earnings review with regard to local rates for any LEC electing price cap
regulation. To avoid this restriction and retain flexibility to reduce the passed-through assessment (by reducing the LECs'
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KUSF assessment), the KCC decided to recover the lost revenue, due to the access rate reduction, exclusively through the
KUSF. The KCC argues that such a determination was proper because 66-2008 requires the initial amount of the KUSF be
comprised of the LECs' revenues lost as a result of the access rate reduction which the KCC did not rebalance or recover by
increasing local rates.

The KCC acknowledges that if it had authorized the LECs to increase local service rates, then the initial amount of the KUSF
would have been smaller because the LECs' lost revenues, due to the access rate reduction, would have been decreased due to
the increased local rates. However, since local rates were not increased, the KCC argues that the entire amount of the LECs'
lost revenues, due to the access rate reduction, is appropriately recovered from the KUSF. As such, the KCC asserts that the
determination of the initial size of the KUSF at $111.6 million complies with 66-2008.

‘As the KCC specifically stated in its Order on Reconsideration;

"The Commission recognizes that confusion regarding the KUSF funding methodology exists and wishes to
clarify the methodology set out in its Order. All providers of intrastate telecommunications services, including
incumbent LECs, will be subject to the same KUSF assessment. K.S.A. 1996 Supp. 66-2008(b) authorizes all
contributors to pass through the assessment to their customers. No company is required to pass the assessment
through. However, if an LEC decides to pass the assessment through to its customers, the Commission
established a method the incumbent LECs must use for doing so. Even if a company passes the assessment
through in the form of higher prices for local service, the assessment does not constitute a local service rate
increase. It remains a KUSF assessment, which may vary from year to year. Any wholesale discounts from
local service prices will be based on the local service price without the KUSF assessment. As stated in the
order, the Commission did not order rate rebalancing. Thus, local service rates remain the same as before the
assessment, regardless of the manner in which the assessment is passed through."

Since there was no increase in local rates or rate "rebalancing," the entire amount of the LECs' lost revenue, due to the access
rate reduction, is reflected in the initial size of the KUSF--§111.6 million. SWBT asserts that there is no basis to conclude
that the KCC's order, setting the initial amount of the KUSF at $111.6 million, is contrary to the Kansas Act.

In rebuttal, CMT claims that $3.21 extra charge to local service customers is actually a local rate increase, as a part of rate
rebalancing, and is not a pass-through of SWBT's KUSF assessment. In support of this position, CMT and KCFN cite the

- language of the KCC order which calls the extra charge a "rate increase." In its December 27, 1996, order, the KCC

authorized an estimated "$3.21 per month rate increase for SWBT customers" for the provision of local services. (Emphasis

~ added.) Additionally, the KCC ordered SWBT "to file tariffs reflecting these rates thirty (30) days after receipt of this
Order." (Emphasis added.) Finally, CMT points out that the extra charge is a flat, monthly, per line charge and is not tied to a

- percentage of the customer charges. Hence, CMT and KCFN assert that this extra charge is an increased rate per line and not
an assessment of a certain percentage of a customer's charges. Since this extra charge is a local rate increase, CMT and '
KCFN argue, the rates for local service have been rebalanced by that amount, Thus, CMT and KCFN claim that the revenue
generated by this local rate increase should be netted against the revenues lost by the access rate reduction and the initial
amount of the KUSF should be reduced accordingly. According to CMT and KCFN, the initial amount of the KUSF, as
ordered by the KCC, violates the federal and state prohibitions on implicit subsidies (§ 254); violates state and federal
requirements that universal service support be equitable and nondiscriminatory (K.S.A. 1996 Supp. 66-2008[a]; § 254 [f]);
and sizes the KUSF in a manner other than that mandated by 66-2005(c) and 66-2008(a). CMT and KCFN ask this court to
remand the case to the KCC with orders to redefine the size of the KUSF in accordance with 66-2005 and 66-2008.

The Court of Appeals found that the KCC orders were in error on other grounds. Thus, the Court of Appeals found this issue
was moot and did not address it.

In analyzing this issue on appeal, the KCC orders are subject to judicial review pursuant to the Act for Judicial Review and
Civil Enforcement of Agency Actions. K.S.A. 77-601 ef seq. The reviewing court shall grant relief to petitioners if the
agency action, or the action on which the agency action is based, is unconstitutional on its face or as applied. K.S.A. 77-621
(c)(1). Similarly, the reviewing court must reject a KCC order if the KCC erroneously interpreted or applied the law. See
K.S.A. 77-621(c)(4). :

When issues of law are raised by a petition for judicial review, the reviewing court is required to engage in de novo review
and may substitute its judgment for that of the KCC. Williams Natural Gas Co. v. Kansas Corporation Comm'n, 22 Kan.
App. 2d 326, 335, 916 P.2d 52 (1996). The KCC's interpretation of a statute that it is charged to interpret and enforce, using
its expertise, is entitled to "great deal of judicial deference" by the courts. City of Wichita v. Public Employees Relations
Board, 259 Kan. 628, 631, 913 P.2d 137 (1996). However, the KCC's determination of a question of law is not binding on the
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" reviewing court. Whether the KCC has erroneously interpreted or applied the law in an unconstitutional manner is a question
of law over which an appellate court's review is unlimited. See In re Tax Appeal of Scholastic Book Clubs, Inc., 260 Kan,
528, 536, 920 P.2d 947 (1996). If the KCC is mistaken as to a question of law, the reviewing court has an obligation to cure
the KCC's action. See National Council on Compensation Ins. v. Todd, 258 Kan. 535, 539, 905 P.2d 114 (1995).

K.S.A. 1996 Supp. 66-2005(c) does not reguire the KCC to increase local rates after it reduces access rates, Or participate in
"rate rebalancing." All 66-2005(c) does is require the KCC to reduce access rates. Specifically, 66-2005(c) provides in
pertinent part: '

"Subject to the commission's approval, all local exchange carriers shall reduce intrastate access charges to
interstate levels as provided herein. Rates for intrastate switched access, and the imputed access portion of toll,
shall be reduced over a three-year period with the objective of equalizing interstate and intrastate rates in a
revenue neutral, specific and predictable manner." (Emphasis added.)

The KCC followed the legislature's directive and did reduce access rates. Also in 66-2005(c), the legislature authorized an
increase in local rates to offset the reduction in access rates (or rate rebalancing). As the statute provides in part: "The
commission is authorized to rebalance local residential and business service rates to offset the intrastate access and toll
charge reductions." (Emphasis added.)

- Under any interpretation of 66-2005(c), this language does not require the KCC to ‘increase local service rates; it only
authorizes such increases should the KCC choose to recoup lost revenues, due to the access rate reduction, in this manner.
The legislature knows the difference between the meaning of the terms "shall" and "authorized," and it used each word within
this statute purposefully, to indicate its intent that increases in local rates were not required, only authorized. Then, 66-2005
(c) provides that any lost revenues, due to the access rate reduction, which are not recovered through rate rebalancing, shall
be paid out of the KUSF. Here, none of the revenues lost, due to the access rate reduction, were recovered from rate
rebalancing or increasing the local rates because the KCC chose not to recoup lost revenues in this manner, as it had the
discretion to do. Thus, all of the lost revenues, due to access rate reduction, were required to be paid out of the KUSF. These
lost revenues amounted to $111.6 million. Thus, the initial balance of the KUSF required to recoup these lost revenues was

" properly set at $111.6 million.

This conclusion is consistent with 66-2008(a), which provides in part: "The initial amount of the KUSF shall be comprised of
local exchange carrier revenues lost as a result of rate rebalancing pursuant to subsection (c) of K.S.A. 1996 Supp. 66-2005 . .
.." Here, partial rate rebalancing occurred, as 66-2005(c) required, because access rates were reduced. However, total rate
rebalancing did not occur because the KCC did not raise local rates, as it had the discretion not to do under 66-2005(c). Thus,-
the revenues lost as a result of the partial rate rebalancing which occurred, due to a reduction in access rates, amounts to
$111.6 million. As such, the initial amount of the KUSF was properly comprised of the $111.6 million figure.

However, even if 66-2005(c) does not require rate rebalancing or increases in local rates, CMT and KCFN assert that the
KCC exercised its discretion and did in fact raise local rates. According to CMT and KCFN, the KCC allowed SWRBT to
increase its Jocal rates by $3.21 per month over a 3-year period and allowed other LECs to increase their local rates in a
similar manner. Thus, CMT and KCFN argue that all of the revenues the LECs lost, due to the access rate reduction, should
be set off by these increases in local rates, resulting in an overall smaller amount of lost revenues. As such, CMT and KCFN
claim the initial amount of KUSF should be comprised of this overall smaller figure.

The KCC did not authorize any LEC to raise local rates or participate in total rate rebalancing, and no LEC has done so.
Admittedly, the KCC uses language in the order which makes it appear that it has raised local rates. However, when looked at
carefully, it becomes clear that the KCC is not authorizing an actual increase in local rates. For instance, the KCC order
stated: "The estimated $3.21 per month rate increase for SWBT would be allocated as follows . . . ." (Emphasis added.)
However, later in the same paragraph, the order states: "United will implement the pass through of its KUSF assessment on a
similar per line basis." (Emphasis added.) Further, in its order, the KCC refers to tariffs which must be filed to reflect an
“increase in rates." However, this statement refers to an increase in the rates for pay phone directory assistance calls, not an
increase in local service rates. Thus, the KCC order does not indicate a local rate increase, as it first appears. Further, in the
KCC Order on Reconsideration, it specifically acknowledged its misuse of the term "rate rebalancing" in the order and made
it clear that it did not, in fact, raise local rates.

The extra $3.21 charge authorized in the KCC order is not an increase in SWBT's local rates. Instead, the KCC informed
SWBT and all other LECs that they could pass on the KUSF assessment to their customers if they so chose. If SWBT
chooses to pass on the KUSF assessment to its customers, the KCC set up a method for SWBT to do so--by charging an extra
$3.21 per month over a 3-year period. Thus, if SWBT chooses to pass on the KUSF assessment, its customers will have to
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pay more for local service. However, such an increased payment is not the result of increased local rates, but is the result of
the KUSF assessment passed through by SWBT to its customers. In allowing SWBT to pass through the KUSF assessment to
its customers, the KCC required SWBT to divide up the passed-through assessment evenly among all its customers. The
KCC decided that this pass-through method was a better method than passing a certain percentage of the overall KUSF
assessinent through to each customer, depending upon the amount of each customer's bill. The KCC chose this pass-through
method because it averaged out the passed-through assessment to all customers--placing a lower percentage of the passed-
through assessment on customers with the highest local charge and placing a higher percentage of the passed-through
assessment on customers with the lowest local charge.

Using this pass-through method, the charge passed-through to each customer is the same. Thus, it looks like the charge is a
local rate increase; in fact, it is simply a pass-through of the KUSF assessment that SWBT and other LECs are required to
pay. As such, the LECs did not receive any extra revenue from this nonexistent local rate increase. Hence, this nonexistent
extra revenue cannot be used to set off the LECs' actual lost revenue, due to the access rate reduction. Under 66-2008(a), the
initial balance of the KUSF is required to comprise an amount equal to the LECs' lost revenue after rate rebalancing. The
KCC did not order rate rebalancing, as it had the discretion to do. Thus, after nonexistent rate rebalancing, the LECs' lost
revenue, due to the access rate reduction, equaled $111.6 million. As such, the KCC properly set the initial balance of the
KUSF of $111.6 million. The KCC's orders, setting the initial size of the KUSF, complies with K.S.A. 1996 Supp. 66-2008
and 1s in conformity with the Kansas Act. This issue fails.

H(2). LOCAL EXCHANGE CARRIERS' CONTRIBUTIONS

K.S.A. 1996 Supp. 66-2008(b) requires that the KUSF be funded from contributions by all intrastate telecommunications
carriers on an "equitable and nondiscriminatory" basis. Pursuant to this statute, the KCC required all carriers to contribute
14.1% of their intrastate revenues to KUSF. However, the KCC recognized that a certain set of these contributors, based on
certain eligibility criteria, would also be entitled to payouts or distributions from the KUSF--to recompensate the contributors
for the revenue they lost due to the required access rate reduction. Under the eligibility criteria, the contributors who are also
entitled to KUSF distributions are LECs. Thus, instead of requiring these contributors (LECs) to pay into the KUSF 14.1% of
their intrastate revenues and then turn around and receive a payment from KUSF for their lost revenues, due to the access rate
reduction, the KCC allowed the LEC:s to set off these amounts. With this setoff, the KCC did not order all LECs to pay a full
- 14.1% of their intrastate revenues into the KUSF as the other carriers were required to do. Instead, the KCC allowed an LEC

* . to calculate 14.1% of its revenue and then subtract from this figure the amount that the LEC expects to receive from the

KUSF as a distribution, to compensate the LEC for revenue it lost due to the access rate reduction. The KCC only requires
that the LEC is to pay the result of this equation into the KUSF; the LEC does not have to pay a full 14.1% of its intrastate

“revenue. Of course, by using such a setoff procedure, the LEC does not actually receive a distribution from the KUSF. The
LEC simply keeps the amount of money the KUSF would have distributed to it. According to the KCC, it adopted this setoff
procedure to lessen the administration burden placed on the KUSF "so as to avoid unnecessary fund transfers."

According to KCFN and CMT, the KCC orders violate 66-2008(b), the mandate which requires that the KUSF contributions
be "equitable and nondiscriminatory.” KCFN and CMT assert that the required KUSF contributions are not equitable and
nondiscriminatory because the LECs are exempted, under the KCC orders, from contributing to the KUSF in the same
manner as all other carriers. As KCFN and CMT point out, all carriers, except for the LECs, must contribute 14.1% of their ;
intrastate retail revenues to the KUSF. On the other hand, KCFN and CMT contend that the LECs do not have to contribute
14.1% of their revenues to KUSF, due to the KCC's setoff procedures. Thus, KCFN and CMT assert that the KCC orders,
allowing a setoff procedure, create an inequitable and discriminatory methodology for KUSF contributions which violates
66-2008(b). KCFN and CMT ask this court to strike down the KCC orders regarding KUSF contributions, including the
setoff procedure, as a violation of Kansas law.,

Currently, LECs are the only providers eligible to utilize the setoff procedure. This is because the LECs are the only
providers that are initially eligible for KUSF distributions, which may be used to set off the required KUSF contributions. As
SWBT points out, there can be no setoff for CMT or KCFN because these providers are not eligible recipients of KUSF
funds and will not obtain any distributions from KUSF to offset their required contributions. K.S.A. 1996 Supp. 66-2008(c).
SWBT contends that the setoff procedure is nothing more than a "net" billing process. According to SWBT, the KCC orders
regarding the KUSF contribution methodelogy, including the setoff procedure, is equitable and nondiscriminatory and does
not violate 66-2008(a). SIA follows this analysis.

The KCC orders relating to the setoff procedures do not improperly exempt LECs from contributing to the KUSF in violation
of 66-2008(b), which requires contributions to the KUSF be made on equitable and nondiscriminatory basis. All carriers,
including the LECs, are required to contribute 14.1% of their intrastate revenues to the KUSFE. Thus, this contribution
requirement is set up on an equitable and nondiscriminatory basis. LECs are allowed to setoff their KUSF contributions with
a KUSF distribution, to which they are entitled. However, the setoff determination starts out with the calculation that LECs
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must contribute 14.1% of their intrastate revenues to the KUSF. If a LEC's KUSF distribution exceeds this amount, then the

LEC is not required to make a contribution to the KUSF. This does not constitute a KUSF exemption for the LEC, Rather,

this is simply an accounting mechanism, to prevent the LEC from paying its contribution to the KUSF and the KUSF then

paymg the money right back to the LEC as a KUSF distribution. The setoff procedure was simply ordered by the KCC to
"avoid unnecessary fund transfers"; it does not exempt the LECs from their required KUSF contributions. !

All providers are allowed to use the setoff procedure if they receive a KUSF distribution and are required to contribute to the
KUSF. A provider may receive a distribution from the KUSF if it meets the eligibility requirements set out in 66-2008(c) and
§ 214(e)(1). As 66-2008(c) provides: "Pursuant to the federal act, distributions from the KUSF shall be made in a
competitively neutral manner to qualified telecommunications public utilities, telecommunications carriers and wireless
telecommunications providers, that are deemed eligible. " Thus, CMT and KCFN may become eligible for KUSF
distributions. At that time, they can utilize the setoff procedures. Nonetheless, they will still be subject to an overall
-contribution to the KUSF in the amount of 14.1% of their intrastate revenues. This contribution can be paid directly to the
KUSF or it can be set off of their KUSF distribution, just as any LEC may do. The right to use the setoff procedure does not
make an LEC exempt from its KUSF contribution requirement and will not make CMT and KCFN exempt from such
requirement if they become entitled to a KUSF distribution and the right to use the setoff procedure. All providers must
contribute 14.1% of their intrastate revenues to the KUSF--whether as a direct payment or as a setoff. Thus, all providers are
required to contribute to the KUSF on an equitable and nondiscriminatory manner as required by 66-2008(b). The KCC's
orders relating to the setoff procedures do not exempt LECs from contributing to the KUSF and do not violate 66-2008(b).
This issue fails.

The Court of Appeals is affirmed in part and reversed in part; the KCC is affirmed. The order of this court entered on January
29, 1998, to stay the KCC's implementation of changes in the access charges of SWBT and Sprint, along with con"espondmg
changes to the KUSF, is hereby dissolved.
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