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Date
MINUTES OF THE HOUSE ENVIRONMENT COMMITTEE

The meeting was called to order by Chairperson Joann Freeborn at 3:30 P.M. on March 7, 2006 in Room
231-N of the Capitol.

All members were present except:
Representative Bill Light- excused
Representative Pat George- excused
Representative Vaughn Flora- excused

Committee staff present:
Raney Gilliland, Legislative Research Department
Lisa Montgomery, Revisor of Statutes Office
Pam Shaffer, Committee Secretary

Conferees appearing before the committee:
Ron Hammerschmidt, Kansas Department of Health of Environment
John Mitchell, Director, Bureau of Environmental Field Services, Department of Health and
Environment
James Gulliford, Regional Administrator, Region VII, United State Environmental Protection
Agency

Others attending:
See attached list.

Chairperson Freeborn asked that everyone in the gallery sign the guest log. She announced the agenda for
Thursday, March 9th’s meeting: Possible action on SB386 - Air contaminant emission sources. regional
haze and SB453 - Environmental laws; compliance audit privilege; immunity; lesser penalties for

violations. Unless more bills are received by the committee, there will be no scheduled meeting the week
of March 13. There will be a meeting on March 21* for the purpose of approving the committee minutes .

Chairperson Freeborn opened SB362 - Solid waste, industrial facilities, permits for final action.

A copy of a letter from Steve Mitchell, Sunflower Electric, was given to each committee member (See
attachment 1) stating that Sunflower Electric is willing to accept the balloon offered at the Tuesday, March
2" meeting by Kansas Department of Health and Environment(KDHE). A copy ofthe balloon is also attached
(See attachment 2).

Representative Sloan moved to adopt the balloon submitted by KDHE. Representative Johnson seconded,
motion carried.

Representative Hayzlett moved that SB362 be recommended, as amended, favorable for passage,
Representative Olson seconded. motion carried. Representative Hayzlett will carry the bill.

Chairperson Freeborn opened the hearing on SB453

Ron Hammerschmidt, Kansas Department of Health and Environment, introduced John Mitchell, Director,
Bureau of Environmental Field Services, KDHE. Mr Mitchell testified as a proponent. (See attachment 3).

James Gulliford, Regional Administrator, Region VII, United States Environmental Protection Agency,
proponent, testified. (See attachment 4).

Questions and discussion followed the testimony.

Chairperson Freeborn adjourned the meeting at 4:16. The next scheduled meeting is Thursday, March 9.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1
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From: "Miller, Steve" <smiller@sunflower.net>
To: <freeborn@house.state ks.us>

Date: 3/3/2006 8:09:58 AM

Subject: Senate Bill 362

March 3, 2006
Representative Freeborn,

As we discussed yesterday evening, Sunflower is willing to accept the
amendment offered by the KDHE yesterday during their testimony. After
considering the risk the State could face from "some" landfill operators
should this proposal become law, we are sympathetic to the agencies
dilemma and have determined that it is in the best interest of all to
accept the amendment as proposed by Mr. Bider yesterday.

Please accept our thanks for holding the hearing yesterday. We sincerely
appreciate the cooperation you and your committee have shown us, and we
look forward to your next meeting on Tuesday.

Sincerely,

Steve Miller

Sr. Mgr., External Affairs

Sunflower Electric Power Corporation

(785) 623-3364

smiller@sunflower.net

Sunflower people value, and expect one another to behave in ways that
consistently exhibit the characteristics of Technical Competency,
Respect and Dignity, Accountability, Integrity, Trustworthiness and
Servant Leadership. We believe the consistent application of these core
values in reaching the "best answer" in all cases will best enable us to
fulfill our mission statement of providing reliable, long-term power
supply and transmission services to our Member-Owners at the lowest
possible cost consistent with sound business and cooperative principles.

cC: "Dave Holthaus" <dholthaus@kec.org>

House Environment Committee
March 7, 2006
Attachment 1
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As Amended by Senate Commitiee

Sumsron of 2006
SENATE BILL No. 362
B}' Cormmittes on Utilities

1-12

AN ACT crnwcminrr \”t:llid waste: relating to solid waste disposal areas:
amending K.S.A 65-307 and 63-3415h and K.S. A 2005 Supp. 63-
3402 c{“(l Te pmlm}__{ the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A 2003 Supp. 65-3402 is hereby amended to read as
follows: 63-3402 As used in this uct, unless the context otherwise
reduires.

fal “Solid waste”™ means garhage. refuse. waste tires us defined by
K.S.A. 65-3424, and amendiments thereto, and other discarded matevials,
including. but not Hmited to, solid, semisolid, sludges, liguicd and con-
tuined gaseous waste mate ials wsultlmr from mdflﬁtndl commercial. ag-
11(_u|luml and donestic activities, Solid waste does not include hazardous
wastes as delined by subsection (7 of K.S.A. 63-3430. and amendments
theretn, I‘L*t'_\’tluhlf-n; ar the wuste of domestic animals as described 1)_\'
subsection tai 1 of K.S.A. 653-34019_ wnd amendments thereto.

(hi “Solid waste management svstem”™ means the entire process of
n.tumng' culloction. tmn«.pm‘tdt;nn Imn.m‘:lrw, and LI]\lu sl of solid wastes
by any persn engaging in such process as a business. or by any state
agency. city, duthnnh county or any combination thereol,

it “Solid waste processing facilit” means incinerator, compuosting
fucility. household hazadous waste t facility, wasti-to- -energy facility, trans-
fer station, reclamation facility or anv other location w heu solid wastes
are censolidated, te*mpnmnl\ stored, salvaged or otherwise processed
prior to heing transported to a final disposal site, This term does not
include a serap material recveling and processing facility,

it Solid waste (hxpmal area” means any area wsed for the dlapnadl
al solid waste from more than one residential premises. or one or more
commercial, imluqtrml manufacturing or municipal operations. “Solid
st dl\P(}\dl ler Lt II]L ll'l(lﬁ.‘i d” prl ll\(’l‘t\ L]L’NLrlh( (l Qar ]ﬂ(.]ll(.l"“ll A ]tl]]“
any perinit me! pmrsuant to KS.AL65-3407, and amendments thereto.

(er CPerson” means individual, lmnntl\hlp firm. trust. company. as-
sociation, corporation. individual or individuals having contralling or ma-
jority dnterest inoa corporation. institution. 1:<)E1t|{..1l subdivision, state

House Environment Committee

March 7, 2006
Attachment 2
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agency or federal [lL[hi]'t]ﬂL'l]t OF AgENCY.

i Waters ol the state” means all streqns and springs. and all bodies
of surface or groundwater, whether natural or artificial. within the bound-
aries of the state.

igl “Secretury” means the secretary of Lhealth and environment.

thi “Department” means the Kansas department of health and
emvirontment.

i1} “Disposal” means the discharge, deposit, injection, dumping, spill-
ing, leaking or placing of any solid waste into or on any kad or water so
th..t such whd waste or any constituent thereol may enter the environ-
ment or be ewitted into the ar or discharged into any water,

(i1 "Open dumping” means the dlspu\.il of solid waste at any salid
wuaste Lll\i)fﬁdf area or facility which is not permitted by the se Lutdr\‘
under the authority of K.S.A. 65-3407, and amendments ‘thereto. or the
disposal of solid waste contrary to rules and regrulations adopted pursuant
to K.S A 63-3406. and anendments thereto.

ikl “Cenerator” means any person who produces or brings into ex-
istence solid waste,

i1' “Monitoring”™ means all procedures nsed to (17 system: aticully in-
spect and collect data on the operational parameters uE a facilibe, an area
0t a tmll\pnrtul' or (21 to systematicallv collect and analyze data on the
ruality of the air. gro windwater. surface water or soils on or in the vieinity
of a solid waste processing facility or solid waste disposal area.

(m? “Closure” means the permanent cessation of active disposal ap-
erations, abandonment of the disposal arew. revocation of the permit or
filling with waste of all wreas and volume specified iu the permit and
preparing the wea for the long-term care.

in)  “Postclosure” means that period of time subsequent to closure of

a solid waste disposal wrea when actions at the site must be performed.
(o “Reclamation facility” means any location at whicli material con-
taining a component defined as a hazardous substance pursuant to K.5.A
£5-34320 and amendments thereta or as an industrial waste pursuant to
this section is processed.
ip! “Designated city” means a city or group of eities whichy, through
interlocal agreement w ith the county in whic b they are located. is dule-

gated the e spunsl!nllt\ for pn-p‘ammm_ adoption or implementation of

the county solid wiste plan.

fy “Nonhazardous special waste” means any solid waste designated
by the secretany as requiring extraordinary he uulluw in a solid waste dis-
pnsdl area,

irl “Recvelables™ means any naterials that will he used or reused. or
pwimw] for use or reuse. as an ingredient in an industrial process to
make a procduet. or as an offective substitute for a commercial product.

B
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“Re
ipal water treattnent residues, as delined by K.S.A.
ments thereto, and metal, but does not include vard waste.

(s} Hcml: inaterial l\rnu-_'«squur u]dli\tn' INEUns any Ppersor whio ac-

wevelables™ includes. but is not limited to, paper. glass. plastic. munic-
55-163 and amend-

cepts, [nucmw-\ and markets recyelables.

it “Scrap material wu\cim" and pruusalntr Facility”™ means a fixed
location that utilizes mac hm:—»r\' and equipment lor processing only
recvelables.

inr “Construction and demolition waste”™ means salid waste resulting
from the construction, remodeling, repair and dewolition of stoictures,
roads. sidesalks and utilities: untreated wood and nntreated sawdust from
any source; treated wood from constiuetion or dewmolition projects: small
amounts of municipal solid waste generated by the consnmption of food
and drinks at construction or dpnmht]on sites. mdudmc‘ hut not mited
to. cups. bags and hottles: furniture and appliances from which ozone
depleting chlorefltorncarhons have been re snoved in accordance with the
provisions of the federal clean air act: solid waste cousisting of mator
vehicle window glass: and solid waste consisting of vegetation from land
clearing and crmhhmﬂ utility maintenance, and wawna! or storm-related
LIL\L]]E][) \u(_h wustes mdmlv bt are not limited to, bricks. concrete and
other masonry materials. roofing materials, soil. rock. wood. wood prod-
ucts, wall or floor cove rings, pL1<tn r. drywall. plumbing fistures, electricad
wiring, clectrical components containing neo hazardous materials. nonas-
bestos insulation and construction refated packaging. “Construction and
demolition waste” shall not include waste material containing triable as-
bestos, garbage, Turniture and appliances from which ozowe depleting
cldorotlnorncarbons have not been removed in accordance with the pro-
visions of the federl clean air act, electrical eqpupment containing haz-
ardous muterals, tires. diums and containers even tliuu;‘:h such wastes
resulted fron comstruction and demaolition activities, Clean rubible that is
mixed with ather constmction and demolition waste during demolition
or transportation shall be considerad to be construction aned demolition

uste.

ivi “Construction and demolition laudfill” means @ permitted solid
waste disposal urea used exclusiv ely for the dl\p(ib.ll on band of construe-
tion and demolition wastes. This term shall not include a site that is used
exclusively for the disposal of clean rubble.

iwl “Clean rubble” means the following ty tpes ol construction and
demelition waste: Conerete and concrete prmlnct.\ including reinforcing
steel, asphalt pavement, brick. rock and uncentaminated soil ws delined
in mules and regulations adnptod by the secretary.

[x! n(hlkhl‘t] waste’ means all solid waste It‘Sil]t]Il“ froan mannlie-
turing, commercial and nudnstrial processes swhich is not suitable tor clis-
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dm"u to a sanitary sewer or treatmment i a Llﬂ]ll]]lillit" sewage treatient

aLmt ar is not hene hu L“1 used in a manner that meets the detinition of

recyclables. Industral waste includes, but is not limited to: Mining wastes
fromn estraction. beneficiation and processing of ores and mine rals unless
those minerals are returned to the mine site; fly ash, hottom ash. shag and
Mue gas emission wastes generated primarily from the combustion of coal
or ntlwl fossil fuels; cement kiln dust: waste oil and shidges: waste oil
lilters: and Huorescent Lm\ps

(v "Composting Lm]lt\ means any fac l]lt\ that cormposts wastes and
lias a0 comp sting area Jarger than o we-lalf acre.

iz1 “Houselnld !hu‘uqluu\ waste facility” means a faality established
for the purpose of collecting. accumulating and managing houschold haz-
ardous waste and may also include small Yuantity generator waste or ag-
ricultural pesticide waste, or both, Househinld hazardons wastes are com-
stmer plndmtt. that when discarded exhibit hazardons characteristics.

faad “Waste-toenergy facility” means a facility that processes solid
waste to produce cnergy or fuel,

thby  “Transfer station” means wny facility where solid wastes are
transferred from one vehicle to another or where solid wastes are stored
and consolidated before being transported elsewhere, hut shall nat in-
clude w collection box provided for pnl:lls_ use as a part ol a county-up-
erated solid waste management system if the box is not equipped with
uunpautmn mechanisms or has a volume smaller than 20 cubic vards.

(ced Municipal solid waste Land Il means asolid waste dlxp(mi] are
where residential waste is placed for disposal. A namicipal solid waste
landfill also may receive other nonluzardous wastes, including commer-
cial solid waste, shidge and industrial solid waste,

tdd? “Construction related  packaging” means small quantitivs of

pd(.‘k‘l”]li"f wustes that are Tene rated in the constiuction, n-mnduhnﬂ' or
repair of structures and re Latml appurtenances. “Construction rels m «d
packaging” does not include packaging wastes that are generated at retadl
establishrents selling construction materials, chemical comtainers gen-
erated from any source or packaging wustes generated during 1ainte-
nance of existing structures.

iee)  “Industrial facility” includes all operations. processes and strue-
tures ingoleed in the mmud(f: ture or production of goods, materials com-
maodities or other products located on. or adjacent to. an industrial site
and is not limited to a single owner or to a single industrial process. For
purpeses of this act. it includes all inehestrial processes and applications
that may generate indsty il waste which may be disposed at a solid waste
disposal area whicle is permitted by the se cretary and operated for the
industrial fucility gencrating the waste and used Lonly for industrial waste

See. 20 K.S.AL 63-3407 s hereby amended to read as tollovws: 63-
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3

HOT. (2! Except as othenvise provided hy K.5.A. 63-3407 ¢ and amend-
ments thereto, no person shall eonstret, alter or operate a solid waste
processing facility or a solid waste disposal arew of asolid waste manage-
ment svsten, m.wpt for clean rubble disposal sites. without first obtaining
a per mit from the secretary.

ithi Every person desiring to ohtain a permit to construet. alter or
nperate a solid waste processing facility or (lt‘«l)ﬂ":d} area shall make ap-
plication for such a permit on forms pm\:dwl for such purpose by the
mles and regulations of the secretary and shall plrmd( the seeretary with
such information as necessary to show that the facility orarcuw l“(_(lll![i[\
with the purpose of this act. Ulmn receipt of any ‘llpp]u.\tmn and pavinent
of the application fee. the secretary, with acdvice and counsel {rom the
local health authorities and the r.m:nt\ commission. shall make an inves-
tigation of the proposed solid waste processing facility or disposal area
and determine whether it complies with the provisions of this act and any
rales and resulations and standards adopted thereunder, The secretary
also may (’.E!Il'-ltltt the need for the facility or area in conjunction with the
county or regional solid waste management plan, If the inv estipation re-
veals that the' facility or area umfunm with the provisions of tlle et and
the rules and h—'l"llLEtluli\ and standards advpted therennder, the secretary
shall approve thv application and shall issue a permit for the operation of
each solid waste processing or disposal facility or area set forth in the
application. It the facility or arca fails to mect the rules and regulations
and standards required |v. this act the secretary shall issue a report to the
applicant stating the e ficiencies in the LlljpilLdtl(’ll The secretary may
issue tetnporary pcumtb cenditioned upett corTections of construction
methods heing completed and inil‘f‘"'“'e“h’Ll

{¢i Before reviewing any application for permit. the seeretary shall
conduct w background investigation of the applicant. The secretary sliall
comsider the financial. technical and management capabilities of the ap-
plicant as conditions for issuance of a permit. The secretary may reject
the am)l]mhrm prior to conducting an investigation into the merits of the
application if the seeretary finds that:

(11 The applicant ullrcutl\ holds. or in the past has held. a permit
under this section and while the applicant held a pernit under this section
the applicant violated a provision of subsection (al of K.5.A. 65-3H089. and

amendments thereto; or

(2} the applicant previonsly held a permit under this section and that
pertnit was revoked by the seeretay: or

31 the applicant failed or continues to fail to comply with any of the
provisions of the air, water or waste statutes, including rules and regula-
tions issned thereunder, relating to environmental protection or to the

protection ol public health in tlus or any other state or the fderal gov-
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ernment of the United States. or any eondition of any perit or license
issned by the secretay: or il the seeretary finds that the applicant has
shown a lack of ability or intention to (nmpl\ with any provision of any
law referred to in this subsection or any rile and rurful dion or order or
permit issned pursiant to any such law as indicated h_v past or continming
violations: or

i41 the applicant is a corporation and any principal, sharcholder, or
uther person capable of exercising total or pdrt: d control of such corpo-
raticm could be detenmined ine htrlhlv to receive @ permit pursuant to
stubsection (¢l L {21 or i3) above.

i<l Belore reviewing wny application for a permit. the secretary may
request that the attomey general perform a comprehensive eriinal hack-
ground investigation of tim applicant: or in the case of a corpurate appli-
cant, any principal. shareholder or other person capable of exercising total
01 1)&1"{1‘1! control of the mrpnmtmn. The secretary mayv reject the appli-

cation prior to conducting an investigation into the merits of the appli-
cation if the secretary Im(]s that serions crivnina vinlations have heen
committed by the dplﬁm«lgt or a principal of the corporation.

fel (1 The fees for a solid waste processing or disposal permit shall
b p‘.mlﬁllshod ]1\' rules and ruu’ll[ ations qduph‘d ])\ the secre try, The tee
for the .11)[1hmtlnn ancl HI'IL‘HL.{I permit slidl not exceed 83,000, Except as
provided by paragraph (2! the annual permit renewal fee shall not exceed
$2.0001 No retund shall be made in case of wvncation. In estublishing
fees for a construction and demolition landfill, the secretan: shall .ulnl)t
a differential fee schedule based upon the volume of construction and
demolition waste to he disposed of at such Endfill. All fees shall be de-
posited in the state treasury and credited to the solicd waste management
fund. A city. county, other Inti[]tltd] suhdivision or stute agency shall he
exenipt from p‘mmut ol the fee but shall meet all other provisions of
this act.

(2 The amnual permit renewal fee for a salid waste disposal area
which is permitted by the secretary. owned s or operated by the facility
generating the w aste und used mll\ for industrial waste generated by sucly
Facility shall be not less than $1.000 nor more than $4.000, In vst‘d:h-hm"
fees for such disposul areas. the secretary shall adopt a ditferential fee
schedule bused upon the characteristics of the disposal area sites.

ifi Plans, designs and relevant data for the construction o solid waste
processing lacilities and disposal sites shall be prepared by a protessional
engineer liceused to practice in Kansas and shall Te submitted to the
der lmr! ment for approv al [}rlnr to the ennstrction. alteration or opw ratiom
ol such facility or area. In adopting rules and resulations. the secretay
may specily sites, wreas or facilities where the *muunuu_ntal inpact is
winimal wnd may waive such preparation requiretnents pre wided that
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review al such plans is conducted by a protessional engineer licensed to
practice in Kunsas.

fg)  Fach permit gruted by the secretary. as provided in this act., sleall
b xuh]mt to such Lnndltiuna as the secretary deems necessary to protect
Lonman health and the enviromment and to conserve the sites. Such con-
ditions shall inclucle dplnm al by the secretary of the types and quantities
ol solid waste allowable for processing or disposal at the permitted
lacation.

ihr - o s Before issuing or renewing a permit
ta oper ..l[t wiee @ solid waste processing tacility or solid waste disposal
area fersobdmste, the secretary sliall require the permittee tos dem-
onstrate that funds are available to ensure payment of the cost of
closure and postclosure care and provide liability insurance for ac-
cidental occurrences at the permitted facility. i 1) Brewtde If the per-
mittee owns the land where the solid waste processing facility or
disposal area is located or the permit for the fucility was issued
before the date this act is published in the Kansas register. the per-
mittee shall satisfy the financial assurance requirement for closure
and postclosure care by prociding a trust fund. @ suretv bond guar-
anteeing payient, an irrevocable letter of uwht ar insirance Pulm o
i e by passing a
[!udiw al test or nH-ed-]-r obtaining a lllld]lL‘ .\E ummntw‘ from a rel ..lli*l.l
entity, to guarantee tlw iutlm m.ula[uhh ni llmda s

T

to Isa se <[ I"n. i punmttu tor t.]t onstrate ~uilu jent hmmual stre 1wth !u
Bsescone l'El\*IF‘?l{‘ to use a tinancial test or a financial guarutes proce dure

in lieu of pmﬂduw the other financial instruments Hs iptbreses
Solid waste processing facilities or disposal arcas, except mumupal solicd
waste Lmd!llis may also demonstrate tinancial assurance for-clostreand
et metbe COSES biv nse of ad valorem taving power. redditionthe
(2) fffiu‘ permittee does not own the fﬂnd where the solid waste
processing facility or disposal area is located and the permit for the
facility is issued after the date this act is published in the Kansas
register, the permittee shall satisfy the financial assurance require-
ment for closure and postclosure care by providing a trust fund. a
surety bond guaranteeing payment. or an irrevocable letter of
credit.

(3) The secretary shall require the eac It permittec of a solid waste
processing facility or disposal area to provide liability insurance cov-
erage during the period that the facility or area is active, and during the
term of the fucility or ared is subject ta pmtultmlw care, i soch amount
as determined by the sec etary to insure the financial responsibility of the
perittee tor aceilental oceurrences at the site of the facility or area, Any

2-7
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such liubility insurance as may be re qmwd pursnant to this sulsection or
pursiant tor the rules and regulatioms of the seeret: v shall he issned bw
an insnrance conpany authorized to do business in Kausas or by a li-
censed insurance agent operating under authority of K.S.AL 4 246h, and
amendments thereto, and shall be subject to the insurer’s policy provi-
sions filed with and approved by the commissioner ol insurance pursuant
ta K.SA, 40-216. and wmendments thereto, exce Pt as authorized by
K.S A, 40-246h, and amendments thereto, Nathing contained in this sub-
section shall be deemed to apply to any state agency or department or
ageney ol the federal govemment.

i (L Penmits L\mnh-d by the secretury as provided by this act shall
not be transferable except as fllows:

(A A permit for a solid waste disposal area may be transterred if the
area is permitted tor only solid waste produced on site from manufactur-
nvr and industrial [Hrocesses or on- site construcetion or demolition activi-
ties and the unh ulmnm in the pe rinit is a name len‘n' rs:nuh]uﬂ from a
merger, acruisition, .ah_-_ corporate restructuring or other business
transaction.

(B! A permit for u solid waste dis‘prwad atea ur a solid waste processing

facility may he transterred if the secretary approves of the transter hased
upon intormation submitted to the secretary sutficient to conduct a hack-

around fvestigation of the new owner as specified in subsections (¢l and

i ol K.S.A, 65-3407, and amendments thereto, and a financial assurance
evaluation as specified in subsection th of K.S.AL65-3407, ancl amend-
wents thereto. Such infornation shall be submuitted to the secretary not
more than one vear nor less than 60 days before the transfer. It the
secretary does not approve ot disapprove the transter within 30 davs after
all wquuvd inforation is submitted to the secretary, the transter shall
be deemed to liave been approved,

2 Permits granted by the secretany as provided by this act shall be
revocahle or subject to knapvn“mnwiu-nmm the secretary shall determnine
that the solid waste processing or ch\lmsal Lacility or area is. or lias been
constracted or operated in \mLLUnn of this act ar the rules and regnlations
or standards adopted pursuant to the act. or is creating or threatens to
create a hazard to persons or prope rtv in the area or to thu environient,
ur is creating or threatens to create a puth nuisance, or upon the failure
to make pavinent of uny tee reqired under this act,

(30 The secretary also may revoke. suspend or refuse to issue a permit
when the secretany determines that past or comtinuing violations of the
l)!‘ls\‘!\ltlnk ol K.8.A 63-33009, sulwection icd3) of K.S.A (53407 or
K.S.A. 63-3424h and amendments thereto, have been committed by
prrtnittee, or any 1:11113-:1[)111, shareliolder ur other persim Ldlmhlv of ex-
ercising partial or total contro] over a permittec.

2-&
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ij? Except as otherwise provided by suhsection (310, the secretary

Ay require a new perimit .ll?l)[!(dt]l!ll to be submitted Tor a solid waste
processing facility ora solid waste disposal weain respolse to anv clunge.
cither directly or indirectly, in ownership or control of the pe Juitted lt‘..ll
prupvm or tht e\htlntf lwnmttw

ki In case any permit is denied. snspended or revoked the person,
city, county or other palitical subdivision or state agency may request a
]uuu‘mg hefore the secretary in accordance with 1\ S.A. A3-3412. and
amendments thereto,

i} {17 No permit to canstnact or operate a solid waste disposal area
shall be issued on or alter the effective date of this act i such area is
located within 12 mile of & navigable strean used for interstate cormmnerce
ur within one mile of an mt,-a]w point tor any public surface water supply
systermn.

21 Anv pennit. issned before the effective date of this act. to con-
stiet or operate a solid waste disposal areais hereby declared void it
such area is ot vet in operation and is located within 2 mile of 4 navi-
vable strean nsed for interstate commerce or within one mile of an intake
point for anv public surface water supply system.

i3 T he provisions of this subsection shall not he constrmed to pro-
hibit: (A Fssuance of a permit tor Lateral mpmmnn onto laned wutlrfunus
toa permitted solid waste dv;lmml area in operation on the effective date
of this act: (B} issuance of w permit for a solid waste disposal area for
disposal of a solid waste hy-pr et praduced on-site: 1C) renewal of an
existing permit for w solid waste area i operation ot the effective date
of this act: or (D} activities which are regulated under K.8.4. 65-163
through 65-165 or 63-17 L. and amendments thereto.

im!  Before reviewing any application for a solid waste processing fa-
cility or solid waste ‘ilspm al area. the secretary shull require the Enlluvmu_‘
infarmation as Pt of the .1pphmtlﬂn

i1} Certificatiom lx\ the hoard of county commiissioners or the maver
of a designated city tn\lmnsthlc for the devel et atacd J(!liptll m ni the
.suhdvs‘mu’ managenent plan for the location where the processing Lucility
or disposal area is or will be located that the processing facility or dispe ssal
aren is consisteut with the pla. This certilication shall not dpl]l\f to a solid
waste disposal area for disposal of only solid waste produced on site from
nmnu!ﬁctuﬁng and industrial processes or from on-site construction or
demolition activities.

21 1f the location is zoued. certification by the local planning and
zoning anthority that the processing facility or rih[wn.lt area is consistent
with loval kind nse restrictions or, if t!w lncation is not zoned. certification
from the board of county commissioners that the processing lacility or
disposal arew is L(]lllpdtlhlt with surrounding land use.
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31 For a solid waste disposal area permit issued on or after Julv L
1999, proot that the prepmttbes applicant cither owns the land where the
disposal area will be Incated or operates the solid waste disposal area for
an adjacent or on-site industrial facility, il the disposal area is: (A) A
municipal solid waste Landfill: or B a solid waste disposal avea that has:
i A leachate or s calleetion or treatment systetn: (i waste contuinment
svstems or uppurtenances with planned maintenance schedules: or (it
an environmental monitoring system with planned maintenance sched-

ules or periodic sampling and J.ihl]\“ﬂ\ requirements, lH—rh—rn]ﬂrrc-mr-rrtl

shall not apply to a permit for late al or vertical expansion contiguens to
a permitted solid waste disposal avea in operation on July 1. 1999, if such
expansion is on Lkad Jeased by the permittee betore April 1. 1999,

Sec. 3. K.S.A. 65-3415b is hereby ame ndded to read as fullows: 63-
3413b. {a' There is hereby imposed a state solid waste tonmage fee of
$1.00 for each ton ar equiv -alent volume of solid waste disposed of at any
solid waste disposal urea in this state other than solid waste ennmer rated
in subsection {(¢1 or solid waste disposal authorized by the secretary pur-
suant to subsection (al of K.8.A. 63-3407¢. and amendments thereto,

ihl There is hereby imposed a state solid swaste tonmage fee of $1.00
for each ton or equivs alent volume of solid waste transferred out of Kansas
thraugh a travsler station, other than waste enumerated in subsection iel.

ict The tees imposed by this section shall not apply to:

(1) Anv waste tire, as defined by K.S.A. 65-3424. and amendments
thereto. cli-a'lu sed inoor at a pennitte l solid waste isposal area

20 sludges from public drinking water supply treatmment plants, when
thsp‘m ol ol at a monofill permitte d by the secretary:

i3 clean rubble:

i4 solid swaste snlu]'. <_n]1s1st1nﬂ' of vegetation from lund cle 11‘1!1”’ and
grubbing, utility maintenance and seasonal or storm-related cle anup but
sch exception shall not applhy to vard svaste:

{51 comstruction and demolition waste disposed of by the federal gov-
ernment. by the state of Kansas. or by any city, county or other unit of
local ":m:tmmnt in the state of Kausas. or 1“, any person on hehalt
thereol: and

(61 industrial waste disposed of at a solid waste disposal area whick
is permitted by the secretary, and is owned st bt
erated by or r‘m the industrial facilit: generating the waste and which is
used only for industrial waste gene rated by such industrial facility.

(v The nperator of a w!ld wuste (1annmi ares or transfer station shall
Py the fee lusl)‘m | I“, this section,

fel The secretary of health and environment shall administer, enforce
and collect the fee imposed by this section. The seeretany shall have the
authority to waive such fee w lien luryre «quantities of waste are menerated

If the applicant does not own the land, the applicant shall also
provide proof that the applicant has acquired and duly recorded an
easement to the landfill property. The easement shall authorize the
applicant to carry out landfill operations, closure, post-closure care,
monitoring, and all related construction activities on the landfill
property as required by applicable solid waste laws and regulations,
as established in permit conditions, or as ordered or directed by the
secretary. Such easement shall run with the land if the landfill
property is transferred and the easement may only be vacated with

the consent of the secretary. These requirements
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due to major natural disasters such as foods, tomados and fires unless
persons 1\;&\1’11tf such fees are able to recover such fees from the tederal
government. Except us othenwise provided by suhsections fa and (b1 all
Im's and rules and regulations of the secre t.n"vol"uumw relating to the
administration, enforcement wd collection of the retailers’ sales tax shall
apply to such fee insofar as thev can be made applicable. The secretary
of hiealtl and enviranment shall adopt any other rules and regulations as
necessary for the efficient and effective administration, enforcement and
collection thereof,

(1 The secretary of health and environment shall remit all moneys
collected from fees unlwsud pursuant to subsections fal and (b to the
stute treasurer in accordance with the provisions of K.S.A. 754215 and
amendments theretn. Upon receipt of each such remittance. the state
treasurer shall deposit the entire amenmt in the state treasury to the credit
of the solid waste management fund created by K.S.A 65-34154. and

amendments thereto.
Sec. 4. K.S.AL65-3407 and 65-3415b and K.S.A. 2005 Supp. 63-3402

are: herehy repealed. '
Sec. 5. This act shall tuke effect and be in foree from and after its

publication in the Kunsas register,

Ry
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Good afternoon Chairperson Freeborn and members of the House Environment Committee. [ am
pleased to be here today to provide background and testimony on proposed changes to the
existing Kansas environmental audit privilege and immunity law.

Audit privilege laws have been used by many states to provide immunity from prosecution or
penalty mitigation for voluntarily disclosed environmental violations that were discovered either
as a result of conducting an environmental audit or as part of an environmental management
system. The spirit of such laws, both nationally and in Kansas, is to benefit environmental
protection efforts by encouraging business and industry to take self-initiated actions to assess or
audit their compliance with environmental laws and correct any violations found. Such laws
should be attractive to businesses and industry regardless of size, but especially to small
businesses who have never applied for or obtained necessary environmental permits, fearing the
disclosure of information to state agencies would lead to enforcement and penalties.

The Kansas audit privilege law, K.S.A. 60-3332, et seq., was enacted in 1995. KDHE
implemented a policy on environmental audits in 1997. Beginning in 2000, KDHE has
maintained a log of audit submittals received. A review of that log reveals that very small
numbers of Kansas businesses have taken advantage of the audit provision in the past six years
(3 in 2000, 8 in 2001, 6 in 2002, 5 in 2003, 3 in 2004, and 8 in 2005) with the majority of the
submittals coming from large corporations.

DIVISION OF ENVIRONMENT
Bureau of Environmental Field Services
CURTIS STATE OFFICE BUILDING, 1000 SW JACKSON ST., STE 430, TOF ; .
Voice 785-296-5572  Fax785-201-3266 http:/iwww.kdhe.s House Environment Committee

March 7, 2006
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Since 1993, a total of 27 states have enacted audit privilege laws. Concerns that the initial laws
were too permissive and allowed businesses guilty of even criminal violations to escape
accountability have been raised on nearly all of those by the U.S. Environmental Protection
Agency. All states, with the exception of Illinois and Kansas had addressed EPA’s concerns
prior to 2005. Illinois repealed its law in August 2005 and Kansas is attempting to make changes
acceptable to EPA through this proposed legislation. While KDHE is not aware of Kansas
businesses that have escaped criminal prosecution for environmental violations we are concerned
that in some cases Kansas businesses have adopted the practice of making annual audit privilege
claims rather than seeking to implement effective environmental management systems.

In order to encourage Kansas to make changes in the existing audit law EPA has blocked federal
authorization for newer state regulatory provisions. This in turn has resulted in Kansas
businesses being subject to inspection and possible enforcement action for regulatory violations
by both the state and federal governments. The proposed statutory changes would bring the
Kansas law into line with other states and KDHE believes, the changes would be acceptable to
EPA.

SB 453 would modify the existing law to:

e update definitions of “environmental audit” and “environmental audit report,” and
add and define the terms “owner or operator” and “person.”

e Repeal a section of the law dealing with the procurement of reports in criminal
investigations

o clarify that failure to label each document within the environmental audit report as
a privileged document does not constitute a waiver of the privilege

e clarify that a person who conducts or participates in the preparation of an audit
report and who has observed physical events of a violation may testify but is not
compelled to testify or produce documents

e prohibit an employee of a regulatory agency from requesting, reviewing or
otherwise using an audit report during an agency inspection

e provide that a party asserting the privilege under the law has the burden of
establishing the applicability of the privilege

e provide additional reasons where a court or hearing officer could require
disclosure of the audit as follows: '

1. the report was prepared to avoid disclosure of information in an
investigative, administrative, criminal or civil proceeding that was
underway or imminent or for which the owner of the facility has been
provided written notification that an investigation into specific violations
had been initiated;

2. the audit report shows evidence of substantial actual personal injury; or

3. the report shows an imminent and substantial endangerment of the public

health or the environment

e provide that a person seeking disclosure of an audit report may review the report,
but the review does not waive or make the administrative or civil evidentiary
privilege inapplicable to the report
e add to the conditions under which the privilege would not extend to include:
1. information that existed before the initiation and independent of the audit;

‘3,,
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2. information prepared after the completion and independent of the audit;
and
3. information, not otherwise privileged, that is developed or mamtained in
the course of regularly conducted business activity or regular practice
e clarify that in most instances there is still the authority of the regulatory agency to
require technical or remedial action or to seek injunctive relief
e specify that the immunity provided by the law from administrative or civil
penalties does not apply where:
1. cases of continuous or repeated violations of environmental law have
occurred;
2. violations result in a substartial economic benefit to the violator; and
3. conditions of a voluntary disclosure are not met but a good faith effort was
made to voluntarily disclose and resolve a violation, in which case
regulatory authorities may consider the nature and extent of the effort
made in deciding the appropriate enforcement response and consider
reduction of penalties
e clarify that immunity does not abrogate the responsibility of a person to report or
correct violations, conduct remediation, or respond to third-party actions.

In addition, the Senate added two minor amendments. The first would clarify that nothing in this
law shall prohibit the Division of Post Audit from having access during an audit approved by the
Legislative Post Audit Committee to all environmental audit report documents in the custody of
the agency. The second would require that the agency return environmental audit reports to the
facility’s owner or operator upon completion of the review of the report. KDHE had no
objection to either of these amendments.

In conclusion, passage of SB 453 as proposed will remove the barriers to which EPA objects
while continuing the Kansas audit privilege program.

Thank you for your time and attention and I would be happy to respond to any questions.
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SUPPLEMENTAL NOTE ON SENATE BILL NO. 453

As Amended by Senate Commitiee on
Natural Resources

Brief*

SB 453 would amend various provisions of the Kansas
Environmental Audit Privilege Law which was first enacted in 1995.

The bill would update definitions of “environmental audit” and
“environmental audit report,” and add and define the terms “owner or
operator” and “person.”

In addition, the bill would:

° Clarify that failure to label each document within the
environmental audit report as a privileged document does not
constitute a waiver of the privilege;

° Clarify that a person who conducts or participates in the
preparation of an audit report and who has observed physical
events of an violation may testify but is not compelled to testify
or produce documents;

° Prohibit an employee of a regulatory agency from requesting,
reviewing or otherwise using an audit report during an agency
inspection;

® Provide that a party asserting the privilege under the law has the
burden of establishing the applicability of the privilege;

L] Provide that a court or hearing officer could require
disclosure of the audit report if:

0 The report was prepared to avoid disclosure of information
in aninvestigative, administrative, criminal or civil proceeding
that was underway orimminent or for which the owner of the
facility has been provided written notification that an

*Supplemental notes are prepared by the Legislative Research
Departmentand do not express legislative intent. The supplemental note
and fiscal note for this bill may be accessed on the Internet at
http://www_kslegislature.org
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investigation into specific violations had been initiated;

o The audit report shows evidence of substantial actual
personal injury; or

© The report shows an imminent and substantial
endangerment of the public health or the environment;

Provide that a person seeking disclosure of an audit report may
review the report, but the review does not waive or make the
administrative or civil evidentiary privilege inapplicable to the
report,;

Add to the conditions under which the privilege would not extend
to include:

o Information that existed before the initiation and independent
of the audit;

o Information prepared after the completion and independent
of the audit;

o Information, not otherwise privileged, that is developed or
maintained in the course of regularly conducted business
activity or regular practice;

Clarify that in most instances there is still the authority of the
regulatory agency to require technical or remedial action or to
seek injunctive relief;

Specify that the immunity provided by the law from administrative
or civil penalties does not apply where:

o Cases of continuous or repeated violations of environmental
law have occurred;

o Violations result in a substantial economic benefit to the
violator; and

o Conditions of a voluntary disclosure are not met but a good
faith effort was made to voluntarily disclose and resolve a
violation, in which case regulatory authorities may consider
the nature and extent of the effort made in deciding the
appropriate enforcement response and consider reduction
of penalties;

2-453
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° Clarify that the immunity does not abrogate the responsibility of
a person to report or correct violations, conduct remediation, or
respond to third-party actions; and

o Repeal a section of the law dealing with the procurement of
reports in criminal investigations.

Finally, the bill would stipulate that nothing in this law would
prohibit the Division of Post Audit form having access during an audit
approved by the Legislative Post Audit Committee to all environmental
audit report document in the custody of a governmental agency
provided the documents are returned to the custody of the
governmental agency.

Background

This bill was requested by a spokesperson from the Kansas
Department of Health and Environment (KDHE). Atthe hearing on the
bill a spokesperson from the agency explained that the bill was
prompted by concerns that the Kansas law and similar laws in other
states were too permissive and allowed businesses guilty of criminal
violation to escape accountability. These concerns were raised by
official with the U.S. Environmental Protection Agency (EPA).
Testimony indicated that all states had addressed the concerns raised
by EPA except lllinois and Kansas. Testimony indicated that lllinois
had repealed its law in August of 2005 and Kansas is in the process
of amending its law to meet EPA’s concerns. Testimony indicated that
KDHE was not aware of any Kansas businesses that had escaped
criminal prosecution for enviranmental violations through the use of the
law. The Committee also heard from a representative of Region VIl of
EPA. This conferee stated the existing Kansas environmental privilege
law does not meet the minimum requirements necessary for EPA
delegation of federal pregrams to the state or for EPA to approve state
environmental programs. The conferee indicated thatthe billremedies
this problem. He also stated that with the existing law, EPA is unable
to delegate or approve new environmental programs in the State of
Kansas. There were no oppcnents to the bill. The Legislative Post
Auditor appeared before the Committee to request an amendment to
the bill so that the agency could have access to certain reports during
an audit.

The Senate Committee on Natural Resources amended the bill
to clarify that the Division of Legislative Post audit would have access

3-453



to environmental reports during an audit and to ensure that the records
accessed by Legislative Post Audit would be returned to the custodial
agency upon completion of any audit.

The fiscal note on the bill indicates that passage is not expected
to have any fiscal impact.

4-453
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SB 453: Amendments to Environmental Audit Privilege/Immunity Statute

Presented by James B. Gulliford
Regional Administrator, Region VII
United States Environmental Protection Agency

Good morning, Chairperson Freeborn and Members of the House Environment
Committee. I am pleased to be here this morning on behalf the United States Environmental
Protection Agency to offer EPA’s views as to Senate Bill 453, which would amend Kansas’
existing environmental audit privilege/immunity law.

Kansas’ existing statute, enacted in 1995, creates a statutory privilege for environmental
audit reports and information and provides broad immunity from enforcement for environmental
violations. The current Kansas statute impedes EPA’s ability to delegate or approve state
programs and presents an additional burden to Kansas businesses disclosing violations.

Since 1993, twenty six states across the country, in addition to Kansas, have enacted
some type of audit legislation. All 26 of those states have addressed the issues EPA had with
their state statutes, so that the existence of a state audit law does not present an impediment to
the delegation or approval of environmental programs in those states. Kansas is now the only
state in the country in which the specific provisions of its state audit law fail to meet the
minimum requirements necessary for EPA delegation and approval of environmental programs.

Because of the issues EPA has with Kansas’ existing law, Kansas’ businesses have an
additional burden in disclosing violations. Currently the businesses would have to disclose the
violations to both the state agency, typically the Kansas Department of Health and Environment,
and also to EPA in order to receive assurance from both the state and federal governments that
the disclosure process resolves both state and federal concerns as to the violation. In states that
have audit/immunity programs meeting the minimum federal requirements, EPA generally defers
to the state resolution of disclosed violations. EPA is unable to routinely defer resolution of self-
disclosures to the state under the existing statute. However, with the amendments set forth in
Senate Bill 453, Kansas law would meet the federal minimum requirements and allow EPA to
generally defer resolution of self-disclosed violations to the state.

Federal environmental statutes establish minimum standards that states must meet for
delegation of federal programs to the state and for federal approval of state environmental
programs. These include standards for adequate enforcement, public participation and access to
information. These requirements reflect the high value federal laws place on public openness in
the administration and enforcement of environmental requirements.

: House Environment Committee
March 7, 2006
Attachment 4



The current Kansas law contains several provisions that do not meet the minimum federal
requirements for delegation or approval of environmental programs. Specifically, the current
Kansas law:

- allows a violator to invoke privilege even in instances of criminal
misconduct, seriously hampering State’s/EPA’s ability to investigate
criminal wrongdoing;

- gives a violator immunity from penalties for criminal negligence;

- gives a violator immunity from penalties even when the violator has
gained a significant economic benefit as a result of not complying with the
law, which also may have given the violator an advantage over its
competitors; and

- gives a violator immunity from penalties even when the violation has
created an imminent and substantial endangerment to human health or the
environment.

With the existing Kansas audit law, the State of Kansas does not meet these minimum
requirements necessary for EPA delegation of federal programs to the state or for EPA to
approve state environmental programs.

For example, EPA has been unable to approve a series of applications submitted by
KDHE in 2004 seeking State primacy for implementation of nine rules under the Safe Drinking
Water Act. The applications submitted by KDHE have been reviewed by EPA and the only
impediment to approving state primacy of these rules is the existing state audit law. SB 453
remedies this problem, and its passage would enable EPA to proceed with approval of these state
primacy rules.

The Kansas Department of Health and Environment, as well as the Kansas Department of
Agriculture and the Kansas Corporation Commission, all have existing delegated or approved
environmental programs that were approved by EPA prior to the passage of the current Kansas
audit law. In addition to impeding EPA’s ability to delegate or approve new state programs, the
current Kansas audit law leaves the existing programs currently being implemented by these
state agencies vulnerable to lawsuits by citizens’ groups seeking a court order requiring EPA to
take back the programs for implementation at the federal level.

The revisions proposed in SB 453, as drafted, would resolve the issues that EPA has
identified with the existing state law. With the passage of SB 453, the Kansas audit statute
would no longer be an impediment for the continued implementation by Kansas of federal
environmental programs in the State or for the delegation or approval of new environmental
programs in Kansas.
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Again, [ appreciate the opportunity to testify here today. Thank you for your time and
attention. If you have any questions, I would be glad to try to address them.
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SB 453: Amendments to Environmental Audit Privilegce/Immunity Statute

Current statute:

e Enacted in 1995 — part of a national model legislation initiative

e Statute has several provisions which create a significant impediment to the
State’s ability to ensure compliance with environmental laws and regulations

e Examples of issues with existing law:

- statute allows privilege to be invoked even in instances of criminal
misconduct, seriously hampering State’s/EPA’s ability to investigate
criminal wrongdoing

- statute gives immunity from penalties for criminal negligence

- statute gives immunity from penalties even when the violator has
gained a significant economic benefit as a result of not complying with
the law

- statute gives immunity from penalties even when the violator has

created an imminent and substantial endangerment to human health
or the environment

Effect of current Kansas statute:

e All states must meet minimum standards when assuming responsibility for
implementing federal environmental programs, including standards for
adequate enforcement, public participation and access to information

e These requirements reflect the high value federal laws place on public
openness in the implementation and enforcement of environmental
regulations



State of Kansas does not meet the minimum requirements needed for EPA
approval of State programs

As a result, EPA can no longer authorize Kansas to implement new
environmental laws in the State

Specifically, EPA has been unable to approve a series of primacy applications
under the SDWA submitted by Kansas in 2004 because of the existing state
audit law; if KDHE were to request authority to implement the RCRA
corrective action regulations in Kansas or seek new authority for other
programs, EPA would be unable to approve such requests with the with the
existing state audit law

In addition, the State is vulnerable to citizen suits seeking the withdrawal of
existing authorized state programs and seeking that these programs be
implemented by EPA in the State of Kansas

National picture:

27 states have enacted some type of environmental audit privilege and/or
immunity law since 1993

Kansas is the only state in the country in which the specific provisions of the
state law fail to meet the minimum requirements necessary for EPA approval
of state programs; in the other 26 states, the issues have been resolved
through statutory amendments, AG’s opinions, MOUs with the state, or
sunset of the law

At federal level, EPA has a published Agency policy, last amended in 2000,
which allows for penalty mitigation for environmental violations voluntarily
and promptly disclosed and expeditiously remedied (separate policy for small
business, with 100 or fewer employees, giving essentially the same relief)

Last year alone (FY2005), EPA received over 600 self-disclosures from

companies disclosing potential violations at nearly 1500 facilities across the
country
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e Region 7 resolved voluntary disclosures with 23 different companies last
year, addressing violations at 54 facilities across the Region and mitigating
penalties of more than $2.4 million ($2,442,000)

e Over the last 5 years, 22 companies have self-disclosed violations at 26
Kansas facilities to Region 7 using the EPA audit policy

Effect of revisions:

e With the revisions as proposed in SB 453, the impediments to implementing
federal environmental programs in the state would be resolved

e In that event, the Kansas environmental audit statute would no longer be an
impediment to the state for meeting minimum federal
authorization/delegation requirements, such as currently exists with the
pending SDWA primacy applications

Conclusion:

e SB 453, as drafted, resolves the concerns that EPA has with current Kansas
law
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