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MINUTES OF THE SENATE JUDICIARY COMMITTEE

The meeting was called to order by Chairman John Vratil at 9:30 A.M. on Wednesday, January 11, 2006
in Room 123-S of the Capitol. )

All members were present.

Committee staff present:
Mike Heim, Kansas Legislative Research Department
Jill Wolters, Office of Revisor of Statutes
Helen Pedigo, Office of Revisor of Statutes
Karen Clowers, Committee Secretary

Conferees appearing before the committee:
Patricia Biggs, Executive Director, Kansas Sentencing Commission
Kathy Damron, Damron & Associates
Randy Hearrell, Kansas Judicial Council
Rex Beasley, Deputy Attorney General, Director of Medicaid Fraud Control Unit
Jerry Goodell, Kansas Judicial Council
Pam Moses, Chief Clerk District County for 27" Judicial District

Others attending:
See attached list.

Bill Introductions

Senator Vratil introduced a bill concerning electronic access to district court records. Senator Goodwin
moved, Senator Donovan seconded, to have the bill introduced as a committee bill. Motion carried.

Patricia Biggs requested the introduction of two bills. The first would extend the expiration date of K. S. A.
75-5291(a)(3). The second bill requested a statewide, mandatory, standardized risk assessment tool be used
for all adult felony offenders as part of the pre-sentence investigation. Senator Bruce moved. Senator
O’Connor seconded, to have both bills introduced as committee bills. Motion carried.

Kathy Damron requested a bill that would provide for a filing fee on dissolution of marriages to provide a
stable funding source for the operation of the supervised child visitation exchange program. Senator Schmidt
moved, seconded by Senator Umbarger. to have the bill introduced as a committee bill. Motion carried.

Randy Hearrell requested the introduction of three bills. The first clarifies the appeal procedure in K. S. A.
Chapter 59. The second bill is a technical correction in Chapter 59. The third will remove legal forms from
the statue book. Senator Donovan moved, Senator Bruce seconded, to introduce the bills as committee bills.
Motion carried.

The hearing on SB 342 - Obstruction of a Medicaid fraud investigation and forfeiture of proceeds was
opened.

Senator Schmidt briefed the committee on the bill and provided written testimony in favor. The bill is part
of a series of bills that arose from the Interim committee this past summer. It is an attempt to slow the rate
of erroneous payments within the Medicaid program and to recover funds once convicted. It expands the
authority of the Attorney General’s office to seek property and asset forfeiture in order to cover judgments
after conviction of Medicaid fraud (Attachment 1).

Rex Beasley spoke as a proponent and requested two amendments (Attachment 2). The first in Section 1, to
indicate the intended consequences for engaging in the obstruction of an investigation and in Section 2, add
Medicaid fraud to the current list of conduct and offenses giving rise to forfeiture of assets which were used
in committing fraud, or assets derived from proceeds obtained by fraud.

Discussion followed clarifying limits of forfeiture of property in the bankruptcy laws and distribution of
recovered funds. The committee also discussed appropriation of funds for use by the Attorney General.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE Senate Judiciary Committee at 9:30 A.M. on January 11, 2006 in Room 123-S of the
Capitol.

Chairman Vratil indicated that the intent is to treat the recovered funds the same as other funds in the state
treasury.

There being no further conferees to come before the committee, the Chairman closed the public hearing on
SB 326.

The hearing on SB 40 - Probate code; notice to surviving spouse; responsibility shifted from court to
administrator, executor, petitioner or attorney representing such person was opened.

Jerry Goodell appeared as a proponent and stated other probate notices are not given by the court and there
are no known problems with these notices and giving such notice can be a burden for courts, especially in high
volume districts. In addition, he requested a new subsection (b) be added to K.S.A. 59-2233. If the surviving
spouse is the administrator, executor, petitioner or affiant, that eliminates the necessity of the surviving spouse
sending notice of the elective share to themselves (Attachment 3).

Pam Moses spoke in favor of the bill, stating that the purpose of the bill is to change the responsibility for
notification of the surviving spouse of their elective share rights from the court to the administrator, executor,
petitioner or attorney (Attachment 4).

There being no further conferees to come before the committee, the Chairman closed the public hearing on
SB 40.

Senator Bruce moved, Senator Schmidt seconded to adopt the amendments recommended in the Kansas
Judicial Council’s balloon to SB 40. Motion carried.

Senator O’ Connor moved, Senator Bruce seconded to recommend SB 40 as amended favorably for passage.
Motion carried.

The meeting adjourned at 10:33 a.m. The next meeting is scheduled for January 12, 2006.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 2
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~apitol Office
State Capitol, Room 356-E
Topeka, Kansas 66612-1504
(785) 296-2497

Committee Assignmens
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Organization Calendar & Rules
Member: Judiciary
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Independence, Kansas 67301-0747 SEII&tOl‘ Derek SChmldt Fax: (785) 296-6718

(620) 331-1800 Email: schmidt@senate.state.ks.us

Majority Leader

Testimony in Support of Senate Bill 326 and Senate Bill 342
Presented to the Senate Judiciary Committee
by Senator Derek Schmidt

January 10 and 11, 2006
Mr. Chairman, members of the committee, thank you for the opportunity to testify today.

These two bills arose from the interim Special Committee on Medicaid Reform, which I chaired
this past summer. They are part of a broader package of bills aimed at reducing the rate of
erroneous payments within the program, including but not limited to fraudulent payments.

Senate Bill 326 is modeled on legislation that was introduced several years ago but did not
advance. It would create a civil false claims act in Kansas, which would allow the attorney
general an additional tool to attempt to recover moneys that were inappropriately paid by the
Medicaid program. As drafted, this bill applies across state government and is not limited to
Medicaid payments.

Senate Bill 342 is modeled on legislation the attorney general requested of the House of
Representatives last year. It would give the attorney general authority to seek forfeiture of
property held by a person convicted of Medicaid fraud in order to recover for the state the
proceeds of the fraud. It is similar to the authority prosecutors have in many drug prosecutions to
track the money and recover it wherever it is held.

The interim committee heard testimony on the rate of Medicaid erroneous payments that ranged
from 25 percent of all payments to as little as 5 percent of all payments. The data is not well-
developed. Unfortunately, rather than working to get good data, many have spent time and effort
trying to discredit the data that does exist and to imply that this problem is insignificant.

But even assuming a conservative 5 percent error rate, in a $2.2 billion program such as
Medicaid, that is $110 million each year paid inappropriately. The state's share of that is $44
million. That's $44 million per year that is unavailable to provide legitimate Medicaid services to
legitimate recipients. That's a problem worth trying to solve.

Thank you for considering these two measures as part of that solution. I would be happy to stand
for questions.
Senate Judiciary
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL
120 SW 10TH AVE., 2ND FLOOR
PHILL KLINE TOPEKA, KS 66612-1597
ATTORNEY GENERAL (785) 296-2215 « FAX (785) 296-6296
WWW . KSAG.ORG

January 11, 2006

Senate Judiciary Committee

Dear Chairman Vratil , Vice-Chair Bruce, and Members of the Committee:

Thank you for allowing me to appear today on behalf of Attorney General Phill Kline to
support Senate Bill No 342. My name is Rex Beasley. I am a Deputy Attorney General and the
head of Attorney General Phill Kline’s Medicaid Fraud and Abuse Division. Our Division is the
Medicaid Fraud Control Unit (MFCU) required of the states by the Medicare-Medicaid Anti-
Fraud and Abuse Amendments (P.L. 95-142), enacted by Congress in 1977. Along with
establishing the state Medicaid Fraud Control Units, Congress provided the states with incentive
funding to investigate and prosecute Medicaid provider fraud, and to investigate fraud in the
administration of the Medicaid program. The Kansas Medicaid Fraud Control Unit needs more
legislative tools to fulfill the mission envisioned for it by Congress - tools that Medicaid Fraud
Control Units in other states already have and are using to their advantage in protecting their
states” Medicaid dollars.

Senate Bill 342 does not create new legal concepts. It merely adds two new items to concepts
already existing in our laws. Both are needed to strengthen our fight against Medicaid fraud and
to return dollars fraudulently taken from the Medicaid program.

First, New Section 1 dealing with obstruction of a Medicaid investigation supplements the
existing provisions of K.S.A 21-3846(a)(8). Currently under K.S.A 21-3846(a)(8) making a false
claim to the Medicaid program includes making or presenting or submitting false or fraudulent
books, records, documents, data or instruments to any properly identified law enforcement
officer, any properly identified employee or authorized representative of the attorney general, or
to any properly identified employee or agent of the department of social and rehabilitation
services, or its fiscal agent, in connection with any audit or investigation involving any claim for
payment or rate of payment for any goods, service, item, facility or accommodation payable, in
whole or in part, under the medicaid program. New Section 1 to Senate Bill 342 makes it a
violation of the law to falsify, conceal or cover up material facts during an investigation of
Medicaid fraud and abuse. The effective investigation and discovery of Medicaid fraud depends
on the ability to find the truth. This part of the bill will aid us in our investigations by making it
illegal to obstruct a Medicaid fraud investigation. Missing from the bill however is the intended
consequences for engaging in the illegal conduct. Therefore we are offering a balloon
amendment to reflect that, like the violations currently established for violating K.S.A

Senate Judiciary
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21-3846(a)(8), obstruction of a Medicaid investigation, as prohibited by Senate Bill 342 is a
severity level 9, nonperson felony. That balloon amendment is attached.

Next, Section 2 adds Medicaid fraud to the current list of conduct and offenses giving rise to
forfeiture of assets which were used in committing the fraud, the proceeds of the fraud, or any
assets derived from or realized through any proceeds obtained from the fraud. Under the current
state of the law a person who commits fraud on, or causes fraud to be committed on, the
Medicaid program and receives money as a result, doesn’t have to worry about having to give up
any of that money, or any assets purchased with that money if caught. That is because Medicaid
fraud is not one of the offenses or conduct enumerated in our current forfeiture statute - K.S.A.
60-4104. The example below is a good illustration of why it should be.

In 2003 a woman in Atchison County, Kansas was caught submitting fraudulent claims to the
Medicaid program. The Medicaid Fraud Control Unit charged and convicted her on 4 counts of
Conspiracy to commit Medicaid fraud; 4 counts of Medicaid fraud; and two counts of criminal
solicitation to make false claims to the Medicaid program. On June 14, 2004 she was placed on
probation and ordered to repay the Medicaid program the $47,862.01 that she had illegally
obtained, plus interest. Forty-seven thousand, eight hundred, sixty-two dollars and one cent that
could have been used by someone on a Medicaid waiting list if it had not been illegally taken out
of the program. The defendant’s probation officer reported to me that as of January 10, 2006 the
defendant has repaid the Medicaid program only $340.00. More disturbing than the non-payment
is what the probation officer reported to me that she saw on a visit to the defendant’s home. The
probation officer reported to me that in the defendant’s home she saw a big screen television, a
home theater/stereo system, and other high dollar electronic equipment including a computer and
fax machine. Given the defendant’s economic situation there is a high probably that most, if not
all, of the electronics seen in her home were purchased with money illegally obtained from the
Medicaid program. Under current Kansas law the defendant can not be compelled to return
either the Medicaid money she took or any assets purchased with that money. However, if the
defendant had stolen livestock, for example, she would have been subject to the forfeiture
provisions currently in K.S.A. 60-4104.

It seems inherently unjust that someone who steals from the Kansas Medicaid program
should be able to keep the stolen money or property purchased with the stolen money. That
money needs to be returned to the Medicaid program for appropriate use by those for whom it is
intended.

Therefore, on behalf of Attorney General Phill Kine, Iencourage the Committee to support
Senate Bill 342 with the requested amendment, and to recommend the bill for passage.

Respectfully,

OFFICE OF THE ATTORNEY GENERAL
PHILL KLINE

Rex G. aM

Deputy Attorney General
Director, Kansas Medicaid Fraud Control Unit

A -2



CENATE BwL No. 3HZ
L\’ Committee  on \MQJ""‘"?I

&Z g Session of 2005
.f)d;g é,%

FOECIFERTEEINTy

/ﬂe/;we.d/é, =/~ 0t 9-11

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

AN ACT concerning medicaid fraud; relating to obstruction of an inves-
tigation and forfeiture; amending K.S.A. 60-4119 and K.S.A. 2004
Supp. 60-4104, 60-4105, 60-4107 and 60-4117 and repealing the ex-
isting sections.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) Obstruction of a medicaid fraud investigation is
knowingly and intentionally engaging in one or more of the following
during an investigation of any matter pursuant to K.5.A. 21-3844 ef seq.,
and amendments thereto:

(1) Falsifying, concealing or covering up a material fact by any trick,
misstatement, scheme or device; or

(2) making or causing to be made any materially false writing or doc-
ument knowing that such writing or document contains any false, ficti-
tious or fraudulent statement or entry.

(b) This section shall be part of and supplemental to the Kansas med-
icaid fraud control act. 4
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Sec. 2. K.S5.A. 2004 Supp. 60-4104 is hereby amended to read as
follows: 60-4104. Conduct and coffenses giving rise to forfeiture under this
act, whether or not there is a prosecution or conviction related to the
offense, are:

(a) All offenses which statutorily and specifically authorize forfeiture;

(b) viclations of the uniform controlled substances act, K.S.A. 65-
4101 et seq., and amendments thereto;

(c) theft which is classified as a felony violation pursuant to K.S.A.
21-3701, and amendments thereto, in which the property taken was
livestock;

(d) unlawful discharge of a firearm, K.S.A. 21-4219, and amendments
thereto;

(e) money laundering, K.5.A. 65-4142, and amendments thereto;

(f) gambling, K.5.A. 21-4303, and amendments thereto, and com-
mercial gambling, K.S.A. 21-4304, and amendments thereto;

(g) counterfeiting, K.5.A. 2004 Supp. 21-3763, and amendments
thereto;

(h) medicaid fraud, K.S.A. 21-3844 et seq., and amendments thereto;

et [ (c) Obstruction of a medicaid fraud

investigation is a severity level 9,

nonperson felony. |
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@y (i) an act or omission occurring outside this state, which would
be a violation in the place of occurrence and would be described in this
section if the act cccurred in this state, whether or not it is prosecuted in
any state;

) (j) an act or omission committed in furtherance of any act or omis-
sion described in this section including any inchoate or preparatory of-
fense, whether or not there is a prosecution or conviction related to the
act or omission;

£ (k) any solicitation or conspiracy to commit any act or omission
described in this section, whether or not there is a prosecution or con-
viction related to the act or omission.

Sec. 3. K.S.A. 2004 Supp. 60-4105 is hereby amended to read as
follows: 60-4105. The following property is subject to forfeiture:

(a) Property described in a statute authorizing forfeiture;

(b) all property, ineluding of every kind, including, but not limited to,
cash and negotiable instruments and the whole of any lot or tract of land
and any appurtenances or improvements to real property that is either:

(1) Furnished or intended to be furnished by any person in an
exchange that constitutes conduct giving rise to forfeiture; or

(2) used or intended to be used in any manner to facilitate conduct
giving rise to forfeiture;

(c) all proceeds of any conduct giving rise to forfeiture;

(d) any all property of every kind, including, but not limited to, cash
and negotiable instruments derived from or realized through any pro-
ceeds which were obtained directly or indirectly from the commission of
an offense listed in K.S.A. 60-4104, and amendments thereto;

(e) all weapons possessed, used, or available for use in any manner
to facilitate conduct giving rise to forfeiture;

(f) ownership or interest in real property that is a homestead, to the
extent the homestead was acquired with proceeds from conduct giving
rise to forfeiture;

(g) contraband, which shall be seized and summarily forfeited to the
state without regard to the procedures set forth in this act;

(h) all controlled substances, raw materials, controlled substance an-
alogs, counterfeit substances, or imitation controlled substances that have
been manufactured, distributed, dispensed, possessed, or acquired in vi-
olation of the laws of this state; and

(i) any items bearing a counterfeit mark.

Sec. 4. K.S.A. 2004 Supp. 60-4107 is hereby amended to read as
follows: 60-4107. (a) Property may be seized for forfeiture by a law en-
forcement officer upon process issued by the district court. The court
may issue a seizure warrant on an affidavit under oath demonstrating that
probable cause exists for the property’s forfeiture or that the property has
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been the subject of a previous final judgment of forfeiture in the courts
of any state or of the United States. The court may order that the property
be seized on such terms and conditions as are reasonable in the discretion
of the court. The order may be made on or in connection with a search
warrant. All real property is to be seized constructively or pursuant to a
preseizure adversarial judicial determination of probable cause, except
that this determination may be done ex parte when the attorney for the
state has demonstrated exigent circumstances to the court.

(b) Property may be seized for forfeiture by a law enforcement officer
without process on probable cause to believe the property is subject to
forfeiture under this act.

(c) Property may be seized constructively by:

(1) Posting notice of seizure for forfeiture or notice of pending for-
feiture on the property.

(2) Giving notice pursuant to K.S.A. 60-4109, and amendments
thereto.

(3) Filing or recording in the public records relating to that type of
property notice of seizure for forfeiture, notice of pending forfeiture, a
forfeiture lien or a lis pendens. Filings or recordings made pursuant to
this act are not subject to a filing fee or other charge.

(d) The seizing agency shall make reasonable effort to provide notice
of the seizure to the person from whose possession or control the property
was seized and any interest holder of record within 30 days of seizing the
property. If no person is in possession or control, the seizing agency may
attach the notice to the property or to the place of the property’s seizure
or may make a reasonable effort to deliver the notice to the owner of the
property. The notice shall contain a general description of the property
seized, the date and place of seizure, the name of the seizing agency and
the address and telephone number of the seizing officer or other person
or agency from whom information about the seizure may be obtained.

(e) A person who acts in good faith and in a reasonable manner to
comply with an order of the court or a request of a law enforcement
officer is not liable to any person on account of acts done in reasonable
compliance with the order or request. No liability may attach from the
fact that a person declines a law enforcement officer’s request to deliver
property.

(f) A possessory lien of a person from whose possession property is
seized is not affected by the seizure.

(g) When property is seized for forfeiture under this act, the seizing
agency shall, within 45 days of such seizure, forward to the county or
district attorney in whose jurisdiction the seizure occurred, a written re-
quest for forfeiture which shall include a statement of facts and circum-
stances of the seizure, the estimated value of the property, the owner and
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lienholder of the property, the amount of any lien, and a summary of the
facts relied on for forfeiture.

(h) Upon receipt of a written request for forfeiture from a local law
enforcement agency, the county or district attorney shall have 15 days to
accept the request. Should such county or district attorney decline such
request, or fail to answer, the seizing agency may:

(1} Request a state law enforcement agency which enforces this act
to adopt the forfeiture; or

(2) engage an attorney, approved by the county or district attorney,
to represent the agency in the forfeiture proceeding.

(i) Upon receipt of a written request for forfeiture from a state law
enforcement agency, the county or district attorney shall have 15 days to
accept the request. Should such county or district attorney decline such
request, or fail to answer, the seizing agency may engage an assistant
attorney general or other attorney approved by the attorney general’s
office to represent the agency in the forfeiture proceeding.

(j)  Nothing in this act shall prevent the attorney general, an employee
of the attorney general or an authorized representative of the attorney
general from conducting forfeiture proceedings under this act.

(k) Nothing in this act shall prevent a seizing agency from requesting
federal adoption of a seizure. It shall not be necessary to obtain any order
pursuant to K.S.A, 22-2512, and amendments thereto, to release any
seized property to a federal agency should the county or district attorney
approve of such transfer.

ti (I) Nothing in this act shall prevent a seizing agency, or the plain-
tiff's attorney on behalf of the seizing agency, from settling any alleged
forfeiture claim against property before or during forfeiture proceedings.
Such settlement shall be in writing and shall be approved, if a local agency,
by the county or district attorney or, if a state agency, by the attorney
general's office and a district court judge. No hearing or other proceeding
shall be necessary. The records of settlements occurring prior to com-
mencement of judicial forfeiture proceedings in the district court shall
be retained by the county or district attorney for not less than five years.

1} (m) Settlements under this act shall not be conditioned upon any
disposition of criminal charges.

Sec. 5. K.S.A. 2004 Supp. 60-4117 is hereby amended to read as
follows: 60-4117. Except as provided in K.S.A. 65-7014, and amendments
thereto: (a) When property is forfeited under this act, the law enforce-
ment agency may:

(1) Retain such property for official use or transfer the custody or
ownership to any local, state or federal agency, subject to any lien pre-
served by the court;

(2) destroy or use for investigative or training purposes, any illegal or
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controlled substances and equipment or other contraband, provided that
materials necessary as evidence shall be preserved,

(3) sell property which is not required by law to be destroyed and
which is not harmful to the public:

(A) All property, except real property, designated by the seizing
agency to be sold shall be sold at public sale to the highest bidder for
cash without appraisal. The seizing agency shall first cause notice of the
sale to be made by publication at least once in an official county news-
paper as defined by K.S.A. 64-101, and amendments thereto. Such notice
shall include the time, place, and conditions of the sale and description
of the property to be sold. Nothing in this subsection shall prevent a state
agency from using the state surplus property system and such system’s
procedures shall be sufficient to meet the requirements of this subsection.

(B) Real property may be sold pursuant to subsection {A), or the
seizing agency may contract with a real estate company, licensed in this
state, to list, advertise and sell such real property in a commercially rea-
sonable manner.

(C) No employee or public official of any agency involved in the in-
vesﬁgation, seizure or forfeiture of seized property may purchase or at-
tempt to purchase such property; or

(4) salvage the property, subject to any lien preserved by the court.

(b) When firearms are forfeited under this act, the firearms in the
discretion of the seizing agency, shall be destroyed, used within the seiz-
ing agency for official purposes, traded to another law enforcement
agency for use within such agency or given to the Kansas bureau of in-
vestigation for law enforcement, testing, comparison or destruction by
the Kansas bureau of investigation forensic laboratory.

(e} The proceeds of any sale shall be distributed in the following order
of priority:

(1) For satisfaction of any court preserved security interest or lien,
or in the case of a violation as defined by subsection (h) of K.S.A. 60-
4104, and amendments thereto, the proceeds shall be remitted to the state
treasurer in accordance with the provisions of K.S.A. 754215, and
amendments thereto. Upon receipt of such remittance, the state treasurer
shall deposit the entire amount into the state treasury to the credit of the
medicaid fraud reimbursement fund,

(2) thereafter, for payment of all proper expenses of the proceedings
for forfeiture and disposition, including expenses of seizure, inventory,
appraisal, maintenance of custody, preservation of availability, advertising,
service of process, sale and court costs;

(3) reasonable attorney fees:

(A) If the plaintiff's attorney is a county or district attorney, an assis-
tant, or another governmental agency’s attorney, fees shall not exceed
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15% of the total proceeds, less the amounts of subsection (c)(1) and (2),
in an uncontested forfeiture nor 20% of the total proceeds, less the
amounts of subsection {c)(1) and (2), in a contested forfeiture. Such fees
shall be deposited in the county or city treasury and credited to the special
prosecutor’s trust fund. Moneys in such fund shall not be considered a
source of revenue to meet normal operating expenditures, including sal-
ary enhancement. Such fund shall be expended by the county or district
attorney, or other governmental agency’s attorney through the normal
county or city appropriation system and shall be used for such additional
law enforcement and prosecutorial purposes as the county or district at-
torney or other governmental agency’s attorney deems appropriate, in-
cluding educational purposes. All moneys derived from past or pending
forfeitures shall be expended pursuant to this act. The board of county
commissioners shall provide adequate funding to the county or district
attorney’s office to enable such office to enforce this act. Neither future
forfeitures nor the proceeds therefrom shall be used in planning or adopt-
ing a county or district attorney’s budget; or

(B) if the plaintiff's attorney is the attorney general and the conduct
and offense giving rise to forfeiture is pursuant to subsection (h) of K.S.A.
60-4104, and amendments thereto, fees shall not exceed 15% of the total
proceeds, less the amounts of subsection (c)(1) and (2) in an uncontested
forfeiture nor 20% of the total proceeds, less the amounts of subsection
(c)(1) and (2) in a contested forfeiture. Such fees shall be remitted to the
state treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of each such remittance, the state trea-
surer shall deposit the entire amount in the state treasury to the credit of
the medicaid fraud prosecution revolving fund. Moneys paid into the med-
icaid fraud prosecution revolving fund pursuant to this subsection shall
be appropriated to the attorney general for use by the attorney general
in the investigation and prosecution of medicaid fraud and abuse.

(C) if the plaintiff's attorney is a private attorney, such reasonable
fees shall be negotiated by the employing law enforcement agency;

(4) repayment of law enforcement funds expended in purchasing of
contraband or controlled substances, subject to any interagency
agreement.

(d) Any proceeds remaining shall be credited as follows, subject to
any interagency agreement:

(1) Ifthe law enforcement agency is a state agency, the entire amount
shall be deposited in the state treasury and credited to such agency’s state
forfeiture fund. There is hereby established in the state treasury the fol-
lowing state funds: Kansas bureau of investigation state forfeiture fund,
Kansas highway patrol state forfeiture fund, Kansas attorney general’s
state medicaid fraud forfeiture fund, Kansas department of corrections
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state forfeiture fund and Kansas national guard counter drug state for-
feiture fund. Expenditures from the Kansas bureau of investigation state
forfeiture fund shall be made upon warrants of the director of accounts
and reports issued pursuant to vouchers approved by the attorney general
or by a person or persons designated by the attorney general. Expendi-
tures from the Kansas attorney general’s state medicaid fraud forfeiture
fund shall be made upon warrants of the director of accounts and reports
issued pursuant to vouchers approved by the attorney general or by a
person or persons designated by the attorney general. Expenditures from
the Kansas highway patrol state forfeiture fund shall be made upon war-
rants of the director of accounts and reports issued pursuant to vouchers
approved by the superintendent of the highway patrol or by a person ar
persons designated by the superintendent. Expenditures from the Kansas
department of corrections state forfeiture fund shall be made upon war-
rants of the director of accounts and reports issued pursuant to vouchers
approved by the secretary of the department of corrections or by a person
or persons designated by the secretary. Expenditures from the Kansas
national guard counter drug state forfeiture fund shall be made upon
warrants of the director of accounts and reports issued pursuant to vouch-
ers approved by the adjutant general of Kansas or by a person or persons
designated by the adjutant general. Each agency shall compile and submit
a forfeiture fund report to the legislature on or before February 1 of each
year. Such report shall include, but not be limited to: (A) The fund bal-
ance on December 1; {B) the deposits and expenditures for the previous
12-month period ending December 1. Upon the effective date of this act,
the director of accounts and reports is directed to transfer each agency’s
balance in the state special asset forfeiture fund to the agency’s new, state
forfeiture fund. All liabilities of the state special asset forfeiture fund
existing prior to such date are hereby imposed on the Kansas bureau of
investigation state forfeiture fund, Kansas highway patrol state forfeiture
fund and the Kansas department of corrections state forfeiture fund. The
state special asset forfeiture fund is hereby abolished.

(2) If the law enforcement agency is a city or county agency, the
entire amount shall be deposited in such city or county treasury and cred-
ited to a special law enforcement trust fund. Each agency shall compile
and submit annually a special law enforcement trust fund report to the
entity which has budgetary authority over such agency and such report
shall specify, for such pericd, the type and approximate value of the for-
feited property received, the amount of any forfeiture proceeds received,
and how any of those proceeds were expended.

(3) Moneys in the Kansas bureau of investigation state forfeiture
fund, Kansas highway patrol state forfeiture fund, Kansas department of
corrections state forfeiture fund, the special law enforcement trust funds
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and the Kansas national guard counter drug state forfeiture fund shall not
be considered a source of revenue to meet normal operating expenses.
Such funds shall be expended by the agencies or departments through
the normal city, county or state appropriation system and shall be used
for such special, additional law enforcement purposes as the law enforce-
ment agency head deems appropriate. Neither future forfeitures nor the
proceeds from such forfeitures shall be used in planning or adopting a
law enforcement agency’s budget.

(4) Moneys in the Kansas attorney general’s medicaid fraud forfeiture
fund shall defray costs of the attorney general in connection with the
duties of investigating and prosecuting medicaid fraud and abuse.

Sec. 6. K.S.A. 60-4119 is hereby amended to read as follows: 60-
4119. (a) If a person is or may be called to produce evidence at a depo-
sition, hearing or trial under this act or at an investigation brought by the
attorney under K.S.A. 60-4118, and amendments thereto, the district
court for the county in which the deposition, hearing, trial, or investiga-
tion is or may be held, upon certification in writing of a request of the
county or district attorney for the county, or the attorney general, shall
issue an order, ex parte or after a hearing, requiring the person to produce
evidence, notwithstanding that person’s refusal to do so on the basis of
the privilege against self-incrimination.

(b) The county or district attorney, or the attorney general, may cer-
tify in writing a request for an ex parte order under this section if in such
eounty-or-distriet attorney’s judgment:

(1) The production of the evidence may be necessary to the public
interest; and

(2) the person has refused or is likely to refuse to produce evidence
on the basis of such person’s privilege against self-incrimination.

(c) Ifa person refuses, on the basis of such person’s privilege against
self-incrimination, to produce evidence in any proceeding described in
this act, and the presiding officer informs the person of an order issued
under this section, the person may not refuse to comply with the order.
The person may be compelled or punished by the district court issuing
an order for civil or criminal contempt.

(d) The production of evidence compelled by order issued under this
section, and any information directly or indirectly derived from such ev-
idence, may not be used against the person in a subsequent criminal case,
except in a prosecution for perjury, K.S.A. 21-3805, and amendments
thereto, making false writing, K.S.A. 21-3711, and amendments thereto,
or an offense otherwise involving a failure to comply with the order. Noth-
ing in this subsection shall be interpreted as preventing the use in a crim-
inal action any evidence lawfully obtained independently of these
precedures.
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Sec. 7. K.S.A.60-4119 and K.S.A. 2004 Supp. 60-4104, 60-4103, 60-
4107 and 60-4117 are hereby repealed.

Sec. 8. This act shall take effect and be in force from and after its
publication in the statute book.

A=/



January 11, 2005

JUDICIAL COUNCIL TESTIMONY ON
2005 SB 40 RELATING TO NOTICE OF
ELECTIVE SHARE RIGHTS OF SURVIVING SPOUSE

In 2005, the Office of Judicial Administration, at the request of the court clerks, introduced
SB 40 (a copy of the bill is attached at page 2). SB 40 amends K.S.A. 59-2233 to provide that the
notice which informs the surviving spouse of his or her elective share rights shall be given by the
administrator, executor, petitioner or attorney, rather than by the court.

A district judge objected to the change and the Judicial Council was requested by Senate
Judiciary Chair Vratil to study Senate Bill 40.

The Judicial Council Probate Law Advisory Committee has reviewed SB 40 and agrees with
the concept that the notice should be given by the administrator, executor, petitioner or affiant, rather
than by the court. A copy of SB 40, with proposed amendments, is attached to this memorandum
at page 3.

The PLAC found that: (1) Other probate notices are not given by the court and there are
noknown problems with these notices and (2) giving such notice can be a burden for courts,
especially in high volume districts.

In addition, the Committee is of the opinion that the language in K.S.A. 59-6a-21 1, (a copy
1s attached at page 4) which provides:

"...the election shall be made by filing in the court and mailing or
delivering to the personal representative, if any, a petition for the
elective share within six months after the date of the decedent’s
death, or within six months after the notice of the right to the
elective share pursuant to K.S.A. 59-2233 and amendments
thereto, whichever limitation later expires."

offers protection to the surviving spouse. The language provides that the time for filing a petition
for the elective share does not begin to run until the notice of the right to the elective share is given.

In addition to amendment of existing K.S.A. 59-2233, the Committee proposes new
subsection (b) which addresses a different issue. In the situation in which the surviving spouse is
the administrator, executor, petitioner or affiant the new subsection allows the surviving spouse to
acknowledge by pleading or affidavit that he or she is aware of elective share rights and eliminates
the necessity of the surviving spouse sending the elective share notice to themselves.

Sopnsy, Yesdists
e ftiica Cosssit

Senate Judiciary
/=)~ D&
Attachment 2
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Session of 2005 o
SENATE BILL No. 40
By Committee on Judiciary

1-18

AN ACT concemning the probate code; relating to notice to surviving
spouse; amending K.S.A. 2004 Supp. 59-2233 and repealing the exist-
ing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2004 Supp. 59-2233 is hereby amended to read as
follows: 59-2233. Upon the appointment and qualification of any admin-
istrator or executor, the filing of a petition for an order refusing to grant
letters of administration or the filing of an affidavit pursuant to K.S.A.
59-618a, and amendments thereto, the eewrt administrator, executor, pe-
titioner or the attorney representing the administrator, executor or peti-
tioner shall forthwith eause mail a copy of the will, if any, together with
a notice statement te-be-mailed to the surviving spouse stating: “Under
K.5.A. 59-6a201 through 59-6a217, and amendments thereto, you may
have a right to take a share of property owned by the decedent at death,
in whole or in part, and of transfers of property made by the decedent
prior to death.” Such notice shall be mailed within 10 days of the quali-
fication of the administrator or executor, the filing of a petition for an
order refusing to grant letters of administration or the filing of an affidavit
pursuant to K.S.A. 59-618a, and amendments thereto. Proof shall be by
affidavit filed with the court.

Sec. 2. K.5.A. 2004 Supp. 59-2233 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.
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AN ACT concerning the probate code; relating to nctice to surviving
spouse; amending K.S.A. 2004 Supp. 59-2233 and repealing the exist-
ing section.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 2004 Supp. 59-2233 is hereby amended to read as

sl @

follows: 59-2233. Upon the appolntment and qualilication of any admin-
istrator or executor, the filing of a petition for an order refusing to grant
letters of administration or the filing of an affidavit pursuant to K.S.A.
59-618a, and amendments thereto, the esust administrator, executor, pe-
titioner or theatorme stesertingthe-edmint F—EXECtEO

affiant

tienes shall forthwith eswse mail a copy of the will, if any, together with
a notice statement ts-be-mailed to the surviving spouse stating: “Under
K.5.A. 59-6a201 through 59-6a217, and amendments thereto, you may
have a right to take a share of property owned by the decedent at death,
in whole or in part, and of transfers of property made by the decedent
prior to death.” Such notice shall be mailed within 10 days of the quali-
fication of the administrator or executor, the filing of a petition for an
order refusing to grant letters of administration or the filing of an affidavit
pursuant to K.S.A. 59-6184, and amendments thereto, Proof shall be by
affidavit filed with the court.

Samm—

Sec. 2. K.5.A. 2004 Supp. 59-2233 Is hereby repealed.
Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.

(b) The mailing requirement of subsection (a) may be waived

(1) The surviving spouse is the petitioner or affiant, and

{2) a statement that he or she is aware that under K.S.A.
a slatement that he or she 1s aware that under K.S.A.
59-6a201 through 59-6a217, and amendments thereto, he

or she may have a right to take a share of property owned
by the decedent at death, in whole or in part, and of
transfers of property made by the decedent prior to death

(A) included in the petition for letters of administration,
the petition for probate of a will, the petition for an order
refusing to grant letters of administration or the affidavit
pursuant to K.5.A. 59-618a, or

(B) included in an affidavit filed in the matter within 10
days after issuance of letters of administration, issuance
of letters testamentary, issuance of an order refusing to

grant letters of administration or the filing of an affidavit

pursuant to K.S5.A. 59-618a.
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59-6a211
Chapter 59.--PROBATE CODE
Article 6a.--ELECTIVE SHARE OF SURVIVING SPOUSE

59-6a211. Proceeding for elective share; time limit. (a) Except as provided in
subsection (b), the election shall be made by filing in the court and mailing or delivering to
the personal representative, if any, a petition for the elective share within six months after
the date of the decedent's death, or within six months after the notice of the right to the
elective share pursuant to K.S.A. 59-2233, and amendments thereto, whichever limitation
later expires. The surviving spouse must give notice of the time and place set for hearing,
in such manner as ordered by the court, to persons interested in the estate and to the
distributees and recipients of portions of the augmented estate whose interests will be
adversely affected by the taking of the elective share. Except as provided in subsection
(b), the decedent's nonprobate transfers to others are not included within the augmented
estate for the purpose of computing the elective share, if the petition is filed more than six
months after the decedent's death.

(b) Within six months after the decedent's death, the surviving spouse may petition
the court for an extension of time for making an election. If, within six months after the
decedent's death, the spouse gives notice of the petition to all persons interested in the
decedent's nonprobate transfers to others, the court for good cause shown by the
surviving spouse may extend the time for election. If the court grants the spouse's petition
for an extension, the decedent's nonprobate transfers to others are not excluded from the
augmented estate for the purpose of computing the elective-share and supplemental
elective-share amounts, if the spouse makes an election by filing in the court and mailing
or delivering to the personal representative, if any, a petition for the elective share within
the time allowed by the extension.

(c) The surviving spouse may withdraw the petition for an elective share at any time
before entry of a final determination by the court.

(d) After notice and hearing, the court shall determine the elective-share and
supplemental elective-share amounts, and shall order its payment from the assets of the
augmented estate or by contribution as appears appropriate under K.S.A. 59-6a209 and
99-6a210. If it appears that a fund or property included in the augmented estate has not
come into the possession of the personal representative, or has been distributed by the
personal representative, the court nevertheless shall fix the liability of any person who has
any interest in the fund or property or who has possession thereof, whether as trustee or
otherwise. The proceeding may be maintained against fewer than all persons against
whom relief could be sought, but no person is subject to contribution in any greater
amount than such person would have been under K.S.A. 59-6a209 and 59-6a210 had
relief been secured against all persons subject to contribution.

(e) An order or judgment of the court may be enforced by the surviving spouse, as

. necessary, to obtain contribution or payment in other courts of this state or other
~ jurisdictions. The decedent's personal representative shall not be required to enforce
contributions from the assets of the reclaimable estate.

History: L. 1994, ch. 132, § 11; Jan. 1, 1995.
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KANSAS ASSOCIATION OF DISTRICT
COURT CLERKS & ADMINISTRATORS

Senate Bill 40
Notice to Surviving Spouse

Jane E. Hrabik, President-Elect
Rice County

101 W. Commercial

Lyons, Kansas 67554
620-257-2383

620-257-3826 (fax)
redisert@ricecocthse.com

Thank you for allowing me as a representative of the Kansas Association of
District Court Clerks and Administrators to speak to you today concerning Senate Bill
40 relating to the Notice to Surviving Spouse in K.S.A. 59-2233, .

Our purpose is to change the responsibility as to who sends the notice
statement along with a copy of the will. We believe the responsibility should be the
administrator filing on behalf of his or her client as they are representing the
surviving spouse and have the necessary information to follow through with this

notice.

Therefore, we are requesting that K.S.A. 59-618a be amended as written in

the bill.

Thank you for your time and allowing us to appear before you today. I will be

happy to answer any questions that you may have regarding this bill.

Pam Moses

Chief Clerk of District Court
Twenty-seventh Judicial District

Reno County, Kansas

Donna Oswald, Secretary
Atchison County

423 N. 5th Street, PO. Box 408
Atchison, Kansas 66002
913-367-7400, x315
913-367-1171 (fax)
doswald@atcodistcourt.org

Philip Fielder, Treasurer
Ellis County
PO.Box 8
Hays, Kansns 6760]
785-628-9415
785-628-8415 (fax)
pfielder@spidome.net

Geneva L. Mason, Past President
Rooks county

PO. Box 532

Stockion, Kansas 67669
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