Approved: May 3. 2006
Date

MINUTES OF THE SENATE JUDICIARY COMMITTEE

The meeting was called to order by Chairman John Vratil at 9:31 A.M. on February 20, 2006, in Room
123-S of the Capitol.

All members were present,
Les Donovan arrived, 9:32 a.m.
Phil Journey arrived, 9:35 a.m.
Kay O’Connor arrived, 9:37 a.m.
Greta Goodwin arrived, 9:39 am.
Donald Betts arrived, 9:42 a.m.
David Haley arrived, 9:45 a.m.
Derek Schmidt arrived, 9:50 a.m.

Committee staff present:
Mike Heim, Kansas Legislative Research Department
Helen Pedigo, Office of Revisor of Statutes
Karen Clowers, Committee Secretary

Conferees appearing before the committee:
Randy Hearrell, Kansas Judicial Council

Others attending:
See attached list.

The chairman opened the hearing on SB 550--Prescribing certain duties on judicial council to provide
certain legal documents.

Randy Hearrell appeared in support of the bill which is part of an ongoing project to remove legal forms from
the statute books (Attachment 1).

There being no further conferees, the hearing on SB 550 was closed.

The Chairman called for final action on SB 335--Evidence of collateral source benefits allowed in personal
injurv cases where damages requested.

The Chairman provided a brief synopsis of the bill. Discussion followed and Senator Journey distributed a
proposed balloon amendment which would change the bill from a collateral source benefits bill to an
insurance subrogation bill (Attachment 2). Senator Journey moved, Senator Bruce seconded, to adopt the
balloon amendment provided by Senator Journey. Motion failed.

Following additional discussion. Senator Bruce moved, Senator Donovan seconded, to recommend SB 335
favorably for passage. Motion failed.

The Chairman called for final action on SB 550--Prescribing certain duties on judicial council to provide
certain leeal documents.

Senator Donovan moved. Senator Goodwin seconded. to recommend SB 550 favorably for passage. Motion
carried.

The Chairman called for final action on SB 408--Cruelty to animals: harming or Killing certain dogs; non-
orid felonv; mandatory sentence.

A copy of a proposed balloon amendment to SB 408 was distributed which included any amendments the
Chairman was aware of that members of the committee might be offering as well as all of the various
amendment approved to date (Attachment 3). Helen Pedigo provided a brief of the proposed amendments.
Senator Journey moved, Senator O’Connor seconded, to adopt the proposed amendments as reflected in the
balloon. Motion carried.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE Senate Judiciary Committee at 9:31 A.M. on February 20, 2006, in Room 123-S of
the Capitol.

Following discussion, Senator Journey provided a balloon amendment reflecting practices by exterminators,
cosmetic surgery, minor and/or inadvertent injuries (Attachment 4). Senator Journey moved. Senator
O’Connor seconded, to adopt the amendments proposed by Senator Journey. Motion failed.

Senator Journey moved, Senator Haley seconded. to favorably recommend SB 408 for passage. Motion
carried.

The Chairman called for final action on SB 341--DUI excessive blood or breath-alcohol concentration,
penalties.

Senator Schmidt indicated that while there is support for the bill it requires additional technical work and
suggest that it may be suitable for interim consideration.

Senator Schmidt moved, Senator Umbarger seconded. to table SB 341 and recommend it for interim study.
Motion carried.

The meeting adjourned at 10:28 a.m. The next scheduled meeting is February 21, 2006.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 2
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KANSAS JUDICIAL COUNCIL

JUSTICE DONALD L. ALLEGRUCCI, CHAIR, TOPEKA Kansas Judicial Center
JUDGE JERRY G. ELLIOTT, WiCHITA 301 S.W. Tenth Street, Suite 262
JUDGE ROBERT J. FLEMING, PARSONS Topeka, Kansas 66612-1507
JUDGE JEAN F. SHEPHERD, LAWRENCE

SEN. JOHN VRATIL, Leawoop Telephone (785) 296-2498
REP. MICHAEL R. O'NEAL, HUTCHINSON Facsimile (785) 296-1035

J. NICK BADGERQW, OVERLAND PARK

GERALD L. GOODELL, ToPeka judicial.council@ksic.state.ks.us
JOSEPH W, JETER, Havs www.kscourts.org/council

STEPHEN E. ROBISON, WICHITA

MEMORANDUM
TO: Senate Judiciary Committee
FROM: Kansas Judicial Council - Randy M. Hearrell
DATE.: February 20, 2006
RE: 2006 SB 550

RANDY M. HEARRELL
EXECUTIVE DIRECTOR
NANCY J. STROUSE
RESEARCH ATTORNEY
JANELLE L. WILLIAMS
ADMINISTRATIVE ASSISTANT
MARIAN L. CLINKENBEARD
ADMINISTRATIVE ASSISTANT

The Judicial Council has undertaken a project to remove legal forms from the statute books,
make the forms available on the internet and include the forms in a publication entitled Kansas Legal
Forms. Last year the Legislature passed SB 258 which removed legal forms from K.S.A. Chapters
48-64. Recently volumes 4 and 4A of the Kansas Statutes Annotated were published without the
forms. In June of 2005 the Judicial Council posted updated versions of the removed forms on its

website.

The Judicial Council recognizes that legal forms which appear in the statute books are often
not kept up to date and also present a difficult printing task for the Revisor of Statutes. The Council

has experience preparing and making available forms as directed by statute.

Examples of the forms the Judicial Council prepares may be found on the Council website
in such areas as small claims, protection from abuse, protection from stalking, chapter 61

garnishment, and chapter 61 garnishment.

Senate Bill 550 removes forms relating to enforcement of county codes and resolutions,
notice under the Eminent Domain Procedure Act, and consent to medical care for minors from the

statutes.

Senate Judiciary
A-J-0 ¢
Attachment  /
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Senstons of 2006
SENATE BILL No. 335
By Special Committee on Judiciany

1-6

>‘\‘9
Y
Q
PROPOSED AMENDMENT T
Senator Journey i
February 20, 2006 £y
Q
V8]

insurance subrogation and reimburse-

f—

AN ACT eomeerning civil procedure: relating to follateral souree hene-
fits: awnending K.S.A. 60-3502. 50-3504 and 60-3505 and repealing the
existing sections,

Be it enacted by the Legislature of the State of Kansas:

Section [ K.5.AL GO-3802 is 11*1{-11\ atnended to read as follows: G-
3802 I any action for personal injury or 11 Lith in \\]]ll B the claimant
e S . evidence of col-

cdemands ]ndcuu nt for damages e :
Jateral soree henelits received or nlrlu-uu— :nl cn][ah ral source benefits
which are reasonably expected to he received i the future shall he
admissible.

Sec. 2. K.S.A. BO-3S is herebyv wuended to read as follows: GU-
35804, In determining damages in an action for personal mjury or death.
the trier of fact skl iy determine the net collateral source benedits
received and the net collateral souree benefits reasomably expected to be
received In the future. If the action for perscmal injury or death is tried
to a jurv. and the mn; makes such determination. the jurv will be in-
structed to make such determination by itemization of the verdict.

See. 3. KOS AL 6023505 is hereby amended to read as Tallows: 60-
3805, (ai In the eveni the irier of fact makes u net collateral sonree benefit
cletermination. the amount of the judgment shall be reduced by the court
by the amount of net collateral sonree benelits receive . ar reasonab Iv
expected to be received in the future hut only to the extent that such
henefits exceed the aggregate amomnt by w hich:

(11 Sneh judgment was reduced prursuant to subsection al of K.5.A.
B0-258a and amendments thereto:

i21 the claimant’s abilitv to recover such judgment was limited by the
application of subsections el and id) of K.S.A. 60-258a and amendments
thereto, other than by virtne of clainant’s settlement with or decision not
to assert a legallv enforceable claim against a named or an unnamed party:

(31 the amonnt to which the claimant’s abilitv to recover such judg-
ment was limited by the insolveney or hankruptey of a persom: and

(41 the award of damages has been reduced hecanse of a statutory
limit upon the recovery of damages.

ibi I there is no amount falllmty within subsections (a)1) through

ment rights under health insurance policies;

[Insert New Sections 1 through 4 here (see attachment) and renumber
[remaining sections.

2
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{a)i 41 then the court shall rednce the judgment by the full amenmt of the

net collateral source benetits.

New Sec. 4. The provisions Al this act shall be considered substantive

in natire.

A\

New Sec. 5. The provisioms AL this act shall expire on Julv 1. 2009.
See. 6. K.S.A. 60-3%02, 60-3504 and 60-3805 are hereby repealed.
See. 7. This act shall take effect and be in foree from and after its

publication in the statute hook.

contained in sections 5 through 7

A2




New Section 1. For causes of action accruing on or after January 1, 2007, as used in this act: k

(a) ‘‘Health care insurer’” means any insurer, self-insurer, insurance arrangement or health maintenance organization providing health insur-
ance or health care services or benefits.

(b) ““Health care services’> means the same as provided in K.S.A. 40-3202, and amendments thereto.

(c) “‘Health insurance’ means the same as provided in K.S.A. 40-2118, and amendments thereto.

(d) ““Health maintenance organization’” means the same as provided in K.S.A. 40-3202, and amendments thereto.

(e) ““Injured person’’ means any person suffering injury who has health insurance or is entitled to health care services or benefits through

an insurance arrangement, and if the injured person is a minor, incapacitated or deceased, the injured person’s legal representative.

(f) ““Injury’’ means bodily harm, sickness, disease or death.

() ““Insurance arrangement’’ means the same as provided in K.S.A. 40-2118, and amendments thereto, and all government and church em-
ployment benefit plans which are exempt from the employee retirement income security act of 1974 under 29 U.S.C. 1003(b) or other applicable
law.

(h) ““Insurer’’ means the same as provided in K.S.A. 40-2118, and amendments thereto.

New Sec. 2. For causes of action accruing on or after January 1, 2007,(a) Any policy, contract or plan of health insurance issued or delivered in this
state, or insuring any resident of or person in this state, or insurance arrangement providing health care services or benefits in this state or to any
resident of this state, may include or incorporate a provision authorizing the policy, contract, plan or arrangement to assert and enforce the
subrogation or reimbursement interest and lien created by this act, provided such provision is consistent with and authorized by this act.

(b) If health care services or benefits are paid or provided by a health care insurer for an injury creating a legal liability against a tortfeasor and
if there is recovery from such tort-feasor by the injured person, the health care insurer shall have a right of subrogation or reimbursement to the
extent of duplicative health care services or benefits provided to the date of such recovery to or from the injured person’s tort recovery. In such
case, the health insurer shall have a lien therefor against such recovery and may intervene in any action to protect and enforce such lien.

(c) In the event an injured person, the injured person’s dependents or personal representative fails to commence an action against such tort-
feasor within 18 months after the date of the accident resulting in the injury, such failure shall operate to permit the health care insurer to file
any cause of action in tort which the injured person may have against such tortfeasor for the purpose and to the extent of recovery of all dam-
ages caused by the alleged tortfeasor. Such health care insurer may enforce same in the health care insurer’s own name or in the name of the
injured person as their interest may appear by proper action in any court of competent jurisdiction.

(d) (1) In the event of a recovery, the health care insurer’s right of subrogation or reimbursement shall only be enforceable to the extent that

its enforcement constitutes an equitable distribution of the settlement or judgment under the circumstances. An equitable distribution is one:
(A) Which allows subrogation or reimbursement only if the total amount of the subrogation or reimbursement claim is duplicative of

amounts actually recovered by the injured person;

(B) in which the subrogation or reimbursement recovery is reduced by the percentage of negligence attributable to the injured person under
K.S.A. 60-258a, and amendments thereto; and

(C) which takes into account such other equitable factors as are deemed relevant by the trial court.

(2) In the event the injured person and the health care insurer cannot agree to an equitable distribution of a proposed or actual settlement or
judgment, the matter shall be submitted to the court having jurisdiction of the injury claim, for determination of an equitable distribution of the
proposed or actual settlement or judgment under the circumstances.

(e) Attorney fees and claim expenses shall be paid proportionately by the health care insurer and the injured person, and the attorney shall

have a lien therefor against any such tort recovery.

J- 3



(f) No health care insurer may assert a right of subrogation or reimbursement under this act which does not reasonably take into account

subrogation or reimbursement recoveries in determining its premiums or charges.

(2) To the extent a subrogation or reimbursement recovery is allowed under this act, the health care insurer shall credit any lifetime cap or limit
under the injured person’s insurance policy, plan or arrangement in an amount equal to such recovery.

(h) Nothing in this act shall be interpreted as creating a legal cause of action for subrogation or reimbursement in favor of any entity or plan
against whom a legal action for damages for negligence or bad faith in connection with the handling of claims for health care services or benefits

is prohibited by federal law.

New Sec. 3. For causes of action accruing on or after January 1, 2007, in order to enforce the subrogation or reimbursement rights created and
authorized by this act, the holder of such rights must provide

written notice which must be received prior to the settlement of or the commencement of trial of the tort cause of action in question. Such written
notice shall be sent by certified mail, return receipt requested, to the injured person at such person’s last known address with a copy sent by certified
mail, return receipt requested, to the attorney, if any, representing the injured person, advising such person and such person’s attorney of the assertion
of such subrogation or reimbursement rights. Such notice shall include an itemized statement of the medical charges in question and a copy of the
policy, contract, plan or arrangement provision upon which the subrogation or reimbursement rights are based. Failure to timely provide the required

notice is a waiver of the subrogation or reimbursement rights in question.

New Sec. 4. For causes of action accruing on or after January 1, 2007, if any provision or clause contained in New Sections 1 through 3 of this act or
application thereof to any person or circumstance is held invalid, such invalidity shall not affect other provisions or applications of the act which can
be given effect without the invalid provision or application, and to this end the provisions of this act are declared to be severable.
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Scssion of 2006
SENATE BILIL No. 408
By Committee on Judiciary

1-19

AN ACT um(elmrw (nmes and pumshmcnt lelatmv to c1uelt\ to ani-
mals : ; cum,ndmur K.S.A. 21-4317

PROPOSED AMENDMENT TO BILL
AS AMENDED BY COMMITTEE
Senator Journey

o= D il

Senate Judiciary

February 17, 2006

and 47-1706

21-4311,

and K.S.A. 2005 Supp 71 —1:H), 21-4318 and 21-4704 and\wpea]mtr
the existing sections. \

:I 22-4902 and

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2005 Supp. 21-4310 is hereby amended to read as
follows: 21-4310. {a} Cruelty to animals is:

(1) Intentionall\{gr—rreehfessy killing= -
rtilating or causing serfous p z_,'sz( al inju i’tj o am dilll]i‘il

(23 cﬂmndunmcr or leaving any animal in any l)law withont making
pumsmnq for its proper care:

{3} having physical custody of any unimal and failing to provide such
Food potab[e water, protection from the elements, nppcntumh for ex-
ercise and other care as is needed for the health or well-being of such
kind of animal; e

{4) intentionally using a wite, pole, stick, rope or any other object to
cause an equine to lose its balance or fall, for the purpose of sport or
entertainment=: o

New Section 1. Whenever an offender is convicted of cruelty to
animals as described in subsection (a)(1) of K.S.A. 21-4310, and
amendments thereto, and sentenced to imprisonment in the county
jail, the department of corrections shall reimburse the county for the
cost of maintenance of such offender. The reimbursement shall be
paid from funds made available by the legislature for that purpose.
Such cost of maintenance shall not exceed the per capita daily
operating costs, not including inmate programs, for the department of
corrections.

[Renumber remaining sections. ]

(57 ALausing any physical injury other than the acts described in sub-
section (a}1) '

(b} The provisions of this section shall not apply to:

(1) Normal or accepted veterinary prac tHees:

{2) bona fide experiments carried on by commanly recognized re-
search facilities:

(3} lkilling, :ttt(—"‘mptl]ilf to kill, trapping, catching or taking of any an-
imal in accordance with the provisions of chapter . 32 or c'haptu 47 ofthe
Kansus Statutes Annotated:

{4) rodeo practices accepted by the rodea cowhovs” association:

(51 the humane killing of an animal which is diseased or disabled
beyvond recovery for any useful purpose, or the humane killing of animals
for population control, b\ the owner thereof or the agent of suth OwWRner
residing outside of a city or the owner thereol v»ﬂrluu a city il no animal
shelter, pound or lic ensed veterinarian is within the city, or by a licensed
veterinarian at the request of the owner thereof, or by any officer or agent

intentionally

I

Attachment
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felony. Upon conviction of this subsection, a person shall be sentenced to

SB 406
2

of an incorporated hurmane saciety, the operator of an animal shelter or
pound, a local or state health officer ora licensed veterinarian three busi-
ness clays following the receipt of any such animal at such society. shelter
or pound;

{6) with respect to famn animals, normal or accepted practices of

, including the normal and accepted practices for the

animal hushandry,

{7) the ld.Hiug of any animal by any person at any time which may he
found outside of the owned or rented property of the owner or custodian
of such animal and which is found injuring or posing a threat to any
persan, farm animal or property;

{8) an animal control officer trained by a licensed veterinarian in the
use of a tranquilizer gun. using such gun with the appropriate dosage for
the size of the animal, when such animal is vicious or could not be cap-
tured after reasonable attempts using other wethods; s#—

(9)  laving an equine down for medical or identification purpose

(e} As used in this sections

(1} “Equine” means a horse, pony, mule, jenny, donkey or hinny.

{2} “Sertous physical infury” means an act to any animal which re-
sults in protracted disfigurement, protracted impairment of health, pro-
tructed loss or impairment of the function of a limb or bodily organ, or
in cxcessive or 7'@3){'@“:{? infliciion of unnecessary pain or suffering, or
causing the same to De done.

{d) /Cruelty to animals as described in subsection (a}(1) is @ nonperson

not less than 30 days or more than one year's imprisonment. be fined not

slaughter of such animals for food or by-products

: OF

= (10) the killing of any animal by a law enforcement officer if such

animal is posing a threat to such officer while serving a warrant

@D

$500 nor more than $5,000

have a psychological evaluation prepared for the court

. g =~ 2 z P 1
less than 545667 and mrrfergopsyCToRTgtCa COTTSTHTE O COTTPICLE i

anger wenagement treatmentprogrenl \Cruelty to animals as described

NN

in subsection {a¥2). (a3}, {a¥4) and (a)¥3) is a class A nonperson

(2) The first conviction of

The second or subsequent conviction of cruelty to animals

misdemeanor. |

Sec. 2. K.S.A. 21-4317 is hereby amended to read as follows: 21-
4317. (a} Tllegal ownership or keeping of a-des an animal is ovwning or
keeping on one's premises a—dez an animal by a person convicted of
unlawful conduct of dog fighting under K.S.A. 21-4315, and amenchments
thereto, or cruelty to animals as defined in subsection {a){1} of K.S.A 21-
4310, and amendments #hereto, within five vears of the date of such
conviction. _

{bY  Ilegal ownership or keeping of aog an animal is a class B non-
person misdemeanor.

Sec. 3. K.S.A. 2005 Supp. 21-4318 is herehy amended to read as
follows: 21-4318. {a) Inflicting harm, disability or death to a palice dog.
arson dog. assistance dog, came warden dog or search and rescue dog is
knowingly and intentionally, and without lawful cause or justification poi-
soning, inflicting great bodily harm, permanent disability or death, upon

/

as described in subsection (2)(2), (2)(3), (a)(4) and (a)(5) is
a severity level 10, nonperson felony, and the offender shall
be sentenced to not less than five days imprisonment as a
condition of probation.

\ (e) For purposes of this section, “animal” shall have the
meaning ascribed to it in K.S.A. 21-4313, and amendments
thereto.

Sec. 2. K.S.A. 2005 Supp. 21-4311 is hereby amended to read
as follows. [See attached. Renumber remaining sections. ]

T-2



Sec. 2. K.S.A. 2005 Supp. 21-4311 is hereby amended to read as follows:
21-4311. (a) Any public health officer, law enforcement officer, licensed
veterinarian or officer or agent of any incorporated humane society, animal
shelter or other appropriate facility may take inte custody any animal, upon
either private or public property, which clearly shows evidence of cruelty to
animals, as defined in K.S.A. 21-4310 and amendments thereto. Such officer,
agent or veterinarian may inspect, care for or treat such animal or place such
animal in the care of a duly incorporated humane society or licensed
veterinarian for treatment, boarding or other care or, if an officer of such
humane society or such veterinarian determines that the animal appears to be
diseased or disabled beyond recovery for any useful purpose, for humane
killing. If the animal is placed in the care of an animal shelter, the animal
shelter shall notify the owner or custodian, if known or reasonably
ascertainable. If the owner or custodian is charged with a violation of
K.S.A. 21-4310, and amendments thereto, the board of county commissioners in
the county where the animal was taken into custody shall establish and approve
procedures whereby the animal shelter may petition the district court to be
allowed to place the animal for adoption or euthanize the animal at any time
after 20 days after the owner or custodian is notified or, if the owner or
custodian is not known or reasonably ascertainable after 20 days after the
animal is taken into custody, unless the owner or custodian of the animal
files a renewable cash or performance bond with the county clerk of the county
where the animal is being held, in an amount equal to not less than the cost
of care and treatment of the animal for 30 days. Upon receiving such
petition, the court shall determine whether the animal may be placed for
adoption or euthanized. The board of county commissioners in the county where
the animal was taken into custody shall review the cost of care and treatment
being charged by the animal shelter maintaining the animal.

{b) The owner or custodian of an animal placed for adoption or killed
pursuant to subsection (a) shall not be entitled to recover damages for the
placement or killing of such animal unless the owner proves that such
placement or killing was unwarranted.

(c¢) Expenses incurred for the care, treatment or boarding of any animal,
taken into custody pursuant to subsection (a), pending prosecution of the
owner or custodian of such animal for the crime of cruelty to animals, as
defined in K.S.A. 21-4310 and amendments thereto, shall be assessed to the
owner or custodian as a cost of the case if the owner or custodian is
adjudicated guilty of such crime. If no such conviction results, the animal
shall be returned to the owner or keeper and the court shall order the county
where the animal was taken into custody to pay to the animal shelter all
expenses incurred by the shelter for the care, treatment and boarding of such
animal, including anv damages caused by such animal, prior to its return.

{d) Upon the filing of a sworn complaint by any public health officer,
law enforcement officer, licensed veterinarian or officer or agent of any
incorporated humane society, animal shelter or other appropriate facility
alleging the commission of cruelty to animals, as defined in K.S.A. 21-4310
and amendments thereto, the county or district attorney shall determine the
validity of the complaint and shall forthwith file charges for the crime if
the complaint appears to be valid.

(e} If a person is adjudicated guilty of the crime of cruelty to
animals, as defined in K.S.A. 21-4310 and amendments thereto, and the court
having jurisdiction is satisfied that an animal owned or possessed by such
person would be in the future subjected to such crime, such animal shall not
be returned to or remain with such person. Such animal may be turned over to
a duly incorporated humane society or licensed veterinarian for sale or other
disposition.

e
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a police dog. arson dog. assistance dog, game warden dog or search and
rescue dog.

{ly  As used in this section:

{1} “Arson dog” means any dog which is owned, or the service of
which is emploved, by the state fire marshal or a lire department for the
principal purpese of aiding in the detection of liquid accelerants in the
investigation of fires.

{2) “Assistance dog” has the meaning provided by K.S.A. 2005 Supp.
39-1113. and amendwents thereto.

{3) “Fire department” means a public tire department under the con-
tral of the governing body of a city, township, county, fire district or
benefit district or a private fire departiment operated by a nonpro fit cor-
poration providing fire protection services for a city, township, county,
fire district or benefit district under contract with the governing body of
the city. township, county or district.

{4) “Gamewarden dog” means any dog which is owned. or the service
of which is emploved, by the department of wildlife and parks for the
purpose of aiding in detection of eriminal activity, enforcement of laws,
apprehension of offenders or location of persons or wildlife.

(5) “Police dog” means any dog which is owned, or the service of
which is employed. by alaw enforcement agency for the principal purpose
of aicing in the detection ol criminal activity, enforcement ol laws or
apprehension of offen ders.

6) “Search and rescue dog” means any dog which is owned or the
service of which is employed, by a law enforcement or emergency re-
sponse agency for the purpose of aiding in the location of persons missing
in disasters or other tmes of need.

(¢} Inflicting harm, disability or death to a police dog. arson dog,
assistance dog, vame warden dog or search and rescue dog is a elass=A
renperser-wisdemeanes: nonperson felony. Upon conviction of this suh-
section, a person shall be sentenced to not less than 30 days or more than
one year's imprisonment, be fined not less than $1,500. il peees

[& i [ 5T ‘ T D o)

o
-

(d) This section shall be part of and supplemental to the Kansas crim-
inal code.

Sec. 4. K.S.A. 2005 Supp. 21-4704 is hereby amended to read as
follows: 21-4704. (a) For purposes of sentencing, the following sentencing
suidelines grid for nondrug erimes shall be applied in felony cases for
crimes committed on or alter July 1, 1893

have a psychological evaluation prepared for
the court

3-4



Emmmmmw O B KO BO BO RO BD B b et e b ek e b ek ek
OB = O D -1 M 0N D00 ~10 U W~ OS50 Otk Wik =

SENTENCING RANGE - NONDRUG OFFENSES

288 267 246 226 203 186 165
586 m 253 7] 214 195 176 155
354 251 o 2 2m 184 166 i)
216 0 184 168 154 18 1
438 208 190 174 160 145 13 nr
al6 194 181 165 152 138 121 10
o7 100 92 & ki n [
214 102 94 BR ] 72 & »
N& o6 " iz} b 8 61 LE
75 @ 64 £ 52 45 A3
154 T 66 &0 56 50 45 4
144 [ & i1 52 41 2 3
[ 55 31 4 4 4
1m 51 52 »n H 41 1
114 hi] 0 i 41 Ik 1
38 85 iz r) b - 33 o3
k-] 36 34 w n M i
a1 34 32 » 25 e i vl
29 i S : i = : e
21 2 - 2 ; 3 St
19 i = : 4 i}
14 S8 3 ]
= = 5 e
14 T E :
| = = e e oy X s — - =
1 = o 2

Praumptive Irprisnnent

0% 4§

T



0 =1 U LB

43

SB 408 5

(b) The provisions of this section shall be applicable to the sentencing
guidelines grid for nondrug crimes. Sentences expressed in such grid
represent months of imprisonment.

{c) The sentencing gu.ide]ines gridisa two-dimensional crime severity
and eriminal history classification tool The grid's vertical axis is the crime
severity scale which classifies current crimes of conviction. The grid’s
horizontal axis is the criminal history scale wh ich classifies criminal
histories.

{d) The sentencing guidelines grid for nondrug crimes as provided in
this section defines presumptive punishments for felony comvictions, sub-
ject to judicial discretion to deviate for substantial and compelling reasons
and impose a different sentence in recognition of aggravating and miti-
gating {actors as provided in this act. The appropriate punishment for a
felony conviction should depernd on the severity of the crime of conviction
when compared to all other crimes and the offender’s criminal history.

{e) (1) The sentencing court has discretion to sentence at any place
within the sentencing range. The sentencing judge shall select the center
of the range in the usual case and reserve the upper and lower limits for
aggravating and mitigating factors insufficient to warrant a departure.

(2) In presumptive imprisonment cases, the sentencing court shall
pronounce the complete sentence which shall include the prison sen-
tence, the maximum potem'iai reduction to such sentence as a result of
good time and the period of postrelease supervision at the sentencing
hearing, Failure to pronounce the period of postrelease supervision shall
not negate the existence of such period of postrelease supervision.

(3) In presumptive nonprison cases, the sentencing court shall pro-
nonnce the prison sentence as well as the duration of the nonprison sanc-
tion at the sentencing hearing,

{f) Each grid block states the presumptive sentencing range for an
offender whose crime of conviction and criminal history place such of-
fender in that grid block. If an offense is classified in a grid block below
the 6ispositiona! line, the presumptive disposition shall be nonimprison-
ment. If an offense is classified in & grid block above the dispositional
line, the presumptive disposition shall be imprisonment. If an offense is
classified in grid blocks 5-H, 5-1 ot 6-G, the court may impose an optional
nonprison sentence upon making the following findings on the record:

(1) An appropriate treatment program exists which is likely to be
more effective than the presumptive prison term in reducing the sk of
offender recidivism; and

(2) the recommended treatment program is available and the of-
fender can be admitted to such program within a reascnable period of
time; or :

{3) the nonprison sanction will serve community safety interests by
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promoting offender reformation.

Any decision macle by the cort regarcling the imposition of an optional
nonprison sentence if the offense is classified in grid blocks 5-H. 5-1 or
6-G shall not be considered a departure and shall not be subject to appeal.

{g} The sentence for the wiolaton of X.5.A. 21-3411, and amend-
ments thereto. aggravated assault against a law enforcement officer or
K.S.A. 21-3415, and amendments thereto, aggravated battery against a
law enforcetuent officer and amendments thereto which places the de-
fendant’s sentence in grid block 6-11 or 6-I shall be presinmed impris-
oument. The court may impose an optional nonprison sentence upou
muking a finding on the record that the nonprison sanction will serve
community safety interests by promoting offender reformation. Any de-
cision made by the court regarding the imposition of the optional non-
]rison sentence, il the offense is classified in g]‘ld block 6-H or 6-1, shall
not be considered departure and shall not be subject to appeal.

(h) When a firearm is used to commmit any person felony, the of-
fender’s sentence shall be presumed imprisonment. The court may im-
pose an optional nonprison sentence upon making a finding on the record
that the nonprison sanction will serve community safety interests by pro-
moting offender reformation. Any decision made by the court regarding
the imposition of the optional nonprison sentence shall not ba considered
a departure and shall not be subject to appeal.

it The sentence for the violation of the felony provision of K.8.A. 8-
1567 swed. subsection (hX3) of K.S.A. 21-3412a, and subsections {(h}{3)
and (b4} of K.8.A. 21-3710, subsection ((.r.E—} of K.S.A. 21-4310 and
K S.A. 21-4318, and amendments thereto, shall be as provided by the
specific mandatory sentencing requirernents of that section and shall not
he subject tn the provisions of this section or K.5.A. 21-4707 and amend-
ments thereto. If hecause of the offender’s criminal history classification
the offender is subject to presumptive imprisonment or i the judge de-
parts from a presumptive probation sentence and the offender is subject
to imprisonment, the provisions of this section and K.S.A. 21-4707, and
amendments thereto, shall apply and the offender shall not be subject to
the mandatory sentence as provided in K.S.A. 21-3710, and amendments
thereto. Notwithstanding the provisions of any other section. the term of
imprisoument imposed for the violation of the felony provision of K.5.A.
5-1567. subsecton {1){3) of K.S.A. 21-3412a wxd, subsections (D)3} and
{b)4} of K.S.A. 21-3710, subsection ((I‘E@qff{.ﬁ'..—'k. 91-4310 and K S.A.
21-4318, and amendments thereto, shall not be served in a state facility
in the custody of the secretary of corrections. _

{j3 (1} The sentence for any persistent sex offender whose current
convicted crime canjes a presumptive term of imprisonment shall be
double the maximum duration of the presumptive imprisonment term.
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The sentence {or any persistent sex offender whose current conviction
carries a presumptive nonprison term shall be presumed imnprisonment
and shall be double the magmum duration of the presumptive impris-
onment term.

{2) [Except as otherwise proviced in this subsection, as used in this
subsection, “persistent sex offender” means a person who: (A) (i)} Has
been convicted in this state of a sexually violent crime, as defined in K.S.A.
293717 and amendments thereto: and (i) at the time of the conviction
under paragraph {A) (i) has at least one conviction for a sexually violent
crime, as defined in K.5.A. 22-3717 and amendments thereto in this state
or comparable felony under the laws of another state, the federal gov-
ermment or a foreign government; or (B} (i} lhas been convicted of rape,
K.S.A. 21-3502, and amendments thereto: and (i} at the time of the
conviction under paragraph (B) {i) has at least one conviction for rape in
this state or comparable felony under the laws of another state. the federal
govermment or a foreign government.

(3)  Except as provided in paragraph (2) (B}, the provisions of this
subsection shall not apply to any person whose current convicted crime
is a severity level 1 or 2 felony.

(k) Ifitis shown at sentencing that the offender conmitted any felony
violation for the henefit of, at the direction of. or in association with any
criminal street gang, with the specific intent to promote, further or assist
in any criminal conduct by gang members, the offender’s sentence shall
he presumed_ imprisonment. Any decision made by the court 1‘egzu'c]jng
the imposition of the optional nonprison sentence shall not be considered
a departure and shall not be subject to appeal. As used in this subsection,
“criminal street gang” means any organization. assnciation or group of
three or more persons, whether formal or informal, having as one of its
primary activities the commission of one or more person felonies or felony
violations of the uniform controlled substances act. K.S.A. 65-4101 ef seq..
and amendments thereto, which has a common name or common iden-
tifying sign or synbol, whose members. individually or collectively engage
in or have en guged in the commission, :1ttmnptec'[ cornmission, ccmspi'i'uc‘}'
to commit or solicitation of two or more person felonies or felony viola-
tions of the uniform controlled substances act, K.S.A. 65-4101 ef seq.. and
amendments thereto, or any substantially similar offense from another
jurisdiction. ' )

I} The sentence [or a violation of subsection (a) of K.5.A. 21-3715
and amendments thereto when such person being sentenced has a prior
conviction for a violation of subsection {a) or {(b) of K.S.A. 21-3715 or 21-
3716 and amendments thereto shall be presumed imprisonment

Sec. 5. K.S.A. 2005 Supp. 22-4902 is hereby amended to read
as follows. [See attached.]

Sec. 6. K.S.A. 47-1706 is hereby amended to read as follows.
[See attached. Renumber remaining sections.

Sec. 5. K.S.A. 21-4317xnd K.5.A. 2005 Supp. 21-4310/21-431§3 =
N -

21-4704are hereby repeale

u 21-4311,

and 47-1706

and 22-4902
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Sec. 5. K.S.A. 2005 Supp. 22-4902 is hereby amended to read as follows: 22-4902. As used in
i’ Kansas offender registration act, unless the context otherwise requires:

(a) "Offender" means: (1) A sex offender as defined in subsection (b);

(2) a violent offender as defined in subsection (d);

(3) asexually violent predator as defined in subsection (f);

(4) any person who, on and after the effective date of this act, is convicted of any of the following
crimes when the victim is less than 18 years of age:

(A) Kidnapping as defined in K.S.A. 21-3420 and amendments thereto, except by a parent;

(B) aggravated kidnapping as defined in K.S.A. 21-3421 and amendments thereto; or

(C) criminal restraint as defined in K.S.A. 21-3424 and amendments thereto, except by a parent;

(5) any person convicted of any of the following criminal sexual conduct if one of the parties
involved is less than 18 years of age:

(A) Adultery as defined by K.S.A. 21-3507, and amendments thereto;

(B) criminal sodomy as defined by subsection (a)(1) of K.S.A. 21-3505, and amendments
thereto;

(C) promoting prostitution as defined by K.S.A. 21-35 13, and amendments thereto;

(D) patronizing a prostitute as defined by K.S.A. 21-3515, and amendments thereto;

(E) lewd and lascivious behavior as defined by K.S.A. 21- 3508, and amendments thereto; or

(F) unlawful sexual relations as defined by K.S.A. 21-3520, and amendments thereto;

(6) any person who has been required to register under any federal, military or other state's law or
is otherwise required to be registered;

(7) any person who has been convicted of an offense in effect at any time prior to the effective
date of this act, that is comparable to any crime defined in subsection (4) or (5), or any federal,
military or other state conviction for an offense that under the laws of this state would be an offense
defined in subsection (4) or (5); or

(8) any person who has been convicted of an attempt, conspiracy or criminal solicitation, as
defined in K.S.A. 21-3301, 21-3302 or 21-3303 and amendments thereto, of an offense defined in
subsection (4) or (5); or

(9) any person convicted of subsection (a)(1) of K.S.A. 21-4310. and amendments thereto.

Convictions which result from or are connected with the same act, or result from crimes
committed at the same time, shall be counted for the purpose of this section as one conviction. Any
conviction set aside pursuant to law is not a conviction for purposes of this section. A conviction
from another state shall constitute a conviction for purposes of this section.

(b) "Sex offender" includes any person who, after the effective date of this act, is convicted of
any sexually violent crime set forth in subsection (c) or is adjudicated as a juvenile offender for an
act which if committed by an adult would constitute the commission of a sexually violent crime set
forth in subsection (c).

(c) "Sexually violent crime" means:

(1) Rape as defined in K.S.A. 21-3502 and amendments thereto;

(2) indecent liberties with a child as defined in K.S.A. 21-3503 and amendments thereto;

(3) aggravated indecent liberties with a child as defined in K.S.A. 21-3504 and amendments
thereto;

(4) criminal sodomy as defined in subsection (a)(2) and (a)(3) of K.S.A. 21-3505 and
amendments thereto;

(5) aggravated criminal sodomy as defined in K.S.A. 21-3506 and amendments thereto;  (6)
indecent solicitation of a child as defined by K.S.A. 21-3510 and amendments thereto;

(7) aggravated indecent solicitation of a child as defined by K.S.A. 21-3511 and amendments
thereto;

(8) sexual exploitation of a child as defined by K.S.A. 21-3516 and amendments thereto;




(9) sexual battery as defined by K.S.A. 21-3517 and amendments thereto;

(10) aggravated sexual battery as defined by K.S.A. 21-3518 and amendments thereto;

(11) aggravated incest as defined by K.S.A. 21-3603 and amendments thereto; or

(12) any conviction for an offense in effect at any time prior to the effective date of this act, that
is comparable to a sexually violent crime as defined in subparagraphs (1) through (11), or any
federal, military or other state conviction for an offense that under the laws of this state would be a
sexually violent crime as defined in this section;

(13) an attempt, conspiracy or criminal solicitation, as defined in K.S.A. 21-3301, 21-3302 or
21-3303 and amendments thereto, of a sexually violent crime, as defined in this section; or

(14) any act which at the time of sentencing for the offense has been determined beyond a
reasonable doubt to have been sexually motivated. As used in this subparagraph, "sexually
motivated" means that one of the purposes for which the defendant committed the crime was for the
purpose of the defendant's sexual gratification.

(d) "Violent offender" includes any person who, after the effective date of this act, is convicted of
any of the following crimes:

(1) Capital murder as defined by K.S.A. 21-3439 and amendments thereto;

(2) murder in the first degree as defined by K.S.A. 21-3401 and amendments thereto;

(3) murder in the second degree as defined by K.S.A. 21-3402 and amendments thereto;

(4) voluntary manslaughter as defined by K.S.A. 21-3403 and amendments thereto;

(5) involuntary manslaughter as defined by K.S.A. 21-3404 and amendments thereto; or

(6) any conviction for an offense in effect at any time prior to the effective date of this act, that is
comparable to any crime defined in this subsection, or any federal, military or other state conviction
for an offense that under the laws of this state would be an offense defined in this subsection; or

(7) an attempt, conspiracy or criminal solicitation, as defined in K.S.A. 21-3301, 21-3302 or
21-3303 and amendments thereto, of an offense defined in this subsection.

(¢) "Law enforcement agency having jurisdiction" means the sheriff of the county in which the
offender expects to reside upon the offender's discharge, parole or release.

(f) "Sexually violent predator" means any person who, on or after July 1, 2001, is found to be a
sexually violent predator pursuant to K.S.A. 59-29a01 et seq. and amendments thereto.

(g) "Nonresident student or worker" includes any offender who crosses into the state or county
for more than 14 days, or for an aggregate period exceeding 30 days in a calendar year, for the
purposes of employment, with or without compensation, or to attend school as a student.

(h) "Aggravated offenses" means engaging in sexual acts involving penetration with victims of
any age through the use of force or the threat of serious violence, or engaging in sexual acts
involving penetration with victims less than 14 years of age, and includes the following offenses:

(1) Rape as defined in subsection (a)(1)(A) and subsection (a)(2) of K.S.A. 21-3502, and
amendments thereto;

(2) aggravated criminal sodomy as defined in subsection (a)(1) and subsection (a)(3)(A) of
K.S.A. 21-3506, and amendments thereto; and

(3) any attempt, conspiracy or criminal solicitation, as defined in K.S.A. 21-3301, 21-3302 or
21-3303 and amendments thereto, of an offense defined in this subsection.

(i) "Institution of higher education" means any post-secondary school under the supervision of
the Kansas board of regents.

T-/0
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Sec.WST{TK.S.A. 47-1706 is hereby amended to read as follows: 47-
1706. (a) The commissioner may refuse to issue or renew or may suspend

or revoke any license or permit required under XK.S.A. 47-1701 et seq.,

and amendments thereto, for any one or more of the following reasons:

(1) Material misstatement in the application for the original license

or permit, or in the application for any renewal of a license or permit;

{2) willful disregard of any provision of the Kansas pet animal act or

any rule and regulation adopted hereunder, or any willful aiding or abetting
of another in the wviolation of any provision of the Kansas pet animal

act or any rule and regulation adopted hereunder;

{3) permitting any license or permit issued hereunder to be used by
an unlicensed or unpermitted person or transferred teo unlicensed or
unpermitted premises;

(4) the conviction of any crime relating to the theft of animals or
first conviction of cruelty to animals;

(5) substantial misrepresentation;

(6) misrepresentation or false promise, made through advertising,
salespersons, agents or otherwise, in connection with the operation of
business of the licensee or permittee;

(7} fraudulent bill of sale;

(8) the housing facility or the primary enclosure is inadequate; or

{(9) the feeding, watering, sanitizing and housing practices at the licensee’s
or permittee’s premises are not consistent with the Kansas pet

animal act or the rules and regulaticons adopted hereunder.

(b) The commissioner shall refuse to issue or renew and shall suspend

or revoke anvy license or permit required under K.S.A. 47-1701 et. seq.,

and amendments thereto, for the second or subsequent conviction of cruelty

to animals, X.S.A. 21-4310, and amendments thereto.

1B+ {¢) Any refusal to issue or renew a license or permit, and any

suspension or revocation of a license or permit, under this section shall

be in accordance with the provisions of the Kansas administrative procedure
act and shall be subject to review in accordance with the act for

judicial review and civil enforcement of agency actions.

te¥ (d) Whenever the commissioner denies, suspends or revokes a

license or permit under this section, the commissioner or the commissioner’s
authorized, trained representatives shall seize and impound any animals in the
possession, custody or care of the person whose license or permit is denied,
suspended or revoked if there are reasonable grounds to believe that the
animals’ health, safety or welfare is endangered. Except as provided by K.S.A.
21-4311, and amendments thereto, such animals may be returned to the person
owning them if there is satisfactory evidence that the animals will receive
adequate care by that person or such animals may be sold, placed or
euthanized, at the discretion of the commissicner. Costs of care and services
for such animals while seized and impounded shall be paid by the person from
whom the animals were seized and impounded, if that person’s license or permit
is denied, suspended or revoked. Such funds shall be paid to the commissioner
for reimbursement of care and services provided during seizure and
impoundment. If such person’s license or permit is not denied, suspended

or revoked, the commissioner shall pay the costs of care and services

provided during seizure and impoundment.

s}
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Sec. 6. This act shall take effect and be in force from and alter its
publication in the statute book.
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Seasion of 2006
SENATE BILL No. 408
Bv Committee om Judiciary

1-19

AN ACT comcerning erimes and punishment: relating to {]'llf‘]h to ani-
mals and hmmmg or killing certain dogs: amending K.S.A. 214317
and K.5.A. 2005 Supp. 21-4310, 21-4315 and 21-4704 and 1'::’=pe&hug
the existing sections.

Br it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 2005 Supp. 21-4310 is hereby amended to read as
follonvs: 21-4310. 4
(11 Intentionally or recklessly Killing—hrissire—trairringtortrrtnsy
sretthedives 01 causing serious physical infuriy to any animal:

21 ahandoning or leaving anv animal in anv place without making

L

ab Cruelty to animals is:

provisions {or its Proper care:

(31 having physical enstody of anv animal and failing to provide snch
faod. potable water. protection from the elements. opportunity tor ex-
ercise and other care s is needed for the health or well-being of such
kind of animal:

{41 intentionally using a wire, pole. stick. Tope or anv other object to
canse i equine to lose its balance or fll. for the purpose of sport or
entertainment=: or

(51 equsing any physical injury other thaw the acts deseribed in sub-
section {alif

iby The provisioms of this section shall not apply to:

(17 Normal or accepted veterinary practices:

20 hona fide experiments carried an by conunonly recognized ve-
search facilities:

(31 killing. attempting to Kill. trapping. eatching or taking of anv an-
imal in aceordanee with the provisions af chapter 32 or chapter 47 of the
Kansas Statutes Aunotated:

(41 rodeo practices accepted by the roden cowhovs” association:

(51 the humane Klling of an animal which is diseased or disabled
hevond recovery for any nselul purpose. or the humane killing ol aninals
lor population umtml by the pwner thereol or the agent of such owner
resicling outsice of a citv or the owner thereof within a city il no aninal
shelter, pound or licensed veterinarian is within the citv. or by a licensed
veterinarian at the request of the ovmer thereof, or by any officer or agent

PROPOSED AMENDMENT
Senator Journey
February 20, 2006

2= Jo-06

Attachment 4/

Senate Judiciar
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of an incorporated humane society, the operator of an animal shelter or
pound, a local or state health officer or a licensed veterivarian three busi-
ness davs lollowing the receipt of any such animal at such society, shelter
or ponnd;

{61 with respect to furm animals, normal or accepted practices of
ardnial hushandn;

{71 the killing of any animal by anv person at any time wi ich may be
fornd ontside of the owned or rented property of the owner or custodian
of such animal and which is found injuring or posing a threat to any
PETsoL. farmn unimal or property,

(8)  an animal control officer trained by a licensed veterinarian in the
use of a tranquilizer g, using such gun with the appropriate dosage lor
the size af the animal, when such aniinal is vicious or could not he cap-
tured alter reasonable attempts using other methods: or

91 laving an equine down for medical or identification punposes.

fer As used in this sections

1 “Equine” means a horse, pony, mule. jenny. donkey or hinny.

(21 “Serious physical injury” means an act to awy aidieal which re-
stelts b protracted disfigurement. protracted impairment of health, pro-
tracted loss or impainment of the function of a lim or bodily ergan. or
i excessive or repeated infliction of unuceessary pain or suffeving, or
causing the same to be done,

(i Cruelty to anivwals as deseribed i sulseetion (a1 Vs @ nonperson

felony. Upon contiction of this subsection. a person shall be sentenced to

not less thane 30 days or more than one year'’s imprisonnent, be fined not
less than $1.500. and undergo psychological counseling or coinplete an
duger managenent freatmend programn. Ct’ue—!t’}' to animals ay deseribed
in subsection (ak2) (e 3L (ak4) g (a3 is a class A nouperson
misdemeanor.

See, 20 K.S.AL 21-4317 is hereby amended to read as follows: 21-
4317, {a) Hlegal ownership or keeping of a—deg an animal is owning or
keeping on one’s premises s—deog an aninal by a person convicted ol
unlawiul conduet of dog fighting imder K.5.A. 21-4315, and anendments
thereto, or cruclty to animals as dofined in subsection fa¥ 1 af K54 21-
L3106, and amendments thereto. within live vears of the date of such
conviction,

(b Hlegal ownership or keeping of wdeg an animal is a class B non-
person misdemeanor.

See. 3. K.S.AL 2005 Supp. 21-431S is herehy amended to read as
follows: 21-4318. (a; Inflicting harm. disabilitv or death to a police dog.
arson dug. assistance dog, game warden dog or search and rescue dog is
knowingly and intentionally, and without lawful cause or pustification poi-
soning. inflicting great bodily harm, permanent disability or dleath, upon

(8) the extermination of insects, arachnids, mice rats
and other vermin or pests;

(9) minor cosmetic surgery to an animal;

(10) injury that is minor or incidental in nature;

(11) inadvertent or accidental injury, unless such
injury is due to gross negligence;

[Renumber remaining paragraphs.]




