Approved: ___February 16, 2006
Date
MINUTES OF THE SENATE NATURAL RESOURCES COMMITTEE

The meeting was called to order by Chairperson Carolyn McGinn at 8:30 a.m. on February 10, 2006, in
Room 423-S of the Capitol.

All members were present except:
Senator Terry Bruce- excused

Committee staff present:
Raney Gilliland, Kansas Legislative Research Department
Lisa Montgomery, Revisor of Statutes Office
Judy Holliday, Committee Secretary

Conferees appearing before the Committee:
Christopher J. Tymeson, Chief Legal Counsel, Kansas Division of Wildlife and Parks
Travis Whitt, Area Coordinator for Kansas Boat Education, Kansas Division of Wildlife & Parks
William Rice, Deputy Regional Administrator, Region VII, United States Environmental
Protection Agency
John W. Mitchell, Director, Bureau of Environmental Field Services, Kansas Department of
Health & Environment
Ron Hammerschmidt, Kansas Department of Health and Environment
Barb Hinton, Legislative Post Auditor

Others attending:
See attached list.

Chairperson McGinn opened the hearing on SB 417, a bill imposing certain requirements for boating.
Christopher Tymeson, Kansas Wildlife and Parks, presented the Department’s testimony on this bill relating
to recreational boats in Kansas (Attachment 1). Mr. Tymeson called the Committee’s attention to the handout
which provided amendments recommended by the Department to definitions contained in the bill, specifically
defining “cargo” as skiers being pulled behind a boat; clarification on light requirements and sound; limiting
skiing from sunrise to sunset; requiring a skier down flag; requiring a vessel numbering system similar to
vehicle numbering to assist law enforcement in marine theft cases; and requiring that fines collected from
boating violations be credited to the Boating Fee Fund. Mr. Tymeson called the Committee’s attention to a
copy of a letter from Kevin Kelly, Recreational Boating Safety Specialist, U.S. Department of Homeland
Security, U.S. Coast Guard, favoring passage of SB 417 (Attachment 2).

Travis Whitt, Area Coordinator for Kansas Boater Education through the Kansas Department of Wildlife and
Parks, testified in favor of SB 417 (Attachment 3). Mr. Whitt explained that the changes in the bill simplify
boating regulations, and pointed out to the Committee that defining direct and audible supervision and adding
the flag rule make sense, and he urged the Committee to pass the bill favorably.

Chairperson McGinn told the Committee that another meeting may need to be added to wrap up the current
list of bills.

Senator Francisco questioned the term “boat livery,” and asked if it pertained to a person and not a vessel.
Mr. Tymeson responded that by defining as a person, it covers both.

Chairperson McGinn declared the hearing was still open on the issue, but that the Committee would move
on to hear Senate Bill 453. environmental laws: compliance audit privilege; immunity; lesser penalties
for violations. Ron Hammerschmidt, Director of Environment for KDHE, introduced John Mitchell,
Director, Bureau of Environmental Field Services, Kansas Department of Health and Environment, who
provided background and proposed changes to existing Kansas environmental audit privilege and immunity
law (Attachment 4). Mr. Mitchell testified that EPA has blocked federal authorization for newer state
environmental regulatory provisions to force Kansas to change existing audit law. He commented that the
proposed changes would bring Kansas in line with other states and would remove the barriers to which EPA
objects while continuing the Kansas audit privilege program.

Senator Taddiken asked if there is a problem, and Mr. Mitchell replied that he has no information on a
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CONTINUATION SHEET

MINUTES OF THE Senate Natural Resources Committee at 8:30 a.m. on February 10, 2006, in Room
423-S of the Capitol.

criminal problem, but the potential is there for one.

William Rice, Deputy Regional Administrator, Region VII, United States Environmental Protection Agency,
offered comments on SB 453 (Attachment 5). Mr. Rice cited problems within the current Kansas law, the
reasons that EPA cannot approve new environmental programs in Kansas, and stated that the proposed
revisions in SB 453 would resolve the issues identified by EPA with existing state law.

Senator Lee asked what the bill accomplishes, and Mr. Rice stated it removes provisions that create a legal
barrier for EPA to delegate programs. Senator Lee asked if it takes away the rights from KDHE, and Mr. Rice
stated that he believed it does not take away the Department’s ability to administer its programs.

Chairperson McGinn recognized Barb Hinton, Legislative Post Auditor, who presented testimony in favor
of SB 453 (Attachment 6). Ms. Hinton called the Committee’s attention to specific sections of a balloon on
this bill (Attachment 7), and suggested adding language to the bill similar to language added last year to HB
2357 addressing self audits by insurance companies regarding access to confidential records.

Chairperson McGinn asked Committee members to read the minutes for approval at the next meeting.
Chairperson McGinn advised Committee members that an extra meeting may be scheduled for next week to
wrap up some issues.

There being no further comments to come before the Committee, the meeting adjourned at 9:25 a.m.
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TESTIMONY ON SB 417 REGARDING BOATING LAW
TO
SENATE NATURAL RESOURCES COMMITTEE

BY CHRISTOPHER J. TYMESON, CHIEF LEGAL COUNSEL
AND
DAN HESKET, BOATING LAW ADMINISTRATOR

February 10, 2006
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INTRODUCTION: History of Boating Safety and Enforcement

Steam propulsion brought about the first standards for vessels in 1800’s. After several
significant casualties associated with steam plants on vessels, marine safety statutes established
inspection and manning requirements for steam propelled vessels, including fishing vessels. As
steam propulsion became less prevalent, subsequent legislation required the inspection of most
passenger and commercial vessels, regardless of the means of propulsion. This included
standards to improve vessel safety in categories such as the design and construction of vessels,
training and licensing of operators, and fire fighting and life saving equipment.

Documentation of vessels is the responsibility of the U.S. Coast Guard. Documentation
was originally required only for large commercial vessels, but is gradually being used for smaller
vessels and recreational boats for the added security it affords lenders. The National Vessel
Documentation center is located in Falling Waters, West Virginia. Unlike simple registration or
titling by states, the documentation procedure requires numerous forms and documents. They
include the application for initial issue of certificate of documentation; the builder certificate and
first transfer of title; a bill of sale on appropriate federal form; and declaration of citizenship.

Among the first statutes dealing with registration were the Federal Motorboat Act of
1910, which gave the federal government the responsibility to regulate recreational boating in the
U.S,, and the Federal Numbering Act of 1918, which instituted a numbering system for all
undocumented vessels.

The Motor Boat Act of 1940 was the first statute to address safety on motor boats. The
act dealt primarily with navigation lights and sound signals, and required motor vessels to carry
life preservers and fire extinguishers. It also required motor boats carrying passengers to be
operated by a licensed individual, although no license examination was required.

The Federal Boating Act of 1958 encouraged states to assume responsibility for the
registration and regulation of boats for recreational use. This included numbering boats,
reporting boating statistics, and furnishing the U.S. Coast Guard with statistical information.
The Kansas Forestry, Fish, and Game was notified on November 16, 1959, that the proposed
system was approved and would become effective January 1, 1960.

In 1960, Kansas began requiring registration for all motorboats powered by machinery
over 10 horsepower. This registration requirement was extended in 1971 to include any vessel
powered by machinery or sail.

Congress passed the Federal Boat Safety Actin 1971. This act was enacted to authorize
the creation of federal safety standards for recreational boats used on navigable waters of the
United States. At the time of enactment, over 40 million Americans engaged in recreational
boating each year in approximately 9 million boats, with the usage increasing at the rate of about
four thousand per week. This increase in recreational boating was accompanied by a marked
increase in accidents, deaths, and injuries.

Congress recognized that the lack of adequate federal regulation contributed to the
hazards of recreational boating. To address the inadequacies in existing law, Congress decided,
for the first time, to enact a law that would address “the subject of safety for boats used
principally for other than commercial use”, i.e., recreational vessels. This legislation was to
grant the United States Coast Guard the authority to promulgate design and construction
standards for recreational boats.

The Boating Safety Act of 1971 was enacted to “improve boating safety by requiring
manufacturers to provide safer boats and boating equipment to the public through compliance
with safety standards to be promulgated by the Secretary of the Department in which the Coast




Guard is operating, which had been the Secretary of Transportation. The Department of
Homeland Security, created in 2003, now includes the U.S. Coast Guard.

The rulemaking authority has been delegated to the Commandant of the United States
Coast Guard. Although manufacturers are subject to civil and criminal penalties for the violation
of Coast Guard safety standards, the act does not establish any mechanisms for compensating
persons injured by unsafe boats.

Under this Act, the Coast Guard’s authority to issue minimum safety standards is
“permissive and not mandatory”, and before establishing any safety regulations, the Coast Guard
is required to consult with the National Boating Safety Advisory Council, which is comprised of
seven state boating officials, seven industry representatives, and seven members from national
recreational boating organizations and from the general public.

Before issuing any regulations under this Act, the Coast Guard must comply with the
formal rulemaking procedures of the Administrative Procedure Act, which requires public notice
and comments on a rule before it becomes effective.

This Act also contains two provisions addressing the effect of Coast Guard regulations on
state law. First, Congress included a preemption clause providing, in pertinent part, that: “Unless
permitted by the Secretary under section 4305 of this title, a State or political Subdivision of a
State may not establish, continue in effect, or enforce a law or regulation establishing a
recreational vessel or associated equipment performance or other safety standard or imposing a
requirement for associated equipment . . . that is not identical to a regulation prescribed under
section 4302 of 46 U.S.C.” Second, Congress included an anti-preemption provision, or savings
clause, providing that: “Compliance with this chapter or standards, regulations, or orders
prescribed under this chapter does not relieve a person from liability at common law or under
State law.”

In 1980 the Federal Boating Safety Act of 1971 was amended to the Recreational Boating
Safety and Facilities Improvement Act which had the following goal: “[T]he purpose of this Act
[is] to improve recreational boating safety and facilities and to foster greater development, use,
and enjoyment of all the waters of the United States by encouraging and assisting participation
by the several States, the boating industry, and the boating public in the development,
administration, and financing of a national recreational boating safety and facilities improvement
program; by authorizing the establishment of national construction and performance standard for
boats and associated equipment; and by creating more flexible authority governing the use of
boats and equipment.”

This Act also established the Aquatic Resources Trust Fund, also known as the
Wallop/Breaux Trust Fund. The fund consists of excise taxes, attributable to motor boat fuels
and fishing equipment, along with import duties on fishing equipment, yachts, and pleasure
boats, interest earned on the funds and excise taxes attributable to gasoline used in small engines.

The Boating Safety Account, administered by the United States Coast Guard, receives
millions of dollars from the Wallop/Breaux Trust Fund. These funds are distributed into several
federal and state projects. The remaining Sport Fish Restoration Account funds are then
apportioned to States and eligible territories. Of these funds, 12.5% must be used for motorboat
access.

In order for state and eligible territories to receive these funds, they must have a program
that includes the following: 1. an approved vessel numbering system; 2. a cooperative boating
safety assistance program with the USCG in that state; 3. sufficient patrol and other activity to
insure adequate enforcement of applicable state boating safety laws and regulations; 4. an
adequate state boating safety education program that includes the dissemination of information
concerning the hazards of operating a vessel when under the influence of alcohol or drugs; and 5.
a system approved by the USCG for reporting marine casualties.



To qualify for state recreational boating facility improvement funds, states must have
following: 1. a complete description of recreational boating facility improvement projects to be
undertaken; and 2. consult with state officials responsible for the statewide comprehensive
outdoor recreation plan required by the Land and Water Conservation Funds Act of 1965.

Federal funds appropriated by Congress for the State Recreational Boating Safety
programs are distributed three ways and are a 50-50 match. State allocations are determined as
follows: One-third shall be allocated equally each fiscal year among eligible states. One-third
shall be allocated among eligible states that maintain a state vessel numbering system and a
marine casualty reporting system. This allows the amount allocated each fiscal year to be in the
same ratio as the number of vessels numbered in that state. One-third shall be allocated each
fiscal year in the same ratio that each state spent on the RBS program the previous fiscal year.

There are four objectives of the State Recreational Boating Safety program described as:
1. improve demonstrated knowledge, skills, abilities, and behaviors of boaters; 2. improve safety
of boats and their associated equipment; 3. support improvements to the physical and operational
boating environment; and 4. support improvements to intermodal and interagency cooperation,
coordination, and assistance.

Recommendations:

Statistic: Kansas has 97,748 registered pleasure boats as of 12/31/2005

Modify or add new definitions:

K.S.A. 32-1102 is recommended to be amended by adding the following definitions:

(t) “Boat Livery”

Under current statute K.S.A. 32-1148. Boat Liveries; duties; explains what type of
records and procedure a livery must perform, but there isn’t a definition of what a boat

livery is making the statute incomplete. STATISTIC- NUMBER OF LIVERIES IN
KANSAS IS 65.

(u) “Cargo”

The definition of cargo is needed to clarify a problem that exist with boaters,
specifically personal watercraft users who are pulling water skiers, tubers, etc., behind
their vessels. K.S.A. 32-1126 addresses vessel carrying capacity. The boating
population many times is not aware that they should count the individuals being towed
toward their total carrying capacity and this definition would clarify this. Reasons to
count those individuals being towed include persons needed to be retrieved from the
water (injury, tired, equipment failure) will be placed into a vessel increasing the capacity
of the vessel. Towing equipment or passengers affect how a vessel will handle, and if the
capacity of the vessel 1s at its maximum, then the extra personnel being towed will add an
extra burden on the vessel’s handling capability. The definition of “passenger” means
any individual who obtains passage or is carried in or on a vessel. Although vague,
anyone who is transported from one point to another by a vessel, whether occupying the
vessel or being towed, is acquiring passage and would be considered a passenger. The
definition of “Cargo” would help clarify this problem. STATISTIC-PWC TOWING
VIOLATIONS: 2001 =17, 2002 = 36, 2003 = 21, 2004 = 11, 2005 =6

(v) “State of Principle Use” and (w) “Use”

These definitions mirror the Code of Federal Regulations 33-173.3 Title 33 which
are the requirements of the states to meet a federally approved registration system.
Persons who register their vessels in the State of Kansas must list their “State of Principle
Use” on their registration applications today.

(x) “Abandoned Vessel”

This definition is needed for proposed legislation dealing with marine theft and
insurance fraud issues and giving law enforcement officers guidelines in dealing with
abandoned boats when owners of property call for assistance. There are current statutes
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dealing with motorized vehicles, theft of vehicles, abandoned vehicles, etc., but vessels
do not meet these definitions found in the Chapter 8 statutes dealing with traffic and
automobiles.

Statutory modification:

Sec. 2 K.S.A. 32-1110- by adding as its state of principle use, brings this
numbering requirement into direct compliance with the United States Coast Guard,
Federal Code of Regulation, Title 33. This code sets the standards for the states to meet a
federally approved registration system. Itis also currently listed on the departments
Vessel Registration Application, Item #19, but is not defined or addressed in statute.

APPLICATION FOR CERTIFICATE F NUMBER KANSAS BOATING 10T
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Sec. 3 K.S.A. 32-1111 — Vessels documented under the authority of the United
States Coast Guard are not permitted to receive a registration of numbers from the states,
or allowed to be counted by the states towards the total figure of registered boats,
however, states may register these documented vessels to allow payment of the
registration fee towards the state’s boating fee fund. These vessels are utilizing Kansas
waters and have not contributed towards any user fee for upgrading facilities, providing
safety measures, such as law enforcement and navigational aids, as the smaller
recreational vessels have been doing since 1960. A registration showing the vessel is
documented and registered by the state would accompany the vessel and expiration
decals would be displayed on the top forward half of the bow. This also becomes an aid
in the identification of these vessels for homeland security issues, as currently the state
does not know an exact number of these vessels utilizing Kansas waters, nor do we know
who the owners are or where they are located. STATISTIC: It is estimated that there
are over 500 documented boats in Kansas. 27 States require documented boats to
register; 6 are unknown; 12 do not. Missouri and Oklahoma require registration,
Nebraska does not, Colorado is unknown. These vessels are large vessels requiring
a minimum of 5 net tons (approximately 25 feet in length) before they are eligible by
the U.S. Coast Guard to be documented. Once these vessels are placed and moored

on a body of water, they usually stay on the same body of water throughout the
course of the summer.
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Documented vessels moored at sailboat cove-El Dorado reservoir

— *

Sec. 4 K.S.A. 32-1119 — (b) Light requirement and sound.

These amendments mirror the language of the definitions for lights provided by
the Code of Federal Regulations regulating inland waters. These amendments should
simplify the language previously used for the purpose of clarification for the boating
public, courts, and officers defining what types of lights are required. The federal act of
September 24, 1963 for preventing collisions at sea, had been amended in 1972, and the
inland navigation portion was amended in 1980 and became effective on December 24,
1981, thus making the section of the current law under K.S.A. 32-1119 (c) obsolete.

The current law on lighting is confusing and uses minutes on a compass. This law
come from the old maritime law, which most, if not all, states had abandoned years ago,
as many people would not be able to follow the language used trying to decipher how
many points are on a compass. The new language presented uses degrees. It defines the
four lighting variations and then explains what lights an individual would need for their
vessels. STATISTIC: LIGHTING VIOLATIONS: 2003=34, 2004=36, 2005=29

RULE 23 OF 72 COLREGS — INTERNATIONAL AND RED SIDELIGHT 112.5 DEGREES
INLAND LIGHTING RULES FOR POVWVER DRIVEN
VESSELS UNDERWAY

S Tha

MASTHEAD
LIGHT 225
DEGREES

STERNLIGHT
(4135 DEGREES

e

GREEN SIDELIGHT 112.5 DEGREES

(d) The whistle amendment requiring all motorboats to provide an efficient sound
producing device is from the Federal Code requiring all motorized vessels to have an
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efficient sound-producing device while operating on navigable waters and is a safety
issue in case the vessel is in need of assistance, navigating congested area, operating in
foul weather, and entering and leaving port areas. A whistle will carry much further than
avoice. Other states such as Missouri require all motorized vessels to carry a sound
producing device and personal watercraft operators accomplish this by having a whistle
on the vessel or attached to the operators life jacket.

(e) Removes class 2 vessels (26-40 feet) from needing a bell. This change will
require only class 3 vessels to be equipped with a bell. The bell is for large ships in bad
visibility to sound when entering and leaving a harbor. This change was asked for by the
owners of vessels between 26 and 40 feet.

Sec. 5 K.S.A. 32-1125 - (e) “Direct and audible supervision”.

This definition is needed to clarify to the boating public that an adult needs to be
on the same vessel so they can assume control over the vessel if needed.

Sec. 6 K.S.A. 32-1128 (a) — Skiing from sunrise to sunset. Presently the statute
allows skiing up to one hour after sunset and an hour before sunrise. Boats are required
to use lights for navigational purposes after sunset and before sunrise. Personal
watercraft cannot be operated between the hours of sunset to sunrise. Current law
requires boat to display lights for navigational purposes and safety, yet allows them to
tow an object which may not be visible, 75 or more feet from the back of the vessel. It is
very unsafe as the light fades quickly after sunset for the downed skier to be detected by
other passing vessels. STATISTIC: PROHIBITED OPERATIONS VIOLATIONS:
2003=93, 2004=88, 2005=85

Cheney Reservoir — East Boat Ramp — Photos taken to the west during sunset.
October 21, 2004 — Partly Cloudy — %2 moon at sunset located at 11:00 position behind
the photographer.

Boat Ramp was equipped with lighting located approximately 100 feet behind the
photographer, illuminating the boat ramp.

Camera used was Sony Mavica Digital with 2.0 mega pixels — No Flash.

Length of average ski or tow rope is 75 feet.

Sunset was at 6:46 p.m.

Photo taken at 5:50 p.m.from East Boat Ramp — Buoy’s are approximately 200 feet from
photographer.



Photo taken at 6:46 p.m. (official sunset hours) sun is setting on horizon.

Photo taken at 6:58 p.m. approximately 15 minutes after sunset. Residual lighting
illuminates boat going into the marina at approximately 250 feet from photographer.



Photo taken at 7:15 p.m., 30 minutes after sunset. Residual lighting illuminates clouds in
the west, but not enough to recognize any buoy features or structures on the water.

Photo taken at 7:27 p.m. approximately 45 minutes after sunset. Notice the boat lights
heading to the left in this picture. Boat was approximately 150 feet in front of

photographer. White all round light is to the right of photograph. The vessel itself
cannot be detected.

Same vessel as above taken at 7:31 p.m. Vessel is approximately 75 feet from the

photographer. Notice the illumination of the port side light and the all round white light.
At this distance it is not enough to illuminate the vessel.




Photograph of same area at 7:45 p.m., one hour after sunset. Vessel is coming in
approximately 200 feet from the photographer and you can barely make out the starboard
side light, which is green in color located in the middle of the photograph above the
number one. These photos represent the peril of operating a vessel during the night hours
and clearly demonstrate that an individual being towed behind a vessel would have to be
illuminated by a light shining directly on them to be seen by other vessels.
STATISTICS: 30 OF 50 STATES PROHIBIT SKIING FROM SUNSET TO
SUNRISE: COLORADO, MISSOURI, & OKLAHOMA PROHIBIT SKIING
FROM SUNSET TO SUNRISE. NEBRASKA PROHIBITS FROM 2 HOUR
AFTER SUNSET TO %2 HOUR BEFORE SUNRISE.

(e) — Skier down flag.

The flag requirement is a safety issue, which many states have adopted, to alert
other recreational vessels that there is a person in the water near the area of a vessel
displaying the flag. Officer Hesket personally worked an accident where a young female
had her leg nearly severed in two after falling into the water from skiing and being hit by
another boater who did not see her. After undergoing seven major surgeries, she can still
walk but with a limp.

STAT: 13 states require a skier down flag in 2001. Colorado, Nebraska,
Missouri require a skier down flag. Oklahoma did not in 2001.

New Sec. 7. Motorboat muffling requirements.

A muffler requirement had previously existed under K.S.A. 82a-809 in 1982 and
K.S.A. 32-1119, after recodification in 1989, until it was removed from the law in the
mid 90’s. Many complaints come from campers, fishermen, and other boaters from the
overbearing noise that some of these racing designed vessels produce as they traverse our
waters. This request is modeled off of the National Association of Boating Law
Administrators, “Model Act for Motorboat Noise Control” and other states boating law
requirements. STATISTIC: 2001 information shows 39 states require some type of

10

/~(0



muffling law. 31 States have a maximum noise level for motor boats. Missouri,
Oklahoma, Colorado have requirements; Nebraska does not.

......

Several vessels of this type frequently visit Kansas reservoirs and generate the most
complaints for noise.

New Section 8-New section 14

These statutes are proposed to address the increasing occurrences of marine theft
within the state of Kansas. With vessels being produced that rival the cost of any
automobile as well as their mobility, vessels have become an increasing target for
thieves. Insurance companies are paying an alarming rate of claims due to marine theft,
while law enforcement struggles in the detection and apprehension of the criminal
element. There are many flaws with current statutes and regulations which lead to a
weakness in the prosecution of the cases.

STATISTICS: NUMBER OF REPORTED MARINE RELATED THEFTS
FROM KBI RECORDS-2002: 101 VESSELS STOLEN WORTH $245,236; 2003: 70
VESSELS STOLEN WORTH $191,334.

DURING THE YEAR OF 2005 THE KANSAS WILDLIFE & PARKS
RECOVERED OR ASSISTED IN THE RECOVERY OF 14 STOLEN VESSELS
FOR A VALUE OF $91,650 AND HANDLED 36 THEFT INCIDENTS.

THE KDWP ASSIGNS APPROXIMATELY 10 HIN NUMBERS TO
HOMEMADE VESSELS PER YEAR.

KANSAS RANKS IN THE MIDDLE OF ALL STATES WHEN IT COMES
TO MARINE THEFT WITH FLORIDA, TEXAS, N. CAROLINA, AND
CALIFORNIA LEADING IN THE NUMBER OF THEFTS.

New Sec. 8. Hull Identification Number and New Sec 9. Vessel Identification
Number

The Hull Identification Number (HIN) is currently a 12 digit number that a boat
manufacturer assigns to each individual boat that is built. This number is a unique
identifier that recognizes the boat manufacturer, a serial number, and the date the vessel
was manufactured. Its purpose similar to an automobile’s VIN, however they are
different in format and placement requirements. The laws concerning vehicle
identification numbers are very concise and informative for business owners, individuals,
and law enforcement officers to follow in the course of dealing with automotive vehicles
that have had their numbers altered or removed. These two new sections would bring
this same philosophy to vessels.

STATISTIC: 35 OF 50 STATES REQUIRE INSPECTION WHEN
DISCREPANCIES ARE APPARENT IN HIN’S, BILL OF SALE OR TITLE
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INSPECTION. COLORADQO, OKLAHOMA, AND MISSOURI REQUIRE IT.
NEBRASKA DOES NOT.

New Sec. 10. Hull Identification Numbers-Handmade vessels.

This section outlines the requirements in assigning Hull Identification Numbers to
individuals who build homemade vessels. These guidelines track the U.S. Coast Guard
guidelines for states to assign HIN numbers for this particular reason. This section also
gives guidelines for the issuance of a HIN decal and placement of this decal. The U.S.
Coast Guard is working toward mandating this in the future.

New Sec. 11 and New Sec. 12. Abandonment of Vessels.

Current statutory authority provides for dealing with the abandonment of
automobiles on public highways, the towing of such vehicles and how to dispose of them.
This same concept should be applied to abandoned vessels.

New Sec 13. formulates the guidelines for the Department’s boating registration
system. The section outlines the course of action for the registered owner of a boat to
take when the boat 1s abandoned or salvaged and what the boater registration system is
required to complete if an abandoned vessel is ever to be registered after it has been
abandoned.

Sections 11-13 shall also provide guidance to a person who claims salvage to a
vessel and to the department on handling the registration of such a vessel.

New Sec. 14. Vessel seizure.

This new section provides for seizure and holding a vessel for criminal
investigative purposes when there is reason to believe a criminal act may have taken
place involving such vessel. It also provides guidance as to responsibility for storage fees
when a vessel has been impounded.

Hull Identification Number removed from Personal Watercraft durin tﬂo essel.
Vessel taken from storage facility in Wichita.

12
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Same vessel. Vessel was recovered at ‘Cheney Reservoir while in opéfatioh. The owner
pictured here was delighted to get his $13,000 investment back.
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Hull Identification Number on a plate screwed to the hull of the vessel.

Same plate removed reveals the location of the original hull identification number before
it was chiseled away.
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placed Hull I(lgntiction Plate riveted to the vessel.

Same plate removed reveals original HIN stamped into the hull of the vessel.
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Vessels such as this burned vessel, which may only be identified by the HIN that
remained on thak of the vessel. Heat from the fire melted the registration numbers.

.' -

Personal Watercraft left abandoned on rental property grounﬁs. Property owner called to
determine what to do with it. Vessel was found to be stolen from dealership in Eldorado.

<

Vessel found abandoned on lor ie ra. ldentiﬁers of the vessel were

removed. After two year investigation, subject was arrested, charged and convicted of
insurance fraud.
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Stolen watercraft sitting under carport and chained to supports of private residence in
Wichita Ks. Watercraft were seized during an investigation which led to their recovery.
Estimated value at $21,000.

Sec. 17. This amendment cleans up the preceding requirement in sections 15 and 16 that
fines from boating violations be credited to the boating fee fund. As there is no way to
track the individual fine money from violations through the clerk of the district courts
when it is deposited with state treasurer, an estimate was made of the annual penalties
assessed and a percentage assigned to that estimate.

16
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U.S. Department of Commander, Eighth Coast Guard 500 Poydras Straal
Homeland Security District New Orleans LA 70130
Hzle Boggs Federal Bullding Staff Symbol: dpl-2

Phone; (504) 589-B770

United States
FAX: (504) 5854999

Coast Guard

16753
January 31, 2006

Department of Wildlife and Parks
Attn: Dan Hesket

Law Enforcement Division

512 SE 25" Street

Pratt, KS 67124

Dear Mr. Hesket,

Having reviewed Kansas State Senate Bill #4417 | have found the language pertaining to
navigation lights in Section 4 parts (b)(1)(A) through (e) mirror the federal regulations as found
in the International and Inland Navigation Rules.

The Coast Guard and every state have been partners in the stewardship of recreational boating
safety for over forty years, Through our close working relationship we have ensured that the
intent of all state Legislature’s is to promote uniformity and reciprocity of boating laws among
the states. This function is menitored closely to ensure it is given priority and that collectively
safety and the protection of lives continues to be our primary goals.

The Coast Guard is proud of its recreational boating safety partnership with the State of Kansas
and, in particular, the Department of Wildlife and Parks, as well as state and local law
enforcement and marine safety organizations throughout Kansas. Please continue to work to
ensure safe and enjoyable boating for all of Kansas.

Sincerely,

Iiavm . Kelly

Recreational Boating Safety Specialist
By direction

onae. Matirel [Rseries
- .—l‘-/@ e 6;
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Greetings, Honorable Senators

My name is Travis Whitt, and I am recovering from surgery and will make this brief. I
want to show my support of this Bill. [ have 4 boats registered here in the State of
Kansas. I am a member of the United States Coast Guard Auxiliary and a boating
instructor and area coordinator for the Kansas Boater Education thru the Kansas
Department of Wildlife and Parks. I am not here to represent them or speak for them. I
am here as a citizen of Kansas. [ want my boating knowledge to be known and as to why
I feel this needs to be done.

My reasons of why I agree with these necessary changes to Senate Bill 417 are as
follows:

1. These changes make the law easier to understand so there is no confusion to the
boating public as to what is right and what is wrong. I am sure that many of the new
boaters cannot give you the points of the compass which is in the law as it is being
stricken out of this bill. [ wholeheartedly support the definitions to be added in direct and
audible supervision on page 11. line 3 thru 6.

2. The flag rule for a person in the water has been adopted in our surrounding states and
it works. The orange flag makes people aware of their surrounds when the flag is
displayed. I have witnessed this at Lake Perry over the past 3 summers and have seen it
used and the way boaters react when it has been used.

This bill makes sense and I hope that this will pass favorable to benefit the Kansas
boating public.

Thank you for your time.

Travis Whitt

410 NW 35™
Topeka, KS 66617
(785) 221-7388

Registered voter since 1987.

Sena Yo Aatural ResoarceS
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RODERICK L. BREMBY, SECRETARY KATHLEEN SEBELIUS, GOVERNOR
DEPARTMENT OF HEALTH AND ENVIRONMENT

Testimony before
Senate Natural Resources Committee

Kansas Environmental Audit Privilege and Immunity Law

Presented by
John W. Mitchell
Director, Bureau of Environmental Field Services
Kansas Department of Health and Environment

February 10, 2606

Good morning Chairperson McGinn and members of the Senate Natural Resources Commitiee.
I am pleased to be here this moming to provide background and testimony on proposed changes
to the existing Kansas environmental audit privilege and immunity law.

Audit privilege laws have been used by many states to provide immunity from prosecution or
penalty mitigation for voluntarily disclosed environmental violations that were discovered either
as a result of conducting an environmental audit or as part of an environmental management
system. The spirit of such laws, both nationally and in Kansas, is to benefit environmental
protection efforts by encouraging business and industry to take self-initiated actions to assess or
audit their compliance with environmental laws and correct any violations found. Such laws
should be attractive to businesses and industry regardless of size, but especially to small
businesses who have never applied for or obtained necessary environmental permits, fearing the
disclosure of information to state agencies would lead to enforcement and penalties.

The Kansas audit privilege law, K.S.A. 60-3332, et seq., was enacted in 1995. KDHE
implemented a policy on environmental audits in 1997. Beginning in 2000, KDHE has
maintained a log of audit submittals received. A review of that log reveals that very small
numbers of Kansas businesses have taken advantage of the audit provision in the past six years
(3 1n 2000, 8 in 2001, 6 in 2002, 5 in 2003, 3 in 2004, and 8 in 2005) with the majority of the
submittals coming from large corporations.

DIVISION OF ENVIRONMENT
Bureau of Environmental Field Services
CURTIS STATE OFFICE BUILDING, 1000 SW JACKSON ST., STE.430, TOPEKA, KS 66612-1376

Voice 785-296-5572 Fax 785-291-3266 http:llwww.kdhe.state.ks.%g_e//tr)&fi% P v/ Re SowreeS
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Since 1993, a total of 27 states have enacted audit privilege laws. Concerns that the initial laws
were too permissive and allowed businesses guilty of even criminal violations to escape
accountability have been raised on nearly all of those by the U.S. Environmental Protection
Agency. All states, with the exception of Illinois and Kansas had addressed EPA’s concerns
prior to 2005. Illinois repealed its law in August 2005 and Kansas is attempting to make changes
acceptable to EPA through this proposed legislation. While KDHE is not aware of Kansas
businesses that have escaped criminal prosecution for environmental violations we are concerned
that in some cases Kansas businesses have adopted the practice of making annual audit privilege
claims rather than seeking to implement effective environmental management systems.

In order to encourage Kansas to make changes in the existing audit law EPA has blocked federal
authorization for newer state regulatory provisions. This in turn has resulted in Kansas
businesses being subject to inspection and possible enforcement action for regulatory violations
by both the state and federal governments. The proposed statutory changes would bring the
Kansas law into line with other states and KDHE believes, the changes would be acceptable to
EPA.

SB 453, as proposed, would modify the existing law to:
e update definitions
e ecliminate the privilege for criminal violations
e clarify that the party asserting the privilege has the burden of establishing the
applicability of the privilege
e include additional reasons where a court or hearing officer shall require disclosure
of the report. Such reasons would include instances where:

1. the report was prepared to avoid disclosure of information in an
investigative, administrative, criminal or civil proceeding that was
underway or imminent or for which the owner of the facility had been
provided written notification that an investigation into specific violations
had been initiated;

2. the audit report shows evidence of substantial actual personal injury;

3. the report shows an imminent and substantial endangerment to the public

health or the environment

clarify that the privilege shall not extend to:

1. information that existed before the initiation and independent of the audit;

2. information prepared after the completion and independent of the
environmental audit; and

3. information, not otherwise privileged, that is developed or maintained in
the course of regularly conducted business activity or regular practice

clarify that immunity provided from administrative or civil penalties does not
apply in cases:

1. of continuous or repeated violations of environmental law;

2. where violation results in a substantial economic benefit to the violator

3. where conditions of a voluntary disclosure are not met but a good faith
effort was made to voluntarily disclose and resolve a violation. In such
cases regulatory authorities may consider the nature and extent of the
effort made in deciding the appropriate enforcement response and may

s



consider reduction of penalties
e clarify that immunity does not abrogate responsibility of a person to report or
correct violations, conduct remediation, or respond to third-party actions.

Passage of SB 453 as proposed will remove the barriers to which EPA objects while continuing
the Kansas audit privilege program.

Thank you for your time and attention and I would be happy to respond to any questions.

(%]
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REGION VI
901 NORTH 5TH STREET
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OFFICE OF

REGIONAL ADMINISTRATOR

February 10, 2006

Testimony before
Kansas State Senate Natural Resources Committee

SB 453: Amendments to Environmental Audit Privilege/Immunity Statute

Presented by William W. Rice
Deputy Regional Administrator, Region VII
United States Environmental Protection Agency

Good morning, Chairperson McGinn and Members of the Senate Natural Resources
Committee. T am pleased to be here this morning on behalf the United States Environmental
Protection Agency to offer EPA’s views as to Senate Bill 453, which would amend Kansas’
existing environmental audit privilege/immunity law.

Kansas® existing statute, enacted in 1995, creates a statutory privilege for environmental
audit reports and information and provides broad immunity from enforcement for environmental
violations. Kansas was one of a number of states across the country to enact such a statute.

EPA believes that audit privilege/immunity statutes run counter to our mutual interests in
encouraging the kind of openness that builds trust among the regulators, the regulated
community and the public we both serve.

The current Kansas law:

- allows a violator to invoke privilege even in instances of criminal
misconduct, seriously hampering State’s/EPA’s ability to investigate
criminal wrongdoing;

- gives a violator immunity from penalties for criminal negligence;

- gives a violator immunity from penalties even when the violator has
gained a significant economic benefit as a result of not complying with the
law, which also may have given the violator an advantage over its

competitors; and
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- gives a violator immunity from penalties even when the violation has
created an imminent and substantial endangerment to human health or the
environment.

Federal environmental statutes establish minimum standards that states must meet for
delegation of federal programs to the state and for federal approval of state environmental
programs. These include standards for adequate enforcement, public participation and access to
information. These requirements reflect the high value federal laws place on public openness in
the administration and enforcement of environmental requirements.

With the existing Kansas audit law, the State of Kansas does not meet the minimum
requirements necessary for EPA delegation of federal programs to the state or for EPA to
approve state environmental programs. SB 453 remedies this problem.

With the existing Kansas audit law, EPA is unable to delegate or approve new
environmental programs in the State of Kansas. For example, EPA has been unable to approve a
series of applications submitted by KDHE in 2004 seeking State primacy for implementation of
nine rules under the Safe Drinking Water Act. The applications submitted by KDHE have been
reviewed by EPA and the only impediment to approving state primacy of these rules is the
existing state audit law.

In addition to impeding EPA’s ability to delegate or approve state programs, the
existence of the current audit law in Kansas exposes the State to citizens’ suits.

Since 1993, twenty six states across the country, in addition to Kansas, have enacted
some type of audit legislation. All 26 of those states have addressed any issues EPA had with
their state statutes, so that the existence of a state audit law does not present an impediment to
the delegation or approval of environmental programs in those states. Kansas is now the only
state in the country in which the specific provisions of its state audit law fail to meet the
minimum requirements necessary for EPA delegation and approval of environmental programs.

The revisions proposed in SB 453, as drafted, would resolve the issues that EPA has
identified with the existing state law. With the passage of SB 453, the Kansas audit statute
would no longer be an impediment for the continued implementation by Kansas of federal
environmental programs in the State or for the delegation or approval of new environmental
programs in Kansas.

Again, T appreciate the opportunity to testify here today. Thank you for your time and
attention. If you have any questions, I would be glad to try to address them.

Att.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

- REGION Vi
901 NORTH 5TH STREET

KANSAS CITY, KANSAS 66101 ———

REGIONAL ADMINISTRATOR

February 10, 2006

SB 453: Amendments to Environmental Audit Privilege/Immunity Statute

Current statute:

e Enacted in 1995 — part of a national model legislation initiative

* Statute has several provisions which create a significant impediment to the
State’s ability to ensure compliance with environmental laws and regulations

e Examples of issues with existing law:

- statute allows privilege to be invoked even in instances of criminal
misconduct, seriously hampering State’s/EPA’s ability to investigate
criminal wrongdoing

- statute gives immunity from penalties for criminal negligence

- statute gives immunity from penalties even when the violator has
gained a significant economic benefit as a result of not complying with
the law

- statute gives immunity from penalties even when the violator has

created an imminent and substantial endangerment to human health
or the environment

Effect of current Kansas statute:

o All states must meet minimum standards when assuming responsibility for
implementing federal environmental programs, including standards for
adequate enforcement, public participation and access to information

e These requirements reflect the high value federal laws place on public
openness in the implementation and enforcement of environmental
regulations

RECYCLES
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e State of Kansas does not meet the minimum requirements needed for EPA
approval of State programs

e As aresult, EPA can no longer authorize Kansas to implement new
environmental laws in the State

e Specifically, EPA has been unable to approve a series of primacy applications
under the SDWA submitted by Kansas in 2004 because of the existing state
audit law; if KDHE were to request authority to implement the RCRA
corrective action regulations in Kansas or seek new authority for other
programs, EPA would be unable to approve such requests with the with the
existing state audit law

e In addition, the State is vulnerable to citizen suits seeking the withdrawal of

existing authorized state programs and seeking that these programs be
implemented by EPA in the State of Kansas

National picture:

e 27 states have enacted some type of environmental audit privilege and/or
immunity law since 1993

o Kansas is the only state in the country in which the specific provisions of the
state law fail to meet the minimum requirements necessary for EPA approval
of state programs; in the other 26 states, the issues have been resolved
through statutory amendments, AG’s opinions, MOUs with the state, or
sunset of the law

o At federal level, EPA has a published Agency policy, last amended in 2000,
which allows for penalty mitigation for environmental violations voluntarily
and promptly disclosed and expeditiously remedied (separate policy for small
business, with 100 or fewer employees, giving essentially the same relief)

e Last year alone (FY2005), EPA received over 600 self-disclosures from

companies disclosing potential violations at nearly 1500 facilities across the
country
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e Region 7 resolved voluntary disclosures with 23 different companies last
year, addressing violations at 54 facilities across the Region and mitigating
penalties of more than $2.4 million (§2,442,000)

e Over the last 5 years, 22 companies have self-disclosed violations at 26
Kansas facilities to Region 7 using the EPA audit policy

Effect of revisions:

e With the revisions as proposed in SB 453, the impediments to implementing
federal environmental programs in the state would be resolved

o In that event, the Kansas environmental audit statute would no longer be an
impediment to the state for meeting minimum federal
authorization/delegation requirements, such as currently exists with the
pending SDWA primacy applications

Conclusion:

e SB 453, as drafted, resolves the concerns that EPA has with current Kansas
law

G
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LEGISLATURE OF KANSAS

Lecistative Division or Post Aupit

SO0 SOUTHWEST JACKSON STREET, SUITE 1200
TOrERA, Kansas 66612-2212

TELEPHONE (TS5) 296-3792

FAX(7T55) 296-4452

E-MAIL: Ipa@lpa.state ks.us

www.kslegislature. org/postandit

Testimony for the Senate Natural Resources Committee
on SB 453
Barb Hinton, Legislative Post Auditor
February 10, 2006

Madame Chairman and members of the Committee, thank you for allowing me to appear
before you regarding SB 453. As written, we think this bill could be interpreted to
preclude our access to confidential records in the possession of a governmental agency as
part of an audit authorized by the Legislative Post Audit Committee.

Section 4(c)(2) on page 6 specifies that an environmental audit report remains privileged
if it is "disclosed under the terms of a confidentiality agreement between governmental
officials and the owner or operator of the facility...which expressly provides that the
information provided be kept confidential."

Under the Legislative Post Audit Act (46-1 106(g)), we have access to all records—
confidential or otherwise—in the custody of any person or state agency subject to the Post
Audit Act when we are conducting an audit approved by the Committee. So we would
have access (o an environmental audit report that was in the custody of KDHE or another
government agency, regardless of any confidentiality agreement between the agency or
the facility / operator. But agency officials could interpret the language in SB 453 to
mean we don’t have access and deny our request. When that happens, we ask for an
Attorney General Opinion to confirm our legal access to confidential records. Our access
has always been upheld, but the process is very time-consuming and can delay our
audits—sometimes by weeks or even months.

A similar situation arose last year when the Legislature considered HB 2357, which
addressed self audits conducted by insurance companies. Under Section 1(d) of that bill,
industry officials and members of the Senate Financial Institutions and Insurance
Committee agreed to add the following language: "Nothing in this act shall prohibit the
division of post audit from having access to all insurance compliance self-evaluative audit
documents in the custody of the commissioner."

To avoid any potential misunderstanding regarding our access to confidential records, |
would respectfully ask the Committee to consider adding similar language to SB 453.
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AN ACT conceming environmental laws: relating to rmnplmnve andit
privilege: immunity; lesser penalties for violations; amending K.S.A.
60-3332. 60-3333, 60-3334, 60-3336, 60-3335 and 60-3339 d!l{.I KSA
2005 Supp. 45-228 and repealing the existing sections: also repealing
K.S5.A. 60-3335.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2005 Supp. 45-229 is hereby amended to read us
follows: 45-229. (a) It is the intent of the le glsi‘ature that exceptions to
disclosure under the open records act shall be created or maintained only
if:

i1} The Puiafiu record is of a sensitive or persmmi nuture conceming
individuals:

i2)  the public record is necessary for the effective and efficient ad-
ministration of a govermmental program; or

{3) the public record affects confidential information The mainte-
nance or creation of an exception to disclosure must be compelled as
measured by these criteria. Further, the legislature finds that the puhhc
has a right to have access to public retorls uriless tie criteria in this
section for restricting such access to a public record are met and the
criteria are considered during legislative review in connection with the
particular exception to disclosure to be significant enough to override the
strong public policy of open government. To strengthen the policy of open
government, the legislature shall consider the criteria in this section be-
tore enacting an eu_eptum to disclosure.

{b)  Subiject to the provisions of subsection (h}, all exceptions to dis-
closure in existence on July 1. 2000, shall expire on July 1, 2005, and any
new exception to disclosure or substantial amendment of an existing ex-
ception shall expire on July 1 of the fifth year after enactiment of tho new
exception or substantial amendment. unless the le gislature acts to con-
tinue the exception. A law that enacts a new exception or substantially
amends an existing exception shall state that the exception expires at the
end of five years and that the exception shall be reviewed by the legis-
lature hefore the scheduled date.

{c)  For purposes of this section. an exception is substantially amended
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if the amendment expands the scope of the exception to include more
records or information. An exception is not substantially amendled if the
amendment narrows the scope of the exception.

(d) This section is not intended to repeal an exception that has been
amended following legislative review before the scheduled repeal of the
exception it the exception is not substantially amended as a result of the
review,

(e} In the year before the expiration of an exception, the revisor of
statutes shall (ertif'\ to the president of the senate and the speaker of the
house of re prvwntaliw S, !w juh 15, the I.an;:;uace ane statutory citation
of each exception which will expire in the following year which meets the
criteria of an exception as defined in this section. Am exception that is
not identified and certified to the president of the senate and the speaker
of the house of representatives is not subject to legislative review and
shall not expire. If the revisor of statutes fails to certify an exception that
the revisor subsequently determines should have heen cer tified, the re-
visor shall include the exception in the following vear's certification after

that determination.

if)  “Exception” means any provision of law which creates an excep-
tion to disclosure or Himnits disclosure under the open records act pursuznt
to K.S.A. 45-221, and amendinents thereto, or pursuant to any other
provision of law.

(gl A provision of law which creates or amends an exception to dis-
closure under the open records law shall not be subject to review und
expiration under this act if such provision:

(1) Is required by federal law:

{2} applies sole Iy to the legislature or to the state court system.

th) (1) The iecrl:.latum shall review the exception before its scheduled
expiration and consider as part of the review process the following:

(A1 What specific records are affected by the exception:

(B} whom does the exception uniquely affect. as opposed to the gen-
eral public;

{1 what is the identifiable public purpose or goal of the exception:

(DI whether the information contained in the records may be ob-
tained readily by alternative means and how it may he obtained:

2] An exception may be created or nnmhuned onh if it serves an
identifiable public purpese and may be no broader than is nec essary to
meet the public purpose it serves, An identifiable public purpose is served
if the legislature finds that the puipose is sufficiently compelling to over-
ride the strong public policy of open government and cannot be acconi-
plished \utlmut the exception and if the exception:

(A) Allows the effective and efficient administration of a govern-
mental program. which administration would be signifit‘antl_‘; imipaire
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without the exception:

iB) protects information of a sensitive perscma] nature concening,
indivichuals, the release of which information would be defmnatory to such
individuals or cause unwarranted damage to the good name or reputdtlon
of such individuals or would jeopardize the salety of such individuals.
Only information that would identify the individuals may he excepted
under this paragraph; or

(C) protects information of a confidential nature concerning entities,
including, but not limited to, a formula. pattern. deviee, combination of
devices, or compilation of information which is used to protect or further
a business advantage over those who do not kuow or use it, the disclosure
of which information would injure the affected entity in the mar ketplace.

(31 Records made before the date of the expiration of an exception
shall be subject to disclosure as otherwise provided by law. In deciding
whether the records shall be made public, the k-igtsl.;ture shall (cmsmlel
whether the damage or loss to persons or entities umqnel\ affected by
the exception of the type specified in paragraph (21(B) or (2)(C) of this
subsection (h} would occur if the records were made public.

{i} Exceptions contained in the following statutes as certified by the
revisor of statutes to the president of the senate aud the speaker of the
house of representatives pursuant to subsection (e} of this section on June
1, 2004, are hereby continued in existence until July 1, 2010, at which
time such exceptions shall expire: 1-401, 2-1202. 5-512, 9-1137, 9-1712,
9-2217, 10-630, 11-306, 12-189, 12-1.108, 12-1694. 12-1695. 12-2819_ 12-
4516, 16-T15, 16a-2-304, 17-1312e, 17-2227, 17-5832. 17-7503. 17-7505,
17-7511, 17-7514, 17-76,139, 19-4321, 21-2511, 22-3711, 22-4707. 22-
4908, 22a-243, 22a-244 23-605, 23-9.312, 254161, 25-4165. 31-405. 34-
251, 38-1508. 35-1520, 358-1565, 35-1609, 35-1610, 38-1618, 358-1664, 39-
T09h, 39-T19%, 39-934, 39-1434, 39-1704, 40-222 40-2.156. 40-2¢20,
40-2¢21, 40-2420, 40-2d21, 40409, 40-956. 40-1128. 40-2507. £0-3012,
40-3304, 40-3305, 40-3403b, 40-3421, $0-3613. $0-3805, 40-4205, 44-
510§, 44-550b, $4-504, 44635, 44-714, 44-817_ 44- 1005, 44- 1019, 45-221,
46-256. 46-259, 46-2201, 47-539, 47-844. 47-849. 47-1709. 45-1614, 49-
406, 49-427, 55-1.102. 56-1a6086, 56-1a607, 56a-1201. 56a-1202_58-4114,
39-2135, 59-2802. 59-2979, 59-29h7Y, 60-3333, £8-3335- 60-3336, 65-
102k, 65-118. 65-119. 65-1531 65-170g. 653-177, 65-1,106, 65-1,113, 65-
1,116, 65-1,157a, 65-1.163, 65-1.163, 65-1.165, 63-1.169. 63-1,171. 65-
1,172, 65-436. 65-445, 65-507, 65-525, 65-531. 65-637. 65-1135. 65-14A7,
63-1627, 653-1531, 65-2422d. 65-2439, 65-2836, 65-2539a. £5-2594a. 65-
3015, B5-3447, 65-34 108, 65-34,126, 654019, 65-4608, 55-4922, 65-
4525, 65-3602, 65-3603, 65-6002, 65-6003, 63-6004, 63-6010, 65-67a05,
63-6503. 65-6504, 66-101c, 66-117, 66-151. 66-1,190, 66-1.203, 66-1220a.
66-2010, 72-996, T2-4311, 72-4452, T2-5214, 72-33.106, 72-5427, 72-
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8903, 73-1228, 74-2424, 74-2433f, T4-4905. 744909, 74-50.131. T4-5515,
74-T308. T4-7338, 74-T405a, T4-5104. T4-8307, 74-8705, 7T4-S504. 74-
9805, 75-104. 75-T12, 75-Th15, 75-1267, 75-2943, 75-4332. 75-4362. 75-
5133, 75-5266, 75-5665, T5-5666, 75-7310. 76-355. T6-359, TH-493, 76-
12b11. 76-3305. 79-1119, 79-1437f 79-15,115, 79-3234, 79-3395,
T9-3420, T9-3499, 79-34,113, 79-3614, 79-3657. 79-4301 and 79-53206.

Sec. 2. KS.A. 60-3332 is hereby amended to read as follows: 60-
3332. As used in K.S.A. 60-3332 through 60-3339:

{a)  “Encironmental audit” means a vofuntm'y. internal :1ssessule=nt
evaluation or reviews L i

facility or operation. af an uchm!q at a faafrty or upfmtmn or uf an

encironmental management system at a facility or operation when the

facility, operation or activity is n"gufuh?d brjr state or federal environmental

laws that is performed by the owner or operator, the owner’s or operator’s
employees, or a cluah{led auditor sndHnitated retained by the owner or

operator f)t = ri'w Ltu[lt\ aor npcrrmon for the e‘cpmcs and ﬂpeclﬁc purpmc
of .

zdc’nnfjma historical or current noncom-
p?mmv with mmumnwnte.] ldv.s discovering encironmental contamina-
tion or hazards, remedying noncompliance or improcing compliance with
envirommnental laws or improving an environmental management system.
Once initiated. an audit shall be completed within a reasonable period of
time not to exceed siv months, unless an extension is approved by the
agency that regulates the facility or operation. Nothing in this section
shall be constnwd to authorize umnterrupted or continuous auditing.

(b) “Encironmental audit report” means a set of documents. each
labeled “Audit Report: Privileged Document” amebprepared that is gen-
erated and developed for the primary purpose and in the course ufm as
a result of an environmental andit that is conducted in good faith. An
encironmental audit report may inchide the following supporting infor-
mation, if collected or de \vloped for the primary purpose and in the
course of an audit: Field notes and records of observations. samples. an-
alytical results. exhibits, findings. opinions, suggestions. recommenda-
tions. conclusions, drafts, memoranda, implementation plans, interviews,
carrespendence . drawings. photographs. computer-generated or electron-
ically recorded information. maps. charts, graphs and surveys, An enti-
ronmental audit report, when completed, may frave—thres include any of
the following components:

(1) An audlt report prepared by the auditor, which may include the
scope of the encironmental audit. the information gained in the enciron-
mental audit. conclusions and recommendations, tngmher with exhibits
and appendices;

(2)  memoranda and documents analyzing all or part of the andit re-
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port and discussing potential implementation issues;

{3} an implementation plan that addresses correcting past noncom-
pliance, improving current compliance or an environmental management
system, and preventing future noncompliance; and

{4} per iodic upcfm‘es ducumenfm g progress in a)mph"tmw the m]ph’
mentation plan.

fe) “Facility” means all contiguous land, structures and other appur-
tenances and improvements on the land.

il "Qualified anditor” means a person or organization with ednca-
tion, training and experience in preparing environmental studies and
assessments, ¢

{e) “Environmental law” means any reffmmmvnt contained in state
environmental statutes and in rules and regulations promulgated under
such statutes, or in any orders, permits, approvals. licenses or closure
plans issued or made under these provisions,

ift "Owneror aperator” means anilf person whe possesses an interest
in orwho ts in control of the daily operation of a facility and who caused
the encironmental audit to be undertaken.

(g} “Person” means any individual, association, partnership. joint
venture. company, fr'rm corporation, institution, ;_{m‘('r‘nmé’mr‘.'! subdivi-
ston, state or federal department or ageney or other legal entity.

Sec. 3. kS..’L 60—33»'33 is hewh\ muended to i‘f:‘dd as follm\s. B0-

setionirany-civib-esminat Material that is induded in an encironmental
audit report generated during an encironmental audit conducted after
July 1. 1995, is prtrrfc,gezf and confidential and is not discoverable or
admissible as evidence in ang civil or administrative proceeding. except
as specitically provided by this act. Failure to label cach document within
the encironmental audit r.f’;mrr as a pricileged document does not consti-
tute a waiver of the encironmental audit privilege or create a presumption
that the privilege does not apply,.

ib)  If an encironmental audit report, or any part thereof, is mhiect
to the privilege recoguized in this section. neither any person who con-
ducted the audit nor anvone to whom the audit results are disclosed.
unless such disclosure constitutes a waiver of the privilege under K.S.A.
60-3334, can be compelled to testify regarding any matter which was the
subject of the audit and which is addressed in a privileged part of the
audit Teport.

el A person who conducts or participates in the preparation Uf an
environmental audit report and who has obserced physical events of an
environmental violation nry h‘st:fg about those events but shall not be
compe?lc.’d ter tmtgf‘ gorm ‘oduce documents related to the preparation qf
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or any privileged part of an envirenmental audit or any component listed
in subsection (b} of K.S.A. 60-3332, and amendments thereto.

{d) An employee of a regulatory agency or other governmental emn-
ployuc shall not request, review or atherwise use an encironmental audit
report during an agency inspection of a vegulated facility or operation or
acticity at a regulated facility or operation.

{e} A party asserting the privilege under this section has the burden
nfts(abhshmc the applrc‘alnhtq of !]w privilege. If there is evidence of
noncompliance with encironmental laws, such parrz] must proce that ap-
propriate eﬁm!s to achiere ¢ nmpfrmu e were initiated pmmp!fy tpon dis-
covery and pursued with reasonable diligence.

Sec. 4. K.S.A. 60-3334 is hereby amended to read as follows: 60-
33, (a) The privilege recoized in K.S.A. 60-3333. and amendments
thercto, does not apply to the extent that the privilege is expressly waived
in writing by the person who owns or operates the facility at which the
entironmental audit was conducted and who prepared or caused to be
pleptued the envirenmental andit Teport.

ib!  The environmental andit report and information generated by the
andit may be disclosed to any person emploved by the owner or operator
of the andited facility, anv legal representative of the owner or operator
ar any mdepemlont umtmatm retained b\ the owner or operator to ad-
dress an issue or issues raised by the audit, without waiving the privilege

recognized in K.8.A. 60-3333, and amendments thereto.

(¢} Disclosure of the environmental audit report or any information
generated by the audit under the following circumstances shall not waive
the priv 1iege~ recognized in K.S.A. 60-3333. and amendments thereto:

i1} Diselosure under the terms of an agreement which expressly pro-
vides that the information provided be kept confidential between the
owner or operator of the facility andited and a potential purchaser of the
operation or facility: or

(2) disclosure under the terms of a confidentiulity agreement be-
tween governmental officials and the owner or operator of the facility
audited, which expressly provides that the information provided be ke»pt

confidential. |

(d) In a civik-esminal or administrative proceeding, a court or ad-
ministrative tribunal of record shall require disclosure of material for
which the privilege recognized in KS.A. 60-3333. and amendments
thereto, is asserted. after in camera review consistent with the code of
civil procedure, if such court or administrative tribunal determines that:

i1} The privilege is asserted for a fraudulent purpose;

(2} the party asserting the privilege has not implemented a manage-
ment system to assure compliance with environmental laws. Depending
on the nature of the ewtite facility including its size. its financial resources

Nothing in this act shall prohibit the division of post audit from
having access during an audit approved by the legislative post
audit committee to all environmental audit report documents in
the custody of a governmental agency.
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and assets and the environmental risks posed by its operations, and based
O a qmtht.m\c assessment of the totuim of circumstanc 'es, amanagement
system shall be deemed to satisfy the requirements of this actif it contains
the following primary characte ristics:

(A} A system that covers all parts of the entitys facility’s operations
regulated under one or more environimental laws;

(B) a systein that regularly takes steps to prevent and remedy
noncompliance:

i€} a system that has the support of senior management:

(D) the entiy fm Jl!q owner or operator unph-nwnts a systemn that
has policies, entity standards and procedures that highlight the impor-
tance of assuring Lompll.mc-e with all environmental laws:

(Bl the ensies facility owner or operator’s policies, standards and
procedures are communicated eff lectively to all in the entis fucility whose
activities could affect comphanep aohle\ement

ik} specilic individuals within both high-level and plant- or operation-
level management are assigned rr_)spunmbﬂltv to oversee compliance with
such standards and procedures;

(G} the emtier facility owner or operator undertakes regular review
of the status of r;nmp]lanw including routine evaluation and periodic
auditing of day-to-day monitoring r offorts, to evaluate, detect. prevent and
remedv l'l()l'](.‘()l‘]lphﬂﬂ(&

(H)  the entity facility owner or operator has a reporting system which
employees can use to report unlawful conduct within the organization
without fear of retribution; and

(I} the entity’s facility’s standards and procedures to ensure compli-
ance are enforced through appropriate employee performance. evaluation
and disciplinary mechanisms:

i3} the material is not subject to the privilege as provided in K.S A,
60-3336, and amendments thereto. e

(4] even if subject to the privilege, the material shows evidence of
noncompliance with the environmental Lws, and appropriate efforts to
achieve compliance with such laws were not promptly initiated and pur-
sued with reasonable diligence upon discovery of noncompliance;

{5) the environmental audit report was prepared to avoid disclosure
uf mﬁ:mmtmn in an incestigative, administrative. criminal or civil pro-
ceeding that was wnderway or imminent or for which the facility owner
or ape rator had been provided written notification that an investigation
into a specific violation had been initiated;

(61 all or part of the environmental audit report shows cvidence of

substantial actual personal injury. which information is not otherwise
acailable; or
{7} all or part of the encironmental audit roport shows an imminent

77
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and subsi‘an{m[ f:udrmoa rhent fu the pub!u he ama or tfw cnummucnt

(2] A passy person qeelanq (hsclosure tr&e‘b%ﬁﬁbﬁ@eﬁﬁiﬁ-d—“—b—i af an

ene mmm(’nm.’ audit report lms the burden of pm\mg that tlw privilege

exist under this section.

(fl A person secking disclosure of an encironmental audit report may
review the report, but such review does not waive or make the adminis-
trative or civil evidentiary pnulwfe inapplicable to the report.

Sec. 5. K.S.A 60-3336 is hewb\ amended to read as follows: &4-
3336. (e} The privilege recognized in K.S.A. 60-3333 shall not extend to:

L3711 Documents. communications, data, reports or other informa-
tion required to be collected, developed. maintained or reported to a
regulatory ageney pursuant to federal. state or local statute. ordinance,

es‘oiutlon rule and regulation. permit, approval or order:

e (21 information obtained hv (Ji)%onfltmn aamplmg, or mmumnug
by any regulatory agency or its authorized designee:; op
—4ei3)  information obtained from a source independent not involved
in the prupam!ion of the encironmental audit repart:

(41 information that existed before the initiation and independent of
the environmental andit:

(5] information prepared after the completion and independent of the
entirommnental audit; or

(6) any information, not otherwise privileged. that is deceloped or
maintained in the course of regularly wm?ur"fm' business activity or reg-
ular practice.

ib)  This section does not limit the right of a person to agree to conduct
an environmental audit and disclose an encironmental mldn‘ report.

Sec. 6. K.S.A. 60-333S is hereby amended to read as follows: 60-
3338. {;1) I any perssrrorentity facility owner or operator makes a vol-
untaryv disclosure of a violation of environmental laws. there shall be a
rebuttable presumption that the perser-arentits focility owner or oper-
ator is immune from any administratives or civil ererminal po:mltleq tor
the violation disclosed if the disclosure is one

(1) Made promptly after knowledge of the information disclosed is

obtained by the perser-erentity facility owner or operator;
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(2} made to an agency having regulatory authority with regard to the
violation disclosed hefore there is notice of a citizen suit or a legal com-
pfmnt bq a third pmtr;

(3)  arising out of an environmental audit and is related to pricileged
information as provided in K§.A. 60-3334. and amendments thereto;

i4)  for which the yﬂmmfm ility owner or operator making,
the disclosure initiates action in a reasonable and diligent manuer to re-
solve the violations identified in the disclosure; and

(3] in which the p@rseﬂ-e-r—@ﬁti-tffﬂt‘ilitg aeRer or operator making
the disclosure cooperates with the appr :priatv agency in connection with
investigation of the issues identified in the disclosure.

{b) A disclosure is not voluntary for purposes of this section if it is
required by state encironmental kv to be reported to a regulatory
authority.

(¢} The presumption recognized in subsection (a} may be rebutted
and penalties may be imposed under state law if it is established that:

(1) The disclosure was not voluntary within the meaning of this
section: )

(21 the violation was committed intentionally and willfully by the pes-
serorentity fucility owner or operator makm[—: the disclosure;

(31 the vielatiorweas facility owner or operator did not fully corrected
rn—rch'l'rven'l-mmer correct a‘hr uufa?mn ina u’asmmblc nmc or

i4)
eﬁﬁﬂ-e-d-b\- the violuti()u (f(J{ISt,'{I serious actual harm or an hmminent and
substantial endangerment to public health or the encironment.

id) In any enforcement action brought against a persen-erentity fu-
eility owner or operator regarding a uc)Eatmn for which the persomor
ertity facility owner or operator elaims to have made a voluntary disclo-
sure within the meaning of this section. the burden of proof conceming
voluntariness of the disclosure shall be allocated as follesws:

(1) The pemsenerentity fucility owner or aperator making the vol-
untary disclosure claim shall have the burden of establishing a prima facie

case that the disclosure was voluntary within the meaning of this section:
and

(2} once a prima facie case of voluntary disclosure is established. the
opposing, party shall have the burden of rebutting the presumption rec-
ug;m?.( ol in subsection (a) b\ a pre Prmdvmnec* of t!u» evidence.

e} Except as proc ided in this section, this section does not impair the
authority of the appropriate regulatory agency to require technical or
remedial action or to seek injunctive relief.

(fi  Immunity provided under this section from administratice or cicil
pendlties does not apply under any of the followi sing circumstanees:

(1) If a facility owner or operator has heerrlﬁ)zmd in a cicil, eriminal

7-4
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or administratice pmcmding te have committed violations in this state
that constitute a pattern of continuous or repeated violations of enciron-
mental law that were due to separate and distinct ecents giving rise to
the violations within the three-year period prior to the date nf fh.sc]umr'

(2) If a violation of an environmental law. administrative arder or

judicial decree results in a substantial economic benefit to the violator.

(g} In cases where the conditions of a voluntary disclosure are not
met, but a good faith effort was made to coluntarily disclose and resolee
a violation ffctcc‘md in an environmental audit, the state regulatory au-
thorities shall consider the nature and extent of any good faith effort in
deciding the appropriate enforcement response and shall consider reduc-
ing any crdmunstmﬂu* or civil penalties based on mitigating factors show-
ing that one or more of the conditions for voluntary disclostre hate been
met.

th) The tmmunity provided by this section does rot abrogate the re-
sponsibility of a person as provided by applicable law to report a ciolation.
to correct the violation, conduct nec cessary remediation or respond to
third-party actions.

Sec. 7. K.S.A. 60-3339 is hereby amended to read as follows: 60-
3339. If a person-er-entity facility owner or operator has implemented
an environmental management system, consistent with the primary char-
acteristies prescribed by subsection (d1(2) of K.5.A. 60-3334, and amend-
ments thereto, a court or administrative tribunal which finds a violation
of such laws. or extension of such laws, shall give consideration to that
fact in determining whether to impose administratives or civil er-erimins
penalties and in determining the severity of any penalties imposed.

Sec. 8. K.S.A. 60-3332. 60-3333. 60-3334. 60-3335. 60-3336. 60-
3338 and 60-3339 and K.S. & 2005 Supp. 45-229 are hereby repealed.

Sec. 9. This act shall take effect and be in force from and after its
publication in the statute book.
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