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MINUTES OF THE HOUSE EDUCATION COMMITTEE

The meeting was called to order by Chairman Clay Aurand at 9:00 A.M. on January 23, 2007 in Room
313-S of the Capitol.

All members were present except:
Representative Benjamin Hodge- absent

Committee staff present:
Sharon Wenger, Kansas Legislative Research Department
Michele Alishahi, Kansas Legislative Research Department
Ashley Holm, Kansas Legislative Research Department
Theresa Kiernan, Revisor of Statutes
Janet Henning, Committee Assistant

Conferees appearing before the committee:
Senator John Vratil
Jim Edwards, Governmental Relations Specialist, Kansas Association of School Boards

Representative Bill Otto
Mark Desetti, Kansas National Education Association

HB 2015 - School accreditation. student performance standards; implementation of federal
education programs.

Chairman Aurand introduced Senator John Vratil who spoke in support of HB 2015. (Attachment #1)

Jim Edwards spoke of his organization’s concerns to HB 2015. (Attachment #2)

Following questions and answers of the Committee, the Chairman appointed a sub-committee to make
necessary changes to HB 2015.  The Chairman appointed Representative Otto as Chairman.
Representatives Storm, Mah, Rhoades, and Horst were also appointed to the sub-committee.

The hearing on HB 2015 was then suspended.

HB 2022 - School district board members; restrictions on school district work.

The Chair recognized Representative Otto who spoke in support of HB 2022. (Attachment #3)

Mark Desetti spoke of his organization’s opposition to HB 2022 with the following: 1) suggest that the
committee amend HB 2022 by striking in line 23 after the word “district” all language through line 24;
and 2) request that the committee strike section 1 (c) and amend section 1 (b) to simply prohibit sitting
school board members from voting on a contract with their own business. (Attachment #4)

Jim Edwards also spoke of his organization’s opposition to HB 2022. (Attachment #5)

Following questions and answers, the hearing on HB 2022 was then closed.
The Chair inquired if any member had bill introductions and recognized Representative Mah.
Representative Mah stated she had a bill which would extend the time from 1 year to 5 years for students

to be able to come back to Kansas and get in-state tuition. Representative Mah moved the motion and was
seconded by Representative Horst. The motion carried on a voice vote.

Representative Storm stated she was doing this for Representative Huntington but certainly agreed with
programs for bullying. Representative moved the motion and was seconded by Representative Loganbill.
The motion carried on a voice vote.

The meeting was adjourned at 10:25 AM. The next meeting is scheduled for Wednesday, January 24,
2007.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1
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Good morning. Thank you for the opportunity to come before the House Committee on
Education in support of House Bill (HB) 2015 which would prohibit the State Board of Education and
any other state agencies from enforcing school accreditation standards based on specific student
performance standards, such as required by the No Child Left Behind Act (NCLB). Instead of
“performance standards,” HB 2015 would allow the State Board of Education and any other state
agencies to reference“performance goals.”

The demands placed on our state by NCLB erode Kansas’ role in determining what is best for
Kansas students. Additionally, the decision to use “performance standards” has placed the state in a
race it can never win. No Child Left Behind requires that by 2014, all (100%) Kansas students will be
proficient in reading and math. This requirement is neither realistic nor attainable. Statistically, it is
easier to move from 40% to 80%, for example, than it is to move from 90% to 95% or100%. One
hundred percent (100%) proficiency is unattainable.

By replacing “performance standards” with “performance goals,” Kansas has the opportunity to
continue to work for strong student improvement in the areas of reading and math. The goals become
guidelines and we recognize the reality of the situation: 100% proficiency across 450,000 students is a
direction, a path for us to follow; however, we do not “control” each of the 450,000 students; their
families, guardians, teachers, etc.; therefore, we cannot control the outcome.

House Bill 2015 recognizes the real world of achievement and enables us to establish realistic

accreditation goals for the state.
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KSBE PROFICIENCY LEVELS FOR MATHEMATICS AND READING 2002 — 2014

These charts show the percentage prescribed by the Kansas State Board of Education (KSBE) of
students performing at or above the proficient level on the state Mathematics and Reading Assessments.
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January 23, 2007

Chairman Aurand and Members of the House Education Committee:

Thank you for allowing me the opportunity to appear before you today to express KASB’s
concerns on HB 2015.

KASB believes that there are several parts of No Child Left Behind that are unrealistic or
unworkable. Likewise, KASB also believes there are elements of NCLB that have placed an added
emphasis on strengthening the education of today’s students and tomorrow’s leaders. Consequently, we
take very seriously recommended changes to the law as well as the possible implications of non-
compliance.

First, we would question the actions being suggested in Section 2 on page 1 of the bill. The
original language stemmed from the Quality Performance Accreditation system approved as part of the
1992 School Finance Act. It took a system of accreditation that was not based on performance and moved
to a system that used student improvement as the basis of public school accreditation. The amending
language proposed in lines 35 to 38 seems to dilute this.

Second, lines 1 to 3 on page 3 could raise questions about district efforts in dealing with
Individuals with Disabilities Education Act. The federal government has never funded IDEA to its
authorized levels, yet schools are required to meet fully the needs of the special education population.
Schools have no discretion over the cost except to cover them even if it means, as in one district,
transferring approximately $30 million from its general education budget to cover IDEA costs. This bill
seems to suggest that a school district can merely cut its costs in this area by recognizing that federal
funds have not been fully appropriated. We don’t believe that to be the case.

[ appreciate the opportunity to present our views on this issue and would be happy to answer
questions that you might have.

House Education Committee
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the No Child Left Behind Act

BACKGROUND

The No Child Left Behind (NCLB) Actwas signed into law on January 8, 2002 as a
means of holding states, school districts and schools more accountable for improving
the academic performance of each student regardless of economic status, race,
ethnicity, proficiency in English or disability. The law requires states to:

o Establish rigorous academic standards.

e Conduct annual assessments at specific grade levels with at least a 95%
participation rate.

¢ Implement a comprehensive accountability system that includes extensive data
collection and public reporting on student and school performance.

e Direct formal sanctions against Title I schools and their school districts for failing
to meet proficiency targets in reading and math.

e Establish new qualification requirements for teachers and paraprofessionals
beyond the standards previously established by many states.

In establishing this federal framework for accountability, NCLB provides states
discretion to: 1) establish content and performance standards; 2) select and operate
assessment programs; and 3) establish requirements to monitor and report academic
performance of groups of students who have traditionally not been performing at the
desired levels.

NSBA POSITION

Local school boards across the nation continue to welcome the goals of NCLB —
including increased accountability for student performance. However, almost from the
beginning, local school boards voiced concerns regarding NCLB implementation. Many
school boards believe that some of the current provisions in the law do not recognize
the complex factors that influence student performance. Other local boards continue to
raise questions regarding the unintended consequences resulting from these provisions.
Of major concern is the belief that the current accountability framework does not
accurately or fairly assess student or school or school district performance.



Local school boards acknowledge and appreciate the U.S. Department of Education’s
efforts over the past three years to approve revisions to state accountability plans that
have begun to correct the overidentification of schools labeled as “in need of
improvement.” Additionally, local school boards appreciate Secretary Spellings’
responses through new regulations or guidance released since 2004 to address some of
the critical implementation challenges. However, while helpful, these new

federal regulations, guidelines and proposed pilot programs do not adequately address
several critical implementation challenges; nor have these regulatory changes
eliminated the perceived unfair labeling of local schools as “in need of improvement”.

Local school boards continue to be concerned that unnecessary blame is being directed
toward specific groups of students whose performance has resulted in the identification
of schools as “/in need of improvement " and subject to more severe sanctions. In
these instances, the overbroad negative labeling is unproductive and direct attention
away from our primary goal to improve student performance for all students.

In January 2005, NSBA officially unveiled its bill, the No Child Left Behind
Improvements Act of 2005. The bill contains over 40 provisions that would improve the
implementation of the current federal law. In June 2006, Representative Don Young
(R-AK-At Large) introduced H.R. 5709, No Child Left Behind Improvements Act of 2006,
which incorporates all 40 of NSBA’s recommendations. Co-sponsors for H.R. 5709
include Representatives Steven R. Rothman (D-NJ-9), Rob Bishop (R-UT-1), Todd Platts
(R-PA-19), and Jo Bonner (R-AL-1). The Young bill would:

e Increase the flexibility for states to use additional types of assessments for
measuring AYP—including growth models.

e Grant states more flexibility in assessing students with disabilities and students
not proficient in English for AYP purposes.

e Create a student testing participation range, providing flexibility for
uncontrollable variations in student attendance.

e Allow schools to target resources to those student populations who need the

most attention by applying sanctions only when the same student group fails to

make adequate yearly progress (AYP) in the same subject for two consecutive

years.

Ensure that students are counted properly in assessment and reporting systems.

Allow supplemental services to be offered in the first year of “improvement”.

Strengthen federal responsibility for funding.

Require NCLB testing and reporting for non-public schools for students receiving

Title I services.

In November 2006, Senator Mike Crapo (R-ID) introduced Improving the No Child Left
Behind Act, S. 4064, which incorporates many of the major provisions contained in the
NSBA bill, introduced by Rep. Don Young (R-AK-At Large).
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Both the Young bill and the Crapo bill will be introduced under different numbers in the
110" Congress, and local school board members will need to seek additional
co-sponsors among their own congressional delegations.

In addition to H.R. 5709 and S. 4064, nine House bills and five Senate bills were

introduced during the 109" Congress that included major provisions recommended by
NSBA.

PRIORITY NCLB ISSUES

While all the provisions contained in the NSBA bill are important, local school boards
want members of Congress to focus their immediate attention on three broad priority
areas of concern: Assessments, AYP Measurement, and Sanctions.

Identified below are the top priority operational changes that local school boards
believe should be made to the current NCLB law. In each of these areas, NSBA is not
proposing mandates for the states. Rather, NSBA is proposing that states have the
option to implement the following provisions:

Assessments:

e When determining AYP for students with limited English proficiency, states would
have the option to allow local school districts to implement alternate assessments
or individualized measurements of progress based on students making specific
gains toward meeting proficiency for up to three years.

e IEP teams would determine the nature of assessments appropriate for students
with disabilities, and such assessment results would be used to calculate AYP as
long as the number of students assessed under this method does not exceed 3
percent of the total student enroliment tested at each grade level for a specific
subject.

e States would have the option to count the higher score achieved by a student
who is assessed more than once prior to the start of the next school year in
determining AYP.

AYP Measurement:

o When determining AYP, states would have the option to credit schools for the
progress students (e.g. growth/value added models) make from one year to the
next in meeting state standards.

e Students belonging to multiple subgroups should be counted in each group as an
equal fraction totaling one student toward AYP.

o At the state’s discretion, school districts would be allowed to identify schools as
meeting AYP when one or more subgroup(s) fail to meet the AYP target as long
as the total number of students in the subgroup(s) failing to meet their AYP
targets does not exceed 10% of the total number of students counted for the

S
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specific assessment or additional indicator. (This alternate method to identify a
school could not be applied to the same group for the same subject in two
consecutive years.)

Sanctions:

e Schools and districts would only be required to apply federal sanctions when the
same subgroup fails to make AYP in the same subject or indicator for two
consecutive years or more.

e Sanctions would be aligned with the need for improvement. States would be
authorized to limit the use of restructuring to schools and school districts where
the number of students belonging to subgroups that failed to meet their AYP
targets and who were themselves unsuccessful in scoring at proficient or above
totaled at least 35 percent of the total student enrollment.

e School choice and supplemental educational services sanctions would be
available only to those students that belong to a subgroup that failed to meet its
AYP target and were themselves unsuccessful in scoring at proficient or above.

CONCLUSION

The No Child Left Behind (NCLB) Act established a rigorous but theoretical
accountability system for the nation’s public schools. Unfortunately, what has evolved in
the name of accountability is a measurement framework that bases its assessment of
school quality on a student’s performance only on a single assessment; and mandates a
series of overbroad sanctions not always targeted to the students needing services or
research-based and, to date, not yet proven to have significant impact on improving
student performance and school performance.

Five years after enactment of the federal law, local school districts continue to struggle
to comply with the language of the law at a time when the unintended consequences of
this complex law are imposing far more dysfunctional and illogical implementation
problems than had been anticipated by the sponsors of the legislation. Additionally,
federal and state lawmakers have become increasingly aware that successful
attainment of the desired national goals is very much dependent upon the financial and
personnel capacity of the state departments of education and the capacity of local
school districts.

As the First Session of the 110" Congresses commences, local school board members
can expect Representative Young and Senator Crapo to reintroduce their respective
bills, and significantly more members of Congress to become co-sponsors of these bills.
The incoming Chairmen and Ranking members of both the Senate and House
Committees having jurisdiction over education have indicated their strong interest in
reauthorizing NCLB during this First Session. Given the political will to reauthorize this
important federal law, local school boards across the nation will need to engage their



local communities and state legislatures to reinforce the strong desire to improve the
law in @ manner that will promote increased academic achievement by all students and
improved measures for school, school district and state accountability — consistent with
the NSBA recommendations.

For additional information, please contact Reginald M. Felfon, Director of Federal Relations at the
National School Boards Association at 703-838-6782, or by e-mail, rielfon@nsba.orq.

January 2007
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BILL OTTO

HB 2022
Mr Chairman and Committee Members,

Before 2000 the people of Kansas could vote for who they wanted to on a school board. The law
did not allow school board members to get paid for their service, but everyone was pleased
except District 501, Topeka. They had a school board member who was a teacher and the
Administration and Kansas Association of School Boards did not like it. Never mind that
doctors are on hospital boards, employees are on corporate boards, the bar is all lawyers, 501 and
KASB felt teachers were not that professional. Also if you have followed the news about District
501 Topeka, they have not exactly been an example of a model school district.

In Case #83805, USD 501 vs Baker, the Supreme Court of Kansas held that you could not even
be a substitute teacher and serve on the school board. Last year I tried to get a bill to just let the
people elect who ever they want to on a school board and it died in committee. It was clear that
such a simple move as trusting the people of Kansas was not going to pass, so this year I have
filed HB 2022 in an attempt to clean up the mess.

I feel it is time the legislature clear this matter up because the court ruling is already the basis of
at least one possible legal question. In Pomona there is an employee that is on the school board
and works in Pomona Schools but she works for the special education co-op. In our district a
board member serves and drives a bus, but we have contractors. In a district that owned their
busses, they could not work. What if you are on the board and sell thousands of dollars of goods
and services to the district, that is just fine.

My bill will allow a board member to do up to $6,000 in business with the district, substitute
teach, drive a bus, etc. Anything over $6,000 is not legal, no contract work, no working for the
co-op. Now it would not hurt my feelings to add a restriction on spouses and children, or to even
gut my bill and put in last years HB 2209 and let the people vote for who they wish.

This bill is necessary because it is time the elected officials of Kansas make the rules clear on
this matter. T have a strong feeling that Williamsburg people will prevail and get an injunction
against the board because a Pomona Co-op employee was (illegal??7?) the one to make the

House Education Committee
Date: /-X3-07
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motion. I would appreciate your support on this bill, cut down on the courts work load and clear
up this mess.
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SUPREME COURT OIF KANSAS

U.S5.1D. No. 301 v, Baker

No. 83,503

UNIFIED Scriool District No. 301, SiawNEE CounNTy,

[39)

oa

Kansas; and THE BoarRD o Epucartion or U.S.D. No. 501,
SHAWNEE CountTy, Kansas: CaroLyN L. CAMPBELL, Presi-
dent, Marg S. BrauN, RoN BrowNING, Tim S, CLOTHIER,
BruckE E. MarLory and BEN J. ScotT, SR., in their official
capacities as members of the Board of Education of United
School District No. 301, Appellants, v. LINDA MARIE BAKER,
Appellee.
(6 P.3d 848)
SYLLABUS BY THE COURT

. PUBLIC OFFICERS AND EMPLOYEES—Legislative Anthority to Decide

Who Qualifies for Public Qfﬁce—Scht_J.ul Bur.:m’ Qualifications. The legisluture
decides who may quality for public office. If the legislature has spoken on the
issue of whether teachers as employees may also serve as school hoard mem-
bers, the legislative statement supersedes common law,

. LEGISLATURE—Legislative Intent—Legislative Inaction as Sign of Intent.

Legislative inaction is not necessarily indicative of legislative intent. A court
can draw many contradictory inferences from the legislature's Failure to pass a

bill.

. COMMON LAW—Doctrine of Incompatibility of Office—Application. The

common-law doctrine of incompatibility of office applies in the absence of a
specitic legislative expression on dual office-holding.

. WORDS AND PHRASES—"Doctrine of Incompatibility of Office”. The in-

comgatibility of office doctrine stands for the proposition that the same person
may not hold two offices incompatible with each other as a matter of public

policy.

- PUBLIC OFFICERS AND EMPLOYEES—Doctrine of Incompatibility of

Office—Application. The incompatibility of office doctrine applies to persons
holding a public office and a position of public employment irrespective of
whether the person draws two saluries.

- SAME—Doctrine of Incompatibility of Office—Doctrine Applied to Prohibit

School Board Menber from Also Serving as Public School Teacher. 1tis inimical
to the public mterest for one in public employment to be both the employer
and the employee or the supervisor and the supervised. The positions ol school-
teacher and school board member in the same school district are incompatible
within the meaning and intent of the common-luv mile of incompatibility of
office.

- SAM E—Schoo Boards—Teacher as Member of Sehool Board—Teacher Dis-

qualifice from Serving on Bourd. A teacher who is contractually employed hy
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U.S.D. No. 501 v. Baker

a school district and later elected to the school bourd retaing teacher status:
thus, eployment as a teacher endures. The teacher's contructual employment
status precludes an ipso focto vacation of her teaching position. She is dis-
quahified from serving on the board.

8. ATTORNLY CENERAL—Opinion as Persuasive Aulharii‘y—O,ninirm Not
Binding on Court. An attorney general opinion may be cited for persuasive
anthority; however, it is neither conclusive nor binding on a court.

Appe! lrom Shuenee district court, MARLA J- LUCREIT, judye, Gpinion filed

May 26, 2000. Reversed.

Cynthia Lutz Kelly, of Kansas Association of Schoal Boards, of Topeka, argued
the cunse and was on the brje!l [or appellants.

David M. Sehauner, ol Kansas National Education Association, argued the
cause, and Ryan D. Hickman, of the same association, was with him on the brief
for appellee.

The opinion of the court was delivered by

SIX, J.: This K.S.A. 60-1701 et seq. declaratory judgment action
addresses whether a tenured teacher while serving as a member
on the school board that employs the teacher may hold both po-
sitions, teacher and board member. The controversy arises out of
the election of Linda Marie Baker to the Unified Scheol Distriet
No. 501 Board of Education (Board). Baker is a tenured teacher
in the Shawnee County School District (U.S.D. 501). She was
elected to the Board in 1999. The Board questions: (1) whether
Baker may hold both positions as teacher and board member; and
(2) il so, whether either Kansas law or Board policy permit payment
of Baker's teaching salary while she serves on the Board. The dis-
trict court granted summary _judgment, K.S.A. 60-256, to Baker,
holding she may hold both positions and receive her salary as a
teacher. The Board appeals.

Our jurisdiction is under K.S.A. 20-3018(c), a transfer on our
motion.

[u reversing the district court, we apply the common-law doc-
trine of incompatibility of office. The positions of teacher as em-
ployee and board member as employer are incompatible. Baker
may not hold both positions as teacher and board member.

FACTS
The lacts are uncontested. Baker has been employed by U.S.D.
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501 as a certitied teacher since 1984. The Bourd is the school dis- -
trict’s duly authorized governing body. K.S.A. 72-7901. The Board
is composed of seven members. The term of service is 4 years.
K.S.A. 72-7901. Baker assumed her duties as a board member on
July 1, 1999. She continues to serve pending the outcome of this
litigation.

DISCUSSION

We initially set out the Board’s argument and the district court’s
rationale for rejecting it. The Board contends that holding both
positions violates Kansas statutes and the common-law doctrine of
incompatibility of office. Alternatively, the Board asserts that if
Baker may hold both positions, K.S.A. 72-8202e and Board Policy : o
1050 prevent Baker from receiving her teaching salary. K.S.A. 72- - : _- ks
8202¢ provides in part: “No member of a board of education shall ‘
receive compensation from the school district for any work or du- g
ties performed by him.” Board Policy 1050 says: “[BJoard members ) “ut
of the Unified School District No. 501 shall not receive compen- ;
sation for services rendered as an employee of the school district.” bl
Because our resolution of the Board’s first contention is dispositive
of the case, we need not reach the compensation issue.

The district court reasoned that: (1) while the legislature has
specifically prohibited certain persons from serving as school board
members, teachers are not among those persons, (2) the Board's
claim of inconpatibility of office 1s supplanted by legislative en-
actment, and (3) Board Policy 1050 is ultra vires and void as an
impermissible attempt to delineate who is qualified to serve as a
member of the Board. e

The question before us is not a new one. The statutory enact-
ments (K.S.A. 72-8202 et seq. and its prececessors) have never
been clear on the subject. A lack of clarity prompted conflicting
conclusions from two attorney generals expressed in four Attorney
General (AG) opinions. Two Governmental Ethics Commission
(GEC) opinions also addressed the issue. See Atty Gen. Op. Nos,
75-52, 79-108, 79-301, and 91-15. GEC Op. Nos. 79-12 and 74-
59.

-
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The lirst AG opinion, 75-52, ;Lppi_\dng the common-law doetiine
ol incompatibility of olfice, concluded teachiers may not serve on
the employing school board and receive compensation as u teacher.
The opinion states the “two positions are demonstrably incompat-
ible.” The second AG opinion, 79-108, issued 4 years later by a
dilferent attorney general, concluded no statutory provision pre-
vented o school bus driver from serving on the board. The opinion
concluded the incompatibility doctrine did not apply. A third opin-
ion, 79-301, 6 months after 79-108, declared the positions of a
watershed district board member and a paid district emplovee in-
compatible. The [ourth opinion, 91-15, followed 79-108 declaring
teachers and other board employees may serve on the board.

The GEC opinions addressed questions from (1) a school bus
driver and (2) a teacher at a vocational school, both of whom also
wished to serve on their local school boards. The Commission con-
cluded there was no conllict of interest under K.S.A. 75-4304 and
75-4305 (prohibiting public officers from participating in the mak-
ing of contracts with any person or business by which they are
employed). Each GEC opinion noted its conclusion did not con-
sider other common-law or statutory implications. We returm to a
discussion of the AG and GEC conclusions later in our opinion.

There has also been a great deal of proposed legislation on the
subject. Bills attempting to place a prohibition on teachers serving
as board members have been introduced frequently since the 1979
AG school bus driver opinion (79-108) 1981 (S.B. 114), 1982 (S.B.
114), 1983 (S.B. 79), 1954 (S.B. 79), 1985 (H.B. 2114), 1991 (S.B.
121), 1992 (S.B. 121), 1993 (H.B. 2338), 1994 (H.B. 2338), 1998
(H.B3. 2808), and 1999 (S.B. 231; H.B. 2447). The Kansas Associ-
ation ol School Boards recommended the changes in response to
AG Opinion 79-108 “based on the view that it is not good pub]jc
policy to permit a person who is employed by a school district to
also serve on the district’s governing body—the board of educa-
tion.” Supplemental Note on Senate Bill No. 114, 1981 Legislative
Session. None of the proposed amendments to K.S.A. 72-820%¢
has become law.

We now address the Board's assertion that because of K.S.A. 72-
8202¢ and the common-law doctrine of incompatibility ol office,
Baker may not hold both positions.

S-p
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K.5.A. T2-8202 et seq.

The legislature decides who mav qualify for public office. See
Kan. Const. art. 2, § 18 ("“The legislature may provide for the elec-
tion or appointment of all officers and the filling of all vacancies
not otherwise provided for in this constitution.”) If the legislature
has spoken, the statement supersedes common law, and the doc-
trine of incompatibility of office does not apply. See K.S.A. 77-109;
Board of Neosho County Comm’rs v. Central Air Conditioning Co.,
Inc., 235 Kan. 977, 981, 683 P.2d 1282 (19S4); Ab?‘g 0. Gray, 58
Kan. 148, 48 Pac. 577 (1897} (applying common-law doctrine of
incompatibility of office where no statutory or constitutional pro-
vision governed). Legislative exclusions of school board member-
ship are found in K.S.A. 72-8202 et seq. Therefore, our statutory
analysis begins with an examination of the statutes.

Interpretation of a statute is a question of law. Our review is
unlimited. Hamilton v. State Farm Fire ¢ Cas. Co., 263 Kan. 875,
879, 953 P.2d 1027 {1998).

The relevant statutes state in pertinent part:

“72-8202b. (a) The board of education of each school district shall appoint a
superintendent of schools for a term of not more than three (3) vears. . . . No
person employed under the authority of this section shall be a member of the
board. The supenntendent, any assistant superintendents, supervisors and prin-

cipals shall receive compensation fised by the board” (Emphasis added.)

Similar statutory prohibitions on board membership apply to the
clerk, K.S.A. 72-8202¢, and the treasurer, K.S.A. 72-8202d. K.S.A.
72-8202e provides:

“In addition to the officers provided for in this act, the board of education of
any school district may appoint other officers and employees to serve at the plea-
sure of the board. Such officers and employees shall receive compensation fixed
by the board. No member of a board of education shall receive compensation from
the school district Jor any work or duties performed by him.” (Emphasis added.)

The district court noted that the legislature in K.S.A. 72-8202b,
-8202¢, and -8202d specifically prohibited certain persons from
holding Board positions (superintendent, assistant superinten-
dents, supervisors, principals, treasurer, and clerk). The district
court relied on the maxim expressio unius est exclusio alterius (the
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legjs!zlture's failure to expressly list teachers among those who may

not serve on the Board Tepresents an intent that teachers may be
board members). The district court construed the emphasized por-
tion of 72-820%2¢ to prohibit compensation to a board member only
in his or her capacity as a board member. The Board disagrees,
According to the Board, 72-8202e¢ is clear and unambiguous,
Baker’s work as a teacher is within the statute’s “any work” pro-
vision on compensation; thus, according to the Board, Baker cannot
be paid as a teacher.

The district court Lias crafted a measured opinion. We agree with
the conclusion that 72-8208e only prohibits compensation for
“work or duties” performed as a board member, However, we be-
lieve the expressio unius doctrine, to EXpress one category implies
the exclusion of the other, is not applicable here. Baker does not
serve “at the pleasure of the Board.” She is a tenured teacher. As
a tenured teacher, she is not the type of employee included in the
72-8202e category “other officers and employees to serve at the
pleasure of the board.” The expressio unius doctrine of construc-
tion contemplates the inclusion or exclusion of [ike categories. The
doctrine arguably could be applied in a different fact situation, one
in which the chaHenged Board member was either another “offi-
cer” or “employee” appointed under 72-8202¢ by the Board and
serving at the Board’s pleasure. See Johnson v. General Motors
Corporation, 199 Kan. 720, 722, 433 P.24 585 (1967).

Our incompatibih‘t_\/ of office cases have not drawn an expressio
unius inference. See Abry, 58 Kan. at 150 (legislature had, in a
number of instances, prohibited certain offices to be filled by the
same person; however, no statute specifically precluded same per-
son from holding offices of city clerk and clerk of the district court,
and no inference was drawn that legislature sought to permit serv-
ing in both positions); accord Congdon o Knapp, 106 Kan. 206,
207, 187 P.2d 660 (1920); and Dyche v. Davis, 92 Kan. 971, 977,
142 Pac. 264 (1914). Instead, where no applicable statute was
found authorizing the person to hold both offices, this court has

consistently turned to the common-law doctrine of incompatibility
of office.
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Nothing in the language of K.S.A. 72-8202 et seq. indicates a
legislative prohibition of teachers serving on school boards. The
72-8202e language stating no board member “shall receive com-
pensation from the school district for any work or duties performed
by him” raises only the question of compensation—not whether
one may serve.

The district court also concluded the legislature expresslv per-
mitted teachers to serve on school boards by examining legislative il
changes to K.5.A. 72-8202¢. It reasoned: e

“The legislative history also supports the conclusion that the legislature did not
intend to prohibit an emplovee from serving as a member of the school beard. ifF
The 1935 General Statutes of Kansas stated: “72-1713. No member of the board
of education shall receive any pay or emolument for his services.” In 1963, the
statute was amended to state: ‘the board shall appoint a clerk and treasurer, and
other personnel as needed. Such clerk, treasurer, and other personnel shall not
be board members and shall serve at the pleasure of the board.” Thus, in the 1963
version of the statute, the legislature clearly disqualified emplovees from being
board members. However, the language which disqualified ‘other personnel was
nat included in the legislative revision made in 1973. When the legislature revises

an existing law, it is presumed that the legislature intended to change the law as ;;
it existed prior to the amendment. Kaul v. State of Kansas Department of Revenue, I’c
266 Kan. 464, 471 (1998). Since the legislature repealed the clear prohibition é'
against an employee serving as a board member, it must be presumed that they 8
intended to repeal that prohibition.” L

The district court makes certain assumptions about the prior
versions of K.S.A. 72-8202e in reaching its conclusion. The first is
that “the legislature clearly disqualified employees from being
board members” in the 1963 version of the statute. The Board
agrees with this conclusion and now argues the 1963 wording is a
clear articulation of the “State’s long-standing position that board
members could not be personnel of the school district.” This con-
clusion is also questionable.

While it is true that the 1963 version disqualified “other person-
nel” from serving as board members, it is not clear that teachers
are in that category of persons. Under the 1963 version, the “clerk,
treasurer, and other personnel” are those appointed by the board
to “serve at the pleasure of the board.” See L. 1963, ch. 393, § 20.
A complete reading of the 1963 version discloses that “other per-
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sonnel™ are staff who work djr(:ctly lor the Bouard rather than teacl;-
ers, who would be hired, under Board policy, by the superinten-
dent or the principal of each individua] school. In addition, teachers
at that time did not “serve at the pleasure of the bourd. " Teachers
were, and still are, except for a period of initial empluyment ten-
ured. See G.S. 1949, ch. 72, art. 54 (Tenure of Iustructors Act),
Tenured teachers could be discharged only for causes specified in
G.5. 1949, 72-5406. See Million . Board of Echucation, 181 Kan,
230, 231, 310 P2d 917 (1957). Thus, teachers are not “other per-
sonnel” who were disqualified from Board service under the 1963
version of 72-8202e.

The 1963 version does not address the issue of whether teachers
may serve on the Board. Examining the prior versions of K.S. A
72-8202e does not reveal a legislative expression on the question
of whether a teacher may serve on the Board. Nevertheless, both
the Board and Baker infer a legislative expression from silence. Of
course, each draws the opposite inference,

Contrary to the Board’s assertions, where the legislature has not
expressly precluded a group of persons from holding office, this
court does not imply such a prohibition. See Congdon, 106 Kan.
at 207; Dyche, 92 Kan. at 977, Abry, 55 Kan. at 150,

Baker agrees that the statutes do not expressly prohibit her from
serving on the Board, However, she insists the absence of a pro-
hibition amounts to a legislative authorization. We do not agree.
See, e.g., Dyche, 92 Kan. at 977.

Baker also argues the legislature’s failure to pass any of the pro-
posed bills prohibiﬁng teachers from serving as board members
supports the status quo. (The status quo, according to Baker, per-
mits teachers to serve on school boards.) We should observe leg-
islative inaction with 1 gimlet eye. Legislative inaction is not nec-
essarily indicative of legislative intent, See Board of Leavenworth
County Comm’rs. v, McCraw Fertilizer Serv., Inc., 961 Kan. 901,
916, 933 P.2d 698 (1997) (the court can draw many contradictory
inlerences from the legislature’s failure to pass a hill); Higgins v.
Cardinal Man.qfacturing Co., 188 Kan. 11, 25, 360 P.2d 456, cert.
denied 368 U.S. 8§29 (1961) (it is “highly speculative” to conclude
legislature’s failure to pass a bill on the subject at hand to be in-
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dicative of legislative intent; legislature may have considered the
iegis]ation unnecessary in light of current state law).
ustice Allegrucel’s dissent cites Ling v. Jan’s Liquors, 237 Kan.
629, 703 P.2d 731 (1985), for the proposition that legislative in-
action is indicative of legislative intent. Ling involved a negligence
claim against Jan’s Liquors for selling alcohol to a minor. (The
minor’s intoxication allegedly resulted in a car accident causing
Ling's injury.) Relying on a legislative repeal and subsequent fail-
ure to reenact the dram shop law, this court held Jan’s Liquors had
no liability for Ling’s damages. 237 Kan. at 640-41. We observe a
clear legislative signal in Ling that is conspicuously absent here: a
legislative repeal and a subsequent refusal to reenact a law. The
legislature has never spoken on the issue of whether teachers may
serve as board members. The event triggering the failed legislative
amendments in this case was AG opinion 79-108—not the repeal
of a statute; thus, we are unable to draw the inference drawn in : 5
Ling. il
We cannot draw the inference of legislative authorization by si-
lence. Nor can we then make suppositions about legislative inac-
tion. Because the legislature has neither specifically authorized nor
prohibited teachers from serving as members on an employing
board, we must analyze the issue under the common-law doctrine

of incompatibility of office.

The Common-Law Doctrine of Incompatibility of Office

This court has uniformly turned to the common law in the ab-
sence of a specific legislative prohibition on dual office-holding.
The first case discussing the common-law doctrine of incompati- i
bility of office is Abry v. Gray, 58 Kan. 148. Gray held the office :
of Leavenworth city clerk. He was then elected clerk of the district ;
court in Leavenworth County. Gray did not resign his post as city
clerk, but rather continued to discharge the duties of both offices
through deputies. The mayor and city council deemed the two
offices incompatible, and Gray's acceptance of the latter an ipso
facto resignation of the former. Abry was therefore appointed to
the position of city clerk. However, Gray would not relinquish the
post.
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Finding no legislative or constitutional prohibition on Gray hold-
ing both posts, this court analyzed whether the two Positions were
incompatible at common law.

**The incompatibility which will operate to vacate the first office must be some-
thing more than the mere physical impossibility ol the performance of the duties
of the two offices by one person, and may be said to arise where the nature and
duties of the two offices are such as to render it improper, [rom considerations
of public policy, for one person to retain botl.” " 38 Kan. at 149 {quoting 19 Am,
& Eng. Enc. Law, 562w).

Abry argued that Gray could not hold both positions because of
the physical impossibility of Gray being present at both posts. The
Abry court pointed out that the focus of the common-law doctrine
is not physical impossibility, but incompatibility of function. “ ‘In-
compatibility between the two offices, is an inconsistency in the
functions of the two; as judge and clerk of the same court—officer |
who presents his personal account subject to audit, and officer |
whose duty it is to audit it.” " 58 Kan. at 149 (quoting People, ex
rel. Ryan v. Green, 58 N.Y. 304). The Abry court observed that
while it may be bad policy to “confer two lucrative offices on the
same person,” because there was no incompatibility in the function
of the two offices, Gray could retain both. See also Congdon v.

Knapp, 106 Kan. at 207 (holding offices of assistant chief food and
drug inspector and hotel commissioner not incompatible; there-
fore, holder may receive both salaries). i

In Gilbert v. Craddock, 67 Kan. 346, 72 Pac. 869 (1903), this
court took the next step, holding that when two offices are incom-
patible, election to the latter is a resignation of the former. Gilbert
involved an action in quo warranto to determine whether a city
councilman’s election to the office of m ayor was valid. Gilbert held
that the councilman’s acceptance of the incompatible office of
mayor automatically resulted in a vacation of his position as coun-
cilman. 67 Kan. at 362-63.

A dilferent question arose in Dyche v. Davis, 92 Kan. 971. Dyche
addressed the question of incompatibility between a public office
and a position as state employee. Dyche was a 7oology professor
at the University of Kansas. The governor appointed Dyche to the
post ol fish and game warden. Dyche was to receive compensation
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for both positions. The state auditor relused to pay both salares
arguing iuwmputil)ility of otfice. The court first held that, although
the case did notinvolve two public ollices. the incompatibility prin-
ciple applied. (The compensation for Dyche’s nonpublic office was,

as is Baker’s, “fixed by public anthority” and “made p;l_\mhle out ol

pnblic firicds.” 92 Kan. at 977.) Comparing the fimctions of pro-
fessor and warden, Dyche held that the positions were not incom-
patible. and the prolessor could draw both salaries. 92 Kan. at 978-
79.

Here. the Board asserts that Baker's acceptance of her position
on the Board resultec in an i;).‘mﬁwm forfeiture of her position as
2 teacher. Baker insists the incompatibility doctrine does not apply,
citing AG Op. 79-108 (a bus driver was not preduded from running
for and serving on his local school board).

Baker’s reliance on Opinion 79-108 is misplaccd. An attorney
geneml opinion is neither conclusive nor binding on us. It mav
simply be cited for persuasive authority. See City of Junction City
v, Cadoret, 263 Kan. 164, 173, 946 P.2d 1336 (1997); Moore v.
City of Lawrence, 939 Kan. 333, 362, 654 P.2d 445 (1982). Opinion
79-108 is neither in harmony with our cases on common-law in-
compatibility nor with the other AG opinions on the issue. In ad-
dition, AG Op. 79-301 (discussing opinion 79-108) conchules
teachers, as opposed to bus drivers, are ameng those whose posi-
tions are incompatible with board membeistip.

The incompatibility doctrine stands lor the proposition that the
same person may 1ot hold two offices incompatible with each other
as a matter of public policy. See Abry, 58 Kan. at 149 (stating
doctrine applies * ‘where the nature and duties of the two offices
are such as to render it improper, from considerations of public
policy, for one person to retain both™ 7). Dyche extended the in-
compatibility doctrine to include state positions such as professors
of state universitics. 92 Kan. at 977. Nothing in Dyche suggests a
restriction ol the incm‘nputibility doctrine to sttuations involving
two saluries. Whether a person draws a salary from both positions
is not the local point of the doctrine. The inquiry is a [actual one

Ofincomputihility hased on pullhc policy considerations.
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Courts addressing the issue of a public office and public em-
ployment have reached the same conclusion. See Otradovec v. City
of Green Bay, 118 Wis. 2d 393, 396, 347 N.W.2d 614 (Ct. App.
1984) (“The public detriment in having one person hold incom-
patible public offices can also exist when one person holds a public
office and a position of public employment with duties that might
conflict.”); ¢f. Reilly v. Ozzard, 33 N.J. 529, 541, 166 A.2d 360
(1960) (“The question is whether the public evil which the doctrine
of incompatibility was designed to meet is any less hecanse of one
of the posts is other than an ‘office.””). But see Eldridge v. Sierra
View Local Hospital Dist., 224 Cal. App. 3d 311, 319-20, 273 Cal.
Rptr. 634, (1990) (holding incompatibility doctrine does not apply
to nurse/hospital board situation because nurse is not an office, but
an employment).

Other states considering the issue before us hold that the offices
of teacher and board member are demonstrably incompatible. Has-
kins v. State ex rel. Harrington, 516 P. 2d 1171 (Wyo. 1973), ad-
dressed facts almost identical to those here. Haskins first analyzed
whether the incompatibility doctrine could be applied in the
teacher / school board member scenario. The Wyoming Supreme
Court held it is the “incompatibility of the two functions and not
the classification as office or an employment that is important.”
516 P.2d at 1177 (citing O’Connor v. Calandrillo, 117 N.J. Super.
386, 285 A.2d 275, af]"’d 121 N.] Super. 135, 296 A.2d 326 [1971]).
In applying the incompatibility doctrine, Haskins concluded sub-
ordination is the key concept. Haskins observed that those courts
analyzing the issue “uniformly declare that it is inimical to the pub-
lic interest for one in public employment to be both the employer
and the employee or the supervisor and the supervised.” 516 P.2d
at 1178. Haskins holds that the positions of schoolteacher and
school trustee were incompatible within the meaning and intent of
the common-law rule. We agree. See also Thomas v. Dremmel, 868
P.2d 263 (Wyo. 1994) (affirming the rule in Haskins and again
holding the office of the board member incompatible with position
ol teacher).

Visotcky v. City Council of Garfield, 113 N.J. Super. 263, 267,
273 A.2d 597 (1971), reached the same conclusion. In Visotcky, a
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teacher was appointed to fill a vacancey on the school board. The
appointment was challenged and held invalid as an incompatible
office.

As we focus on the agreed facts belore us, the inescapable con-
clusion is that Buker’s positions are incompatible. By assuming the
role of teacher and Board member, Baker occupies one position
that is subordinate to the other. As Board member she is the em-
ployer and as teacher, the employee. In her capacity as Board
member she sits on a policy-making bodly that negotiates with the
teachers’ collective bargnining representative, who is also her rep-
resentative as a teacher. This is a clear conflict of interest. Similarly,
Baker is subject to discipline by the Board. She may, under certain
circumstances, be fired by it. The principal who must evaluate
Baker’s performance as a teacher indirectly answers to Baker as a
board member. As Baker cischarges her Board duties, her actions,
no matter how well-intentioned, will be colored by the conflict
inherent in her two positions.

During questioning at oral argument Baker’s counsel informed
us that Baker had recused herself on negotiation issues. The
Board’s counsel responded that recusal is not a satisfactory reso-
lution. Counsel noted that if Baker is allowed to serve, the other
six Board positions could also be filled by teacher employees, if
elected. The possibility of a multi-teacher board was noted in the
Haskins concurring opinion.

“(T]f Haskins as a teacher could serve other teachers could also become mem-
bers.

“Ifteachers constituted all or a majority of the members of the board of trustees
the board could not transact any business dealing with teachers, inc]uding salary
Regotiations, because teacher inembers would have to absent themselves and
there could be no majority action. I a school board could not set teachers’ salaries
and other contract terms it could not function. No reasonable argument could be
made that the legislature intended to create a situation wherein a school board

would be unable to perform its duties as the governing bady of the school district.”
316 P.2d at 1181 (McEwan, |. coneurring)

The absence of a financial conflict of interest (Baker is not paid
4 a Board member) does not ameliorate the incompatibility at
Issue. The inherent conflicts here “would deprive the citizens of
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the school district of the independent judgment of a full and im-
partial board.” Haskins, 516 P.2d at 1179. As the Haskins court
obscerved, the teacher may in all good faith and without thought of
personal gain, attend to the independent performance of both po-
sitions. However, the {ulfilliment ol one will invariably be at odds
with the other, it not in reality, at least in perception. See Haskins,
516 P.2d at 1179. We agree.

Research reveals no case holding that the positions of teacher
and school board member are compatible.

Both Baker and the distiiet court acknowledge the potential con-
{licts of interest at issue here. Baker contends these policy ques-
tions should be taken to the legislature, and the district court
agreed. In response, we emphasize the purpose of the incompati-
bility doctrine and acknowledge the common law as its source. In
Abry there was neither a constitutional nor statutory inhibition
against one person holding both offices at the same time. Thus,
here, as in Abry, “[t]he case must be determined under the general
rules of common law.” 58 Kan. at 149.

The legislature holds the trump card to resolve the question
before us today, either by specific authorization or prohibition.
However, that card has not been playved. Until it has, the common
law, “as modified by . . . statutory law, judicial decisions

. shall remain in force in aid of the General Statutes of this
state.” K.S.A. 77-109. We are obligated to apply the common-law
doctrine of incompatibility of office in the absence of a specific
legislative expression on dual office-holding.

A remaining question is whether the incompatibility doctrine
produces a forfeiture of Baker’s office on the Board or her position
as teacher. Our case law suggests Baker’s election to the Board
operated as a resignation of her teaching position. See Gilbert, 67
Kan. at 362-63 (election to office of mayor vacated office of city
councilman). However, a finding that Baker vacated her tenured
teaching position seems inequitable here. A better approach is ex-
pressed by other jurisdictions addressing this issue. Both Haskins
and Visotcky hold the teacher’s contractual employment status pre-
cludes an ipso facto vacation of the teaching position. See Visotcky,
263 N1 Super. at 267; Haskins, 516 P.2d at 1180. Because Baker

-1
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is contractually employed by the district, we hold that her employ-
ment as a teacher enclures. She is clisqualiﬁcd (rom serving on the
Board.

Reversed.

ALLEGRuCCI, |., dissenting: [ agree with the rationale and de-
cision of the district court in concluding that a teacher is not pro-
hibited from serving on the school board.

As the majority notes, since 1979, 11 bills to prohibit teachers
from serving on the school board have been introduced in the
legislature and not one has passed. The majority chooses to ignore
such inaction as indicative of legislative intent. The majority reluses
to draw any inference from the legislature’s inability to pass sucl
legislation. In Ling v. Jan’s Liquors, 237 Kan. 629, 703 P.2d 731
(1985), this court, in a different context, did just that. At issue in
Ling was the liability of a provider of alcohol to a minor for the
resulting injury caused by the minor to a third party. Under com-
mon law, one who provided the alcohol to a minor was not liable
for the resulting injury. Kansas had a dram shop act, but the leg-
islature repealed it in 1949. Since that time, the legislature had
considered it but did not reenact it. This court said:

“Clearly, the legislature would have done so had it intended for there to be a civil
cause of action. K.5.A. 41-715 prohibits the dispensing of intoxicating licquors to
certain classes of persons and is a comprehensive act to regulate the manulacture,

sale. and distribution of alcoholic liquors. The legislature did not intend for it to
be interpreted to impose civil liabitity.” 237 Kan. at 640.

Citing K.S.A. 77-109, we noted that “[tlhe common law remains
in force in this state where the constitution is silent or the legis-
lature has failed to act.” 237 Kan. at 640. In my view, the majority’s
attempt to distinguish Ling from the present case fails. The clis-
tinction alluded to by the majority is one without a difference. In
Ling, it was the legislature’s considering and refusing to enact o
dram shop act which was indicative of legislative intent. The same
is true here relative to prohibiting teachers from serving on the
school board. The legislature’s failure to pass any of the 11 bills
introduced since 1979 speaks volumes on the issue ol whether a
teacher may serve on a school board.
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As this court has noted on numerous occasions, the rule that
statutes in derogation ol common law should be strictly construed
is not applicable in Kansas by reason of K.S.A. 77-109. Such stat-
utes are to be liberally construed to carry out the intent of the
legislature. The intent of the legislature is clear, and the common-
law doctrine of incompatibility is made inapplicable by legislative
enactment. As acknowledged by the majority, the legislature de-

SRR Rt £ cides who may qualify for public office. It has done so, and I would
i T TR TR kL N alfirm the district court.

LockeTr, J., dissenting. Further, I join the dissent of Justice
Allegrucci.

As Justice Allegrucci points out in his dissent, statutes are to be
liberally construed to carry out the intent of the legislature. The
legislature is presumed to have expressed its intent through the
language of the statute. In re Marriage of Killman, 264 Kan. 33,
42-43, 955 P.2d 1228 (1998).

In reaching its conclusion that a school teacher is not prohibited
by statute from serving as a member of the board of education of
a school district, the district court was required to use the statutory
rule of strict construction. That rule requires that ordinary words
are to be given their ordinary meaning. The statute was not to be
read to add that which is not readily found in the statute or to be
read to take out what as a matter of ordinary English language is
in the statute. Director of Taxation v. Kansas Krude Oil Reclaiming
Co., 236 Kan. 450, 455, 691 P.2d 1303 (1984).

The district court noted that the legislature specifically stated in
K.S.A. 78-8202b, K.S.A. 78-8202¢, and K.5.A. 75-8202d, that su-
perintendents, assistant superintendents, SUpervisors, principals,
board clerks, and board treasurers shall not be members of the
board. The district court further noted that K.S.A. 72-8202e pro-
vides for the board of education to set the compensation for the
officers provided for in the act or appointed by the board and then
states that “[nJo member of a board of education shall receive
compensation from the school district for any work or duties per-
formed by him.” The district court concluded that the statute
clearly prohibits a member of the board ol education [rom receiv-
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ing compensation from the school district for any work or duties
performed while acting in the capacity of a board member.

The majority disregards the rules of statutory interpretation and
the action of the legisluture to amend the statute, and then, under
the guise of the common law, the majority rewrites the statute so
that a member of the board of education cannot receive compen-
sation from the school district for any work or duties contracted to
perform for the school district. The majority’s interpretation of the
statute prohibits a member of the board of education from con-
tracting to perform any work or service for or to sell any goods to
the school district.

3-19
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House Bill 2022

Mr. Chairman, members of the Committee, thank you for the opportunity to appear before you
today to share our thoughts on House Bill 2022.

Let me say up front that we at KNEA do not believe that employees should be prohibited from
serving on their employing school board. We do believe that they should not vote on issues of
employment. But like other citizens, teachers and other school employees are taxpayers, voters,
parents and grandparents of school-age children and have a stake in the continued excellence of
their local school system both for the sake of those children and for the economic vitality of the
community.

Under HB 2022 only low income school employees or part time school employees are permitted
to serve. | would submit to you that if a $6000 school employee has the right to run and be

elected to serve on the school board, so should the $6,100 school employee or the $26,000
school employee.

Section 1(b) and section 1(c) create real problems for school boards.

While | can understand that a board member should not be voting to give his or her own business
a contract with the district, section 1(b) would likely causing contractual problems should the
owner of a business contracting with the school district be elected to office. Could the contract be
simply cancelled? Would the new board member have to give up his or her business? It may very
well be that that board member's business is the only one providing that service or is the one best
qualified to provide a particular service.

Still more problematic is section 1(c) which would prohibit any school board member from even
working for a contractor for the school district. This would be particularly devastating to small
communities where a construction worker would be prohibited from serving on the school board if
his employing company had a contract with the school district. 1t would apply to any
subcontracted service from pest control to transportation.

We would suggest that the committee amend HB 2022 by striking in line 23 after the word
“district” all language through line 24. :

We would also request that you strike section 1(c) and amend section 1(b) to simply prohibit
sitting school board members from voting on a contract with their own business.

Thank you for the opportunity to appear before you today.

House Education Committee
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Chairman Aurand and Members of the House Education Committee:

Thank you for allowing me the opportunity to appear before you today to express KASB’s
opposition to HB 2022. This measure would open membership on a local unified school district board to
employees of the district as well as prohibit persons that serve on a board from working as a contractor or
for a contractor who has contracts with that district. KASB’s policy is that we oppose legislation that
would permit school district employees to serve on the board of the district in which they are employed,
no matter how much they are paid.

We believe the opportunities for conflicts of interest to arise are much, much greater when a
person is employed by the district where they serve on the board. While it is important that persons be
encouraged to serve on local boards, it is also important for patrons of the district to have persons on that
board who can cast votes on important issues and not be restrained by a conflict of interest.

To help put this issue in its proper perspective, let me mention some names and ask committee
members if these persons should be allowed to serve in the Legislature while keeping there current
positions...Jeanne Grace, Beckie Hendricks, Norma Hudson, Kathy Lange, Jo Lathrop, Shirley Moses,
Mary Nichols, Regina Rohlfs, Jane Schaible, Roma Sessin, Charlene Swanson or Janet Jones. Of course,
all of these persons are part of your House of Representative staff. We could take this down even further
to committee staff but I believe that I probably have made my point. This is the exact same question that
was asked last year, almost to the date, when a similar bill was heard in House Governmental
Organizations and Elections Committee. That Committee rejected that proposal.

I appreciate the opportunity to present our views on this issue and would be happy to answer
questions that you might have.

House Education Committee
Date: /- 33-0 7
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