Approved: February 8, 2007
Date
MINUTES OF THE HOUSE FEDERAL AND STATE AFFAIRS COMMITTEE

The meeting was called to order by Chairman Arlen Siegfreid at 1:30 P.M. on February 7, 2007 in Room
313-S of the Capitol.

All members were present except:
Representative Ted Powers- excused

Committee staff present:
Kathie Sparks, Kansas Legislative Research Department
Dennis Hodgins, Kansas Legislative Research Department
Mike Heim, Revisor of Statutes Office
Carol Doel, Committee Assistant

Conferees:
David Stuckman - American Bail Coalition
Chris Joseph - General Counsel KPBBA
Darrel Manning - Bail Bond Recovery Agent
Manuel Baraban - Bail Bondsman
Shane Rolf - Bail Bondsman
Randall Kahler - Bail Bondsman

Others attending:
See attached list

Chairman Siegfreid directed the committees’ attention to information regarding the “Guidelines for Catered
Event Notification” which had been requested at the hearing on HB 2202 - concerning alcoholic liquors;
relating to farm wineries. (Attachment 1)

The Chair opened the floor for introduction of bills and recognized Stuart Little, Kansas Association of
Addiction Professionals. '

My, Little requested a bill that amends the Kansas State Gaming Funds. _The Chairman moved the bill,
seconded by Representative Loganbill. With no objections, the bill will be accepted.

Representative Judy Morrison requested a bill regarding certification of behavior analysts. The Chairman
moved the bill. with a second by Representative Qlson. With no objections, the bill will be accepted.

There were no further bill introductions and Chairman Siegfreid opened the floor for hearing on HB 2203 -
concerning crimes; criminal procedure and punishment; relating to release prior to trial; conditions ofrelease.

Kathie Sparks of Legislative Research gave an explanation of HB 2203.

The Chair recognized Representative Mike Peterson who spoke in favor of HB 2203 relating that the bill is
a request of the administrative judge in Wyandotte County. It allows for an alternative method of pre-trial
release for individuals accused of crimes. The amount of cash, not less than 10%. It could be whatever the
court feels is adequate. It allows the family of an individual to put up money and allow the individual out
to work and take care of his family and the money would still be there to pay fines, or restitution to higher
counsel when the case is over and they get their money back. It also allows judicial districts to hold down
the number of people who are in jail. (No Attachment)

There was a question as to whether or not there was a Supreme Court order still in effect which provided for
pretrial release and if so HB 2203 would not be necessary. Kathie Sparks of Legislative Research verified
that this order did exist and was still in effect.

There were no other persons wishing to speak in favor of HB 2203 and Chairman Siegfreid opened the floor
for opponents of HB 2203 recognizing Christopher Joseph, General Counsel for Kansas Professional Bail
Bond Association, Inc. Mr. Joseph related that studies have shown that such programs as described in the bill
result in a high rate of defendants failing to appear in court as well as overwhelming law enforcement with
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warrants and while they are free, they continue to roam the streets and commit other crimes. (Attachment

2)
Mr. Joseph called attention to a study by Helland & Tabarrok. (Attachment 3)

Also submitted for review by Mr. Joseph was an article entitled “Shirk’s Criminal History” (Attachment 4)
as well as a request from former Attorney General, Robert Stephen to former Representative Marvin Smith,
Senator Oleen and Judge Carpenter regarding their opinion concerning a pretrial release program embodied
in district court rule no. 3.324 of the third judicial district. (Attachment 5) Also submitted to the Committee
was a copy of the Supreme Court Order Number 96 regarding Pretrial Release signed by Chief Justice Richard

W. Holmes. (Attachment 6)

David Stuckman, spokesman for American Bail Coalition, gave testimony opposing HB 2203. Mr. Stuckman
stated that the bail agents are members of the Professional Bail Agents of the United States. They guarantee
and ensure that justice is served without coercion of the citizens who may be charged with a crime,
maintaining innocence until proven guilty, additionally, guaranteeing that the victims of crime have their day
in court. This is done with no cost to the taxpayers. (Attachment 7)

Bail bond recovery agent, Darrel Manning spoke opposing HB 2203. Mr. Manning opined that the bill would
put the courts in the role of the bail bondsman and would put sheriffs in the recovery agent business where
they are already spread too thin to actively deal with the number of outstanding warrants. (Attachment 8)

Manuel Baraban appeared before the committee in opposition to HB 2203. Mr. Baraban has been in the bail
bond business for almost 40 years. Mr. Baraban feels that the enactment of HB 2203 would place a greater
burden on law enforcement to find criminal defendants who fail to appear, as well as unnecessarily delaying
a victim’s right to their day in court. (Attachment 9)

Randall Kahler, General Manager of Mannie’s Bonding Company, presented testimony opposing HB 2203
relating that 10% cash bonding is a big black hole and will cost the state of Kansas and its taxpayers millions
of dollars. He further related that if the bill passes, he has three suggestions: 1) build more jails to
compensate for extra prisoners, 2) increase the budget of every sheriff’s department, and 3) give the courts
more help because of the overwhelming work load defendants jumping bond will cause. (Attachment 10)

Professional bail bondsman Shane Rolf, opposes HB 2203. It is his opinion that from a cost standpoint, a
State should choose a system of pre-trial release that produces the lowest instance of failures to appear. He
further opined that the criminal justice system cannot legitimately function when large percentages of charged
defendants do not appear to address the charges against them. All studies have shown that a pre-trial system
utilizing surety bail bonds produce the lowest rate of failure to appear of all the various methods of pre-trial
release as well as being the most inexpensive method. (Attachment 11) Mr. Kahler also submitted a copy
of a Bureau of Justice Statistics Bulletin entitled “Pretrial Release of Felony Defendants, 1992" (Attachment

12)

Written testimony in opposition to_ HB 2203 was supplied by Eric Rucker, Chief Deputy District Attorney
Johnson County, Kansas (Attachment 13) and Attorney Scott Gyllenborg of Olathe, Kansas. (Attachment 14)

Also provided to the committee by Kevin Barone, was ‘“The Effectiveness and Cost of Secured and Unsecured
Pretrial Release in California’s Large Urban Counties 1990-2000" authored by Michael Block, PhD.
Professor of Economics & Law, University of Arizona. (Attachment 15)

Eric Willis, bail bondsman; Chris Fisher, bail bondsman; and Doug Smith addressed the committee opposing
HB 2203. (No Written Testimony). ®

With no other person wishing to speak to the bill, the Chair closed the hearing on HB 2203.

There being no further business before the committee, Chairman Siegfreid adjourned the meeting.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 2
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K AN S A S

JOAN WAGNON, SECRETARY KATHLEEN SEBELIUS, GOVERNOR
DEPARTMENT OF REVENUE
ALCOHOLIC BEVERAGE CONTROL

POLICY MEMORANDUM 2002 — 4 (Revised)
Subject: Guidelines for Catered Event Notification
Revision Date: June 1, 2006

1. Purpose: The purpose of this memorandum is to provide clarification of the statutes and
regulations as they pertain to notifying local law enforcement agencies and the Division of
Alcoholic Beverage Control on catered events.

2. Applicability: This policy memorandum is applicable to all licensed caterers, drinking
establishment/caterers and hotel/drinking establishment caterers.

3. Discussion: Issues frequently surface concerning the requirement of licensed caterers to
notify local law enforcement and the Alcoholic Beverage Control Division on events they will be
catering. Kansas’ statutes and administrative regulations require licensed caterers to notify local
law enforcement and the ABC prior to conducting catered events. The following paragraphs
discuss the catering notification requirement and the Division’s policy on notifications, handling
late notifications and failure to notify.

a. K.S.A. 41-2643(d) states “A caterer shall notify the director at least 10 days prior to any
event at which the caterer will sell alcoholic liquor by the individual drink unless the director
waives the 10-day requirement for good cause shown. In addition, prior to the event, the caterer
shall notify: 1) The police chief of the city where the event will take place, if the event will take
place within the corporate limits of a city; or 2) the county sheriff of the county where the event
will take place, if the event will be outside the corporate limits of any city.”

b. K.A.R. 14-22-6 (b) requires: “Each caterer shall notify the director not less than 10 days in
advance of each event at which the caterer will sell alcoholic liquor by the individual drink.” In
reference to notifying local law enforcement agencies, K.A.R. 14-22-6 (c¢) and (d) require
respectively: “For each event to be catered in an incorporated city, the caterer shall file with the
law enforcement agency for the city in which the event will be held, a notice that an event will be
held,” and “For each event to be catered outside an incorporated city, the caterer shall file with
the sheriff of the county in which the event will be held, a notice that an event will be held.” In
addition, K.A.R. 14-22-6 (e) identifies specific requirements of the notification. This issue is
discussed in paragraph 3 (g) of this policy memorandum.

DOCKING STATE OFFICE BUILDING, 215 SW HARRISON ST, TOQPR™7* ¥© 77 7nE 2R19
Voi 785-296-7015 Fax 785-296-7185 hiip: ksre
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Subject: Guidelines for Catered Event Notification (Revised)
June 1, 2006

c. There are two issues to address when it comes to notifying ABC of catered events. The
first is late notification. There are a variety of reasons given by licensees for the late
notification. Historically, the Division policy has been to accept most late notifications but to
process them as
violations consistent with our penalty structure. For this violation, the first offense was a $250
fine with subsequent violations increasing by $250 incrementally until the fifth violation, at
which time the license was to be revoked. This approach caused licensed caterers to fail to
notify the ABC at all due to the perceived severity of the penalty.

d. The statute authorizes the Director to waive the 10-day requirement “for good cause
shown,” but fails to define “good cause shown.” There are two major categories that the ABC
generally accepts as “good cause:” 1) Licensees are often contacted late by persons desiring their
services; and 2) caterers simply fail to recognize the deadline and submit the paperwork timely.
Late notifications impact the overall ability of the ABC and local law enforcement to enforce the
liquor laws. Accordingly, licensees should make every attempt to provide at least 10 days
advance notice of catered events.

e. The second issue with regard to notifying ABC of catered events is complete failure to
notify the Division. Complete failure may be intentional or unintentional but the fact remains
that proper notification was not provided. Our previous penalty provisions treated failure to
notify and late notification the same, despite the disparity between the two.

f. Original Policy. The original policy memo on this subject provided guidance effective
July 1, 2002 whereby late notifications would be accepted but a graduated fine would be
imposed depending on how late the notification was received. This policy was revised effective
August 22, 2003, and allowed a no-fine provision for notices received less than 10 days but
greater than 5 days prior to the event for “good cause shown”.

g. Revised Policy. Effective June 1, 2006, “Good cause shown” will be presumed on any
notice provided to the Director within 10 days prior to a catered event. Failure to notify the
Director prior to a catered event will result in a $250 fine for a first offense. Under a progressive
fine structure, each subsequent violation will increase by $250 per violation through the fourth
violation. A fifth violation of this nature will normally result in revocation of the caterer’s
license.

h. Specific notification requirements. K.A.R. 14-22-6 () requires “Each notice ...shall
contain:

(1) acopy of the catering contract, in force or proposed, with the sponsor of the event,
if applicable;

(2) a clear description of the event premises which shall be in enough detail that the
event premises are identifiable;

(3) disclosure of all personnel who will be mixing or dispensing alcoholic liquor at the
event, and

fo2



Subject: Guidelines for Catered Event Notification (Revised)
June 1, 2006

(4) a statement of the dates the event will be conducted and the hours of operation on
each date.

The Notification of Catered Event form, ABC Form 318, supplies space to provide a “clear
description of the event premises” and “a statement of the dates ...and the hours of
operation.” The other two items listed under paragraphs 1 and 3 above are NOT
REQUIRED TO BE SUBMITTED with the notification of catered event document.
However, both of these items, a contract and a listing of employees mixing or dispensing
alcoholic liquor at the catered event, must be available and on-hand at the actual event.

i. Notification Procedures. Caterers may submit their notification either by mail or fax to
ABC. On all late notifications, please include an explanation of the late notification to show
good cause. Failure to provide the explanation may result in a violation carrying the penalties as
if no notification was provided. The ABC Form 318 (Notification of Catered Event) may be
mailed, faxed or emailed to: '

Kansas Alcoholic Beverage Control Division
Attn: Special Events Coordinator

Docking State Office Building, Rm 214

915 SW Harrison Street

Topeka, KS 66625-3512

or fax to: (785)296-7185
or email: abc_mail@kdor.state.ks.us
4. Additional Comments:

a. Failure to comply with the applicable statutes, regulations and/or this policy
memorandum, may result in administrative action for violation of the liquor laws.

b. ABC Agents and local law enforcement officers will verify compliance with the
provisions of the applicable statutes, regulations and this policy memorandum.

5. Clarification of Policy: All requests for clarification of this policy should be directed in
writing to this office via mail, fax, or email.

6. Effective date of this Policy: The original policy was effective August 22, 2003. This
revised policy is effective from June 1, 2006 until further notice.

Original Signed and On File

Thomas W. Groneman



Subject: Guidelines for Catered Event Notification (Revised)
June 1, 2006

cc: Assistant Attorney General
Chief of Enforcement
Licensing Supervisor
Compliance Supervisor
Administration Supervisor
Enforcement Agents

Attachment: ABC Form 318
(down load from “http://www ksrevenue.org/abc/other-forms.html™)
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14-22-6_Events; filings; notice; food sales required. (a) Each caterer, under this article, may
offer for sale, sell and serve alcoholic liquor for consumption at an event.

(b) Each caterer shall notify the director not less than 10 days in advance of each event at which
the caterer will sell alcoholic liquor by the individual drink.

(c) For each event to be catered in an incorporated city, the caterer shall file with the law
enforcement agency for the city in which the event will be held, a notice that an event will be
held. The notice shall contain that information required by subsection ().

(d) For each event to be catered outside an incorporated city, the caterer shall file with the sheriff
of the county in which the event will be held, a notice that an event will be held. The notice shall
contain that information required by subsection (e).

(e) Each notice required by subsections (c) or (d) shall contain:

(1) a copy of the catering contract, in force or proposed, with the sponsor of an event, if
applicable;

(2) a clear description of the event premises which shall be in enough detail that the event
premises are identifiable;

(3) disclosure of all personnel who will be mixing or dispensing alcoholic liquor at the event;
and

(4) a statement of the dates the event will be conducted and the hours of operation on each date.
(f) The licensee shall prominently display at each event, upon a poster or other device located at
the entrance to the event premises:

(1) the caterer's name;

(2) the caterer's license;

(3) the name of the sponsor; and

(4) a copy of the notice required by subsections (c) or (d).

(g) A caterer shall not:

(1) conduct an event upon licensed premises unless the caterer also holds the license for the
licensed premises;

(2) conduct an event for longer than seven days, unless the director first approves the longer
duration;

(3) deny access to an event to any law enforcement officer;

(4) operate an event between the hours of 2:00 A.M. and 6:00 A.M.; or

(5) sell cereal malt beverage or non-alcoholic malt beverages at an event.

(h) For each event, the caterer shall keep records for three years which:

(1) demonstrate the ratio of food sales to alcoholic beverage sales is not less than 30% in a 12
month period. This shall not apply to events conducted in a county which has eliminated this
requirement;

(2) demonstrate that all excise taxes have been paid; and

(3) demonstrate that all sales taxes have been paid. (Authorized by K.S.A. 41-2634, 79-3618, 79-
41a03; implementing K.S.A. 1989 Supp. 41-2613, K.S.A. 1989 Supp. 41-2614, 41-2634, K.S.A.
79-3609, and K.S.A. 79-41a07 as amended by L. 1990, Ch. 179, Sec. 7; effective, T-88-22, July
1, 1987; effective May 1, 1988; amended July 1, 1990; amended July 1, 1991.)

ABC 318 (Rev 01/02) page 2



NOTIFICATION OF CATERED EVENT

ALCOHOLIC BEVERAGE CONTROL
915 SW HARRISON STREET, ROOM 214
TOPEKA, KANSAS 66625-3512
Phone: (785) 296-7015
Fax: (785) 296-7185

SEE K.A.R. 14-22-6 ON REVERSE SIDE BEFORE COMPLETING FORM

Caterer License Name

Caterer License Number

Title of Event

Location of Event
(Include Street Address, City and County)

Date and Time of Event

Approximate No. of People to Be Served

Name and Address of Sponsor

Caterer Rep. and Daytime Telephone No.

Notification must be received by the ABC Director at least ten (10) days prior to any event
in which a caterer sells alcoholic liquor. A caterer must also notify the police chief or
county sheriff prior to the beginning of the event.

YOU MUST DRAW A DIAGRAM OF THE PREMISES WHERE
THE CATERED EVENT IS GOING TO TAKE PLACE.

ABC-318 (Rev. 1/02) Signature of ABC Official Date
ARTICLE 22 CATERER
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s Kansas Professional Bail Bond Association, Inc.

TO: House Federal-State Committee

FROM: Christopher M. Joseph, General Counsel
DATE: February 5, 2007

RE: Opposition to HB 2203

Good afternoon Chairman and members of the Committee, my name is Chris Joseph
and I am the General Counsel for the Kansas Professional Bail Bond Association, Inc. The
KPBBA is an association of professional sureties in the State of Kansas. We are here to
testify today in opposition of HB2203.

House Bill 2203 essentially codifies a judicially-created hybrid bond, known as the
“own recognizance cash deposit bond” or “ORCD bond”, authorized by Kansas Supreme
Court Administrative Order 96. The Supreme Court order authorizes judges to allow
defendants to post bond by paying 10% of the total bond, in the form of cash, to the district
court clerk. This hybrid bond was modeled after programs in other states. Studies have
shown that such programs result in a high rate of defendants failing to appear in court
as well as overwhelming law enforcement with warrants. See Exhibit 1. Without a
massive increase in funding to hire new officers, law enforcement is unable to actively seek
out defendants who failed to appear in court. While such defendants roam the streets, they
commit other crimes. Each year, numerous such crimes are committed in Kansas by
defendants who post this hybrid bond, fail to appear in court, and remain at large for
months because no one is actively searching for them. See Exhibit 2.

The studies attached to this memorandum provide compelling statistics. For example,
according to the Helland & Tabarrok study:

Defendants released on surety bond are 28 percent less likely to fail to appear
than similar defendants released on their own recognizance and if they do fail
to appear they are 53 percent less likely to remain at large for extended periods
of time. Deposit bonds perform only marginally better than release on own
recognizance. . . . Given that a defendant skips town, however, the probability
of recapture is much higher for those defendants on surety bond. As a result,
the probability of being a fugitive is 64 percent lower for those released on
surety bond compared to those released on cash bond. These finding indicate
that bond dealers and bail enforcement agents ("bounty hunters") are effective
at discouraging flight and at recapturing defendants. Bounty hunters. not

FEDERAL AND STATE AFFAIRS
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public police, appear to be the true long arms of the law.

Helland & Tabarrok, Public versus Private Law Enforcement: Evidence from Bail Jumping,
47 Journal of Law and Economics 93 (April, 2004).

A briefhistory on Supreme Court Administrative Order 96 is helpful. On October 26,
1993, the Third Judicial District adopted DCR 3.324. The local rule created the hybrid ORCD
bond. On February 22,1994, Attorney General Robert Stephan issued Attorney General
Opinion No. 94-25, concluding that the hybrid bond program was illegal. See Exhibit
3. The opinion addressed concerns expressed by Representative Marvin Smith and Senator
Lana Oleen. The Attorney General noted that “while courts have inherent authority to make
general rules, those rules must conform to constitutional and statutory provisions.” The
Attorney General concluded that the ORCD hybrid bond was prohibited by statute. In
reaching this conclusion, the Attorney General noted: “On at least three occasions legislation
has been introduced which would have variously prohibited or codified this 10% program .
... All three bills were defeated at various stages.” Finally, the Attorney General concluded
that it was illegal for the courts to keep a portion of the bond money as an “administrative
fee.” The Attorney General did not reach the concern of Senator Oleen "that the court is
somehow restricting the ability of a defendant to obtain the services of a professional
bondsman by requiring that a defendant select the OR-CD program."

On January 17, 1995, the Supreme Court issued Administrative Order Number
96, allowing district courts to implement programs allowing the hybrid bonds that Bob
Stephan had determined were illegal. See Exhibit 4. Order 96 provided that "in addition
to the current statutory pretrial release system, regulation of the conditions of and procedures
for pretrial release of persons charged with crime in the district courts of Kansas may be
accomplished by promulgation of a local rule substantially as provided in the attached
example." The attached rule was Shawnee County rule 3.324, which included the provision
allowing the courts to keep a percentage of the bond as an “administrative fee.” The order
was signed by former Chief Justice Richard W. Holmes.

The language of HB 2203 essentially approves of the “10% to the courts” bond
program authorized by Supreme Court Administrative Order 96. Instead of blessing the
courts’ attempt to get into the bail bond business, the legislature should prohibit it.
Senate Bill 203 does exactly that. SB 203 recognizes that the fee paid to bondsmen by
defendants provides the funding for bondsmen to track whether defendants appear in court
and, if they fail to appear, actively hunt them down and return them to jail. Without
bondsmen providing this essential service, when a defendant fails to appear in court all that
happens is that a warrant is issued, the criminal process stops, and the courts wait for the
defendant to come into contact with law enforcement, most often in the form of a traffic stop.
Unless the legislature is prepared to provide millions of dollars to fund the hiring and
training of hundreds of new police officers to actively hunt down defendants who fail
to appear, HB 2203 must be rejected.



Public versus Private Law Enforcement: Evidence from Bail

Jumping

Eric Helland" and Alexander Tabarrok

Abstract

After being arrested and booked, most felony defendants are released to await trial. On
the day of the trial, a substantial percentage fail to appear. If the failure to appear is not
quickly explained, warrants are issued and two quite different systems of pursuit and
rearrest are put into action. Public police have the primary responsibility for pursuing
and rearresting defendants who were released on their own recognizance or on cash or
government bail. Defendants who made bail by borrowing from a bond dealer, however,
must worry about an entirely different pursuer. When a defendant who has borrowed
money skips trial, the bond dealer forfeits the bond unless the fugitive is soon returned.
As a result, bond dealers have an incentive to monitor their charges and ensure that they
do not skip. When a defendant does skip, bond dealers hire bail enforcement agents,
more colloquially known as bounty hunters, to pursue and return the defendants to
custody. We compare the effectiveness of these two different systems by examining
failure to appear rates, fugitive rates and capture rates of felony defendants who fall
under the respective systems. We apply propensity score and matching techniques.

Keywords: bail, surety bond, pretrial release, bounty hunter, propensity score, matching
method

" Dept. of Econamics, Claremont-McKenna College, Email: eric_helland@MCKENNA EDU

* George Mason University, Fairfax, VA, 22030 and Director of Research, The Independent Institute, Email:
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Chicago.

FEDERAL AND STATE AFFAIRS

Date.Z Z{M 7
Attachfne it 5



1. Introduction
Approximately one quarter of all released felony defendants fail to appear at trial.

Some of these failures to appear (FTA) are due to sickness or forgetfulness and are
quickly corrected, but many represent planned abscondments. After one year, some
thirty percent of the felony defendants who initially fail to appear remain fugitives from
the law. In absolute numbers, some 200,000 felony defendants fail to appear every year
and of these, approximately 60,000 will remain fugitives for at least one year.'

Defendants who fail to appear impose significant costs on others. Direct costs
include the costs of rearranging and rescheduling court dates, the wasted time of judges,
lawyers and other court personnel and the costs necessary to find and apprehend or
rearrest fugitives. Other costs include the additional crimes that are committed by
fugitives. In 1996, for example, 16 percent of released defendants were rearrested before
their initial case came to trial (Bureau of Justice Statistics 1999). We can be sure that the
percentage of felony defendants who commit additional crimes is considerably higher
than their rearrest rate. We might also expect that the felony defendants who fail to
appear are the ones most likely to commit additional crimes. Indirect costs include the
increased crime that results when high failure to appear and fugitive rates reduce
expected punishments.”

The dominant forms of release are by surety bond, i.e. release on bail that is lent

to the accused by a bond dealer, and non-financial release. Just over one-quarter of all

! All the figures are from the State Court Processing Statistics (SCPS) program of the Bureau of Justice Statistics and
can be found in the reports of various years on Felony Defendants in Large Urban Counties. We describe the data at
greater length below, The SCPS program creates a sample representative of one month of cases from the 75 most
populous counties (which account for about half of all reported crimes). In 1996 the sample represented 55,000 cases,
which in turn represent some 660.000 filings in a year and 1.320,000 filings in the nation. The absolute figures are
calculated using this total and the release, FTA. and fugitive (defined as FTA for one year or more) rates from the
random sample.



released defendants are released on surety bond. a very small percentage pay cash bail or
put up their own property with the court (less than 5 percent combined); most of the rest
are released on their own recognizance or on some form of public bail (called deposit
bond) in which the defendant posts a small fraction. typically 10 percent or less, of the
bail amount with the court.

Estimating the effectiveness of the pretrial release system in the US can be
characterized as a problem of treatment evaluation. Treatment evaluation problems can
be difficult because treatment is rarely assigned randomly. Release assignment, for
example, is based on a judge's assessment of the likelihood that a defendant will appear
in court as well as on considerations of public safety. Correctly measuring treatment
effects requires that we control for treatment assignment. In this paper we control for
selection by matching on the propensity score (Rubin 1974, 1977, Rosenbaum and Rubin
1983, 1984 Dehejia and Wahba 1999, Heckman, Ichimura and Todd 1999).

We begin with a brief history of pretrial release followed in section 3 by a further
explanation of the different release forms and their incentive effects. Section 4 discusses
the matching method. Section 5 presents the results of the matching and our estimates of
the treatment effect. We estimate the treatment effect for three outcomes - the probability
that a defendant fails to appear at least once; the probability that a defendant remains at
large for one year or more conditional on having failed to appear (what we call the
fugitive rate); and the probability that a defendant who failed to appear is recaptured as a

function of time.

? Justice delayed can mean justice denied in practice as well as in theory. Thousands of cases are dismissed on
constitutional grounds every year because police fail to serve warrants in a timely manner (Howe and Hallissy 1999).
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2. History of Pretrial Release

Bail began in medieval England as a progressive measure to help accused
defendants get out of jail while they waited, sometimes for many months, for a roving
judge to show up to conduct a trial. If the local sheriff knew the defendant he might
release him on the defendant's promise to return for trial, sometimes backed up by some
sort of bond — but more often the sheriff would release the accused to the custody of a
surety, usually a family member or friend. Under the common law, custody over the
accused was never relinquished but instead was transferred, which explains the origin of
the extraordinary rights that sureties have to pursue and capture escaped defendants.
Initially, if the accused failed to appear, the surety literally took their place and was
judged accordingly. Over time, the penalty became less severe until the system of money
forfeiture became common.” The English system was adopted by the United States in
most particulars with the exception that personal surety was slowly replaced by a
commercial system. By the end of the 19" century commercial sureties were the norm.

Although money bail is still the most common form of release, money bail and
especially the commercial surety industry have come under increasing and often virulent
attack since the 1960s.* As noted above, bail began as a progressive measure to help
defendants get ous of jail when the default option was that all defendants would be held

until trial. In the twentieth century, however, the default option was more often thought

3 Freed and Wald (1964) describe the history of bail al greater length and provide references.

4 Floyd Feeney (1976, xi), for example, writes that "the present system of commercial surety bail should be simply and
totally abolished....It is not so much that bondsmen are evil — although they sometimes are - but rather that they serve
no useful purpose." The American Bar Association (1985, 114-115) refers to the commercial bond business as
"tawdry" and discusses "the central evil of the compensated surety system." When Oregon considered reintroducing
commercial bail, Judge William Snouffer testified "Bail bondsmen are a cancer on the body of criminal justice..."
quoled in Kennedy and Henry (1996). Supreme Court Harry Blackmun called the commercial bail system "offensive"
and "odorous" (see SCHILB v. KUEBEL 404 U.S. 357 (1971), available on the web at
http://laws.findlaw.com/us/404/357 huml.}



of as release and thus money bail was reconceived as a factor that kept people in jail. In
addition, the greater burden of money bail on the poor elicited growing concern.” As a
result significant efforts were made, beginning in the 1960s, to develop alternatives to
money bail.

In the early 1960s, the Vera Institute's Manhattan Bail Project gathered
information on a defendant's community ties and residential and employment stability
and summarized this information in a point score. Defendants with high point scores
were recommended for release on their own recognizance. Felony defendants who were
recommended for release by the Manhattan Bail Project had failure to appear rates that
were no higher than those released on money bail. Largely on the basis of these results,
in 1966 President Lyndon Johnson signed into law the first reform of the federal bail
system since 1789. The Federal Bail Reform Act of 1966 created a presumption in favor
of releasing defendants on their own recognizance.

Although the Bail Reform Act of 1966 applied only to the federal courts these
reforms have been widely emulated by the states (where the reform process began).
Every state now has some pretrial services program and four states, Illinois, Kentucky,
Oregon and Wisconsin, have outlawed commercial bail altogether. ¢ In place of
commercial bail, Illinois introduced the "Illinois Ten Percent Cash Bail" or "deposit

bond" system. In a deposit bond system the defendant is required to post with the court

an amount up to 10 percent of the face value of the bond. If the defendant fails to appear,

* In order to provide appropriate incentives, money bail is typically higher for the rich than the poor. Thus, it is not a
priori necessary that money bail should discriminate against the poor although in practice this does occur due Lo non-
linearities and fixed costs in the bail process. Assume that money bail is set so as lo create equal failure to appear
(FTA) rates across income classes. In such a case, there is no discrimination against the poor in the setiing of bail. But
if the bail amounts necessary lo ensure equal FTA rates are not linear in wealth then such rales can generate unequal
rates of release across income classes.

® In the Pretrial Services Act of 1982 pretrial service agencies were established in all 94 Federal district courts.



the deposit may be lost, and the defendant held liable for the full value of the bond. If the
defendant appears for trial, the deposit is returned to the defendant, less a small service
fee in some cases (National Association of Pretrial Service Agencies 1998). Some
counties will also release defendants on unsecured bonds. Unsecured bonds are
equivalent to zero percent deposit bonds. That is, defendants released on an unsecured
bond are liable for the full bail amount if they fail to appear but they need not post
anything to be released.

The Manhattan Bail Project showed that the failure to appear rates of carefully
selected felony defendants released on their own recognizance were no higher than those
released on money bail. But the Manhattan Bail Project released relatively few
defendants and so could easily "cream-skim" the defendants who were most likely to
appear at trial. As pretrial release programs greatly expanded across the states in the late
1960s and early 1970s, selection became more difficult and was made even more difficult
as prisons became overcrowded. Using data from the 1960s and 1970s from some 15
cities, Thomas (1976) suggested that as the percent of defendants released on their own
recognizance increased so did the failure to appear rate — a conclusion also reached by
many police chiefs and other observers of the bail process (Romano 1991).

Economic studies of the bail system include Landes (1973, 1974), Clarke et al
(1976) and Myers (1981). These studies examine the role of the bail amount in the
decision to FTA, generally finding that higher bail reduces FTA rates. These earlier
studies did not focus on the central issue of this paper - the different incentive effects of

the various release types.?

7 Ayres and Waldfogel (1994) demonstrate the subtlety of the distinctions made by bond dealers in setting bail bond
rates. Although the courts (in New Haven, Connecticut in 1990) sel higher bail amounts for minority defendants than



3. Incentive Effects of Different Release Types

The pretrial release system is designed to ensure that defendants appear in court.
It's often asserted that the commercial bail system discourages appearance because those
released on surety bond are given few incentives to show up for trial. In a key Supreme
Court case, for example, Justice Douglas argued that:

...the commercial bail system failed to provide an incentive to the
defendant to comply with the terms of the bond. Whether or not he appeared at
trial, the defendant was unable to recover the fee he had paid to the bondsman.
No refund is or was made by the professional surety to a defendant for his routine
compliance with the conditions of his bond. Schilb v. Kuebel, ((1971), 404 U.S. at
373-374).8
Similarly, Drimmer (1996, 742), says "hiring a commercial bondsman removes

the incentive for the defendant to appear at trial." Goldkamp and Gottfredson (1985, 19)
suggest that "use of the bondsman defeated the rationale that defendants released on cash
bail would have an incentive to return" and in their influential set of performance
standards for pretrial release the National Association of Pretrial Service Agencies (1998)
says under commercial bail "the defendant has no financial incentive to return to court."’
In light of the persistent criticism that surety bail encourages FTA it is perhaps
surprising that the data consistently indicate that defendants released via surety bond have
lower FTA rates than defendants released under other methods. Part of this might be
explained by selection — FTA rates, for example, may be higher for those defendants

charged with minor crimes - perhaps these defendants reason that police will not pursue a

failure to appear when the underlying crime is minor - and defendants charged with

for whites, Avres and Waldfogel find that bond dealers acted in precisely the opposite manner. What this pattern
suggests is that judges sel higher bail for minority defendants compared to white defendants with the same probability
of flight. Bond dealers are then induced by competition to charge minorities relatively lower bail bond rates.

*The case can be found on the web at http:/laws. findlaw.com/us/404/357 html.

” See also Thomas (1976, 13) who because of this issue calls the surely system "irrational."
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minor crimes are more likely to be released on their own recognizance than on surety
release. A second reason. however, is that bond dealers, just like other lenders, have
numerous ways of creating appropriate incentives for borrowers.

Most obviously, a defendant who skips town will owe the bond dealer the entire
amount of the bond just as with the deposit bond system. Defendants are often judgment
proof, however, so bond dealers often ask defendants for collateral and family cosigners
to the bond (which is not done under the deposit bond system). If hardened criminals do
not fear the law, they may yet fear their mother's wrath should the bond dealer take
possession of their mother's home because they fail to show up for trial. In order to make
flight less likely, bond dealers will also sometimes monitor their charges and require
them to check in periodically. In addition, bond dealers often remind defendants of their
court dates and, perhaps more importantly, remind the defendant's mother of the son's
court date when the mother is a cosigner on the bond (Toborg 1983).10

If a defendant does fail to appear the bond dealer is granted some time to
recapture him before the bond dealer's bond is forfeited. Thus, bond dealers have a
credible threat to pursue and rearrest any defendant who flees. Bond dealers report that
just to break even, 95 percent of their clients must show up in court (Drimmer 1996,
Reynolds 2002). Thus, significant incentives exist to pursue and return skips to Justice.

Bond dealers and their agents have powerful legal rights over any defendant who
fails to appear, rights that exceed those of the public police. Bail enforcement agents, for
example, have the right to break into a defendant's home without a warrant, make arrests
using all necessary force including deadly force if needed, temporarily imprison

defendants, and pursue and return a defendant across state lines without necessity of
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entering into an extradition process (Drimmer 1996). In Taylor vs. Taintor (16. Wall.
U.S. 366, 1873). which remains good law, the Supreme Court noted (371-372):

When bail is given, the principal is regarded as delivered to the custody of
his sureties. Their dominion is a continuance of the original imprisonment.
Whenever they choose to do so, they may seize him and deliver him up in their
discharge, and if that cannot be done at once, they may imprison him until it can
be done. They may exercise their rights in person or by agent. They may pursue
him into another state; may arrest him on the Sabbath; and if necessary, may
break and enter his house for that purpose. The seizure is not made by virtue of
new process. None is needed. It is likened to the rearrest, by the sheriff, of an
escaping prisoner.

Bond dealers prepare for the possibility of flight by collecting information at the
time they write the bond that may later prove useful. A typical application for bond, for
example, will contain information on the defendant's residence, employer, former
employer, spouse, children (names and schools), spouse's employer, mother, father,
automobile (description, tags, financing), union membership, previous arrests etc.'’ In
addition, bond dealers have access to all kinds of public and private databases. Bob
Burton (1990), a bounty hunter of some fame, for example, says that a major asset of any
bounty hunter is a list of friends who work at the telephone, gas, or electric utility, the
post office, welfare agencies or in law enforcement.'”

Bond dealers, however, recognize that what makes their pursuit of skips most
effective is the time they devote to the task. In contrast, public police bureaus are often

strained for resources and the rearrest of defendants who fail to show up at trial is usually

given low precedence. The flow of arrest warrants for failure to appear has overwhelmed

" Bail jumping is itself a crime which may resull in additional penalties.

" We thank Bryan Frank of Lexington National Insurance Corporation for discussion and sending us a typical
application form.

12 Good bond dealers master the tricks of their trade. One bond dealer pointed out to us. for example, that the first three
digits in a social security number indicate in what state the number was issued. This information can suggest that an
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many police departments so that today many counties are faced with a massive stock of
unserved arrest warrants. Baltimore alone had 54,000 unserved arrest warrants as of
1999 (Clines 2001). In recent years Cincinnati has had over 100,000 outstanding arrest
warrants stemming from failures to appear in court. One Cincinnati defendant had 33
pending arrest warrants against him (Lecky 1997). In response to the overwhelming
number of arrest warrants, most of which will never be served because of lack of
manpower, some counties have turned to extreme measures such as offering amnesty
periods. Santa Clara County in California, for example, has a backlog of 45,000
unserved criminal arrest warrants and in response has advertised a hotline that defendants
can use to schedule their own arrests (Lee and Howe 2000).13

Although national figures are not available it is clear that the problem of
outstanding arrest warrants is widespread. Texas, for example, is relatively clean with
only 132,000 outstanding felony and serious misdemeanor warrants but Florida has
323,000 and Massachusetts, as of 1997, had around 275.000 (Howe and Hallissy 1999).
California has the largest backlog of arrest warrants in the nation. The California
Department of Corrections estimated that as of December 1998 there were more than rwo
and a half million unserved arrest warrants (California Board of Corrections 1998, Howe,
Hallissy 1999). Many of these arrest-warrants are for minor offenses but tens of
thousands are for people wanted for violent crimes including more than 2,600
outstanding homicide warrants (Howe and Hallissy 1999). Howe and Hallissy (1999)

report that "local, state and federal law enforcement agencies have largely abandoned

applicant might be lying if he claims to have been born in another state (many SSNs are issued at birth or shortly
thereafler) and it may provide a lead for where a skipped defendant may have family or friends.
13 See Prendergast (1999) for description of a similar program in Kenton County, Kentucky.
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their job of serving warrants in all but the most serious cases." Explaining how this
situation came about, they write:

As arrests increased, jails became overcrowded. To cope, judges, instead
of locking up suspects, often released them without bail with a promise to return
for their next court date. For their part, police, rather than arrest minor offenders,
issued citations and then released the suspects with the same expectation.

When suspects failed to appear for their court dates, judges issued bench
warrants instructing police to take the suspects into custody. But this caused the

number of warrants to balloon, and the police did not have the time or staff to
serve them all.

4. The Matching Model with Multiple Treatments
Ideally in a treatment evaluation we would like to identify two outcomes: one if

the individual is treated, ¥, and one if no treatment is administered, 1, . The effect of
the treatment is then Y. —Y,,. But we cannot observe an individual in both states of the
world making a direct computation of Y, — ¥, impossible (Rubin 1974). All methods of

evaluation, therefore, must make some assumptions about "comparable" individuals. An
intuitive method is to match each treated individual with a statistically similar untreated
individual and compare differences in outcomes across a series of matches. Thus two
statistical doppelgingers would function as the same individual in different treatments.
An important advantage of matching methods is that they do not require
assumptions about functional form. When the research question is about a mean
treatment effect, as it is here, matching methods also allow for an economy of
presentation because they focus attention on the question of interest rather than on a long
series of variables that are used only for control purposes. Unfortunately, matching
methods typically founder between a rock and a hard place. The technique works best

when individuals are matched across many variables but as the number of variables

-/
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increases, the number of distinct "types" increases exponentially so the ability to find an
exact match falls dramatically.

In an important paper, Rosenbaum and Rubin (1983) go a long way to
surmounting this problem. Rosenbaum and Rubin show that if matching on X is valid
then so is matching on the probability of selection into a treatment conditional on X. The
multi-dimensional problem of matching on X is thus transformed into a single dimension
problem of matching on Pr(T=1I | X) where T=1 denotes treatment.'* Pr(T=1 | X) is
often called the propensity score or p-score.

The matching technique extends naturally to applications with multiple treatments
through the use of a multi-valued propensity score with matching on conditional
probabilities (Lechner 1999, Imbrens 1999). Assume that there are A/ mutually exclusive
treatments and let the outcome in each state be denoted Y, T, etc. As before, we observe
only a specific outcome but are interested in the counterfactual; what would the outcome
have been if this person had been assigned to a different treatment? Rather than a single
comparison, we are now interested in a series of pairwise comparisons between

treatments m and /. The treatment effect on the treated is written:
oM =EQX" =Y |T=m)=EQ"|T=m)-EX'|T=m), (0
where 6, denotes the effect of treatment / rather than /.

Identification of (1) can occur under appropriate conditions the most important
being that treatment outcomes are independent of treatment selection after conditioning

on a vector of attributes, X" (the conditional independence assumption). Formally,

" Matching methods are common among applied statisticians and natural scientists but have only recently been
analyzed and applied by econometricians and economists. Papers on the econometric theary of matching include
Heckman, Ichimura, Todd (1998) and Imbrens (1999). More applied work includes Heckman. [chimura and Todd

TSR
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If this assumption is valid we can use the conditional propensity score to identify the

treatment effect (see Lechner 1999),

9,”_,' — E(YM ‘ T = H’.') N E [E(Y.' I pmlmi(/Y),T — [') | T = "7]’ (3)
P
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In practice, the conditional propensity score, p™™ (x) . is computed indirectly from the

marginal probabilities p' (x)and p” (x) estimated from a discrete choice model. In this

case:

Ep™ ()] (). p" (] = Bl 2 P @ e= P @@

pl(x)+p"(x
The matching estimator in our case is created by an ordered probit model for reasons that
will be discussed below. An outline of the basic procedure is given in Table 1.

It's important to emphasize that the propensity scores are not of direct interest but
rather are the metric by which members of the treated group are matched to members of
the "untreated" group ("differently" treated in our context). After matching, and given
the conditional independence assumption, the treated and untreated group can be
analyzed as if treatment had been assigned randomly. Thus, differences in mean FTA
rates across matched samples are estimates of the effect of treatment.

Less formally. matching on propensity scores can be understood as a pragmatic
method for balancing the covariates of the sample across the different treatments (Dehejia
and Wahba 1998). Note that the covariates that we care most about balancing are those

that affect the treatment outcome. Assume, for example, that X influences treatment

(1997). Dehejia and Wahba (1998) and Lechner (2000). Our multi-treatment application is closest to that of Lechner
(1999).
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selection but does not independently influence treatment outcome. If the goal of the
selection model were to consistently estimate the causes of treatment selection we would
want to include X in the model but it is not necessarily desirable to include it when the
purpose is to create a metric for use in matching (Augurzky and Schmidt 2000). A
simple example occurs when X predicts treatment exactly. Inclusion of X would defeat
the goal of matching because all propensity scores would be either zero or one.
Similarly, we will include in the propensity score model variables that may affect the

treatment outcome even if they do not casually affect treatment selection.

5. Data and Descriptive Statistics

We use a data set compiled by the U.S. Department of Justice's Bureau of Justice
Statistics called State Court Processing Statistics (SCPS), 1990, 1992, 1994, 1996
(ICPSR 2038). We supplement with an earlier version of the same collection, the
National Pretrial Reporting Program (NPRP), 1988-1989 (ICPSR 9508). The data are a
random sample of one month of felony filings from approximately 40 jurisdictions where
the sample was designed to represent the 75 most populous U.S. counties. The data
contain detailed information on arrest charges, the criminal background of the defendant
(e.g. number of prior arrests), sex and age of the defendant,'” release type (surety, cash
bond, own recognizance etc.), rearrest charges for those rearrested, whether the defendant
failed to appear and whether the defendant was still at large after one year among other
categories.

In addition to the main release types, there are minor variations on a theme. Some

counties, for example, release on an unsecured bond for which the defendant pays no

T/
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money to the court but is liable for the bail amount should he fail to appear. Because the
incentive effects are very similar, we include unsecured bonds in the deposit bond
category.iﬁ Instead of a pure cash bond it is sometimes possible to put up property as
collateral. Since property bonds are rare (588 observations in our data, less than 2% of
all releases), we drop them from the analysis.'” Finally some counties may occasionally
use some form of supervised release. In the first year of our dataset, supervised release is
included in the own recognizance category. Supervised release often means something as
simple as a weekly telephone check-in, so including these with own recognizance is
reasonable. Supervised release is not a standard term, however, and other forms, such as
mandatory daily attendance in a drug treatment program are likely to be more binding.
To maintain comparability across years we follow the practice established in the first year
of the dataset by classifying supervised release with own recognizance. Because
supervised release is more binding than pure own-recognizance, this can only lower FTA
rates and other results in the own recognizance sample thus biasing our results away from
finding significant differences among treatments.'®

In Table 2, the mean FTA rates for release categories are along the main diagonal
with the number of observations in square brackets. The preliminary analysis suggests
that FTA rates are lower under surety bond release than under most other types of release.
Off diagonal elements are the difference between the FTA rate for the row category and

the FTA rate for the column category. The FTA rate for those released under surety bond

1> The SCPS is more complete and better organized than the NPRP data. The former, for example, includes

information on the race of the defendant that the latter does not.

'“ We drop observations with missing data on the bail amount.

17 Another reason to drop property bonds is that it's difficull to compare the bail for these releases for other release
types. A defendant, for example, may put up a $250.000 house as collateral for $25,000 in bail. Although we know the
bail amount we do no know the value of the collateral property other than that it must, by law in many cases, be higher
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is 17 percent. Compared to surety release, the FTA rate is 3 percentage points higher
under cash bonds. 4 percentage points higher under deposit bonds and 9 percentage
points higher under own recognizance (all these differences are statistically significant at
greater than the 1 percent level). Put slightly differently, compared with surety release,
the FTA rate is approximately 18 percent higher under cash bond. 33 percent higher
under deposit bond, and more than 50 percent higher under own recognizance.

We also present some information in Table 2 on emergency release. Emergency
releasees are defendants who are released solely because of a court-order on prison
overcrowding. Emergency release is not a treatment — the treatment is own recognizance
— but rather an indication of what happens when neither judges nor bond dealers play
their usual role in selecting defendants to be released.”” One would expect that relative to
those released under other categories these defendants are likely to be accused of the
most serious crimes, have the highest probability of being found guilty and have the
fewest community ties. In addition, these defendants have neither monetary incentive nor
the threat of being recaptured by a bounty hunter to induce them to return to court. Asa
result, a whopping 45 percent of the defendants who are given emergency release fail to
appear for trial. The large differences between the FTA rates of those released on
emergency release and every other category indicate that substantial and successful
selection occurs in the release versus not released decision. Emergency release is thus of

some special interest, although not directly related to the focus of this paper.

than the value of the bail amount. A cash or surety bond, therefore, is not equivalent to a property bond for the same
bail amount.

¥ We find similar results by restricting the dataset to the vears in which supervised release is given a distincl calegory.
¥ Even under emergency release some selection can oceur. Judges and jailers, for example, could order that more
inmates be paroled to make room for the most potentially dangerous accused defendants or inmates could be shipped
oul-of-state or the court-order could be (temporarily) ignored. The costs of selection. however, clearly rise
substantially when jail space is tightly constrained.
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Although the preliminary data analysis is suggestive, the difference in means
analysis could confound effects due to treatment with effects due to selection on, for
example, defendant characteristics such as the alleged crime.

6. Results
6.1 Propensity Scores from Ordered Probit

We generate propensity scores for matching using an ordered probit model. By
law, judges must release defendants on the least restrictive conditions that they believe
are compatible with ensuring appearance at trial.”’ Own recognizance, the least
restrictive form of release, is our first category followed by release on deposit bond.
Although defendants released on deposit bond must put up some cash, which they will

21
Few

forfeit if they fail to appear, the amount of the cash is typically less than $500.
people are ever held because of a failure to raise cash for a deposit bond. Defendants
who were offered financial release (but not a deposit bond) and who paid their bonds in
cash are the third category of release. Cash bond is more expensive than a deposit bond
but does not involve the monitoring of sureties. Defendants released via surety bond are
the fourth category. Although the Constitution guarantees that excessive bail shall not be
required it does not require that bail should always be set low enough for a defendant to
be able to afford release. Indeed, judges sometimes set bail in the expectation (and hope)

that the defendant will not be able to raise bail. Thus, we include defendants held on bail

or detained without bail as the final, most restrictive category, not released. Emergency

20 The Federal Bail Reform Act of 1966 required that defendants be released on the least restrictive conditions that will
ensure their appearance at trial and almos! all states have adopted similar laws since that time.

*! The median deposit bond amount is $5000 and releasees typically must deposit 10 percent or less of the bond
amount.
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releases are also included in the final category because, had it not been for the
emergency, these individuals would have not have been released.
Thus, stringency of release, measured by 7, is a linear function,
Z=f'x+y,+ A +€,
where x includes all of the independent variables in the sample, , are year specific
intercepts for 1990, 1992, 1994, and 1996 and A, are county effects. The observed values

of stringency are discrete and take on the value of 1 for those released on own
recognizance, 2 for those on deposit bond, 3 for those on cash bond, 4 for those on surety

bond and 5 if the defendant was not released. That is,

ifz' <0
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where £'s are the unknown cut points that can be estimated. Probabilities for each

release type can then be constructed (see, for example, Greene 2000). From the ordered
probit we generate conditional propensity scores for each possible pairwise comparison.™
Variables in the ordered probit specification include individual-specific indicators
denoting whether the crime the defendant has been accused of is a murder, rape, robbery,
assault, other violent crime, burglary, theft, other property offense, drug trafficking, other
drug related, or driving related (with misdemeanors and other crimes in the constant).
We also include variables for past experience with the criminal justice system. Three
binary variables are set equal to one respectively if the defendant had some active

criminal justice status at the time of the arrest (e.g. was on parole or probation), had prior
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felony arrests, or had a prior failure to appear at trial. The defendant's sex and age are
also included. Note that these variables are exactly the sorts of variables that judges use
to make treatment selection decisions.” Other, non-individual variables include the
police clearance rate, defined as the number of arrests divided by the number of crimes
per county. The clearance rate provides a crude measure of police availability that may
affect FTA rates.

County and year effects are included in the selection equation (county 29 and
1988 are excluded to prevent multicollinearity). The use of county effects in the selection
equation is noteworthy because it implies that matching will occur with "quasi"-fixed
effects. A true fixed-effects estimator would require that comparables come from within
the same county. The matching estimator takes into account county effects when seeking
a match but does not insist that every match must be within-county. In particular, some
counties do not release on deposit bond and others do not release on surety bond. A
fixed-effects estimator would not use information from these counties in estimating the
effect of the deposit and surety treatments. The matching estimator will use information
from these counties if matching is strong on other variables. A pure fixed-effects
estimator may also be important, however, so we discuss this at greater length in the

section below on unobservables. The results of the ordered probit estimation are in Table

2 We have also estimated the results using a multivariate logit model. The results are substantively similar,

3 Avers and Waldfogel (1994) identify eight characteristics that judges may consider in setling bail: 1) the nature and
circumstances ol the offense (il relevant): 2) the evidence against the defendant; 3) the defendant’s prior criminal
record: 4) the defendant’s prior FTA record: 5) the defendant’s family ties; 6) the defendant’s employment record: 7)
the defendant’s financial resources: and 8) the defendant’s community ties. Although Ayers and Waldfogel's study
deals only with Connecticut the eriteria are similar in other stales.
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6.2 Matching Quality
A match is defined as the pair of observations with the smallest difference in

propensity scores so long as the difference is less than a predefined caliper. If no
observations can be matched within the caliper distance, the observations(s) is dropped.
We use matching with replacement so the order of matching is irrelevant and every
untreated observation is compared against every treated observation.**

The match quality is good, as we match large proportions of the sample despite
using a caliper of only 0.0001.%° Figure 1A presents a box and whiskers plot of the
propensity scores for each treatment category (including the "treatment" of not-released)
conditional on the actual treatment. The left most part of the graph, for example, gives
the box and whiskers plot for the propensity of receiving the own, deposit, cash, surety
and not released treatments for all defendants who received the own treatment.*

Figure 1B plots the box and whiskers for the pairwise (conditional) probabilities
for the own v. surety comparison. The Pr. Own and Pr. Surety arrows indicate that we
can find good comparables, statistical doppelgangers, for individuals released under
either treatment. Many of the defendants released on surety bond, for example, were as
likely to have been released on their own recognizance (3" box from the left) as those

who actually were released on their own recognizance (1* box from the left). Similarly,

many of the defendants who were released on their own recognizance were as likely to

* Dehejia and Wahba (1998) find that matching with replacement is considerably superior to matching with non-
replacement.

** When matching on variables with fewer observations, such as fugitive rates conditional on FTA as we do below, we
match using a caliper of .001. The caliper size makes little difference to the results.

2 In a box and whiskers plot the box contains the interquartile range (IQR) the observations between the 75" percentile
(the Lop of the box) and the 25" percentile (the bottom of the box), The horizontal line towards the center of each box
is the median observation. The whiskers are the so called adjacent values which extend from the largest observation
less than or equal to the 75 percentile plus 1.5 * IQR and the smallest observation more than or equal to the 25
percentile minus 1.5* [QR. Points outside the box and whiskers are called extreme values or outside points and for
clarity are not plotted in this graph. In this plot. the width of the box is proportional (o the square rool of the number of
observations in that category.
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have been released on surety bond (2™ box from the left) as those who actually were
released on surety bond (4lh box from the left). Note that it's important that the boxes
overlap across treatments, not that they overlap within treatments — i.e. the fact that in
Figure 1A the propensity to receive the deposit bond treatment is everywhere lower than
the propensity to receive own recognizance simply reflects the fact that deposit bond is a
low probability event. More important is that the deposit bond treatment is a low
probability event regardless of actual treatment —we can thus find good comparables
across the treatments. Alternatively stated, the overlap in the boxes across treatments
indicates that random factors play a large role in treatment selection thus aiding our effort
to find true comparables.27

Although we can find good comparables across the release treatments we cannot
find good comparables for those who were not released. Indeed, the Figure 1A box and
whiskers plot of the propensity for not-released among those who in fact were not-
released doesn't overlap ar all with the propensity to be not-released for those who were
released. Defendants who are not-released differ greatly from released defendants.®
(This is consistent with the very high FTA rates we found for emergency releasees in
Table 2). The fact that the model is capable of finding large selection effects if they
exist, as they apparently do for those not-released, bolsters the finding that selection on
observables is not overly strong among the release treatments.

6.3 Estimated Treatment Effects: Failure to Appear
In Table 4 the row variable denotes the treated variable and the column the

untreated variable. For reference, the main diagonal includes the mean FTA rate in that

" Another interesting aspect of the box and whisker plot is that it suggests that almost everyone can be released on
their own recognizance, even thase who might in another time and place be released only with high bail. Thirty percent
ol released defendants accused of murder, for example, were released on their own recognizance.

Bt/
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category from the full sample.”” Reading across the surety row, for example, we see the
estimated difference in FTA rates caused by the surety treatment relative to the column
treatment — i.e. the estimate of the effect of treatment on the treated. The matching
estimator suggests that similar individuals are 7.3 percentage points or 28% less likely to
fail to appear when released on surety bond than when released on their own
recognizance. Similar individuals are also 3.9 percentage points or 18% less likely to fail
to appear when released on surety bond than when released on deposit bond. The
estimated treatment effect for those on surety bonds versus cash is small and not
statistically signiﬁcant.m

Two standard errors are presented in Table 4. The first takes into account
uncertainty in the matched samples but assumes that the propensity score is known with
certainty. The second estimate is a bootstrapped standard error that takes into account
uncertainty propagating from the estimation of the propensity score. The "regular" and
bootstrapped standard errors are close with the bootstrap errors being approximately 8-20
percent higher.”' All the statistically significant results are significant at greater than the
1% level using either standard error. Since the estimation of the propensity score adds
very little uncertainty to the matching estimators and because calculating bootstrap errors

is very time and resource intensive we present only the regular standard errors in future

2 1t is possible to find defendants who were released who might not have been released — thus the data is consistent
with the adage that it is better to let 10 guilty men go free than jail one innocent man.

* The mean FTA rate for the full sample is included as rough guide to absolute effects. Note, however, that the
matched sample is usually smaller than the full sample so the mean FTA rate for the matched and full samples can be
slightly different.

3 As a test of matching quality we also ran a linear regression on the matched samples that included Surety Bond and
all the variables in Table 3. The results are similar, as they should be if the matched samples divide other covariates as
if they were assigned randomly. The coefficient on Surety Bond in the surety versus own regression, for example, is —
6.5 which is within one standard deviation of the —7.3 matching estimate. We do a more detailed comparison of linear
regression and matching results further below.

*! Not surprisingly. the smaller differences occur in comparisons using either of the largest groups. own ar surety.
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results.” Readers may add 15% to these errors to control for uncertainty in the
estimation of the propensity score.

Unlike Table 2, both the top and bottom halves of Table 4 are filled in; this is
because the estimate of the treatment on the treated is conceptually different from the
estimate of the treatment on the untreated (differently treated). For example, the effect
of the surety treatment relative to own recognizance for those who were released on
surety bond is not necessarily the exact opposite of the effect of own recognizance
relative to surety bond on those who were released on own recognizance. As it happens,
however, our estimates of these effects are similar. The estimate of the effect of own
recognizance relative to surety on those who were released on their own recognizance,
for example, is 6.5 percentage points, similar in size but opposite in sign to the —7.3
surety effect relative to own recognizance of those who were released on surety bond.
The similarities across diagonals suggest that either (or both) treatment selection or
treatment effect does not interact strongly with defendant characteristics. One possible
exception is that the deposit bond treatment relative to cash is estimated at 4.1 percentage
points while the cash bond treatment relative to deposit is estimated at —1.5 percentage
points.

In Table 5 we extend our matching algorithm so that it matches on the propensity
score and the bail amount. Bail is determined by the same sorts of factors that enter into
treatment selection (e.g. seriousness of crime, prior arrests etc.), and thus matching on p-
score will match on bail to some extent. But in the matched surety bond sample, for

example, the mean bail is $8243 but in the cash bond sample it is only $3883. The

*2 The bootstrap errors in Table 5 were calculated using 100 replications of the model. The procedure took over 48
hours on a reasonably fast Pentium computer,
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difference is to be expected as defendants with low bail amounts will tend to self-select
into cash rather than surety bail. If higher bail significantly discourages FTAs,
differences in bail amounts could account for perceived treatment effects among release
types. Thus, to ensure that the effects are not being caused by bail per se, we match on
propensity score and the natural log of bail using the Mahalanobis distance as a metric.”™

In the surety v cash bond sample matching on bail suggests a small but
statistically significant positive impact of surety bond on FTA rates. Matching does
distribute bail amounts across the treatments. In the sample matched on bail and
propensity score the mean bail amounts in the surety and cash bond sample are, $4011
and $3927 respectively. Thus, high-bail surety bond releases are thrown out in order to
match surety releases to the cash bond sample. The results on the other treatment effects
are similar to those found earlier. In particular, surety and cash bond both result in lower
FTAs than deposit bond.
6.4 Estimated Treatment Effects: The Fugiiive

A surprisingly large number of felony defendants who fail to appear remain at
large after one year, approximately 30%. Alternatively stated, some 7% of all released
felony defendants skip town and are not brought back to justice within one year. We call
FTAs that last more than one year, fugitives.

The surety treatment differs most from other treatments when a defendant
purposively skips town because this is when bounty hunters enter the picture.* Ifthe

surety treatment works, therefore, we should see it most clearly in the apprehension of

¥ The Mahalonobis distance is a Euclidian (squared) distance that is weighted by the inverse covariance matrix for the
matching variables. For details see Sianesi (2002).

¥ We use the term bounty hunter or bail enforcement agent to refer to private pursuers of felony delendants. Bond
dealers typically pursue their own skips. Literal bounty hunters are typically not called in unless the skip is thought to



fugitives. Given that a defendant fails to appear. we ask what is the probability that the
defendant is not brought to justice within one year and how does this vary with release
type? Importantly, once a defendant has decided to abscond there is no reason why
anything other than the different effectiveness of public police and bail enforcement
agents should have a systematic effect on the probability of being recaptured.

Table 6 provides strong evidence that bounty hunters are highly effective at
recapturing defendants who attempt to flee justice - considerably more so than the public
police. The main diagonal of Table 6 contains the mean fugitive rate conditional on FTA
along with the number of observations in each category. The estimated treatment effect
for the row versus column variables are shown in the off diagonals with standard errors in
parentheses. The probability of remaining at large for more than a year conditional on an
initial FTA is much lower for those released on surety bond. The surety treatment results
in a fugitive rate that is lower by 17, 15.5, and 25.6 percentage points compared to own
recognizance. deposit bond and cash bond respectively. In percentage terms the fugitive
rate under surety release is 53%, 47%, and 64% lower than the fugitive rate under own
recognizance, deposit bond and cash bond respectively. Similarly. the own recognizance,
deposit and cash bond treatments result in fugitive rates that are 29%, 47%, and 47%
higher than under surety.

There are also some interesting non-surety effects in Table 6. Note that the
fugitive rate conditional on an FTA is higher for cash bond relative to release on own
recognizance. Earlier (see Table 5) we had found that the FTA rate was lower for cash

bond relative to release on own recognizance. What this suggests is that defendants on

have crossed state or international lines. Services like Wanted Aler(, http://mwww.avantedalert.com, regularly post ads in
USA Today that list fugitives and their bounties.
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cash bond are less likely to fail to appear than those released on their own recognizance
but if they do fail to appear they are less likely to be recaptured. The result is pleasingly
intuitive. A defendant released on his own recognizance has little to lose from failing to
appear and thus may fail to appear for trivial reasons. But a defendant released on cash
bond has much to lose if he fails to appear and thus those who do fail to appear do so
with the goal of not being recaptured.

The propensity score method can be very informative about the entire distribution
of treatment effects. In Figure 2 we graph smoothed (running-mean) FTA and fugitive
rates against surety p-scores for the own-recognizance and surety treatments (conditional
on receiving either surety or own). (We omit graphs for the other treatment comparisons
for reasons of length). The two downward-sloped less-thick curves graph smoothed FTA
rates against the p-scores for those defendants released on their own recognizance or
surety. The slope of each line indicates the direction and strength of the effect of
observables on selection in that treatment. The difference between the own and surety
lines at any given propensity score is an estimate of the treatment effect, controlling for
abservables. The difference is roughly constant which indicates that despite some mild
selection the treatment effect is roughly independent of observables.

For both the own and surety treatments, FTA rates fall as the propensity for
receiving surety increases. That is, FTA rates fall as observables move in the direction
predicting surety release. The fall is gentle; moving from a near zero propensity to a near
1 propensity reduces the FTA rate by approximately 5 percentage points. The effect is
sensible if we recall that many FTAs are short-term - the defendant forgets the trial date

or has another pressing engagement. These sorts of FTAs are likely to be more common
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for defendants with observables that predict low p-scores because judges release most
defendants on their own recognizance and reserve surety release for defendants accused
of more serious crimes. Few people will forget to show up for their murder trial but some
may do so if the trial involves a driving offense. At the same time, however, we expect
that defendants accused of more serious crimes - who have more to lose from being
found guilty - are more likely to purposively abscond. If this is correct. we ought to see a
positive correlation between the surety propensity score and the fugitive rate (failing to
appear and not found within one year) conditional on having failed to appear.

The two upward-sloped and thick lines plot smoothed fugitive rates against the surety
propensity score. As before the slope of the plots gives the direction and strength of
effects caused by selection on observables and the treatment effect for any given
propensity score is the difference between the FTA rates at that propensity score. Unlike
FTA rates, the selection effects for conditional fugitive rates are positive — that is, as
observables move in the direction of a greater propensity to be selected for surety release
the fugitive rate increases. Interestingly, the effect of selection on defendants released
on surety bond is less than that of defendants released on their own recognizance, deposit
or cash bond (i.e. the "slope" of the plot is less). What this suggests is that the surety
treatment works well even for those defendants whose observables would predict higher
FTA rates. We examine the issue of unobservables at length below but since selection by
observables has little influence on fugitive rates, Figure 2 already suggests that
unobservables would have to be very different from unobservables in order to greatly

affect the results.
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6.5 Kaplan-Meier Estimation of FTA Duration
The higher rate of recapture for those released on surety bond compared to other

release types can be well illustrated with a survival function. For a subset of our data,
just over 7000 observations, we have information on the time from the failure to appear
until recapture (return to the court). A survival function graphs the percentage of
observations that survive at each time period. We estimate a survival function for each
release type using the non-parametric Kaplan-Meier estimator. Typically, the Kaplan-
Meier estimator is used only for preliminary analysis and is then followed by a
parametric or semi-parametric model. Although parametric and semi-parametric models
allow for covariates they require sometimes-tenuous assumptions about functional form.
Instead, we follow our earlier approach of creating matched samples. Thus, using the
same procedure as earlier, we create three matched samples surety v. own, surety v.
deposit and surety v. cash. We then compare the survival function across each matched
sample. The matching procedure ensures that covariates are balanced across the matched
samples so it is not necessary to include additional controls for covariates.

Figure 3 presents the survival functions. In each case the survival function for
those on surety bond is markedly lower than that for own recognizance, deposit bond, or
cash bond. The ability of bail enforcement agents relative to police to recapture
defendants who skip bail is evident within a week of the failure to appear.”> By 200 days
the surety survival rate is some 20 to 30 percentage points or 50 percent lower than the

survival rate for those on cash bond, deposit bond or out on their own recognizance, i.e.

¥ A number of estimates have been made that bounty hunters take into custody between 25,000 and 35,000 fugitives a
vear, depending on the year (see various sources in Drimmer 1996 also-Barr 2000). These figures are consistent with a
recapture rate of over 95 percent and are consistent with the number of fugitives on surety bond. Il appears, therefore,
that almost all fugitives on surety bond are recaptured by bail enforcement agents and not by the police. Bounty
hunters. however, will sometimes track down defendants and then tip police as to their whercabouts so police will
somelimes be involved in some aspects of recapture.

= ‘:’,-?c@
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the probability of being recaptured is some 50% higher for those released on surety bond
relative to other releases. (Note that there are three surety bond survival functions, one
for each comparison group, but that these are nearly identical). Figure 4 presents a
similar regression matching on propensity score and bail. The survival functions appear
more ragged but otherwise the results are very similar.

Table 7 shows the results of a log rank test (Kalbfleisch and Prentice 1980). The
log rank test confirms Figures 3-4; we can easily reject the null of equality of the survivor
functions - defendants released on surety bond are much more likely to be recaptured (i.e.
less likely to remain at large, "survive") than are those released on their own

recognizance, deposit bond or cash bond.

7. Looking for Unobservables

Matching is a powerful and flexible tool, but like linear regression, it is not a
research design that magically guarantees the identification of causal effects. In this
section we use a number of techniques to test for robustness and to rule out the
potentially confounding effects of unobservables. Analyzing unobservables requires
identification assumptions and, as always, such assumptions are open to question.
Nevertheless. we are able to offer several identification strategies that allow us to analyze
three classes of potentially unobserved variables; 1) unobservables associated with
counties, 2) variables associated with individuals that are unobserved by us but observed
by judges and 3) variables associated with individuals that are observed neither by us nor
by judges. Analyzing each of these possibilities we converge on the finding that

treatment effects rather than unobserved variables explain why FTA rates and fugitive
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rates are much lower for defendants on surety bond compared to defendants on other
forms of pre-trial release.
7.1 County Unobserveds

We begin with county unobservables. Counties vary on a wide set of dimensions
such as size, population density, average crime rate, and prosecutorial and police
strategies. If any of these are correlated across the data with FTA and fugitive rates and
with the propensity to use commercial bail, this could bias our results. Earlier we noted
that county variables in the ordered probit selection equation make the matching
estimator a "quasi-fixed" estimator. We now examine whether we find similar results
using a true fixed-effects regression. Some counties do not use some release programs.
In running a particular fixed-effects regression, say of the surety versus own treatment,
we could use every county that contains both treatments but instead we take a more
conservative approach. Our fixed effects regression contains only those counties with
every treatment program — we assume, in other words, that counties with every treatment
program are the most comparable. This reduces the number of counties and observations
by approximately 40 percent. The regression includes county fixed effects and all of the
variables in Table 3. For comparison purposes we also run the matching estimator on the
new sample and we run the probability model on the matched samples. By including
fixed effects the identification of the treatment effect comes only from the within-county
variation in FTA rates among treatment types. Thus, the fixed effects regression controls
for any unobserved but fixed variable associated with counties.

In Table 8 we focus on the fugitive results and the surety treatment effect on the

treated. The first number is the coefficient on surety bond in a linear probability model

2-F0



followed by the matching estimate; respective standard errors are in parentheses.”® The
percentage point treatment effects are somewhat smaller than in the full sample but they
are smaller when estimated by either the linear probability model with fixed effects or the
matching estimator thus suggesting that the differences are due to sample and not to
estimation technique. In percentages the surety treatment effect results in estimated
fugitive rates that are lower compared to own, deposit and cash bond rates by 15-22%,
54-38%, and 40.7-41.5% (where the first number uses the linear probability model and
the second the matching estimator). The fixed effects and matching estimates are within
a standard deviation of one another, or a shade of a standard deviation in the Surety v.
Deposit comparison. We conclude that the fugitive rate for those released on surety bond
is considerably lower than it is for defendants released under other categories even after
restricting the sample to the most comparable counties and including county fixed effects.

Using county fixed effects throws out the cross-county variation but arguably this
variation is the most revealing because it may be the most “fortuitously random.”
Consider those states that have banned commercial bail. It seems plausible that matching
can find two individuals who are comparable but for the fact that one individual could not
have been assigned surety bail while the other could and was assigned surety bail.
Comparing these individuals gives as a measure of what would happen if a county lifted
its ban on commercial bail.”’

Table 9 demonstrates that states that ban commercial bail pay a high price. We

estimate that FTA rates are 7 to 8 percentage points or approximately 30% higher under

** We use a linear probability model to allow for full fixed effects. The marginal effect (discrete method) of Surety
Bond in a probit model with a constant and one county variable dropped are virtually identical, -4.4. -16.3, and -15.3
respectively. Restricting the linear model to the matched sample makes little difference. The coefficients on Surety
Bond in the full sample are 4.9. -11.0. and -16.5 respectively.

gl



(%]
—_

deposit or own recognizance compared to what they would have been if the same
individuals were released on surety bond.** As before, we find that cash bond is about as
effective as surety at controlling FTA rates. The fugitive rate conditional on FTA is
much higher, under own, deposit. or cash release than under surety; higher by some 15,
20, and 36 percentage points or 78%, 85 and 93% respectively - even larger figures than
we found earlier.
7.2 Unobserved by us but Observed by Judges

Unobserved variables may be associated with individuals rather than with
counties. Since we do not have repeated data on individuals, controlling for individual
observables requires stronger identification assumptions. If unobservables associated
with individuals are important, however, it’s worthwhile noting that they are likely to
bias the surety treatment effects downwards. In assigning defendants to release
treatments, judges are supposed to choose the least restrictive form consistent with
reasonable assurance that the defendant will appear at trial. "Cream skimming,"
therefore, is built into the release process and the cream gets released on own
recognizance and deposit bond while the skim are held or released on cash or surety
bond.

Defendants who are released on cash or surety bond were not released on their
own recognizance presumably, although not necessarily, because a judge thought the
FTA likelihood under such a release form would be too high. If judges observe some

information that we do not, we would expect cash and surety releases to have more

7 Since we are interested in the cross-county variation, the propensity scores for these tests were generated from an
ordered probit that did not include county fixed effects but was otherwise identical 1o that used earlier.

* Note that in Table 9 we examine the treatment effect of own, deposit and cash relative to surety because this is the
relevant comparison when considering the experiment of lifting the ban on commercial bail. As noted carlier, the



unobserved variables pointing in the direction of higher FTA rates than those defendants
released under other treatments. For example, if judges are more likely to assess bail
when the evidence against a defendant is strong or when the defendant has a surly
demeanor and if strong evidence or surly demeanor is associated with higher FTA and
fugitive rates (as it should be if judges are doing their job) then our estimates of the
surety treatment effects are oo low.

We have already found some evidence which would suggest the bias in our results
is downward. Recall from Figure 2 that the effect of selection on ebservables is to raise
the fugitive rate (we focus on the fugitive rate because it is most dispositive statistic
concerning the effectiveness of the surety treatment). If selection on unobservables is in
the same direction as selection on observables, then our estimates of the surety treatment
effect are too low. Unless there is reason to think that the process that makes one
variable observed and another unobserved is correlated with the outcome it's best to
assume that selection on unobservables is in the same direction as selection on
observables (because if the process that determines what is observable is random we
should learn something about all variables from those that we observe). In addition to
this general argument, we have a specific argument. We know that what judges are
supposed to do is to assign defendants with higher FTA and fugitive rates to more
restrictive release categories and they should do so using all the variables that they
observe even if some of these variables are unobserved by us.

If judges have access to information that we do not, we might expect this

information to be incorporated into the bail amount. Thus, one way of accessing this

treatment effect on the treated and untreated are similar so we could also have examined the surety treatment effect
relative Lo the alternative release types.
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information is to match on the propensity score and the bail amount thereby controlling
for information that is unobserved to us but observed (and used) by judges.

Earlier we matched on propensity score and bail amounts when matching on FTA
rates. The motivation at that time was to control for the incentive effect of bail. We can
see now, however, that matching on bail also controls for information observed by judges
but not observed by us. When the outcome is fugitive rates conditional on having failed
to appear, however, there is no longer an independent effect arising from the bail amount
- once a defendant has failed to appear for any significant amount of time his bail is sunk
and therefore irrelevant. The only reason to match on bail when the outcome is fugitive
rates is to control for potentially unobserved judicial information.

Table 10 presents the results for matching on propensity score and (log) bail. The
estimate of the surety treatment v. deposit bond is lower than without matching on bail
but the surety v. cash treatment effect is nearly identical to that found earlier. Unless
judges act perversely they will assign defendants with a higher propensity to fail to
appear to more restrictive release categories. The information theory predicts, therefore,
that matching on bail will result in a larger estimated treatment effect than matching on a
reduced information set. The surety v. deposit estimate is different when matching on
bail but it's smaller not larger than that found when matching on propensity score. In
addition, no bail effect shows up in the surety v. cash estimates. Overall, this suggests
that judges do not have much information in addition to that which we observe.

We have also matched on only predicted bail generated from a Tobit mode].
Results (available upon request) are very similar to those presented already and are

“omitted here for reasons of length.
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7.3 Unobserved Individual Effects

Variables associated with individuals may be observed neither by us nor by
judges. We propose two identification strategies. First, some 14 percent of defendants
out on pre-trial release are arrested for another crime before they are sentenced for the
first crime. We assume that the probability of being rearrested is positively correlated
with the probability of becoming a fugitive. Suppose, for example, that guilty defendants
are less likely to show up for trial than innocent defendants and innocent defendants are
less likely to be rearrested than guilty defendants. There is good evidence for some such
assumption because in the raw data defendants who are never rearrested have an FTA
rate of 11% but defendants who are rearrested for another crime have an FTA rate of
43%.

If rearrest is positively correlated with the probability of becoming a fugitive and
if treatment does not influence rearrest rates, then rearrest rates by treatment will track
unobserveds. Table 11 provides evidence for the second clause - in the raw data there is
very little variation in rearrest rates across treatment categories.

The evidence suggests that treatment does not influence rearrest rates so any
differences in rearrest rates across treatment categories can be assigned to the influence
of unobserveds. Nevertheless, it is useful to consider two reasons why treatment might
influence rearrest rates. First, bond dealers have an incentive to ensure that their charges
show up at trial. Although the rearrest of a defendant is not usually grounds for the

forfeiture of the bond dealer's bond,*” bond dealers do monitor their charges and such

¥ The only circumstance where this might occur is if the defendant is arrested in another state and for this reason fails
to show up at trial. Even in this case the surety has some time, usually 90 to 180 days, to locate the defendant before the
bail is forfeited. Reynolds (2002) suggests that parole and probation bonds be created such that bond dealers would
forfeit their bonds if the defendant was rearrested. [f this were to occur then bond dealers would have the same
incentives to reduce defendant rearrest as they today have to ensure that defendants appear at trial.
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monitoring might reduce rearrest rates. Second, bond dealers might be able to select
defendants who are unlikely to flee and thus also unlikely to be rearrested.’’ Note that
both of this hypotheses imply that all else equal, rearrest rates should be lower for those
released on surety bond.

Table 12 (matching on propensity score and bail) presents the rearrest “treatment
effects" for the various release types. In no case is the rearrest rate lower for surety bond
compared to other treatment types. Thus there is no evidence that monitoring
significantly reduces rearrest rates or that bond dealers selectively choose defendants
with low rearrest and FTA rates. Thus any “treatment effect” is best interpreted as the
influence of unobserved variables and the direction of this influence is indicative of the
influence of unobserved variables on FTA and fugitive rates. The surety v. own and
surety v. deposit comparisons show positive but very small and statistically insignificant
effects suggesting that unobserved variables have little influence on FTA and fugitive
rates across these comparisons. The surety v. cash bond comparison suggests that the
surety treatment increases rearrest rates by 4.5 percentage points which implies that
unobserved variables operate in a direction that offsets the true treatment effect of surety
on FTA and fugitive rates. Recall from Tables 4 and 5 that we found that FTA rates were
slightly higher under surety than under cash bond. The evidence from rearrest rates
suggests that unobservables may be responsible for part of this and that the true treatment

effect is somewhat lower. Similarly, although we found large negative effects on fugitive

40 Note. however. that no bond dealer could stay in business if she only bonded the innocent.
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rates from the surety treatment (relative to cash treament). the evidence suggests that, if
anything, that the true treatment effects may be even more negative.”!

The rearrest data also allows for another interesting comparison. For a small
subset of our data, 1331 observations from 1988 and 1990. we know the re-release type
for those individuals who are arrested and released on a second charge. We do not know
whether the individual failed to appear on the second charge, which is why we don't have
repeated observations. Nevertheless, the second arrest and release data may be revealing.

Suppose that the initial release is own recognizance and the second release is via
surety bond. By monitoring and possibly recapturing the defendant if he skips on the
second trial. bail bondsmen and their agents create a positive externality with respect to
fugitive rates on the first trial. This potential externality means that we need not compare
own recognizance to surety releases to measure a surety treatment effect. Instead. we can
compare defendants who received own recognizance with other defendants who received
own recognizance in their first release and surety in their second release. Similarly, we
can compare fugitive rates on the first trial for defendants whose first and second releases
were own and own with those whose first and second releases were own and surety.

With this comparison we control for any selection effects on the first release.

The unconditional fugitive rate of defendants who are released on their own
recognizance and not rearrested is 8.48 percet1t.42 The fugitive rate of defendants who are
released on their own recognizance and who are rearrested and then released again on

their own recognizance is almost identical, 8.04 percent. But the fugitive rate for those

#!' Qince we find thal rearrest rates vary little by treatment category we should also find that treatment effects measured
in the rearrest sample, i.e. using only those defendants who were subsequently arrested for a second crime. should be
similar to those found in the one-arrest sample. We have run these matching tests on propensity score and bail and do
find similar results which we omit for reasons of length. Results available upon request.
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defendants initially released on their own recognizance but then rearrested and rereleased
on surety bond is just 1.9 percent. The difference between the own and the own-surety
fugitive rate is statistically significant at the greater than 1% level. The difference
between the own-own and own-surety rate, which controls for rearrest. is also statistically
significant at the greater than 1% level. Table 13 summarizes.”

Our last identification strategy uses an instrumental variable. When jails become
overcrowded judges are pressured to release individuals on their own recognizance rather
than running the risk of setting bail that the defendant might not be able to secure. Bond
dealers understand that overcrowded jails mean less surety business. One Arkansas
newspaper headline, for example. read "Crowded jails put squeeze on bondsmen." The
article noted that local bond dealers were "feeling the pinch of jail overcrowding"
because more suspects were being released on their own recognizance resulting in a
significant drop-off in business (Kimbrough 1989).

We define ratio as the county jail population divided by the official jail capacity.
A ratio greater than 1 indicates overcrowding. We suggest that jail overcrowding is not
likely to be correlated with unobservables that affect FTA and fugitive rates. In addition,
to test whether ratio is an useful instrument for surety bond (relative to own
recognizance) we run a first stage regression of surety bond on ratio and every other
exogenous variable including the crime variables and county and year fixed effects.*

The coefficient on ratio is —16.4 with a robust standard error of .0189 (t=8.67). A rule of

2 Earlier we focused on fugitive rates conditional on having FTA. We focus on unconditional fugitive rates here
because we have fewer observations. We have data on rearrest and re-release type for 1988 and 1990.

3 We have also run similar tests where we control for the charges by focusing only on those individuals whose second
charge was the same as the first charge. We again find that surety release results in significantly lower fugitive rates.
Results available upon request.

“ We focus on surety versus own because the deposit bond sample is small and overcrowding is unlikely to have a
large effect on the cash/surety margin. Although judges could lower bail amounts thus encouraging cash bond this



thumb is that a t statistic of 3.2 or greater suggests a reasonable instrumental variable so
ratio looks like a good instrument for surety bond. Table 14 presents estimates for the
effect of surety bond on FTA rates and fugitive rates conditional on FTA with ratio used
as an instrument.

In the FTA equation the coefficient on surety is —17.2, consistent in sign but
larger in size to that found via matching but not statistically significant at conventional
levels (p=.16). Similarly the coefficient on surety in the fugitive conditional on FTA
equation is negative and much larger than that found previously and is statistically
significant at the greater than 5% level.* We have found very little evidence of selection
effects using previous tests (e.g. from Figure 1-2, and using the information from rearrest
rates) in which case instrumental variables add noise to the estimating equation. A
Hausman test comparing the OLS results using surety bond and the IV results verifies
this finding. The IV results, therefore, give us additional confidence that our previous
estimates of the surety treatment effect are not greatly contaminated by unobservables
and, to the extent that unobservables are important, the I'V results are consistent with the
earlier results in suggesting larger not smaller surety treatment effects.

In this section we have controlled in a variety of ways for county effects,
individual effects observed by judges but unobserved by us and pure unobserved effects
of a very general nature. We have also noted the cream that judges skim goes to own
recognizance and deposit bond while the skim are released on cash or surety bond.
Consistent with this, observable selection effects on fugitive rates are positive. The

evidence from rearrest rates and the IV suggests that unobservables are not biasing our

does not guaraniee a reduction in overcrowding. Indeed. lower bail amounts will not necessarily increase the number
of releases because lower bail amounts discourage release via surety bond,
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results upwards. Taken together the evidence suggests that we have good estimates that

surety release reduces FTA rates, survival times and fugitive rates.

8. Conclusions

When the default was for every criminal defendant to be held until trial, it was
easy to support the institution of surety bail. Surety bail increased the number of releases
relative to the default and thereby spared the innocent some jail time. Surety release also
provided good, albeit not perfect, assurance that the defendant would later appear to stand
trial. When the default is that every defendant is released, or at least when many people
believe that "innocent until proven guilty" establishes that release before trial is the ideal,
support for the surety bail system becomes more complex. How should the probability of
failing to appear and all the costs this implies, including higher crime rates, be traded-off
against the injustice of imprisoning the innocent or even the injustice of imprisoning the
not yet proven guilty? We cannot provide an answer to this question but we can provide
a necessary input into this important debate.

Defendants released on surety bond are 28 percent less likely to fail to appear than
similar defendants released on their own recognizance and if they do fail to appear they
are 53 percent less likely to remain at large for extended periods of time. Deposit bonds
perform only marginally better than release on own recognizance. Requiring defendants
to pay their bonds in cash can reduce the FTA rate to a similar rate than that for those
released on surety bond. Given that a defendant skips town, however, the probability of
recapture is much higher for those defendants on surety bond. As a result, the probability

of being a fugitive is 64 percent lower for those released on surety bond compared to

2 We find similar results using an instrumental variables probit.

F-4o



those released on cash bond. These finding indicate that bond dealers and bail
enforcement agents ("bounty hunters") are effective at discouraging flight and at
recapturing defendants. Bounty hunters, not public police, appear to be the true long

arms of the law.

40
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Table 1 : Algorithm for the estimation of &,/
Step | Estimate the Propensity Score via an Ordered Probit
For each treatment T=1...M and individual N=1...K obtain
[Py (x). Py (X),.... Pi (x)] and compute py™ (x) = (3.),”
p;\ )+ Dy “\)
Step 2 Create a Matched Sample
For a given pair of treatments m and
1) Choose an observation 7 that received treatment m
ii) Match i to an observation j in the treatment subsample that is less
than the caliper distance and closest to 7 in terms of p&™ (x). If no
such observation exists drop observation i. (In the case of
multivariate matching ‘closeness’ is based on the Mahalanobis
distance.)
iii) Repeat i) and ii) until no observations in m remain.
Step 3 Estimate the Treatment Effect
Subtract the mean outcome in the "untreated” matched group from the mean
outcome in the matched treated group.
Table 2: Mean FTA Rates by Release Category, 1988-1996
Own Deposit Bond | Cash Surety Emergency
Recognizance Bond Bond Release
Own 26% - » " ¥
Recognizance [20,944] d g 2 19
Deposit Bond 21% " -
[3605] 1 4 -23
Cash Bond 20% 2 %
[2482] 3 5
Surety Bond 17% g
[9198]
Emergency 45%
Release [584]

Mean FTA rates for release calegories, rounded to the nearest integer, are along the main diagonal
with the number of observations in square brackets. Off diagonal elements are the difference

between the mean FTA rate for the row category and the mean FTA rate for the column category.
* Statistically significant at the greater than 1% level.




Table 3: Ordered Probit on Stringency of Release, also includes county and year

effects (not shown).

Variable Coefficient
Local Conditions:
Time, in davs, to scheduled start of trial -0.5821%*
(0.0038)
Local Clearance Rate (total arrest/ total crime) 0.3957
(0.1799)
Defendant is Charged with:
Murder 0.33915*
(0.051044)
Rape 0.376661%
(0.032133)
Robbery 0.146899%
(0.028193)
Assault 0.208538*
(0.039397)
Other Violent 0.048705***
(0.02932)
Burglary -0.10109*
(0.027354)
Theft -0.16676*
(0.029142)
Other Property Crime 0.212824*
(0.026824)
Drug Trafficking -0.1147*
(0.027033)
Other Drug Crime -0.01139
(0.041254)
Driving Related Crime -0.18755%*
(0.016514)
Defendant Characteristics:
Age of defendant 0.000854
(0.000653)
Female (ves=1) 0.873055%
(0.080055)
Active Criminal Justice Status 0.191588*
(0.013974)
Previous Felonies 0.244761%
(0.013558)
Previous Failure to Appear 0.123918*
(0.015137)
Number of Observations 58.585

Asymptotic Standard Errors in parenthesis

* Statistically significant at the greater than 1% level (two sided).
*# Satirically significant at the greater than 5% level,

*# Statistically significant at the greater than 10% level.
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Table 4: Treatment Effects of Row versus Column Release Category on FTA Rates
using Matched Samples, 1988-1996

Own Deposit Bond Cash Bond | Surety Bond
Recognizance
Own 6% A 4.8% 6.5%
Recognizance - (1.0/1.1) (1.1/1.2) (.78/.78)
Deposit Bond -3.1% 1% 4.1% 3.3%
(1.1/1.2) B (1.5/1.6) (1.1/1.3)
Cash Bond -5.8% -1.5 20% 1.8/2.0
(1.3/1.6) (1.6/2.0) (1.4/1.8)
Surety Bond -7.3% «3.9% 1.7 17%
(.78/.89) (1.1/1.2) (1.3/1.4)

Mean FTA rates for release categories for the full sample are along the main diagonal. OfT diagonal
elements are the estimated treatment effects of the row category versus the column category.
Standard errors in parentheses — the first standard error assumes the p-score is estimated with
certainty the second uses bootstrapping to estimate the standard error including uncertainty of the p-

score.

Matching Caliper=.0001
* Statistically significant at the greater than 1% level (two sided).
** Qatirically significant at the greater than 5% level.

** Statistically significant at the greater than 10% level.

Table 5: Treatment Effect of Row versus Column Release Category on FTA Rates using
Samples Matched on Propensity Score and Bail Amount, 1988-1996

Deposit Bond Cash Bond Surety Bond
Deposit Bond 21% 3.1 4.1%
(1.9) (1.2)
Cash Bond -4.2%* 20% -2.1
(2.0) {L:7)
Surety Bond -4.3% 3.4%% 17%
(1.3) (1.6)

Mean FTA rates for release categories for the full sample are along the main diagonal. Off diagonal
elements are the difference between the mean FTA rate for the row category and the mean FTA rate for the

column category. Standard errors are in parentheses.

Matching Caliper=.0001
* Statistically significant at the greater than 1% level (two sided).

*# Statistically significant at the greater than 5% level.

** Satistically significant at the greater than 10% level.




Table 6: Treatment Effect of Row versus Column Release Category on the Fugitive
Rate using Matched Samples, Conditional on FTA. 1988-1996

Own Deposit Cash Bond | Surety Bond
Recognizance Bond
Own 32% -3 -4.G* 9.4%
Recognizance [5440] (2.6) (2.9) (2:1)
Deposit Bond -2 33% -6.2 12.1%
(2.6) [766] (4.1) (2.7)
Cash Bond 11.9* -3.8 40% 18.6%*
(3.0) (4.4) [506] (3.7)
Surety Bond -17* -15.5% -25.6% 21%
(2.0) {2.9) (4.2) [1537]

Mean fugitive rates, defined as FTAs that last longer than a year, for release categories for the full
sample are along the main diagonal with the number of observations in that category conditional on
an FTA in square brackets. Off diagonal elements are the difference between the mean fugitive rate
for the row category and the mean fugitive rate for the column category estimated using matching.
Standard errors are in parentheses.

Matching Caliper=.001

* Statistically significant at the greater than 1% level (two sided).

** Statistically significant at the greater than 5% level.

*# Statistically significant at the greater than 10% level.

Table 7: Log Rank Test of the Equality of the Hazard Functions
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Matching on Propensity Score

Matching on Propensity
Score and Bail

Surety v. Surety v. Surety v. Surety v. Surety v.
Own Deposit Cash Deposit Cash
Surety 1033 883 852 685 501
[787] [678] [629] [563] [373]
Own 1167
[1412]
Deposit 817 716
[1021] [837]
Cash 507 287
[729] [414]
Total 2200 1700 1359
¥ against null of equality of 121% 105* I51* L 85%
hazard rates
Matched on: Pr(surety) Pr(surety) Pr(surety) Pr(surety) Pr(surety)
and bail and bail

Column entries equal the actual number of FTAs returned to court. Column entries in brackets represent the

expected number of FTAs returned.

* Statistically significant at the greater than 1% level (two sided).
** Statistically significant at the greater than 5% level.
*#* Statistically significant al the greater than 10% level.




Table 8: Effect of Surety Treatment versus other Release Types on Fugitive Rates in
Fixed Effects Regressions Using Only Counties with All Release Types, 1988-1996

Surety v. Own Surety v. Deposit Surety v. Cash Bond
Recognizance Bond
Treatment -4 3FFH[62F -16.5%/-11.7* -15.6%/-16.9%
Effect (2.5/2.4) (3.9/3.4) (2.8/5.3)
Observations 1853 1670 1909

The first number is the coefficient on Surety Bond in a linear probability model run on matched
samples with all the covariates in Table 3 plus county fixed effects. The second number is the
treatment effect estimated via matching. Respective standard errors are in parentheses.
Matching Caliper=.001

* Statistically significant at the greater than 1% level (two sided).

*#* Statistically significant at the greater than 5% level.

##% Qatistically significant at the greater than 10% level.

Table 9: Effect of Alternative Treatment versus Surety Bond on FTA and Fugitive
Rates (conditional on FTA) Matching Individuals from States that have Banned
Surety Bonds with Similar Individuals Released on Surety Bond, 1988-1996

Own Recognizance | Deposit v. Surety | Cash v. Surety Bond
v. Surety Bond Bond
Treatment 3 &
Effect on FTA gg) Y?g) (‘i 'f)
Rates ' ' :
Lreatment 114.8% +19.8% +35.7%
Fugitive Rates el (2.9) 8.0)

Standard errors are in parentheses.

Matching Caliper=.0001

* Statistically significant at the greater than 1% level (two sided).
** Statistically significant at the greater than 5% level.

#*# Qtatistically significant at the greater than 10% level.

Table 10: Treatment Effect on the Fugitive Rate using Samples Matched on
Propensity Score and Bail, Conditional on FTA, 1988-1996

Surety v. Deposit Bond Surety v. Cash Bond
-0.4% -25.3%
(3.3) {3.5)

Matching Caliper=.0001

* Statistically significant at the greater than 1% level (two sided).
** Gtatistically significant at the greater than 5% level.

** Statistically significant at the greater than 10% level.
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Table 11: Mean Rearrest Rates by Release
Category, 1988-1996

; 14.9%
Own Recognizance 20.945]
. 13.3%
Deposit Bond 13605]
14%
Cash Bond [2482]
_ 12%
Surety Bond (9202]
Percentage of rearrests by release category. Number
of observations in square brackets.

Table 12: Effect of Surety Treatment Effect versus other Release Types on Rearrest
Rates using Samples Matched on p-Score and Bail, 1988-1996

Surety v. Own Surety v. Deposit Surety v. Cash Bond
Recognizance Bond
Surety Bond 0.7 58 4.5%
(0.6) (1.0) (1.3)
Matched
Ol ERons 14,925 9,740 7,064

Matching Caliper=.001
Matching estimators of the surety treatment effect.

* Statistically significant at the greater than 1% level (two sided).
#* Statistically significant at the greater than 5% level.

#%% Statjstically significant at the greater than 10% level.
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Table 13: Unconditional Fugitive Rates by Arrest-Rearrest Category, 1988,1990
1) Own and Not | 2) Own-Own | 3) Own- r-test 1-3 t-test 2-3
Rearrested Surety
Fugitive 8.48 8.04 1.49 29 2.6
Rate [17,828] [191] [134] P1>3=0019 P2>3=0047

Own-Own indicates first release on own recognizance and second release on own recognizance. Own-
Surety indicates first release on own recognizance. second release on surety.

Table 14: Surety vs. Own Recognizance Treatment Effect Estimated using Ratio as an
Instrument for Surety Bond, 1988-1996

FTA Rate Fugitive Rate Conditional on FTA
Surety Bond -17.2 -79.7%*

(12.3) (36.3)
Observations 22,136 4698

Robust standard errors.
* Statistically significant at the greater than 1% level (two sided).
#* Statistically significant at the greater than 5% level.

#k% Qatistically significant at the greater than 10% level.
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Office of the Attorney General
State of Kansas

Opinion No. 94-25
February 22, 1994

Re: Criminal Procedure--Conditions of Release--Release Prior to Trial--Local Court
Rule Concerning Pretrial Release

Synopsis: District court rule 3.324 does not sanction the practice of nonjudicial officers
admitting persons in custody to bail. Rather, the court has determined bond amounts
and types of bonds for certain crimes and the nonjudicial officers are charged merely
with executing the court's mandate.

K.S.A. 22-2814 et seq. do not authorize the practice of allowing a defendant to post 10%
of the bond amount with the clerk of the district court. Furthermore, it is not
permissible for a court to retain any portion of a cash deposit for the purpose of bond,
however, the "fee" which the third judicial district is currently collecting from the
defendants is not a "fine, penalty, or forfeiture” pursuant to K.5.A. 1993 Supp. 20-350
and, therefore, does not have to be turned over to the state treasurer.

K.S.A. 22-2809 requires that a court release a surety on the bond if the latter surrenders
the defendant and requests discharge from the obligation. Consequently, a court may
not impose a condition in the bond obligation which requires that a surety remain liable

on the bond until the criminal proceeding is over.

Paragraph 15 of the district court rule requires that the court's order reflect the type of
bond procedure that the defendant is using. Cited herein: K.5.A. 1993 Supp. 20-350; 22-
2802; K.S.A. 22-2809; 22-2814; Kan. Const., art. 2, § 16.

The Honorable Marvin Smith

State Representative, Fiftieth District
State Capitol, Room 115-5

Topeka, Kansas 66612
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Shirk's Criminal History

B shincs Criminal History
Kara Fullmer

Justin Shirk, who police believe may have killed his ex-wife and run off with his
daughter Wednedsay has had more than one run-in with the law. On the
Wednesday he took off, he was meant to appear in court on charges of two counts
of aggravated assault and criminal damage that happened only four months ago. He
was charged for assaulting two teenagers and repeatedly ramming their car with his.

So why was Shirk allowed to be back on the streets? Shirk took advantage of a type
of bond known as an Own Recognisance Cash Deposit, or ORCD, which one local
attorney says makes it too easy for criminals to slip through the cracks.

Shawnee County Court set Justin Shirk's bond at 7500-dollars after he was charged
with aggravated assault in June. Instead of going through a bonding agency for the
money to get out of jail, Shirk used an ORCD bond collected by the county. He only
had to pay 10% of the $7500, and promise to pay the rest if he didn't show up to
court. When Shirk missed his appearance Wednesday, Attorney Chris Joseph who
represents Viking Bail Bonds says he was not surprised.

"They put the money down, walk out the door and don't show up, time after time,"
Joseph explains.

This was only Shirk's first ORCD bond, but Joseph says in many cases ORCD's
make it easier not fo show up for court.

"The ninety-percent they are expected to pay, it's pretty well known that no one is
out collecting that ninety-percent," says Joseph.

On a professional surety bond issued by a bonding agency, if a person is a no
show, a bondsman will quickly track them down and take them to court. But when
the county issues the bond, and the person doesn't show...

"A warrant is issued, the warrant goes to warrant department at the sherrif's office,
and they're inundated with warrants. So often it just sits on the books until someone
is pulled over or does something and is arrested again," Joseph says.

Joseph admits, in Justin Shirk's case if's not likely either the county or a professional
bondsman would have been able to track him down this morning before he allegedly
took off with his daughter. Bui, Joseph says he knows of at least three cases last
year where a person released on an ORCD did not appear, and committed further
crime.
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The Honorable Lana Oleen

State Senator, Twenty-Second District
State Capitol, Room 136-N

Topeka, Kansas 66612

Honorable William Carpenter

Administrative Judge of the Third Judicial District
Shawnee County Courthouse

Topeka, Kansas 66603-3922

Dear Representative Smith, Senator Oleen and Judge Carpenter:

You request our opinion concerning a pretrial release program embodied in district
court rule no. 3.324 of the third judicial district. Briefly, the program which is
administered by court services officers and employees of the department of corrections
establishes an automatic bond schedule for pretrial release for certain crimes.
Representative Smith and Senator Oleen are concerned that certain facets of this
program violate the statutes which deal with pretrial release and surety bonds. Those
concerns can be summarized as follows:

1. Do court services officers (C5Os) and employees of the department of corrections
(DCOs) who are sworn as deputy clerks of the district court, have authority to admit to
bail persons in custody?

2. Is it permissible for a court to allow an accused person to post 10% of the amount of
an appearance bond?

3. Is it permissible for a court to retain 10% of an appearance bond as an
administrative "fee" and must the court turn over this amount to the state treasurer
pursuant to K.5.A. 1993 Supp. 20-350?

4. Does the court have the authority to impose certain conditions upon the surety
relative to the surrender of the defendant?
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5. If a defendant requests to be released on a professional surety bond, can the court
modify the bond which is currently in place to reflect that change?

Our inquiry will focus on whether certain provisions of district court rule 3.324 violate
the statutes. In order to make that determination, it is important to not only review the
rule itself but to understand the mechanics of how it operates.

The rule establishes an automatic bond schedule (schedule) for certain crimes ranging
from county resolution violations to "C" felonies. The schedule sets forth the amount
and type of bond which the court will accept. Under certain conditions, persons in
custody are not eligible for schedule bonds. (Some of those circumstances include
situations involving prior bond forfeitures, extradition, prior felony convictions and if
there is a threat to public safety or fear that the accused may flee the jurisdiction.) If the
schedule requires a surety bond in the amount of $1,000 or less, Shawnee county
residents may be released on their own recognizance if they or their surety have
significant ties to the county. (E.g. real estate, employment, Kansas driver's license, etc.)
Such a defendant as well as his or her surety enter into a written recognizance bond by
which the defendant agrees to appear in court when required. If the defendant fails to
appear, the bond is forfeited and the surety or the defendant is liable for the face
amount of the bond.

If the schedule requires a surety bond in an amount over $1,000 and less than $2,500,
Shawnee county residents may be released if they or their surety meet the significant
ties condition and if the defendant posts an "OR cash deposit bond" (OR-CD). This
bond requires that the defendant or surety deposit 10% of the face amount of the bond
to the clerk of the district court. If the defendant fulfills all the conditions that the bond
requires, 90% of the deposited amount is returned to the defendant and the clerk retains
the remainder as an "administrative fee" which is then turned over to the county. For
example, if the bond amount is $2,500, the defendant or surety pays $250 to the clerk. If
the defendant complies with the bond conditions, $225 is returned to him or her and the
clerk retains $25. If the defendant fails to comply and the bond is forfeited the surety or
the defendant is liable for the face amount of the bond minus the amount previously
deposited.

With this background, we will answer your queries keeping in mind that while courts
have inherent authority to make general rules, those rules must conform to
constitutional and statutory provisions. Therefore, a court cannot promulgate rules
which contravene statutory provisions. Gas Service v. Coburn, 389 F.2d 831 (10th Cir.
1968), reversed on other grounds; Synder v. Harris, 89 S.Ct. 1053, 394 U.S. 332, 22
L.Ed.2d 319 (1969); 21 C.].S. Courts § 126. Supreme court rule 105 authorizes judicial
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districts to make rules necessary for the administration of their affairs to the extent that
they are not inconsistent with applicable statutes.

*3 1. Do court services officers and employees of the department of corrections who
are sworn are deputy clerks of the district court have authority to admit to bail persons
in custody?

Paragraph 1 of district court rule 3.224 states, as follows:

"1. Court services officers (C50) and Shawnee county department of corrections
officers (DCO) who are sworn as deputy clerks of the district court, are authorized to
admit to bail persons in custody in accordance with the provisions of this order."

Absent statutory authority nonjudicial officers may not admit accused persons to bail.
8 C.J.S.Bail § 50. Specifically, a district court clerk has no power to take or approve
recognizances and the court may not deputize the clerk to do so. Morrow v. State, 5
Kan. 563 (1869); 8 C.].S. Bail § 52; 8 Am.Jur.2d Bail and Recognizance § 21. However,
admitting a person to bail is an entirely different act from the taking, accepting or
approving bail after its allowance by a court; the former is generally considered to be a
judicial act to be performed by a court or judicial officer while the latter is merely a
ministerial function which may be performed by any authorized officer. 8 C.J.S. Bail §
39, 8 Am.Jur.2d Bail and Recognizance § 9. The act of taking and approving the bail
bond in accordance with court orders has been held to be a ministerial act which may be
delegated without statutory authority. Thus, after bail has been allowed and its amount
fixed by the proper judicial officer, a clerk, by direction of the court, may accept and
approve a bail bond. 8 C.].S. Bail, § 53.

While the choice of language in paragraph 1 of the court rule is unfortunate because it
appears to allow CSOs and DCOs to admit people to bail, in actuality, this is not what
occurs. The court, through its inherent rule making power, has established bond
amounts and types of bonds which are required for certain crimes. Basically, the court
has decreed that if certain conditions exist, a person may be released from custody. The
CSOs and DCOs do not set bond amounts nor do they determine whether a surety is
required. They merely determine whether the defendant meets the conditions that the
court has already prescribed, and, if so, they ensure that the appropriate paperwork is
filled out by the defendant who is then released. In effect, the court has preset the bond
amounts, the types of bonds, and the conditions under which a defendant may be
released and it is the responsibility of the nonjudicial officers to ensure that the court's
order is carried out. Consequently, it is our opinion that the district court rule does not
sanction the practice of nonjudicial officers admitting persons in custody to bail.



Rather, the nonjudicial officers are merely performing ministerial acts pursuant to court
order.

You indicate concern that this procedure may violate K.S5.A. 1993 Supp. 22- 2802 by
releasing defendants prior to their first court appearance. This statute states, in relevant
part, as follows:

"Release prior to trial. (1) Any person charged with a crime shall, at the person's first
appearance before a magistrate, be ordered released pending preliminary examination
or trial upon the execution of an appearance bond in an amount specified by the
magistrate and sufficient to assure the appearance of such person before the magistrate
when ordered and assure the public safety.”

There is nothing in the statutes which prohibits the release of a defendant on bond
prior to his or her first appearance. In fact, K.5.A. 22-2901(1) and (3) contemplate that a

person who is arrested be taken "without unnecessary delay" to a magistrate who can
then fix the terms and conditions of an appearance bond. Consequently, it is our
opinion that K.5.A. 1993 Supp. 22- 2802 provides that if the defendant has not been
released prior to the first appearance, the defendant will be released upon execution of
an appearance bond.

2. Is it permissible for a court to allow accused persons to post 10% of the amount of
an appearance bond?

K.S.A. 1993 Supp. 22-2802(3) and (4) provide, in relevant part, as follows:

"(3) The appearance bond shall be executed with sufficient solvent sureties who are
residents of the state of Kansas, unless the magistrate determines, in the exercise of such
magistrate's discretion, that requiring sureties is not necessary to assure the appearance
of the person at the time ordered.

"(4) A deposit of cash in the amount of the bond may be made in lieu of the execution
ofthe bond by sureties.”

The statutes do not specifically address the propriety of the court's 10% OR- CD
program. K.S.A. 1993 Supp. 22-2802 was originally enacted in 1970 and it drew heavily
on federal bail reform law which was designed to encourage the release of defendants
without money bail and to minimize the number of cases where the defendant would
be detained pending trial. Kansas Judicial Council Bulletin, October, 1969, p. 45.
Release on the person's own recognizance was the norm and money bail or pretrial
detention in lieu thereof was contemplated only when special circumstances existed
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which could best be met by use of traditional bond.

K.S.A. 1993 Supp. 22-2802 contemplates three types of bonds: Appearance bonds with
sureties, appearance bonds without sureties, and a cash bond in the full amount. On at
least three occasions legislation has been introduced which would have variously
prohibited or codified this 10% program. (House bill no. 2009 introduced during the
1985 session, house bill no. 2961 in 1986 and house bill no. 2252 in 1987). All three bills
were defeated at various stages.

The court justifies its use of this program under the authority of K.S.A. 22-2814 et seq.

which authorize each district court to "establish, operate and coordinate release on
recognizance programs and supervised released programs”. We have reviewed the
legislative history of these statutes in order to determine whether the legislature
intended to allow such a program under the auspices of these recognizance statutes.

These statutes were originally enacted in 1978, however, the supreme court concluded
that they violated the one subject rule in article 2, § 16 of the Kansas constitution. State
ex rel. Stephan v. Thiessen, 228 Kan. 136 (1980). The statutes were reenacted in 1981
without the constitutional infirmities.

Recognizing the unfairness of a system that relied heavily on money bail and
professional bondsmen, these statutes were enacted to rely less on the financial
resources of the defendant and concentrate on the risk of nonappearance. Minutes,
Senate Committee on Federal and State Affairs, March 23, 1978.

"House bill No. 3129 would permit the establishment of release-on- recognizance
(ROR) and supervised released programs in the state. These programs will permit the
pretrial release of those selected individuals who are unable to post money bond but
who have stable roots in the community indicating that they will appear at trial and
their release will not jeopardize public safety. House bill no. 3129 would authorize each
district court to establish, operate, and coordinate ROR and supervised released
programs which would be administered by probation officers and other personnel of
the district court." Proposal No. 14, Report on Kansas Legislative Interim Studies to the
1978 Legislature, Feb. 1978, p. 56.

Neither proposal no. 14 nor any of the testimony before the senate federal and state
affairs committee included any discussion of a 10% cash deposit bond program.
However, it is interesting to note that included in house bill no. 3129 was an
amendment to then K.S.A. 1977 Supp. 22-2802 which would have allowed a defendant
to execute an appearance bond and deposit with the court a sum not to exceed 10% of



the bond amount -- the deposit to be returned if the defendant made the required
appearances. (House bill no. 3129, sec. 5). However, the senate committee struck the
amendment and the 10% cash deposit provision was never enacted.

In determining legislative intent, the historical background, legislative proceedings
and changes made in the statutes during the course of their enactment may be
considered in determining legislative intent. Urban Renewal Agency of Kansas City v.
Decker, 197 Kan. 157 (1966). Rejection by the legislature of a specific provision
contained in a proposed enactment is persuasive to the conclusion that the act should

not be so construed as in effect to include that provision. City of Manhattan v. Eriksen,
204 Kan. 150 (1969). (In Erikson, the court interpreted the eminent domain act as not

including as an element of damage the cost of removal of personal property -- noting
that while the original bill included such a cost as an element of damage, the senate
judiciary committee deleted the item.)

We cannot ignore the fact that when the ROR statutes were being considered this 10%
cash deposit program - which is currently in use by the third judicial district court - was
specifically rejected. Consequently, it is our opinion that the district court's 10% OR-CD
program goes beyond the authority granted to district courts under the purview of
KS.A. 22-2814

*6 3. Is it permissible for a court to retain 10% of the OR-CD bond as an administrative
fee or must the clerk of the district court turn it over to the state treasurer pursuant to
K.5.A. 1993 Supp. 20-350?

In attorney General Opinion No. 89-113, we concluded that if an appearance bond is in
the form of a cash deposit, the authority of the court to retain the deposit or to apply
any of it to court costs or fines depends on the statute because the court has no inherent
power to do so. In the absence of such a statute, retention of the cash deposit is
impermissible. While we realize that this opinion addressed K.5.A. 1993 Supp. 22-
2802(4) - (a deposit of cash in the amount of the bond may be made in lieu of the
execution of the bond by sureties), the rationale can be applied to the situation at hand
where the court accepts a percentage of the bond amount in cash and then retains a
portion of that cash as a "fee." Consequently, it is our opinion that the third judicial
district court lacks the power to withhold any amount from the cash deposit because
there is no statutory authorization to do so.

However, this "fee" is not a "fine, penalty or forfeiture" which would trigger the
operation of K.S.A. 1993 Supp. 20-350 which requires that "all moneys received by the
clerk of the district court from the payment of fines, penalties and forfeiture shall be



remitted to the state treasurer." A fee is generally regarded as a charge for some service
whereas a fine, penalty, or forfeiture is a pecuniary punishment imposed by a tribunal
for some offense. Executive Aircraft Consulting Inc. v. City of Newton, 252 Kan. 421
(1993); Vanderpool v. Higgs, 10 Kan.App.2d 1, 2 (1984); United States v. Safeway Stores,
140 F.2d 834, 839 (10th Cir. 1994); Missouri-Kansas-Texas Railroad Company v.
Standard Industries Inc., 192 Kan. 381, 384 (1964). It is our opinion that the fees
collected by the district court clerk do not fall under the purview of K.S.A. 1993 Supp.
20-350 and, therefore, do not have to be turned over to the state treasurer.

4. Does the court have the authority to impose certain conditions upon the surety
relative to the surrender of the obligor?

Paragraph no. 14 of the district court rules states:

"It is a condition on all private or professional surety bail bonds in this judicial district
that sureties shall agree to remain liable on all bail bonds until all proceedings arising
out of the arrest and/or case for which the bond was posted are concluded or until they
are released by court order. No surety shall be released on their obligation on a bail
bond once posted without court approval. Any surety or person arrested and turned in
on bond by their surety, may file a motion with the court for a determination of whether
or not the bail bonds should be revoked or continued."

Your concern is whether this provisions violates K.5.A. 22-2809 which provides:

"Any person who is released on an appearance bond may be arrested by his surety ...
and delivered to a custodial officer of the court in any county in the state in which he is
charged and brought before any magistrate having power to commit for the crime
charged; and at the request of the surety, the magistrate shall commit the parties so
arrested and endorse on the bond ... the discharge of such surety; and the person so
committed shall be held in custody until released as provided by law." (Emphasis
added.)

An appearance bond is a contract between the principal (defendant) and surety on the
one hand and the state on the other. State v. Indemnity Insurance Company of North
America, 9 Kan.App.2d 53, 55 (1983). Theoretically, the courtis a party to the
contractual obligation between the surety and the defendant and, therefore, would have
the right to negotiate a condition that the surety remain liable on the bond until the
conclusion of the proceedings or until the court releases the surety on the bond. The

problem with this theory is that we interpret K.5.A. 22-2809 as requiring the court to
discharge the surety upon the latter's request (if the defendant is surrendered) and
consequently paragraph 14's requirement that sureties agree to remain liable until the

criminal proceeding is over violates K.5.A. 22-2809's provision that sureties be released




upon request. However, it is appropriate for the court to require that a surety file a
motion for release as long as that motion is granted without delay.

5. If the defendant requests to be released on a professional surety bond, can the court
modify the bond which is currently in place to reflect such a change?

Paragraph 15 of the district court rule states:

"Bail bonds designated as OR-cash, cash or professional surety shall be written only
on the terms specified by the district judge. If a defendant requests release on a
professional surety bond when cash or OR-cash deposit has been specified, the CSO or
DCO shall contact the judge authorizing the bond, for modification of the bond."

Whenever a defendant has been released on bond, the court issues an order which
designated the bond amount, bond conditions, and the type of bond (i.e. professional
surety, nonprofessional surety, OR, OR-cash deposit, OR- supervised, cash). If the
defendant desires to use a professional surety, the order will reflect this fact. If the
order indicates a bond with a nonprofessional surety and the defendant desires to use a
professional surety instead, then paragraph 15 requires that the C5O or DCO contact
the court so that the order will reflect the change.

Senator Oleen indicates concern that the court is somehow restricting the ability of a
defendant to obtain the services of a professional bondsman by requiring that a
defendant select the OR-CD program. This complaint is beyond our purview and moot
in light of our opinion that the court's OR-CD program goes beyond the authority
granted to the court under K.5.A. 22-2814 et seq. We interpret this paragraph to require

that the court order reflect the type of bond the defendant is currently using as well as
the conditions of the bond and we find no violation of any statute in this procedure.

Summarizing our opinion, we conclude the following:

1. District court rule 3.324 does not sanction the practice of nonjudicial officers
admitting persons in custody to bail. Rather, the court has determined bond amounts
and types of bonds for certain crimes and the nonjudicial officers are charged merely
with executing the court's mandate.

*82. K.5.A. 22-2814 et seq. do not authorize the practice of allowing a defendant to
post 10% of the bond amount with the clerk of the district court.
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3. Furthermore, it is not permissible for a court to retain any portion of a cash deposit.
However, the "fee" which the third judicial district is currently collecting from
defendants is not a "fine, penalty, or forfeiture” pursuant to K.S.A. 1993 Supp. 20-350
and, therefore, would not be required to be turned over to the state treasurer.

4. K.S.A. 22-2809 requires that a court release a surety on the bond if the latter
surrenders the defendant and requests a discharge from the obligation. Consequently, a
court may not impose a condition in the bond obligation which requires that a surety
remain liable on the bond until the criminal proceeding is over.

5. Paragraph 15 of the district court rule requires that the court order reflect the type
of bond procedure that the defendant is currently using.

Very truly yours,
Robert T. Stephan

Attorney General of Kansas

Mary Feighny
Assistant Attorney General

Kan. Atty. Gen. Op. No. 94-25, 1994 WL 869642 (Kan.A.G.)
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IN THE SUPREME COURT OF THE STATE OF KANSAS
Administrative Order No. 96
In re: Pretrial Release

1. Reference: Article 1, Section 3, Kansas Constitution, K.5.A. 20-101, and
K.S.A. 20-342.

2. In addition to the current statutory pretrial release system, regulation of
the conditions of and procedures for pretrial release of persons charged with crime
in the district courts of Kansas may also be accomplished by promulgation of a local
rule substantially as provided in the attached example. Examples of necessary
supporting materials are also attached.

3. Judicial districts whose current own recognizance-cash deposit pretrial
release programs are not substantially in compliance with the attached example
have until July 1, 1995, to submit a local rule substantially in compliance with the
attached example. All other districts may adopt a local rule for this purpose
whenever the judges of the district court determine such a rule should be adopted.
An information copy of any OR-cash deposit local rule adopted shall be forwarded to
the office of judicial administration concurrently with filing with the clerk of the
supreme court.

— b T sl
BY ORDER OF THE COURT this,/2”— day o avceery 19075,
A

%/%/D
Richard W. Holmes
Chief Justice /

Attachments
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IN THE JUDICIAL DISTRICT OF KANSAS

DISTRICT COURT RULE NO.
PRETRIAL RELEASE

This District Court Rule establishes procedures and qualifications for release
from custody in situations other than upon specific direction from a judge of the
district court. (If applicable--This rule supersedes J

1. Court Service Officers, Deputy Sheriffs and Correctional Officers who are
sworn in as Deputy Clerks of the District Court are authorized to permit persons in
custody to post bail bonds in accordance with the provisions of this rule.

2. The attached Automatic Bond Schedule (ABS) is approved for the amount
of bail bonds for particular crimes. For those offenses where no bond is set or is
designated “see judge,” the accused shall be brought before a judge of the district
court at the next court date to have a bond set. If a person has been in custody for 48
hours and no bail bond has been set, a judge of the district court shall be contacted.

3. Notwithstanding the ABS, persons in custody with any of the following
conditions are not eligible for an ABS bond and shall be brought before a judge to
have bond set:

(a) Prior bond forfeitures,

(b) Has been extradited or is awaiting extradition to another state,

(c) Has a detainer or hold from other states or federal authorities,

(d) Has a prior conviction of a felony classified as A, B, or C or level 5
or lower.

(e) Has been detained for a violation of probation.

(f) If a deputy clerk believes in good faith that the accused may flee,
pose a danger to public safety or is not eligible for bond under the
ABS, the matter of setting a bail bond shall be referred to a judge of
the district court.

4. On bonds requiring $1,000 surety or less, County residents
eligible for bond under the ABS may be released on the person’s own recognizance
bond (OR) if they meet one of the following criteria:

(a) Own real estate located in County in own name; or
(b) Any three of the following five:
(1) Resident of County- more than 6 months:
(2) Valid Kansas drivers license;
(3) Employment in County-more than 3 months;
(4) Current telephone service-in own name;
(5) Is enrolled as a student in the State of Kansas; or
(c) Active duty military and stationed at a military base in the State of
Kansas.




All factors shall be determined upon a sworn statement made under penalty
of perjury by the accused or the accused’s private surety. Court service officers,
deputy sheriffs or correctional officers who are sworn in as deputy clerks are
authorized to require further verification of any item as they deem appropriate
before permitting a person in custody to post bond. Victims reflected in an arrest
report cannot act as private surety on a bail bond.

5. On bonds requiring $1,000 surety or less County residents
eligible for bond under the ABS, but not meeting the criteria at paragraph 4, may be
released on bond with a surety if the surety completes a sworn statement and
qualifies under both items (a) and (b) of paragraph 4.

6. On bonds requiring surety of more than $1,000 and up to $2,500,
County residents eligible for bond under the ABS may be released by posting an OR
cash deposit bond and meeting one of the criteria set forth in paragraph 4, sections
(a), (b)or(c). A County resident eligible for release under the ABS, but
not meeting the criteria of paragraph 4 may be released by posting an OR-cash
deposit bond and obtaining a private surety who qualifies under both items (a) and
(b) of paragraph 4.

7. Persons may be admitted to personal recognizance cash deposit (OR-cash
deposit) bail bonds who meet the criteria set forth in this rule or upon special
screening and recommendation of a person authorized to permit posting of a bond
in accordance with this rule. Any person determined eligible to be admitted to bail
on an OR-cash deposit bond shall deposit with the clerk of the court cash equal to 10
percent of the amount of the bond and execute a bail bond in the total amount of the
bond. All other conditions of the bond set by the court and this rule must be
satisfied.

8. When an accused person qualifies for an OR-cash deposit bond, the cash
deposit shall be held by the Clerk of the Court until such time as the accused has
fully performed all conditions of the bond and is discharged from the person’s
obligation by the court. When an accused has been so discharged, 90% of the cash
deposit shall be returned to the accused upon surrender of the cash deposit receipt
previously issued by the clerk. Ten percent of the cash deposit shall be retained by
the Clerk as an administrative fee. Cash deposit bonds shall be placed in an interest-
bearing financial institution account by the clerk. No interest shall be paid to the
person or surety posting a cash deposit bail bond. Annually the aggregate amount of
administrative fees retained and interest earned on cash deposit bail bonds shall be
turned over to the general fund of ___ County.

9. A cash receipt for an OR-cash deposit bail bond shall be issued only to the
person being released on bond. Any person posting cash for another person shall be
informed that any cash posted as a bail bond is the property of the accused person
and may be subject to forfeiture, application to payment of fines, court costs and fees,
and will be refunded only to the arrested party. Any arrangements to furnish bond
money are between the lender and the accused person.
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10. When an accused person who has posted a cash deposit bail bond is
discharged from the person’s obligation to the court and files the receipt for the cash
deposit with the clerk at the conclusion of the proceedings, the refundable portion of
the cash deposit may be allocated to restitution, court costs or to an attorney for
payment of attorney fees, upon order of the court.

11. All OR-cash deposit bail bonds issued in this county shall be subject to the
condition of forfeiture and the amount deposited will become the absolute and
permanent property of the district court or of County should one or
more of the following occur:

(a) Accused person or surety makes a false statement or representation
regarding the criteria for OR-cash deposit as set forth in paragraphs
3 through 6, above.

(b) Accused person fails to appear in court pursuant to court order at
any stage of the proceedings.

(c) Accused person fails to report as directed to CSO.

(d) Accused person fails to perform any other condition of bail
imposed by the court.

12. All persons admitted to bail on OR or OR-cash deposit bond shall be
required to report as directed to a court service office (CSO).

13. Other special conditions may also be imposed by the court as a
requirement of release on OR or OR cash deposit bonds.

14. All private or professional surety bonds in this district court shall have as
a condition that sureties shall agree to remain liable on any bail bond until all
proceedings arising out of the arrest or case for which the bond was posted are
concluded or the surety is released by court order. No surety shall be released on an
obligation on a bail bond without court approval. Either a surety or a person
arrested and turned in on a bond by a surety may file a motion with the court for a
determination of whether the bail bond should be revoked or continued in force.

15. Bail bonds designated as OR-Cash, Cash or Professional Surety shall be
written only on terms specified by a judge of the district court. If an accused person
requests release on a professional surety bond when cash or an OR-cash deposit
bond has been specified, the deputy clerk shall contact the judge authorizing the
bond for modification of the bond.

16. This rule shall not limit or restrict the right of any person to seek or
obtain pretrial release under other statutory methods of admitting accused persons
to bail or the authority of a judge of the district court to determine bail. The
participation of an accused person in this program shall be on a voluntary basis.

17. This rule shall not apply to civil bench warrants.



18. Definitions:

(a) The term “cash” as used in this rule means United States currency,
a money order, or a bank draft or certified check drawn on a
Kansas banking or savings and loan institution.

(b) The term “court” as used in this rule refers to the
County District Court.

(c) The term “accused person” as used in this rule means a
person in custody by reason of an arrest report or a defendant in a

criminal, driving under the influence of drugs or alcohol, or traffic
case.

BY ORDER OF THE JUDGES OF THE DISTRICT COURT IN
COUNTY, KANSAS.

Dated this day of 19

Administrative Judge
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IN THE DIST "CT COURT OF _ COUNT | KANSAS
‘ JUDICIAL DISTRICT

INFORMATION REGARDING OR —.CASH DEPOSIT BONDS
L. Kamsas residents who west cartain specified screening requirements may be eligible for releise on thejr gun
~altance by posting 2 cash daposit xith the Clerk of District Court. : )

2. ‘'hen a defendent quzlifies for on OR - Cash Daposit bond, ten percent of the bond in cash shall be dapositzd
#ith end held by the Clerk of District Cowrt witil such tise es the defendant hes fully perforsed z1) conditions of the bond.end
is discheroed, ninety parcent . of the cash deposit shall be returned to the defendznt upon filing the receipt #ith the
Clerk. Tea percant shell be retzined by the Clerk as en adninistrative fee. lo intarsst vil] be 0:id on the cesh daposit.
The Court ¥ill only refund czsh diposits to the defandznt or cersens in pessassion of tha racaiot znd an issignoent erecutzd oy
the defendent. '

3. The cesh daposit shzll bs rzizinad by tha Clark of the Court uatil ths éafend:znt his varforned zll condizioas of
the bond ind has been dischargad fron :1l odligiticns bv tha Court, including fines, court costs, :tlormavs fesas, child euseert
ar ipy othar Court ordared oblig:iien. o

i. The cash daposit o2y b2 forizitad shouid en2 or mors of the folleving avents ossur:
a. Delandant nzies = filse statenment or provides filsz

information in the sritten documant entitled

“SCPPLEKENTAL CONDITIONS® shich is ettached to znd

becomes & part of his/her OR-Cash Dapesit bzil bond;

Dafendant fails to mzke iny required court zppe:rance;

Defandant falls to report as directed to & Court Servicas

Officar;

d. Defendant fails te parform znv othar condition of bzil

inposad by the Court. :

) o

le w2 defandant’s bond is forfeitad, the dafandznt and iny suretiss ill ba obligzted for the full zmount of tha bond. Thz cash
d2posit #i11 be zpplied to such cblicztion :nd ramzin the zbsoluta property of the Court or the Stitz of Kansas.

3. in zpplicstion for raturn of the refundable portion of the czsh deposit must be mzde ¥ithin one . year zfter
teraination and final judgment in the czse. If such zpplication is not nade within such period of tive, the czsh dapesit shzll
bzcos2 the zbsolute and parmsnant provariy of the Court x County.

‘ €. The OR - Cash Depesit bail bond progrzm is voluntiry. If a defendaat does not participeta in this progrzn hajshe
rstzins the right to seekt or obtzin pretrizl relezse under eny other statutory provision for aceitting defandants to bzil.

7. PERSONS POSTING BOND FOR XNOTSER IRE DEEMED BY THE COURT &S HAXING A LOAN TO TEE +PRESTED PARTY. THE CCURT IS lOT
CNDER ANT OBLIGATION TO -REFOND X CRSE DEFOSIT TO AN7ONE OTHER THLN TEE APRESTED PARTT LMD CiSH DEPOSITS ARE SGRIECT 10
+PPLICATION TO FINES, COSTS AND FEES.

§. This infornition sheet should bz attachad to avary receipt for an
OR - Cash Daposit.

[ have read the foragoing and nzva received 2 copy of this information shast.

(Dafandant)

Data: lzne and Heiling Addrass (Plaase Print)




IN THE DIST""CT COURT OCF COUNT~, KANSAS
' JUDICIAL DISTRICT

STATEMENT FOR OBTAINING OR AND ORC BONDS

Date
1 :ase print the folloving information: :
HAXE i , AGE: SEX PACE
OFFEHSE
2. Screening information to be furnished by defandant: (Check corract ansuars)
a. [ an 2 Kansas resident. fes Yo  Hov long? (aonths)(vaars).
b Address: -
Hov long at this address? {months) (yaars)
c. Your home telephone number Is this telephona listed in your nze2? Yes o
d. 1 have had prior bond forfaituras. tes o —
e. I bave been extradited or waived ertradition on pending charges. [ES lio
E. I bave detainers or holds frow other state or federal authorities. les He
g. Are there other charges psnding against you? fes e
Ifyes explain:
3. Additional screening information furnished by defendant:
a. [ have not been previously convicted of an &, B or C falony or a level 5 ar lovzr felony. Tas G
b. Closest relative or fapily member living in .  County. I
Haze Hone telephone Ho. Lddress
c. [ am presently employed in Kansas. fes No
(If the ansver is "yes", write employer's name and address belov)
Enployar'sTelaphoneto.
fov long employed here? (nonths) (years). '
d. T own an interest in geal property im the State of Kansas tes lio
(If the ansver is "yes", list the address or the legal description of the property)
e. I 2rm a student in Kansas. fas lfo
(If the ansver is "yes", state the school or institution, date of last anrolluent and cless)
i. in active member of wilitary service fes lio
(1 vyes, state Service nusber, duty station and name of commanding officer and c.a. telephone numbar)
. In addition to any special conditions required by the Court, I understand the folloving are conditions of this BOWD:
a. That all of the foreqoing stataments are true.
b. That I will report as directed to Court Services Officer.
§. When this document is signed and svorn to by the defendant, it shall be attached to and becoms & pert of the Recognizince
for Aposarance in the District Court of County, Xanmsas.

(DEFEMDAHT) (SORETY)

AFFIDAVIT OF DEFENDANT OR SURETY

I, the undersigned defendant, do solemnly svear under penalty of perjury that the foreqoing statssents are true, correct and
couplete. So Help He God.

st

(DEPENDAHT) (SURETY)

-ibed and sworn to before ue this day of , 1991,

CLERX OF DISTRICT COURT

DEPUT? CLERX



VoteTracker

P.O. Box 12734 l nVO i Ce

Qverland Park, KS 66282 Number 1240

Toll free: 866-348-8683
Fax: 913-381-7467 Date: February 05, 2007

Bill To: Ship To:

Kevin Barone
1508 SW Topeka Blvd }
‘Topeka, KS 66612 5

\ ] e

Terms Customer # Contact Person
Due upon receipt 1169 Kevin Barone
Date ProductID |Description E Quantity Price Amount
2/5/2007 101589 VoteTracker - 1 year (through 2/5/2008) | 1.00 550.00 550.00

Thank you! We appreciate your business.

Total $550.00

FEIN: 48-1236772

Please make checks payable to VoteTracker. Or, if you'd prefer to pay by credit card (Visa,
MasterCard, Discover or American Express), call us toll-free at 866-348-8683.



TO: House Federal-State Committee
FROM: David Stuckman Spokesman for American Bail Coalition
DATE: February 6th 2007

RE: Opposition to HB 2203

Hello members of the committee, | am David Stuckman a spokesman for a group of Kansas Professional
Bail agents and The American Bail Coalition. We bail agents are members of the Professional Bail Agents
of the United States.We are dedicated men and women that make up a profession that serves the
communities in which we live. We guarantee and ensure that justice is served with out coercion of the
citizen's who may be charged with a crime, maintaining innocence until proved guilty but, additionally
guaranteeing that the victims of crime have their day in court. So, you see it is a two fold duty that we
professional bail agents provide to our communities with out cost to the taxpayers. | have bee asked to

testify, as to how we do this.

Before we Post a bond, there are several factors we consider, and information that we collect before we
will write the hond, such factor include a defendant’s

Financial resources

Character and mental condition
Family ties

Employment status

Ties to the Community

Length of residency in the community

Prior arrest record

Prior court appearance record

As you can see these are important factors to consider. After taking these factors into consideration. We
will determine how and what we want to put on the bond.

No contact with the victim or the witness.
not go near any bars the places where the crime place

attend AA meeting

maintain or seek gainful employment

11:00 pm curfew
notify us of change of address or phone number employment ect

We may take Real estate, cars boats motorcycles, ect as collateral to secure the bond, we may have the
parents or family member indemnify or co-sign for the bond.

When the bond is written we will have the defendant check-in periodically usually on a weekly basis. until
he has fulfilled his obligation to the court. found guilty , acquitted plead an Arresmant or found not guilty.

FEDERAL AND STATE AFFAIRS

D atem
Attachmen L F



When the defendant doesn't show for the court date. We a allotted short amount of time to find him. we
use many methods to make this happen. we contact the co-signers they are usually the most help in
getting information on the where abouts of the defendant, and bring him back to the jurisdiction of the
court at no cost to the taxpayers.

N




2/6/2007

David Stuckm:

(Please type in the Discharge Dates and return to American Surety Company for processing.

PowerNumber DefendantName BondAmoui ExecutionC CourtCity CaseNumber
AS5-510271  JOHNSON, RICHARD L 1,000.00 08/03/06 TOPEKA 06TR004068
AS5-510268 GARCIA, ANTONIO 300.00 08/02/06 MANHATTAN 06TR1103
AS5-510273 THOMPSON, DEMONTHEOUS 1,000.00 08/03/06 MANHATTAN 04TR1585
AS5-510272 AYON, THEODORE 1,500.00 08/03/06 MANHATTAN 06TR2087
AS5-510275 LEOS, CRYSTALM 750.00 08/03/06 JUNCTION CITY CR064337
AS5-498943 MOFFETT, TONYA MARIE 1,000.00 05/03/06 MANHATTAN

AS5-497130 LAWRENCE, MARK ALEXANDE  2,000.00 05/03/06 MANHATTAN

AS5-510267 TATE, MATTHEW A 500.00 07/30/06 MANHATTAN 06006634
AS5-510266 LOWRY, TONI 500.00 07/30/06 JUNCTION CITY CR0602347
AS5-510338 BASHORE, THEKLA T 500.00 08/08/06 MANHATTAN 06CR6E94
AS5-510335 COLLIER, MICHELLE ROSA 500.00 08/05/06 MANHATTAN 06006849
AS5-510336 STONE, GLADYS M 500.00 08/05/06 MANHATTAN 06006882
AS5-510334 HARPER, WADE 750.00 08/05/06 JUNCTION CITY 0205j722
AS5-510337  HILL, SANDRA 1,000.00 08/06/06 MANHATTAN 05CR761
AS5-510276  HANKS, AREALE N 5,000.00 07/09/06 MANHATTAN 08006777
AS5-510330 DIGGS, SETH RYAN 500.00 07/01/06 JUNCTION CITY 06CR678
AS5-510331 TOOMBS, CHARLENE Y 5,000.00 06/13/06 MANHATTAN 0BCR702
AS5-510333 HARPER, WADE 750.00 06/11/06 MANHATTAN 05CR1368
AS5-510332 SCOTT, MAURICE 750.00 05/25/06 MANHATTAN 05CR757
AS5-498944 MOORE, SEAN COSSLETT 1,500.00 05/03/06 WESTMORELANL 05CR187
AS5-492430 HOOVER, JACOBR. 500.00 04/03/06 MANHATTAN 05CR775
AS5-492429  BRINKER, ELIZABETH 500.00 04/03/06 MANHATTAN 04CR108
AS5-492431 CORBETT, VALERIE ANN 500.00 04/03/06 MANHATTAN 06CR19923
AS5-492427  RICHTER, ROSS WILLIAM 1,000.00 04/01/06 MANHATTAN 05CR001174
AS5-492428  AQUINAGG, MICHAEL 750.00 04/02/06 JUNCTION CITY 06MRO1
AS5-492426 EVERHART, TRISTA L. 750.00 03/31/06 MANHATTAN 05CR407
AS5-492451 CYRE, MEGAN 500.00 03/25/06 JUNCTION CITY 05CR356
A85-492435  STRUEBING, PATRICK BISHOF 129.00 04/04/06 MANHATTAN 05CR184
AS5-492433  SHUCK, JONATHAN PAUL 5,000.00 04/04/06 JUNCTION CITY 05CR1501
AS5-492434  TAYLOR, KATRINA GAIL 5,000.00 04/04/06 MANHATTAN 05CR158
AS5-492452 RIECHERS, CODY ALAN 500.00 03/25/06 JUNCTION CITY 05CR2184
AS5-492377  WIDENER, KRISTI R. 200.00 03/01/06 MANHATTAN

AS5-492376 WIDENER, KRISTI R. 500.00 02/15/06 MANHATTAN 05CR365
AS5-492420 SCHMIDT, DANIEL 1,000.00 02/01/06 JUNCTION CITY 05CR2184
AS5-492375 MCCLANTHAN, MEGAN DEE 2,500.00 01/15/06 MANHATTAN DWS
AS5-492425 BROWN, COLBY LEE 3,500.00 01/08/06 MANHATTAN 05CR1305
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Keep a copy for your records.)

town
DUMAS
ENID
SPRINFIELD
TULSA
DALLAS
SARACUSE
MANDIVILLE
LITTLE ROCH
CHICAGO
ELGIN
LAMAR
MIAMI
PARK CITY
PRSCOTT
INDIANA
RYE
DILLON
ELK CITY
TULSA
OMAHA
AMES
SHERIDAN
HOUSTON
ATLANTA
KENNER
WACO
GULFPORT
KEARY
CHILDRESS
SPARKS
LINDON
DALLAS
DALLAS
SANTA FE
TUCSAN
LIMON

THE DATE CAUGHT
Sunday, October 01, 2008
Sunday, November 05, 2006
Tuesday, September 05, 2006
Friday, September 01, 2006
Monday, September 11, 2006
Friday, July 07, 2006
Wednesday, June 21, 2008
Friday, September 01, 2006
Wednesday, August 30, 2006
Friday, September 15, 2006
Monday, August 07, 2006
Friday, September 15, 2006
Monday, September 25, 2006
Tuesday, August 15, 2006
Wednesday, November 01, 2006
Monday, August 21, 2006
Saturday, July 01, 2006
Tuesday, August 01, 2006
Sunday, June 25, 2008
Monday, July 03, 2008
Menday, June 05, 2006
Sunday, July 02, 2006
Saturday, August 05, 20086
Tuesday, August 01, 2006
Monday, June 12, 20086
Monday, May 01, 2006
Tuesday, April 25, 2006
Friday, May 05, 2006
Wednesday, June 07, 2006
Tuesday, June 06, 2006
Saturday, April 15, 2006
Saturday, April 01, 2006
Saturday, April 01, 2006
Friday, March 03, 2006
Wednesday, February 15, 2006
Wednesday, February 01, 2006

T~
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Kansas Professional Bail Bond Association, Inc.

TO: House Federal-State Committee
FROM: Darrel Manning, Recovery Agent
DATE: February 7, 2007

RE: Opposition to HB2203

Good afternoon Chairman and members of the Committee. My name is Darrel
Manning and [ am a bail bond recovery agent. 1 am here today to speak in opposition of
HB2203. HB2203 would put the Courts in the role of the bail bondsman and would put
Sheriffs in the recovery agent business when they are already spread too thin to actively deal
with the number of outstanding warrants.

I'was in law enforcement for 14 years, including being Osage County Undersheriff for
two years, before I went to work in the bail bond industry in 2000. I work for various Kansas
Bail Bond companies and specialize intherecovery of defendants who fail to appear in court.
I have been asked to testify about recovery efforts when a defendant fails to appear in court.

When a professional surety posts a bond, the organization tracks the defendant’s
progress in court. Generally, the defendant is required to check in with the surety weekly.
The defendant is constantly reminded about court dates. When a court date comes, the surety
checks to make sure that the defendant appeared. Methods for such “court-checks” include
sending an agent to court to verify appearance or calling the court clerk to verify appearance.

If a defendant is released on bond through a surety and fails to appear in court, a
recovery agent immediately attempts to locate the defendant. We contact all of the persons
who have agreed to payment of the bond, guaranteeing payment of the bond should the
defendant fail to appear, as well as employers, family and friends. All of this information is
obtained and verified when the bond is posted. In most cases, we are able to quickly locate
and surrender the defendant to custody. Occasionally, a defendant will make a genuine effort
to “run from the law” and head to another state. In such situations, if it does not make
financial sense to travel to the other state, we contact a recovery agent in the other state and
hire that agent to recover the defendant. The standard fee for such work is 15% of the face
value of the bond plus expenses, but the fee is negotiable.

In contrast, when a defendant bonds out on cash and fails to appear in court, a warrant
is issued by the judge and the local sheriff notified. Sometimes the warrant is entered into the
national database, NCIC, allowing officers in other states to “see” that there is an active
warrant. There is a fee for entering a warrant into this database, so only the more serious
warrants are entered. Because law enforcement does not have funding for a dedicated staff

FEDERAL AND STATE AFFAIRS
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of officers to actively track defendants who missed court, only the most serious cases are
actively pursued. Even then, the warrants often must take a backseat to other law enforcement
duties. The vast majority of warrants never have an officer actively seeking to enforce it.
There simply are not enough officers to do this.

Attached to my testimony is a list of the outstanding warrants that Sheriffs of Shawnee
county currently have to deal with. As you will see they already have a large burden to deal
with. Passing HB2203 would only make an already difficult job for County Sheriffs even

harder.

Thanks for the opportunity to speak in opposition of HB2203 and I encourage the
committee to reject this bill. I am available for any questions that any members of the
committee may have.

s
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TESTIMONY OF MANUEL BARABAN
HOUSE FEDERAL AND STATE AFFAIRS COMMITTEE
HOUSE BILL NO. 2203

FEBURARY 7, 2007

Chairman Siegfreid and Members of the House Federal and State Affairs Committee:

My name is Manuel Baraban and I have been in the bail bond business in Olathe, Kansas, for
almost 40 years and can provide the Committee with more information about the surety business
than time would permit. In addition I am a licensed Real Estate Broker in Kansas and Missouri
for over 50 vyears.

I appear today in strong opposition to House Bill 2203 and hope the Committee rejects the
proposals put forth in this measure.

As we all know, our courts and sheriffs office local police department are all bulging at the
seams. Cases continue to be filed on a daily basis. Our courts and law enforcement agencies do
not have sufficient staff available to handle the caseload. Enacting HB 2203 would place a
greater burden on law enforcement to find criminal defendants who fail to appear, as well as
unnecessarily delaying a victim’s right to their day in court.

Under current law, a defendant is allowed to be released upon posting, a personal recognizance
bond, 100% cash bond or with a surety who is authorized by the court

For those of you unfamiliar with the bail bond process, let me explain. A surety bail bondsman
charges a fee for his service, typically 10% of the bond. The surety then pledges to the court that
the defendant will be present when ordered by the court to appear. If the defendant fails to appear
the surety will pay the full amount of the bond (100%) to the Court/State.

A “property” surety, such as myself, has his own assets pledged to the court to insure the full
amount of the bond is available to be paid if the defendant fails to appear. The Administrative
Judge in each district reviews my application, my Affidavit of Assets, my background and my
financial conditions and then determined if and how much bail I can post in that District.
Additionally, T am required on an ongoing basis, to update the court with current financial
information including my present bond obligations and any change in my financial condition.

When a criminal defendant on an appearance bond, has made their appearance at all court
proceedings as required, the surety is released from the bond. Ifthe defendant fails to appear then
the appearance bond is forfeited. In the event of a failure to appear a financial incentive has been

created for surety to return a missing defendant to the custody of the sheriff, to avoid losing the
full amount of the bond.

FEDERAL AND STATE AFFAIRS
Date 2 -7/
Attachment ¥



The current proposal would eliminate these incentives.

Cash Deposit programs modified to allow a defendant to pay 10% of the bond’s face amount will
mean the elimination of all surety bail bondsman. There are about 1500 people involved in the
bail bond business in the State of Kansas. The state would lose all monies collected on 100%
bonds posted by surety on bond forfeitures.

Supreme Court Rule 114
SURETIES ON BONDS

Whenever any bond is permitted or required to be taken by a clerk or sheriff in accordance
with the provisions of Chapter 60 without being approved by the court, it shall be sufficient if
the surety thereon is a surety company currently admitted to do business in the State of
Kansas. No corporation other than a surety company may be accepted as.a surety unless so
ordered and approved by the judge. Whenever a natural person is accepted and approved as a
surety by a clerk or sheriff, the surety shall be required to attach to the bond a sworn financial
statement which reasonably identifies the assets relied upon to qualify the person as surety
and the total amount of any liabilities, contingent or otherwise, which may affect the person's
qualifications as a surety. No attorney or the attorney's spouse may act as a surety on a bond
in any case in which the attorney is counsel. The principal on any bond may at his option,
in lieu of providing a surety, deposit with the clerk of the district court cash money in
the full amount of the bond. The deposit shall be retained by the clerk until the bond is fully
discharged and released or the court orders the disposition of the deposit.

[History: Am. effective September 8, 2006.]

The questions you should ask of this bill are:
Does this change to the statue provide any benefit to the State? No
Does this change to the statue provide any savings to the taxpayer’s money? No
Does this change protect the citizens of the state of Kansas? No.
Does this bill violate the Kansas Constitutions, Bill of Rights Article 92 All person shall be
bailable sufficient surety except for capital offences where proof is evident and the
presumption great. Excessive bail shall not be required nor excessive fines imposed nor

cruel or usual punishment inflected. The question is 10% of 100% sufficient surety

So whom does this measure really help, only those who want to convert the fee a bondman
would charge to their own purposes.

Thank you for our time and consideration today.
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7§ Supreme Court Rules - District Courts Page 1 of 2

to the Index of District Court Rules

Kansas Judicial Branch
Rules Adopted by the Supreme Court
Rules Relating to District Courts

COMMENCEMENT OF ACTIONS, PLEADINGS, AND RELATED MATTERS

Rule 111
FORMS OF PLEADINGS

All pleadings, briefs, and other papers prepared by attorneys or litigants for filing in the
courts shall, unless the judge specifically permits otherwise, be typed with black ink on one
side only of standard size (8 14" x 11") sheets and shall include the name, Supreme Court
registration numbers for attorneys, address, and telephone number of the person filing them.
Typing shall be double-spaced except that single spacing may be used for subparagraphs,
legal descriptions of real estate, itemizations, quotations, and similar subsidiary portions of the

instrument.
[History: Am. effective September 8, 2006.]

Rule 112
DUTY TO PROVIDE ADDRESSES FOR SERVICE

In all instances, a litigant has the duty to provide addresses for any service requested.

[History: Am. effective September 8, 2006.]

Rule 113
CLERK'S EXTENSION

In cases filed pursuant to Chapter 60 of the Kansas Statutes Annotated, the initial time to
plead to any petition, as the time is stated on the summons served upon the party, may be
extended once by the clerk of the court for a period of not to exceed ten (10) additional days.
The party seeking the extension shall prepare the order for the clerk's signature, and copies
thereof shall be served upon counsel for all adverse parties in accordance with K.S.A. 60-205.
All other extensions of time to plead shall be by order of the judge.

History: Am. effective July 1, 1982.]

Rule 114
SURETIES ON BONDS

Whenever any bond is permitted or required to be taken by a clerk or sheriff in accordance

http://www.kscourts.org/ctruls/dsct 111.htm 2/5/2007
7.4



*§ Supreme Court Rules - District Courts Page 2 of 2

with the provisions of Chapter 60 without being approved by the court, it shall be sufficient if
the surety thereon is a surety company currently admitted to do business in the State of
Kansas. No corporation other than a surety company may be accepted as a surety unless so
ordered and approved by the judge. Whenever a natural person is accepted and approved as
a surety by a clerk or sheriff, the surety shall be required to attach to the bond a sworn
financial statement which reasonably identifies the assets relied upon to qualify the person as
surety and the total amount of any liabilities, contingent or otherwise, which may affect the
person's qualifications as a surety. No attorney or the attorney's spouse may act as a surety on
a bond in any case in which the attorney is counsel. The principal on any bond may at his
option, in lieu of providing a surety, deposit with the clerk of the district court cash money in the
full amount of the bond. The deposit shall be retained by the clerk until the bond is fully
discharged and released or the court orders the disposition of the deposit.

[History: Am. effective September 8, 2006.]

Rule 115
ENTRIES OF APPEARANCE

In all actions in which a party shall enter an appearance solely by personally signing an
instrument designed for that purpose, and no attorney subsequently appears of record on
behalf of such party, such entry of appearance shall be held to be ineffective to constitute
service under K.S.A. 60-203 unless the signature of the party has been acknowledged before
an officer authorized by law to take acknowledgements.

[History: Am. effective September 8, 2006.]

to the Index of District Court Rules || to Rule 116 - Rule 118
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VIRGINIA REJECTS 10%

He who goes bail for a stranger will rue it...-
Proverbs 11:15

In a recent report entitied House Document No 13, the Virginia State
Crime Commission decided.that effective regulation of commercial bail
bondsmen trumped creating a 10% bail system.

Their reason?

...the Crime Commission has determined thatthe.
implementation of a percentage bond system would be
burdensome on the:courts.and would likely increase the rates at
which defendants released before trial fail to appearin
court.[emphasis added}.

How did the Commission.reach.this conclusion? The 2002 General.
Assembly, passed VA HJR 201, which mandated that the Virginia Crime
Commission study bail-bondsmen, bounty.hunters, and-percentage bail payment
to the courts, Virginia has never utilized the 10% bail system. Hence, the
Commission staff analyzed statutes,.requlations, and. local.court rules of the 30
states that have some type of percentage bail system. (The study includes its
detailed findings in an attachment.[R}).

Based on these analyses and interviews with local and state official and
clerks of the courts, the.cammissiaon rejected the 10% type system.as both
"burdensome” to the courts and a threat to public safety. In fact, the percentage
bail system is a sort of an.institutionalized.rejection-of the common sense
embodied in the above passage from the wisdom literature of the Sacred
Scripture. Hence, it.is.not surprising.that the Qld Dominion, home of.the first
legislative body in America, would side with the sacred author.

You can get more-information-re.the report by calling-the Virginia-State-
Crime Commission at-804-225-4534 or vsce. state.va.us.

N



Mannies Bonding Company Phone 913.782.0670
Randall J. Kahler 302 E. Santa Fe Toll Free 866.782.2245

Testimony Olathe, Kansas 66061 Fax 913.780.6696

HOUSE FEDERAL AND STATE AFFAIRS COMMITTEE
HOUSE BILL NO. 2203
FEBRUARY 7, 2007

Dear Chairman Siegfreid and Committee Members;

My name is Randall Kahler. | have been the General Manager of Mannie’s Bonding
Company in Olathe, Kansas, for about 10 years.

| appear here today in opposition to House Bill No. 2203 and | urge the Committee to reject
this proposed legislation.

This 10% cash bonding proposal is a big black hole and will cost the state of Kansas and
its taxpayers millions of dollars. Every defendant who is released by this ‘program and
does not appear in as required by the court, will divert the time, energy and focus of Sheriff's
Department. Law enforcement officers employed will now be forced to attempt to track and
apprehend these fugitives. And these fugitives can only be located through intense and
methodical tracking efforts.

If HB2203 passes, | have three suggestions for you; 1) build more jails to compensate for
the extra prisoners they will be forced to hold; 2) increase the budget of every Sheriff's
Department by 30% to track the defendants down; and 3) give the courts more help
because of the overwhelming work load defendants jumping bond will cause.

To date the ORCD program in Johnson County has resulted in a failure to appear rate of
25%, with over 36% of those fugitives still at large.

Under this program, if the defendant has been released from jail and they jump bond, the
judge will not, and should not, give them a new 10% cash deposit appearance bond. This
will necessitate more jail space for the defendants while awaiting a court date.

As you all are well aware, our jails are expensive and overcrowded. Simply put, jails will not
be able to handle the extra load this program will force upon them. Currently, Johnson
County farms out an average of three hundred fifty people a day with the 10% ORCD
Program. Similarly, Wyandotte County farms their people out to Missouri. This is with the
existing Programs in place today. I'm not sure how many millions of dollars it will cost to
build the new jails to facilitate the jail population that HB 2203 will create, but I'm sure it will
be difficult to find the resources to do so.

FEDERAL AND STATE AFFAIRS
Date2-7-o07
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The largest problem, however, is that our local Sheriff's Offices will have to depend on other
law enforcement agencies to apprehend the defendants, many of which may lack the
manpower to do so. Then the County will have to transport them back to Kansas through
Security Transport Systems, or by sending Deputies to transport them back themselves.
The result is the same — local law enforcement will be forced to pull officers off the streets as
a result of HB 2203 and their already tight budgets will be stressed even further.

HB 2203 will be a problem for the courts, by jamming up the system. When defendants fail
to appear, it necessitates extra court appearances and burdens an already overwhelmed
system. On the other hand, if you have a surety that signs for the defendant to get out, and
if the defendant fails to appear the surety will go where ever he/she is and return them back
to the jurisdiction they are wanted in. The current system leaves no cost to the taxpayers of
Kansas or any other state and if the defendant is not apprehended then the surety has to
pay the state the full Bond amount.

Fact: Kansas Bill of Rights Section No. 9 states
“All persons shall be bailable by SUFFICIENT SURETIES except for capital offenses,”
Question: How can the State of Kansas be sufficient surety for a defendant? Is the State
going to pay Johnson County, Wyandotte County, or Shawnee County etc., the full face
amount of the bond, if the defendant doesn't show?
If the County allows the Defendant to post 10% cash deposit who will pay the full bond?
You can't find the defendant, there isn't anyone to collect from; all you have is a debt to the
County, even those that are apprehended can't pay this. So the County and the State have
lost that money. All you have is a debt the County and State that will never get paid.
| have personally traveled to all part of the United States to recover defendants and retum
them back to Kansas Courts and as of this time | have over 5000 bail recoveries and it has
not been at the expense of the State of Kansas or Kansas taxpayers.
Attached you will find letters of opposition of HB2203 from,

James Franklin Davis, Johnson County Head Criminal Judge

Stephen L. Parker, Criminal Attorney

Scott Gyllenborg, Criminal Attorney

N. Trey Pettlon, Criminal Attorney

Thank you for your Time.

R.J. Kahler
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Davis, James, DCA

From: Davis, James, DCA

Sent: Monday, February 05, 2007 2:24 PM
Subject: HB 2203 - court bonding

Tim,

Sorry to bend your ear, but I just was handed a draft of HB 2203. I
must say that I am strongly opposed to this initiative. Bonding should
be left to the sound discretion of each judicial district. In many cases
a 10% per cent court bond is just an invitation for a defendant not to
return to court. Missouri has had tremendcus problems with it. With a
court bond, no one is chasing after those who fail to return. The
matter is best left to the local level. The proposed revision to the
bill is even worse, setting bonds at a presumptive amount. Bonding in
Johnson County isn't broke and doesn't require a fix...If you have time
or interest, call or send me your thoughts. Sorry to bother you, but I
think the proposal is serious enough for me to alert you to the problem.
Enjoy the session, Tim...

Judge James Franklin Davis
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PARKER & PARKER, P.A.
ATTORNEYS AT LAW

Hablamos Espaniol
STEPHEN L. PARKER — ADMITTED IN KANSAS AND MISSOUR] — DANIEL L. PARKER
535 CENTRAL AVENUE
KANSAS CITY, KANSAS 66101

TELEPHONE: (913) 381-1610
ESPANOL: (818) 500.8059
FAX: (913) 403-8749
February 2, 2007

Michael Peterson

Kansas State Representative
300 SW 10" Avenue

Room: 281E

Topeka, KS 66612-1504

RE: House Bill No. 2203
Dear Rép. 'Peterson:

[ am writing in opposition of Senate Bill No. 2203, Qur Jaw office handles
criminal law cases in Wyandotte and Johnson County and I believe this bill would

seriously affect many of our clients,

I thank you for your kind consideration of this matter.
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SHANE L. ROLF
215 EAST SANTA FE
OLATHE, KANSAS 6606 1
(913) 829-2245

TESTIMONY IN OPPOSITION TO HB 2203

My name is Shane Rolf, I have been a professional bail bondsman in Olathe for
over 20 years. I am here to day to provide testimony in opposition to House Bill No.
2203.

Purpose of Bill
What is the purpose of this bill? Over the years I have heard various excuses for

these types of proposals. All of them center on the notion that the fees charged by a
professional bail bondsman could be converted to another purpose. Whenever an issue
comes up involving a financial crisis within the Criminal Justice System, there is a

- segment that proposes that the solution is to get rid of the bondsmen and take the fees
they charge. Getting rid of us, and seizing the fees we charge, has been proposed as the
solution to fund indigent defense, build new prisons and solve jail overcrowding.

I guess I didn’t realize that I made that much money.

It has been suggested that by allowing a defendant to post only a portion of the
bond in cash, then a reserve of cash would be available to attach for other purposes.
Specifically, a private lawyer would be able to attach these funds at the end of the case
and, as a result, the need for court appointed counsel would be avoided.

This ignores several basic facts:

- The average bail bond is just slightly more than $2,000.00, which would
provide a pool of only $200.00 for a lawyer to attach. Most lawyers these days
are charging in excess of §175 per hour. This small amount, potentially
available at some point in the future, is not going to engage the services of a
competent attorney.

- Bonding fees and cash bonds are not typically paid by the defendant, rather a
friend or family member is most often the source of these funds. A bond
posted in cash with the State still belongs to the person making the deposit,
until such time as there is a violation of bond conditions and the bond is
forfeited. If the defendant meets all the conditions of his bonds, then the full
cash deposit would need to be refunded to the party making the deposit. It
would not be available for attachment, for any purpose.

- If the defendant fails to appear. then the deposited cash would be forfeited to
the State, thus leaving the attorney with nothing to attach.

- Supreme Court rule 114 forbids attorneys or their spouses from acting as
surety on a bond for a defendant they represent. Presumably, this is so that an
attorney does not have a financial interest in the outcome of a criminal case.
Preventing this financial interest in the case is the reason attorneys are not
allowed to accept criminal cases on a contingency basis. Giving an attorney an
interest in the outcome of the case creates a perception of conflict. For
example: a defendant feels he is wrongly accused and wants to go to trial, but

FEDERAL AND STATE AFFAIRS
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his lawyer convinces him to accept a plea so that the lawyer can quickly
collect the cash deposit.

- Districts that have established deposit bond programs have a terrible history of
collecting their own Court Appointed Counsel fees, much less fees for private
counsel. For instance: Shawnee County has the lowest recoupment rate of any
judicial district with a public defender’s office.

- Revenue from bond forfeitures is currently divided as follows. The local
county government receives 40% of the collected bond forfeiture (to create
incentive to collect and help defray the cost of collection and the remaining
60% is transferred to the State’s General Fund. That amount is supposed to be
transferred into the budget of the Board of Indigent Defense Services to help
offset the cost incurred by the State in funding indigent defense. Even if these
cash deposits were properly forfeited, the amount of money being transferred
to BIDS would be reduced by as much as 90%.

If the goal of this bill is to attempt to turn the fees a bail bondsman charges into
money for private attorneys, then history and common sense demonstrates that it will not
be effective.

There are other problems with the bill as well.

Constitutional issues: .

This bill would fundamentally alter the manner by which bail is posted in this
state. The bill mandates that the Court may allow or require a defendant to post a cash
deposit with the Court in an amount less than the full bail to secure his future appearance
before the Court.

The bill alters the concept of bail as guaranteed by the Kansas Constitution in that
it would not allow a defendant to use a surety to secure this lesser amount, but would
require a deposit of cash.

The Kansas Constitution, Bill of Rights, § 9. Bail. All persons shall be
bailable by sufficient sureties except for capital offenses, where proof is evident or
the presumption great. Excessive bail shall not be required, nor excessive fines
imposed, nor cruel or unusual punishment inflicted.

This bill would deny a defendant his Constitutional right to use a surety, rahter
than cash, on a bail, unless he was willing to secure a surety at a far greater bond amount.

Purpose of Bail — Excessive Bail

Bail is a Constitutional right. However bail is not intended to be a source of
revenue for the State.' Further, many courts have held that bond set in any amount higher
than or for any purpose beyond securing appearance is to be considered “excessive.” As
noted above, excessive bail is also prohibited by the Kansas Constitution. If the purpose
behind these “deposit bonds™ is to generate revenue, either for the State or for some other
party, then bail would be or should be considered excessive.

The commercial bail bond industry provides a valuable service to both the
accused defendant and the State. The accused defendant is able to gain his freedom

' State v. Midland Insurance. “The purpose of bail is not to beef up public revenues.”
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pending a determination of guilt or innocence, while the State is provided assurance that
the defendant will be present to answer those charges. The defendant is able to post bail
amounts which might normally be beyond his means, thus providing significant and
measurable incentive for reappearance, while the State is spared the cost of housing the
defendant during the pre-trial period. This process has been described as “balancing
competing concerns” and “paying full fealty to the basic principles of freedom and the
concept of the presumption of innocence.”

With deposit bonds, this balance shifts away from the State and toward the
criminal defendant. Deposit bonds may provide a less expensive means of release for the
defendant, but this is only because deposit bonds carry less incentive for reappearance.
The State and the taxpayers gain little from their use.

Effect on Commercial Surety Industry

This bill would have a very negative effect on the commercial surety industry.
This effect is by design. It is important to recognize that the suggested cash deposit
amount in this bill (no less than 10%)) is identical to the fee commonly charged by
professional bail bondsmen. The goal of this bill is to siphon clients away from bail
bondsmen. This would have a negative economic effect.

In Johnson County alone, the commercial bail bond industry employs about 20
people full time and at least another 20 part time. There are 24 surety companies
authorized to post bail. The Industry owns or leases commercial space which pays over
$16,000 in annual property taxes, as well as paying hundreds of thousands of dollars in
regular business expenses — advertising, rents, utilities, insurance, etc. — which contribute
to the local economy. All those employees pay income taxes and property taxes
themselves and contribute to the local economy, as well.

Statewide, there are hundreds of individuals and families who have dedicated
their lives and their efforts to this industry.

Passage of this bill would have a very negative on the industry and those Kansas
residents who are engaged in it.

Performance

There have been studies conducted to compare the appearance rate associated
with various types of pre-trial release. The most basic of these studies was conducted by
the Bureau of Justice Statistics, which is a branch of the Federal Department of Justice.
BJS conducted a study, published in 1992 comparing the various types of release.
Defendants released on deposit bonds failed to appear 25% more often than those
released on surety bonds. Further, those who absconded on deposit bonds were twice as
likely to still be at large after one year, when compared to surety bonds. When this
comparison was first conducted, the goal was to demonstrate that surety bonds were not
as effective as other types of pre-trial release. In actuality, the results demonstrated that
surety bonds were the MOST EFFECTIVE type of pre-trial release. As a result, BJS has
never published this comparison data since then. .

However, others have been given access to the raw data and have published
studies of their own. In April 2004, a study was printed in the Journal of Law and
Economics, which is published by the University of Chicago. The study is titled: The
Fugitive: Evidence on Public versus Private Law Enforcement from Bail Jumping. In the
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study, two statisticians have attempted to compare apples to apples with various types of

releases by using a propensity matching score for defendants. Their conclusions are stark.

The paper indicates:

- The FTA rate for Deposit bonds is 33% higher than for Surety bonds.

- The Fugitive Rate® is 47% higher for deposit bonds

- Defendants who abscond on surety bonds are much more likely to be
recaptured compared with other forms of release.

- “States which ban commercial bail pay a high price.” The fugitive rate in
those states is estimated to be 85% higher for deposit bonds than it would be
using surety bonds.

Shawnee Countv Experience

Nine years ago, Johnson County was considering the possibility of a deposit bond
program. They contacted the Shawnee County District Court to ask about their
experience. Shawnee County officials wrote and indicated that their FTA rate was 4%.
This was based upon the number of cases charging the offense of Aggravated Failure to
Appear as a percentage of total case filings. (If this is the definition of failure to appear,
then this means that I haven’t had anybody fail to appear in over five years.) As it
happens, the number of failure to appear warrants equaled about 34% of case filings. The
research I did back then clearly demonstrated that Shawnee County officials were not
above manipulating or redefining their data to support their program.

When Johnson County again looked at the prospect of a deposit bond program in
2005, I had to check the performance of the Shawnee County program again.

To determine the true FTA rate on ORCD bonds in Shawnee County, I reviewed
500 criminal cases from 2004. 1 did this in blocks of 100 cases spread throughout the
year. In those 500 cases I found 162 ORCD appearance bonds. Of those 162 bonds, 53
resulted in failures to appear. (My definition of failure to appear is the issuing of a bench
warrant for non-appearance.) This is a failure to appear rate of 32.7% or 1 in 3. [This
is remarkably similar to the FTA rate from 9 years ago. |

The bottom line is that this program does not work, failures to appear are high,
and revenue from administrative fees is less than revenue from bond forfeitures paid by
surety companies.

To summarize the high points of the Shawnee County ORCD program:

- One in three defendants released on an ORCD appearance bond fail to appear;

- Shawnee County generates over $50,000 /ess, annually, in administrative fees

than Johnson County generates in bond forfeitures;

- Shawnee County’s incarceration rate is almost double that of Johnson

County’s (3.2 per thousand versus 1.7 per thousand). Put in other terms. if
Johnson County had the same incarceration rate as Shawnee County, the jail
would be holding over 1600 inmates right now:

* Fugitive Rate is defined as missing for at least one year following failure to appear
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- Shawnee County has the lowest rate of recovery of BIDS money of any
county with a public defender’s office, despite their claims of increased
payments from these ORCD deposits;

- Shawnee County has one of the highest crime rates in the state, perhaps
because their probation officers are busy supervising pre-trial releases rather
than convicted defendants;

Clearly, Shawnee County is not the county to attempt to emulate.

Johnson County Experience

In late 2005, without any public hearings and without any input from the surety
industry, the Johnson County District Court implemented a limited version of the
Shawnee County program to test its effectiveness and/or viability.

Defendants were screened by court services officers on a daily basis. Those who
successfully passed through several filters, including residency, criminal history, offense
severity, prior failure to appear were afforded the opportunity to post a deposit bond.

In order to assist in measuring the efficacy of these deposit bonds, I have tracked
these bonds. The first ORCD bond was posted on October 14, 2005 and I have the
numbers through October 14, 2006. They are as follows:

From 10/14/05 through 10/14/06 there have been 123 ORCD bonds whose cases
have been successfully resolved. They were resolved as follows:

74 Sentenced

27 Diversion

18 Dismissed
2 Acquitted
1 Stay Order
1 Probation Revoked®

For this same time period there were 41 failures to appear. This gives us a
working total of 164 bonds. Of those 41 failures to appear, 15 are still missing. This
means that — after one year of this test program — the failure to appear rate of the
ORCD program is exactly 25%. With 36 % of those who missed court, still being at
large. This number is particularly appalling given that those defendants who were
granted these bonds were screened, at great expense, and were considered to be the best

risk to reappear.

Additionally, there are 11 other cases which I did not include in this total. These
cases were resolved, but there were problems. These cases were resolved as follows:
1 — ORCD bond changed to PR after posting.
1 — Defendant committed suicide.
1 — Case was dismissed prior to any court appearances.
8 — ORCD bonds were revoked for bond condition violations.

* Obviously. this bond was posted in violation of the local rules regarding ORCD bonds.

)7

1

S



[ did not include these in the overall numbers because of the confusion as to
where to place them. In theory, the revocations could be placed with the failures to
appear, because there were violations of the bonds, however they were not failures to
appear. The other three could have been placed with the successfully completed cases,
except that the bond did not last the duration of the case. If these 11 cases were included
in the totals, the forfeiture rate would be bumped up to 28%.

Even at 25%, it would seem hard to argue that the program is a success. A
program which allows 1 in 4 accused criminals to abscond with little or no repercussions

would be difficult to justify.

Johnson County Revenue/Costs

As I noted, 41 ORCD bonds resulted in failures to appear. Of those, 15 are still at
large. Of those 15 cases, 8 have had Motions for Judgment on Bond granted. [The use of
the Motion for Judgment on bond process brings up another problem. A Motion for
Judgment on Bond is a special procedural matter which is allowed only for bonds posted
under KSA 22-2802. KSA 22-2807 allows for a hearing to occur on a motion (rather than
a separate lawsuit) and it allows service to be made upon the Clerk of the District Court,
rather than the principal to the contract. ORCD bonds are an extra-statutory creation of
the Supreme Court and as such would have to be treated like ordinary contracts. L.E. a
separate lawsuit would need to be filed against the defendant to enforce them. ]

Notwithstanding their legality, judgments in the amount of $10,250.00 have been
granted. Deposits of $922.50 have been applied toward those forfeitures [$1,025.00 CD -
$102.50 administrative fee]. This means that there is an outstanding uncollected (and
uncollectible) balance of $9,322.50 in unpaid ORCD bond forfeiture judgments.
Additionally, the ORCD bonds for the remaining missing defendants total $6,550.00. If
one factors the amount deposited less the administrative fees on those bonds. this means
the State is out an additional $5,960.50 for those defendants.

Therefore it is easy to conclude that the test program in Johnson County has
generated red ink in the amount of $15, 283.00 in unpaid bond forfeitures alone.
This is to say nothing of the cost of administering the program [The man hours spent
accounting for the funds, the cost of rearresting the individuals who fail to appear, the
cost of screening dozens of defendants each week, etc.] While these costs are buried
elsewhere, they are real costs and should be factored when considering the efficacy of
this program. '

I'would note that over the same period of time, my company alone has paid
$27.750.00 in bond forfeitures to the Clerk of the District Court. $11.100.00 of that total
has been transferred into the General Fund of Johnson County and the remaining
$16,650.00 has been paid to the General Fund of the State of Kansas. I'm sure that the
District Attorney has or can acquire a grand total for the year for all surety companies.
However, I cannot imagine that [ would represent more than a quarter of all forfeitures
paid. As such I am assuming total surety bond forfeitures collected to be in excess of
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$100,000.00. This means that the Johnson County General Fund has received at least
$40,000.00 in surety bond forfeiture payments. This is more than ten times the total
administrative fees generated from ORCD bonds. When one compares the revenue
generated for the State, you find $60,000.00 in bond forfeiture judgments paid to the
State versus nothing in administrative fees and about $550.00 in collected forfeitures.
Also, over the past year, I have also spent over $30,000.00 in apprehension expenses to
return my wayward clients back to custody. While it is hard to quantify the savings to the
government, it is clear that there is absolutely no savings with ORCD bonds.

In short the deposit bond test program can be summed up at follows:
A failure to appear rate of at least 25%.

36% of those fugitives are still at large.

Over $15,000.00 in uncollectible judgments.

I have provided this information to the local courts and while Johnson County has

not formally abolished this “test” program, the number of defendants who have been
offered this type of release has dropped off substantially.

Increased costs

If Kansas does away with the commercial bail bonds industry by establishing a
deposit bond system, the state will incur substantial additional costs. These include:

Costs of Recapture — The State will have to bear the expenses of recapturing all
absconding defendants. This is a difficult cost to determine. A study in Illinois in the late
1980s indicated that the cost to return a fugitive to custody was $1,161.00 per fugitive.
Kansas recently completed Operation Padloc II1, which was a program to locate and
recapture parole absconders and check on the status of registered sex offenders. The
program was operated on a Federal Grant of $28,000.00. Operation Padloc I1I returned 12
individuals to custody. This is slightly more than $2,300.00 per fugitive. My company
alone returned 162 fugitives to custody in 2006. This represents a savings of at least
$188,000 and as much as $372.000 (using Operation Padloc II figures) to the various
jurisdictions of the State of Kansas. And this is from just one surety company. Absent a
healthy surety industry, the State will have to bear those costs itself.

Every jurisdiction, including Shawnee County, which has effectively done away
with surety bail and replaced it with deposit bonds has had to establish large government
agencies or staffs to run these programs. In Cook County, Illinois, and Marion County,
Indiana, for example, the pre-trial services offices have staff dedicated solely to resolving
failures to appear — in essence they have had to establish their own warrants division (or
in bonding terms, their own bounty hunters or fugitive apprehension staff). Cook County
Pre-trial has established a Failure to Appear “booth™ in the lobby of the courthouse.
Defendants who have missed court can simply reschedule at the booth. A few years ago,
Shawnee County (despite supposedly not having a FTA problem) attempted to get funds
for a “*private marshal” answerable to the court for purposes of apprehending fugitives.
The money was not provided.
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Costs of incarceration — Obviously, if more people fail to appear on deposit
bonds — and the studies show that they do — those people are less likely to get back out
once they are recaptured. As I noted earlier, Shawnee County has an incarceration rate
almost double that of Johnson County. If Johnson County was forced to hold even an
additional 300 inmates in custody at $75 per inmate, per day, the county would incur $8.2
Million in additional annual incarceration costs for Johnson County alone.

The BJS study further indicates that defendants on deposit bonds also take longer
to secure their initial release than surety bonds. After one month only 82% of defendants
who were to be released on deposit bonds had gained their release, versus 89% for surety
bonds. Given the statewide jail population, any increase in pre-trial incarceration (say
7%) will increase incarceration costs dramatically. '

Intangible costs — Justice Denied, Eroding Respect for the Criminal Justice
System

If police officers are forced to deal with an increase in the number of fugitives,
then they will be taken away from their primary function of protecting the citizenry. Or,
if police officers are not retasked to this purpose, then criminal defendants will quickly
learn that justice can be avoided by simply absconding. They will quickly deduce that
their risk of recapture is simply a function of random bad luck (from their perspective).

This will help foster a “revolving door mentality” among charged defendants. The
defendant is caught, he pays a “toll” in the form of a deposit bond, then he is gone again
until, by a stroke of luck, he crosses paths with the police again. Since the jails have
become overcrowded, he is released on yet another deposit bond and the cycle begins
anew. All the while, justice is delayed and denied, and the victim of the crime is left to
wonder about the futility of the criminal justice system. Police officers become
embittered and frustrated about the increasing futility of their work, and the door opens
for ambivalence and corruption.

These are real costs to society, although it would be difficult to attach a dollar
figure to them.

It is quite easy to look at places that have adopted deposit bond programs. Life
has not become better in those places. Crime has not gone down. The costs of running the
criminal justice system have not gone down or even stabilized. Rather these locations
have seen large jumps in their crime rates, enormous expenses in housing criminal
defendants and increases in official corruption. Quality of life and property values have
gone down. Obviously, the world has not come to an end in these places, but the
taxpayers have suffered the burden of subsidizing the release of criminal defendants.

CLOSING

The bottom line is this: From a cost standpoint, a State should choose a system of
pre-trial release that produces the lowest instance of failures to appear. That is the
purpose of pre-trial release. The criminal justice system cannot legitimately function
when large percentages of charged defendants do not appear to address the charges
against them. All the studies have shown that a pre-trial system utilizing surety bail bonds
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produces the lowest rate of failure to appear of all the various methods of pre-trial
release. Further, it is the most inexpensive method of pre-trial release available to the
State. All other forms of pre-trial release, including deposit bonds, involve some degree
of State subsidy in the form of increased costs borne by the taxpayers.

In short, someone Aas to do the job that we do. It can be us — at our expense — or it
can be a government agency at the taxpayers’ expense.

[ would ask you to stop this bill right here.

Thank you for your time and consideration in this matter.
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Pretrial Release of Felony
Defendants, 1992

By
Brian A. Reaves, Ph.D.
and
Jacob Perez, Ph.D.
BJS Statisticians

An estimated 63% of the defendants
who had State felony charges filed
against them in the Nation's 75 most
populous counties during May 1992
were released by the court prior to the
disposition of their case. About a third
of these released defendants were
either rearrested for a new offense,
failed to appear in court as scheduled,
or committed some other violation that
resulted in the revocation of their pre-
trial release. Of the 25% of released
defendants who had a bench warrant
issued for their arrest because they did
not appear in court as scheduled,
about a third, representing 8% of all re-
leased defendants, were still fugitives
after 1 year.

These findings are drawn from a sam-
ple of felony cases filed in State courts
during May 1992. The cases were fol-
lowed for up to 1 year as part of the
National Pretrial Reporting Program
(NPRP) sponsored by the Bureau of
Justice Statistics.

Highlights

® Murder defendants (24%) were the
least likely to be released prior to
case disposition, followed by defend-
ants whose most serious arrest
charge was rape (48%), robbery
(50%), or burglary (51%).

® A sixth of the defendants detained
until case disposition were held with-
out bail. Defendants held without bail
comprised 6% of all felony defend-
ants, with defendants charged with
murder (40%) the most likely to be
denied bail.

® Among defendants already on pre-
trial release for a prior case when ar-
rested on the current felony charges,
56% were released again. Thirty-two
percent of those arrested while on
parole and 44% of those already on
probation were released.

® Twenty-seven percent of released
defendants had at least one prior fel-
ony conviction, including 9% with

a prior conviction for a violent felony.
Among detained defendants, 57%
had a prior conviction, including 21%
with at least one prior conviction for
a violent felony.

® Among released defendants who
had failed to appear in court at least
once on a previous charge, 38% had
a bench warrant issued because they
failed to appear during the current
case. This was about twice the
failure-to-appear rate of other re-
leased defendants (20%).

® About 14% of all released defend-
ants were rearrested while on pretrial
release, 10% for a felony. Released
defendants with at least one prior
conviction (19%) were about twice as
likely to be rearrested as those with
no prior convictions (9%). Twenty-
nine percent of released defendants
with five or more prior convictions
were rearrested while on pretrial
release.

® The overall pretrial release rate of
63% recorded by the 1992 NPRP
was similar to that found in 1990
(65%) and 1988 (66%). Failure-to-
appear rates have also remained
constant at about a fourth of those
released. The 1992 rearrest rate of
14% for defendants on pretrial re-
lease represented a slight decrease
from the 18% rate recorded in 1988
an
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Table 1. Felony defendants released before or detained until case
disposition, by the most serious arrest charge, 1992
Percent of felony defendants
in the 75 largest counties:
Released Detained
Most serious Number of before case until case
arrest charge defendants =~ Total  disposition disposition
All offenses 51,002 100% 63% 37%
Violent offenses 13,638 100% 58% 42%
Murder 570 100 24 76
Rape 724 100 48 52
Robbery 4,467 100 50 50
Assault 6,509 100 68 32
Other violent 1,368 100 59 41
Property offenses 17,647 100% 63% 37%
Burglary 6,176 100 51 49
Theft 6,434 100 67 33
Other property 5,037 100 71 28
Drug offenses 15,469 100% 68% 32%
Sales/trafficking 8,517 100 66 34
Other drug 6,952 100 71 29
Public-order offenses 4,248 100% 65% 35%
Weapons 1,437 100 71 29
Driving-related 645 100 73 27
Other public-order 2,167 100 58 42
Note: Data on detention/release outcome were available for 92% of all cases.
Detail may not add to total because of rounding.

National Pretrial Reporting Program

The Bureau of Justice Statistics (BJS)
initiated the biennial National Pretrial
Reporting Program (NPRP) in 1988.
The NPRP collects detailed informa-
tion about the criminal history, pretrial
processing, adjudication, and senten-
cing of felony defendants in State
courts in large urban counties. The
NPRP data do not include Federal
defendants.

The 1992 NPRP collected data for
13,206 felony cases filed in 40 coun-
ties during May 1992. These cases
were part of a 2-stage sample that was
representative of the estimated 55,246
felony cases filed in the Nation's 75
most populous counties during that
month. (In 1990, the 75 largest coun-
ties accounted for about 37% of the
U.S. population and nearly 50% of all
crimes reported to law enforcement
agencies.) Cases were tracked for

up to 1 year.

Table 2. Type of pretrial release or detention of felony defendants,
by the most serious arrest charge, 1992
T = Percent of felony defendants in the 75 largest counties: o
Released before case disposition
Financial release Nonfinancial release Detained until
Total case disposition
Total Full non- Unse- Emer- Held
Most serious financial Surety cash Deposit Property financial Recog- Con- cured gency Held without
arrest charge Total release  bond bond bond  bond release nizance _ditional bond  release onbail bail
All offenses 100% 25% 13% 6% 5% 1% 37% 24% 8% 4% 2% 30% 6%
Violent offenses 100% 25% 11% 7% 7% - 33% 25% 5% 3% - 34% 8%
Murder 100 13 7 6 1 0 10 5 2 3 0 37 40
Rape 100 24 12 4 6 1 22 11 9 2 2 49 3
Robbery 100 21 4 9 7 - 29 23 3 3 - 43 7
Assault 100 29 15 6 8 1 39 31 5 2 - 26 6
Other violent 100 27 14 7 5 1 32 20 9 3 - 33 8
Property offenses 100% 21% 13% 4% 3% 1% 40% 25% 8% 6% 2% 32% 6%
Burglary 100 16 8 3 3 1 34 22 7 5 1 43 6
Theft 100 21 14 4 2 1 42 26 10 6 4 27 6
Other property 100 26 17 5 4 1 43 28 9 7 2 23 5
Drug offenses 100% 27% 15% 7% 5% 1% 39% 23% 1% 5% 2% 27% 5%
Sales/trafficking 100 29 15 8 5 1 36 23 8 5 1 30 5
Other drug 100 26 16 5 4 - 42 22 16 4 3 23 6
Public-order offenses 100% 33% 17% 11% 5% 1% 30% 21% 7% 2% 1% 25% 6%
Weapons 100 42 13 21 8 1 28 18 7 3 1 25 4
Driving-related 100 42 37 5 1 0 3 20 9 £ 0 22 5
Other public-order 100 25 14 5 5 1 31. 23 6 2 1 34 9
Note: Data on type of pretrial release or detention were available for 92% of all cases.
See table 1 for number of defendants in each offense category.
Detail may not add to total because of rounding.
--Less than 0.5%.

2 National Pretrial Reporting Program
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Types of pretrial release
Nonfinancial release

Among the 63% of felony defendants
in the 75 largest counties who were
released prior to case disposition,
about 3 in 5 were released on nonfi-
nancial terms that required no posting

. of bail (table 1). (In this report, "pretrial
release" and "released prior to case
disposition" are used interchangeably.
See Methodology on pages 15 and 16
for definitions.)

Release on recognizance, granted to
24% of all defendants and to 38% of all
released defendants, was the most
common type of pretrial release (table
2). About two-thirds of all nonfinancial
releases involved the release of a de-
fendant on his or her own recogni-
zance. The only condition placed on
the defendant under this type of re-
lease is a written agreement to appear
in court as scheduled. Generally, the
recognizance release category used in
this report refers to a decision made
by the court; however, citation releases
made by law enforcement personnel
(2% of the recognizance releases) are
also included.

Approximately 13% of all pretrial re-
leases in the 75 largest counties (23%
of nonfinancial releases) were on con-
ditional release. About a fourth of con-
ditional releases included an unse-
cured bail amount to be forfeited
should the defendant fail to appear in
court as scheduled. About two-thirds
of conditional releases included an
agreement by the defendant to main-
tain regular contact with a pretrial pro-
gram through telephone calls and/or
*‘personal visits. Fifteen percent of con-
ditional releases involved regular drug
monitoring or treatment, and 6% in-
cluded a third party custody
agreement.

Most defendants placed on conditional
release were supervised by a pretrial
release program. Such programs,
which also interview arrestees and pro-
vide information to judicial officers,
were operating in all but 2 (Suffolk,
Massachusetts; and Montgomery,
Pennsylvania) of the 40 NPRP coun-
ties during 1992,

Releases on unsecured bond com-
prised 4% of the NPRP cases. About
12% of nonfinancial releases (7% of
releases overall) involved this type of
release. Although this type of release
does not require financial payment, it
does specify a bail amount to be for-
feited if the defendant does not appear
in court as scheduled.

Financial release

Overall, about 2 in 5 defendants re-
leased before case disposition re-
ceived that release through financial
terms involving a surety, full cash, de-
posit, or property bond. Deposit, full
cash, and property bonds are posted
directly with the court, while surety
bonds involve the services of a bail
bond company.

Defendants must post the full bail
amount in cash or collateral to be re-
leased on full cash or property bond.
The cash or property is forfeited if the
defendants do not appear in court as
required. Typically, a defendant must
provide 10% of the full bail amount to
be released on deposit or surety bond.
Either the defendant (deposit bond) or
the bail bond company (surety bond)
are liable to the court for the full bail
amount if the defendant does not ap-
pear in court as required.

Release on surety bond, the second
most common type of pretrial release
for felony defendants, was used in
54% of all financial releases and in
21% of all pretrial releases. Surety
bond was used in 31 of the 40 NPRP
counties surveyed.

Ten percent of all pretrial releases, in-
cluding 25% of financial releases, were.
on full cash bond. Full cash bond was
used in 33 of the 40 NPRP counties
surveyed.

A deposit bond secured release for
about 8% of all released defendants,
including 19% of defendants placed on
financial release. Deposit bond was
used for pretrial release in 17 NPRP
counties.

Emergency release

Overall, about 2% of felony defendants
were released as part of an emergency
release ordered because of jail crowd-
ing. Generally, these emergency re-
leases did not involve the use of any
of the financial or nonfinancial release
conditions discussed above. Emer-
gency releases occurred in 8 of the

40 NPRP counties, with 3 counties
(Hamilton, Ohio; Cook, Illinois; and
Wayne, Michigan) accounting for more
than 95% of all emergency releases
recorded by NPRP.

Factors affecting probability
of pretrial release

Overall, 37% of the felony defendants
included in the NPRP sample were de-
tained until the court disposed of their
case, roughly the same percentage as
in NPRP studies for 1988 (34%) and
1990 (35%). Five out of six detainees
from the 1992 study had a bail amount
set but did not post the money required
to secure release. The remainder,
representing 17% of detained defend-
ants and 6% of all defendants, were
ordered held without bail.

While denial of bail provides the court
with an absolute assurance that a de-
fendant will not be released prior to
case disposition, the NPRP data also
show that when a defendant is re-
quired to post bail, the probability of

(R -3
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release decreases as bail amounts in-
crease. When bail was set at $20,000
or more, 18% of the defendants were
eventually released (table 3). When
the bail amount was between $10,000
and $19,999, 38% of the defendants
secured release; from $2,500 to
$9,999, 52% of the defendants; and
under $2,500, 66%.

The effect of bail amount on the likeli-
hood of a defendant's being released
varied according to the type of arrest
charge. For example, when the bail
amount was set at $20,000 or more,
drug defendants (29%) secured re-
lease more often than defendants
charged with a public-order offense
(18%), violent offense (17%), or prop-
erty offense (11%). Defendants
charged with a property offense were

less likely to be released than other
defendants in all four bail amount
categories.

Defendants released on deposit bond
had higher average bail amounts than
other defendants released on bond, a
median of $7,500 and a mean of
$15,200. Defendants released on
surety bond had a median bail amount
of $5,000 and a mean bail amount

of $7,100. Defendants released on
surety or deposit bond typically had to
post 10% of the full bail amount to se-
cure release: a mean of $1,520 for de-
posit bond and $710 for surety bond.

Defendants released on full cash bond
posted the full bail amount to secure
release; a median of $1,000 and a
mean of $3,300. Defendants released

Table 3. Felony defendants released before or detained until case
disposition, by bail amount set and the most serious arrest charge, 1992
Percent of felony defendants in the 75
largest counties with a bail amount set:
Bail amount set Released Detained
and the most Number of before case until case
serious arrest charge defendants Total disposition disposition
$20,000 or more
All offenses 6,083 100% 18% 82%
Violent offenses 2,740 100 17 83
Property offenses 1,500 100 11 89
Drug offenses 1,298 100 29 71
Public-order offenses 544 100 18 82
$10,000 to $19,999
All offenses 5,373 100% 38% 62%
Violent offenses 1,580 100 44 56
Property offenses 1,657 100 24 76
Drug offenses 1,790 100 46 54
Public-order offenses 344 100 34 66
$2,500 to $9,999
All offenses 9,752 100% 52% 48%
Violent offenses 2,078 100 57 43
Property offenses 3,499 100 44 56
Drug offenses 3,395 100 54 . 46
Public-order offenses 780 100 60 40
Under $2,500
All offenses 6,780 100% 66% 34%
Violent offenses 1,597 100 68 32
Propenrty offenses 2,463 100 61 39
Drug offenses 1,768 100 66 34
Public-order offenses 951 100 76 24
Note: Data on bail amount were available for 99% of all defendants for whom
a bail amount was set. Table excludes defendants given nonfinancial release.
Detail may not add to total because of rounding.

4 National Pretrial Reporting Program

on unsecured bond did not post any
money to secure release but were [i-
able for the full bail amount, a median
of $5,000 and a mean of $10,100, if
they did not appear in court. Among
defendants who had a bail amount set
but were unable to secure release, the
mean bail amount was $39,800, and
the median was $10,000.

Type of Bail amount

release bond Median Mean
Surety $5,000 $7,100
Deposit 7,500 15,200
Full cash 1,000 3,300
Property 5,000 10,900
Unsecured 5,000 10,100
Not released $10,000 $39,800

Court decisions about bail are primarily
based on the judgment of whether the
accused will appear in court as sched-
uled and the potential danger to the
community from crimes that a defend-
ant may commit while on release.
Many jurisdictions have established
specific criteria that must be consid-
ered when setting bail. Examples of
such criteria are personal character
and mental condition, employment
and financial resources, family and
community ties, offense seriousness,
criminal justice status at the time of
arrest, prior criminal record, prior court
appearance record, the weight of the
evidence against the defendant, and
the sentence that may be imposed
upon conviction.

While the NPRP does not provide data
on all of these factors, it does provide
information on the seriousness of the
current offense, criminal justice status
at the time of arrest, prior court
appearance record, and prior criminal
record. The NPRP data illustrate how
the bail system is used in conjunction
with these factors to affect the prob-
ability of release.

A
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Seriousness of offense ]
Table 4. Bail amount set for felony defendants,
L by the most serious arrest charge, 1992

The NPRP data indicate that defend-

ants charged with murder were the Percent of felony defendants in the 75
| fileal f all f tarid largest counties with a_bail amount of:
east likely of all felony defendants to Most serious Number of Under  $2,500- $10,000-  $20,000
be released prior to case disposition arrest charge defendants _ Total $2,500 $9.999  $19.999 or more
o )
(24%) (table 1). While about a fourth All offenses 27,987 100% 249, 35% 19% 229,
of murder defendants were released, _
about half of defendants charged Violent offenses 7,996 100% 20% 26% 20% 34%
: Murder 284 100 5 g 10 78
with rape, robbery, or burglary were re- Rape 527 100 9 14 20 57
leased, as were about two-thirds ﬁobbelry ggg? 188 ;g §§ 2; M
L L ssault ; 1 22
of assault, theft, or drug trafficking Other violent 805 100 17 24 26 33
defendants.
Property offenses 9,120 100% 27% 38% 18% 16%
Burgla 3,595 100 16 39 21 23
Murder defendants had the lowest The(:f]t i 3,056 100 35 37 16 12
release rate, mainly because they Other property -+ 2470 100 33 39 16 12
were the most_ Ilkeiylto be denied bail Bl 8.252 100% 219 419% 299, 16%
or to have a high bail amount. Forty Sales/trafficking 4,918 100 22 34 26 18
percent of murder defendants were de- | Otherdrug skt 10 < A b T
nied bail, compared to 9% or less for Public-order offenses 2,620 100% 36% 30% 13% 21%
other defendants. Among murder de- éVeapcns 355 100 38 35 11 16
: riving-related 14 100 52 25 15 8
fendants who had a bail amount set, Other public-ordeér 1,241 100 30 27 15 29

about three-fourths had a bail amount
of $20,000 or more (table 4). Note: Data on bail amount were available for 99% of all defendants for whom
a bail amount was set. Table excludes defendants given nonfinancial release.
Detail may not add to total because of rounding.

Defendants charged with rape (57%)
were the next most likely to have bail

set at $20,000 or more. Robbery de- Table 5. Median bail amount set for felony defendants,
fendants (41%) were the only other by pretrial detention/release outcome and the most

group for which more than a third of serious arrest charge; 1992

the defendants with a bail amount had _Felony defendants in the 75 largest counties
it set by the court at $20,000 or more. Most serious ] Median bail amount

arrest charge Total Released Detained

Overall, defendants whose most seri-
ous arrest charge involved a violent of- All offenses $5.000 $3.500 $10,000
fense (34%) were about twice as likely

Violent offenses $10,000 $5,000 $17,000

as drug (16%) and property (16%) de- Murder 75.000 10,000 100,000

fendants to have a bail of $20,000 or Rape 23,500 10,000 25,000

A Robbery 10,000 5,000 20,000

’ Assault 5,000 5,000 10,000

Other violent 10,000 5,000 20,000

Among defendants who were held on Braneriyofh S0 I R
a " i e e 2 ) B

bail, the median bail amount that had %)L}rg,gr(; enses 5,000 5000 10,000

been set by the court was $10,000 Theft 4,000 2,000 5,000

(table 5). The median bail amount Ofher prapeity 4,000 2,500 5,000

was higher for detained defendants Drug offenses $5.000 $5,000 $6.000

charged with murder ($100,000), rape S?Aesfgafﬂcking g.ggg g.ggg 12.888
($25,000), or robbery ($20,000). Re- . - : *

leased defendants had a median bail Public-order offenses $4,000 $2,000 $10,000

; ; . Weapons 3,000 2,000 10,000

amount of $3,500, with a higher me Driving-related 2,000 2.000 4.000

dian bail amount for released defend- Other public-order 5.000 2.500 15.000

ants charged with murder ($10,000)
or rape ($10,000).

Note: Data on bail amount were available for 99% of all defendants for
whom a bail amount was set. Bail amounts have been rounded to the near-
est 100 dollars. Table excludes defendants given nonfinancial release.

el
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Table 6. Felony defendants released before or detained until case
disposition, by criminal justice status at the time of offense, 1992

Percent of felony defendants in the 75 largest counties

Note: Data on both prior conviction record and detention/release outcome were
available for 84% of all cases. Detail may not add to total because of rounding.
*The number of convictions refers to the number of charges.

Released Detained
Criminal justice Non- Emer- Held Held
status at time Number of Total Finan- finan- gency Total on  without
of offense defendants Total released cial cial release  detained bail bail
On parole 2,957 100% 32% 17% 14% 1% 68% 53% 14%
On probation 6,081 100 44 21 22 1 56 45 11
On pretrial release 4,804 100 56 24 30 2 44 32 12
None 25228 100 72 30 40 2 28 25 3
Note: Data on both criminal justice status at the time of offense and detention/release
outcome were available for 74% of all cases. Defendants who had more than 1 type of
criminal justice status at the time of offense are excluded from the table. Detail may not
add to total because of rounding.
Table 7. Felony defendants released before or detained until case
disposition, by court appearance history, 1992
Percent of felony defendants in the 75 largest counties
Released - Detained -
Court Non- Emer- Held Held
appearance Number of Total Finan- finan- gency Total on  without
history defendants Total released cial  cial release detained bail  bail
With prior arrests 25954 100% 54% 21% 32% 2% 46% 39% T%
Failed to appear E
one or more times 11,378 100 51 17 31 3 49 44 5
Made all court
appearances 14,576 100 57 23 32 1 43 35 8
No prior arrests 15,116 100 81 30 50 1 19 16 3
Note: Data on both court appearance history and detention/release outcome were
available for 74% of all cases. Detail may not add to total because of rounding.
Table 8. Felony defendants released before or detained until case
disposition, by prior conviction record, 1992
Percent of felony defendants in the 75 largest counties

Released Detained -
Prior Non- Emer- Held Held
conviction Number of Total Finan- finan- gency Total on without
record defendants Total released cial  cial release  detained bail  bail
Number of prior
convictions™*
5 or more 9,191 100%  43% 18% 24% 2% 57%  49% 8%
2-4 9,630 100 50 23 26 2 50 42 8
1 6,849 100 61 27 32 2 39 30 9
None 20,293 100 79 30 48 1 21 17 3
Most serious
prior conviction
Violent felony 6,293 100%  43% 18% 24% 1% 57%  45% 12%
Nonviolent felony 11,616 100 46 20 23 2 54 45 9
Misdemeanor 8,221 100 63 27 34 1 37 33 4
None 20,283 100 79 30 48 1 21 17 3

6 National Pretrial Reporting Program

Criminal justice status

The NPRP data indicate that a defend-
ant's criminal justice status at the time
of arrest is also related to the probabil-
ity of pretrial release. Among felony
defendants without an active criminal
justice status at the time of arrest, 72%
were released before case disposition
(table 6). In contrast, just 32% of de-
fendants on parole and 44% of defend-
ants on probation at the time of the
current arrest were released. Among
defendants who were already on pre-
trial release for a pending case when
arrested, 56% were released pending
disposition of the current charge. De-
fendants on parole (14%), probation
(11%), or pretrial release (12%), were
about 4 times as likely to be denied
bail as those with no criminal justice
status at the time of the offense (3%).

Court appearance history

The court is also likely to consider a
defendant's court appearance history
when setting bail and the terms of
release for the current felony charge.
About two-thirds of the defendants
included in the NPRP study had previ-
ously been arrested and required to
appear in court. Among defendants
who made all scheduled court appear-
ances related to prior arrests, 57%
were released prior to disposition of
the current case (table 7). The prob-
ability of release was somewhat lower
for defendants who had failed to ap-
pear in court previously (51%). Over-
all, the release rate for defendants who
had been previously arrested was
54%, two-thirds the rate among de-
fendants with no prior arrests (81%).

Prior conviction record

Defendants with more than one prior
conviction or with a felony conviction
record were less likely than other de-
fendants to await disposition of their
case outside jail. Just under half were
released prior to case disposition (table
8). About 3 in 5 defendants with a sin-
gle prior conviction or only misde-
meanor convictions were able to obtain
release, while 4 in 5 defendants with
no prior convictions were released.

/R~
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About 10% of defendants who had a
prior felony conviction were denied
bail, compared to 3% of other
defendants.

Time from arrest to pretrial release

Fifty-two percent of all pretrial releases
occurred either on the day of arrest

or on the following day, and 91%
occurred within 1 month of arrest
(table 9). The time from arrest to re-
lease varied by factors that included
the type of release conditions imposed,
the bail amount set (if any), and the
type of arrest charge.

About two-thirds of defendants re-
leased on unsecured bond, conditional
release, or emergency release were
discharged on the day of arrest or on
the following day, compared to a third
of those who were eventually released
on deposit or full cash bond. About
half of those released on recogni-
zance, surety bond, or property bond
were released within a day of their
arrest. Overall, about 2 in 5 financial
releases occurred within a day of ar-
rest compared to 3 in 5 nonfinancial
releases.

When the defendant was required to
post money to secure release (surety,
full cash, or deposit bond), the time
from arrest to pretrial release in-
creased as the bail amount did. When
the bail amount was $10,000 or more,
1 in 3 defendants secured release
within a day. Nearly 1 in 2 did so when
the bail amount was under $2,500.

Defendants charged with violent of-
fenses (46%) were slightly less likely
than those charged with drug (51%),
public-order (53%), or property (56%)
offenses to be released on the day of
arrest or the following day.

Criminal history of released versus
detained defendants

Three-fourths of detained defendants
had at least 1 prior conviction com-
pared to just under half of released
defendants (table 10).* Among

Table 9. Time from arrest to release for felony defendants released
before case disposition, by type of release, bail amount set,
and the most serious current arrest charge, 1992

Type of release, bail Percent of released felony defendants in the

amount set, and the most Number of 75 largest counties who were released within:
serious arrest charge defendants 1 day 1 week 1 month
All released defendants 31,562 52% 77% 91%
Type of release
Financial release 12,189 41% 1% 89%
Surety bond 6,762 48 76 93
Full cash bond 2,951 31 68 87
Deposit bond 2,151 34 59 82
Property bond 325 49 74 88
Nonfinancial release 18,577 59% 81% 93%
Recognizance 12,107 55 80 92
Conditional 4,221 65 85 93
Unsecured bond 2,249 68 80 94
Emergency release 796 69% 84% 93%
Bail amount set*
$20,000 or more 885 33% 61% 83%
$10,000-$19,999 1,863 33 62 82
$2,500-$9,999 4,809 41 72 91
Under $2,500 4,241 46 76 91
Most serious
arrest charge
Violent offenses 7,873 46% 72% 87%
Property offenses 11,104 56 79 94
Drug offenses 10,740 51 79 93
Public-order offenses 2,834 53 76 90

Note: Data on time from arrest to pretrial release were available for 98% of all cases

involving a defendant who was released prior to case disposition. Release data were
collected for 1 year. Defendants released after the 1-year study period are excluded

from the table.

*Includes defendants released on deposit, surety, or full cash bond.

Table 10. Number of prior convictions of released and detained felony
defendants, by the most serious current arrest charge, 1992

Percent of felony defendants in the 75 largest counties

_ Total with Number of prior convictions”

Most serious current  Number of No prior Prior con- 10 or
arrest charge defendants Total convictions victions 1 2-4 5-9 maore
Released defendants

All offenses 29,138 100% 55% 45% 14% 17% 9% 5%
Violent offenses 7,163 25 14 10 3 4 2 1
Property offenses 9,829 34 19 15 5 5 3 2
Drug offenses 9,667 33 17 16 5 6 3 1
Public-order offenses 2,479 9 5 4 1 2 1 --
Detained defendants

All offenses 16,826 100% 25% 75% 16% 28% 19% 12%
Violent offenses 5471 31 10 21 4 9 5 3
Property offenses 5,873 35 7 28 5 10 8 5
Drug offenses 4,426 26 7 19 5 7 4 3
Public-order offenses 1,356 8 1 7 2 3 2 1
Note: Data on both number of prior_convictions and detention/release outcome
were available for 83% of all cases. Detail may not add to total because of rounding.
*Number of convictions refers to number of charges. '
-- Less than 0.5%.
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released defendants, 31% had more detained defendants had at least 1

than 1 prior conviction, and 5% had 10  prior conviction for a violent felony

or more. Among detained defendants, compared to 1in 11 released defend-

59% had more than 1 prior conviction, ants. About 8% of detained defend-

and 12% had 10 or more. ants and 3% of released defendants
were under a current charge for a vio-

Detained defendants (57%) were about lent felony and had at least one prior

twice as likely to have at least one conviction for a violent felony.

prior felony conviction as defendants

who received pretrial release (27%) Among released defendants, 47% had
(table 11) (figure 1). About1in5 not been previously arrested, com-

pared with 20% of detained defendants
(table 12). Of those released 22% had
been previously arrested and failed to
appear in court at least once, while
32% had made all scheduled court ap-
pearances resulting from prior arrests.
About half of detained defendants who
had been previously arrested, repre-
senting 38% of all detained defend-
ants, had failed to appear in court at
least once during a previous case.

Table 11. The most serious prior conviction of released and detained felony
defendants, by the most serious current arrest charge, 1992

Percent of felony defendants in the 75 largest counties:

. Total with . Most serious prior conviction
Most serious current  Number of No prior Prior con- i Felony i Misde-
arrest charge __defendants Total convictions _ victions Total Violent Nonviolent meanor

Released defendants

All offenses 29,368 100% 55% 45% 27% 9%
Violent offenses 7,175 24 14 10 6 3
Property offenses 9,942 34 19 15 9 3
Drug offenses 9,749 33 17 16 10 2
Public-order offenses 2,503 9 5 4 2 1

Detained defendants

All offenses 17,055 100% 25% 75% 57% 21%
Violent offenses 5,230 31 10 21 16 8
Property offenses 5,972 35 7 28 22 7
Drug offenses 4,474 26 7 19 14 4
Public-order offenses 1,379 8 1 7 5 2

18% 18%

3 4

6 6

7 6

1 2
37% 18%

8 5
15 6
11 5

3 2

Note: Data on both most serious prior conviction and detention/release outcome
were available for 84% of all cases. Detail may not add to total because of rounding.

Table 12. Court appearance history of released and detained felony
defendants, by the most serious current arrest charge, 1992

Percent of felony defendants
in the 75 largest counties:
Court appearance history

Failed to Made all

Most serious current ar-  Number of appear at court Had no
rest charge defendants least once appearances _prior arrests
Released defendants

All offenses 26,225 22% 32% 47%
Violent offenses 6,283 5 7 12
Property offenses 9,157 8 10 16
Drug offenses 8,652 T 1 14
Public-order offenses 2,134 1 3 4
Detained defendants

All offenses 14,846 38% 42% 20%
Violent offenses 4,508 10 12 8
Property offenses 5,171 15 14 5
Drug offenses 3,979 9 13 5
Public-order offenses 1,189 4 3 1

Note: Data on both detention/release outcome and court
appearance history were available for 74% of all defendants.
Detail may not add to total because of rounding.

8 National Pretrial Reporting Program

Criminal history of released and
detained felony defendants, 1992

Prior 53%
arrest

!

80%

Prior 45%
conviction

|

75%

Prior felony 27%

conviction 57%

'

Prior violent |l 9%
felony conviction 21%

Percent of defendants

- Released I:l Detained

Figure 1
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Defendant characteristics by type
of pretrial release

Defendants charged with a violent of-
fense comprised the largest percent-
age among those released on deposit
bond (39%), while defendants released
under emergency conditions were the
least likely to be facing charges for a
violent offense (5%) (table 13).

Among the categories of released
defendants, those on full cash bond
(92%) or deposit bond (30%) had the
highest percentage of males. Defend-
ants released on surety bond or emer-
gency release (18%) were less likely

to be under age 21 than defendants re-
leased under other methods.

Without consideration of Hispanic ori-
gin, black defendants comprised the
largest percentages among defendants
released on deposit bond (71%) or
emergency release (70%). Black de-
fendants accounted for about half of
surety bond and conditional releases,
and a significant majority of other types
of releases. When Hispanic origin is
included in the racial distribution,
blacks accounted for a majority of
those released on emergency release
(70%), deposit bond (64%), and unse-
" cured bond (57%).

Among types of financial release, full
cash bond (33%) had the largest pro-
portion of Hispanic defendants. Non-
Hispanic blacks comprised a larger
percentage of defendants released on
deposit bond (64%) than either surety
bond (44%) or full cash bond (43%).
Non-Hispanic whites comprised about
a third of the defendants released on
surety bond, compared to about a
fourth of those released on deposit
bond or full cash bond.

Among the types of nonfinancial re-
lease, unsecured bond (57%) had the
highest percentage of non-Hispanic
blacks. Hispanic defendants (12%)
were |less prevalent among this group
than among defendants released on
recognizance (28%) or conditional
release (20%). Non-Hispanic whites
accounted for a slightly higher percent-
age of defendants released on con-

ditional release (31%) or unsecured
bond (30%) compared to those re-
leased on recognizance (24%).

About half of the defendants released
on surety, deposit, or full cash bond
had a prior conviction for either a mis-
demeanor or a felony. Slightly lower
percentages of defendants given nonfi-
nancial types of release had a convic-
tion record. Among financial releases,
the percentage of defendants with one
or more prior felony convictions was
higher among those released on de-
posit bond (39%) than among those

released on surety bond (25%).
Among nonfinancial releases, more
defendants released on unsecured
bond (35%) had a felony conviction re-
cord than other defendants (24%).

About 3 in 5 defendants placed on
emergency release had a prior convic-
tion and nearly half had more than one
prior conviction. Defendants released
on emergency release (21%), deposit
bond (18%), or unsecured bond (18%)
were slightly more likely than other re-
leased defendants to have five or more
prior convictions.

Table 13. Selected characteristics of felony defendants released
before case disposition, by type of pretrial release, 1992

Percent of released felony defendants in the 75 largest counties:

Financial release

Nonfinancial release

Full Unse- Emer-
Defendant Surety cash Deposit Recogni- Condi- cured gency
characteristic bond bond bond zance tional -bond release
Most serious arrest charge
Violent offenses 21%  30% 39% 28% 16% 16% 5%
Property offenses 33 22 21 36 35 47 54
Drug offenses 35 33 31 29 42 32 36
Public-order offenses 11 14 9 7 7 4 6
Sex
Male 80%  92% 90% 82% 81% 86% 80%
Female 20 8 10 18 19 14 20
Race
Black 49%  58% 1% 61% 52% 63% 70%
White 49 41 28 38 46 37 30
Other 2 2 -- 1 2 - 0
Race/Hispanic origin*
Non-Hispanic
Black 44%  43% 64% 47% 47% 57% 70%
White 34 22 25 24 31 30 26
Other 3 2 - 1 2 1 0
Hispanic, any race 19 33 11 28 20 12 5
Age at arrest
Under 21 18% 25% 26% 26% 24% 23% 18%
21-34 56 55 55 51 53 55 53
35 or alder 25 20 19 22 24 22 29
Number of prior convictions
5 or more 13% 14% 18% 13% 11% 18% 21%
2-4 18 21 17 15 15 13 23
1 17 15 13 13 16 9 15
None 52 50 51 58 58 60 41
Most serious
prior conviction
Felony 25%  34% 39% 24% 24% 35% 46%
Misdemeanor 24 16 10 18 19 6 14
None 52 50 51 58 58 60 41
Court appearance history
Failed to appear 16% 22% 25% 21%  19% 35% 44%
Made all appearances 37 38 23 32 32 17 26
Had no prior arrests 47 40 51 47 48 48 30
Note: Table is based on the following number of defendants for each type of release:
surety bond, 6,823; full cash bond, 3,129; deposit bond, 2,411; recognizance,12,274;
conditional, 4,228; unsecured bond, 2,264; and emergency release, 800.
*See Methodology on page 15 for a discussion of underreporting of Hispanic origin.
--Less than 0.5%. /qu
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Nearly half of the defendants placed
on emergency release (44%) and
about a third of the defendants re-
leased on unsecured bond (35%) had
missed at least 1 court appearance
during a previous case. Lower per-
centages of defendants released on
surety bond (16%), conditional release
(19%), recognizance (21%), full cash
bond (22%), or deposit bond (25%)
had previously missed a court
appearance.

Failure to appear in court

Misconduct by defendants placed
on pretrial release

A primary goal of any pretrial release
decision by the court is to ensure the
defendant's appearance in court as
scheduled. Among those felony defen-
dants who were released prior to case
disposition, 3 out of 4 made all sched-
uled court appearances. A bench

Table 14. Released felony defendants who failed to make a scheduled
court appearance, by selected defendant characteristics, 1992

Percent of released felony defendants
in the 75 largest counties:

Emergency

on page 15 for a discussion of underreporting of Hispanic origin.

Note: Data on the court appearance record for the current case were available for
99% of cases involving a defendant released prior to case disposition. All defendants
who failed to appear in court and were not returned to the court within the 1-year study
period are counted as fugitives. Some of these defendants may have been returned to
the court at a later date. Detail may not add to total because of rounding.

*Based on defendants with known race and Hispanic origin. See Methodology

Made all
court Failed to appear in court
Defendant Number of appear- Returned Remained
characteristic defendants Total  ances Total tocourt a fugitive
All released defendants 33,484 100% 75% 25% 17% 8%
Most serious arrest charge
Violent offenses 8,159 100% 83% 17% 11% 6%
Property offenses 11,449 100 71 29 20 10
Drug offenses 10,958 100 73 27 19 8
Public-order offenses 2,918 100 82 18 13 6
Sex
Male 27,700 100% 75% 25% 17% 8%
Female 5,696 100 78 22 14 8
Race
Black 17,701 100% 73% 27% 19% 9%
White 12,525 100 79 21 14 7
Other 395 100 85 15 10 5
Race/Hispanic origin®
Non-Hispanic
Black 12,566 100% 72% 28% 19% 8%
White 7,166 100 81 19 13 6
Other 391 100 86 14 9 5
Hispanic, any race 5,885 100 70 30 17 13
Age at arrest
Under 21 7.628 100% 78% 22% 15% 6%
21-24 6,110 100 77 23 16 7
25-29 6,264 100 73 27 18 9
30-34 5,319 100 73 27 18 9
35 or older 7,482 100 75 25 17 8
Court appearance history
Failed to appear 5,967 100% 62% 38% 28% 11%
Made all appearances 8,396 100 78 22 18 5
Had no prior arrests 12,586 100 80 20 11 9
Type of release
Recognizance 12,054 100% 74% 26% 18% 9%
Surety bond 6764 100 85 15 12 3
Conditional 4,205 100 81 19 14 5
Full cash bond 3,115 100 78 22 14 8
Deposit bond 2,403 100 79 21 15 6
Unsecured bond 2,249 100 58 42 23 19
796 100 51 49 36 13

10 National Pretrial Reporting Program

warrant was issued for the arrest of the
remaining 25% because they had
missed one or more court dates (table
14). Two-thirds of these defendants
had been returned to the court by the
end of the 1-year study period, while a
third of them, 8% of all released defen-
dants, remained fugitives.

The percentage of defendants who
failed to appear varied somewhat by
the type of arrest charge. Bench war-
rants for failure to appear were issued
more often for released property de-
fendants (29%) and drug defendants
(27%) than for defendants charged
with public-order offenses (18%) or
violent offenses (17%).

Rates of failure to appear varied little
by sex or age. By race, failure-to-
appear rates ranged from 27% for
black defendants to 21% for whites
and 15% for defendants of other races.
When Hispanic origin was considered,
failure-to-appear rates were higher for
Hispanics (30%) and non-Hispanic
blacks (28%) than for other defend-
ants. ‘

A defendant's court appearance history
for previous arrests was related to the
probability of failing to appear on the
current charges. For those who had
missed one or more court dates in the
past, about 38% failed to make a
scheduled court appearance during the
current case, nearly twice the failure-
to-appear rate of defendants who had
made all court appearances related

to prior arrests (22%) or had no prior
arrests (20%).

By type of release, defendants on
emergency release (49%) were the
most likely to have a bench warrant
issued because they failed to appear
in court, although in 7 out of 10 such
cases they were returned to the court.
The next highest failure-to-appear rate
was for defendants released on unse-
cured bond (42%). Bench warrants for
failure to appear were less likely to be
issued for defendants released on
surety bond (15%), conditional release
(19%), deposit bond (21%), full cash
bond (22%), or personal recognizance
(26%).

/A JD
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When a defendant missed a court date
and a bench warrant was issued, the
faiture to appear occurred within 1
week of release in 12% of the cases,
within 1 month of release in 35% of the
cases, and within 3 months in 74% of
the cases. For all defendants failing to
appear in court, the median time be-
tween pretrial release and the initial
missed court date was 46 days.

Time from release to Percent of
fallure to appear defendants
1wmeek 12%
1month 35
3months 74
Bmonths 94
1year 100
Meadian 46 days

Return of fugitive defendants
tothe court

Owerall, about 1 in 13 released felony
defendants had failed to appear in
court as scheduled and were still fugi-
tives at the end of the year-long study.
The percentage of defendants who
were fugitives at the end of the study
was higher when the method of re-
lease was unsecured bond (19%) or
emergency release (13%) than when
some other type of release was used.

About a third of the defendants for
whom a bench warrant was issued
were returned to the court within

1 month of their failure to appear, and
about half had been returned after
3months. Atthe end of the 1-year
study period, about two-thirds of all de-
fendants who had failed to appear had
been returned to the court.* The re-
maining third were still fugitives.

Time from failure to Percent of
appear to return defendants
1 week 14%

1 month 34
3months 51
6months 59
1year 68
Median 29 days
Not returned

within 1 year 32%

*Some defendants returned to the court
voluntarily, and the bench warrant for
their arrest was withdrawn.

Among those defendants who failed to
appear, the percentage who were still
fugitives at the end of the study was
highest for those who had been

released on unsecured bond (44 %).
Less than a third of the defendants for
whom a bench warrant had been is-
sued remained fugitives when they

Table 15. Released felony defendants who were rearrested while
on pretrial release, by selected defendant characteristics, 1992

Percent of released felony defendants in the 75 largest counties:

Rearrested
Defendant Number of  Not Misde-
characteristic defendants rearrested Total Felony meanor
All released
defendants 30,051 86% 14% 10% 3%
Most serious original
arrest charge
Violent offenses 6,991 88% 12% 8% 3%
Property offenses 10,147 86 14 11 4
Drug offenses 10,146 84 16 13 4
Public-order offenses 2,765 91 9 7 2
Sex
Male 24,839 85% 15% 11% 3%
Female 5,164 91 9 6 3
Race
Black 15,830 85% 15% 12% 4%
White 11,329 89 11 8 3
Other 365 95 5 5 0
Race/Hispanic origin®
Non-Hispanic
Black 11,292 85% 15% 11% 4%
White 6,313 91 9 7 3
Other 361 94 6 6 0
Hispanic, any race 5,126 84 16 12 4
Age at arrest
Under 21 7,008 84% 16% 12% 4%
21-34 15,907 86 14 11 3
35 or older 6,730 89 1 9 2
Type of release
Financial release 11,877 88% 12% 9% 3%
Surety bond 6,611 91 9 6 3
Full cash bond 2,697 84 16 13 4
Deposit bond 2275 84 16 14 3
Property bond 294 91 9 3 6
Nonfinancial release 16,089 86% 14% 11% 3%
Recognizance 9,785 85 15 11 4
Conditional 4,075 88 10 7 2
Unsecured bond 2,228 88 16 15 1
Emergency release 776 82% 18% 12% 6%
Number of prior convictions
10 or more 1,154 62% 38% 27% 11%
5-9 . 2,393 74 26 19 7
2-4 4,691 82 18 14 4
1 ’ 4,122 86 14 10 4
None 15,670 91 9 7 2
Most serious
prior conviction
Felony 7,684 76% 24% 19% 5%
Misdemeanor 4,948 86 14 8 6
None 15,642 91 9 7 2

Note: Rearrest data were collected for 1 year. Rearrests occurring after the end of this

1-year study period are not included in the table. Information on rearrests in jurisdictions

other than the one granting the pretrial release was not always available. Rearrest data

were available for 94% of released defendants. Detail may not add to total because of rounding.
*Based on defendants with known race and Hispanic origin. See Methodology on page 15

for a discussion of underreporting of Hispanic origin.

/-
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had been released on surety bond
(21%), conditional release (27 %),
emergency release (27%), or deposit
bond (28%).

Percent of fugitive

Type of pretrial defendants not re-

release  tumned within 1 year
All types 32%

Surety bond 21%

Conditional 27

Emergency 27

Deposit bond 28

Recognizance 33

Full cash bond 37

Unsecured bond 44

Rearrest for a new offense

In addition to considering the likelihood
that a released defendant may not re-
turn for scheduled court appearances,
courts in most States also assess the
risk of crimes being committed by a
defendant who is not held in jail. Re-
arrest data collected during the 1-year
study indicated that 14% of released
defendants were rearrested for an of-
fense allegedly committed while on
pretrial release (table 15). By original
arrest offense, public-order defendants
had a slightly lower rearrest rate (9%)
than other defendants. Among those
arrested for a new felony following pre-
trial release (10%), about 3 in 5 were
rearrested for the same type of offense
as the original charge that preceded
their release.

Although the misdemeanor rearrest
rate (3%) did not vary by sex, the fel-
ony rearrest rate for males (11%) was
higher than for females (6%). About
15% of black defendants were re-
arrested, as were 11% of white de-
fendants and 6% of defendants of
other races. Hispanic defendants had
a rearrest rate of 16%. Defendants
under age 21 (16%) had a slightly
higher rearrest rate than those age 35
or older (11%).

Released defendants with 10 or more
prior convictions had a rearrest rate of
38%, 4 times that of defendants who
had no prior convictions (9%). About
19% of defendants whose most seri-
ous prior cenviction was a felony were

12 National Pretrial Reporting Program

rearrested for a felony, more than
twice the percentage for defendants
with no prior felony convictions (7%).
For rearrested defendants, the median
time from pretrial release to the alleged
commission of a new offense was

48 days. About 8% of the new
charged offenses occurred within a
week of pretrial release, 37% occurred
within 1 month, and 71% occurred
within 3 months of the defendant's
release.

Percent of released and rearrested

defendants who were charged with
committing a new offense within:

1 week 8%
1 month 37

3 months 71

6 months 91
Median 48 days

About 63% of the released defendants
who were rearrested were again
granted pretrial release. Re-release
was more likely to occur if the rearrest
offense was a misdemeanor (70%)
than if it was a felony (61%). Among
defendants rearrested for a felony, re-
release was slightly less likely if the
rearrest was for a drug offense or a
violent offense (59%).

Rearrest Percent of rearrested defend-
offense ants who were re-released
Total 63%
Felony 61%

Violent 59

Property 63

Drug 59

Public-order 66
Misdemeanor 70%

Overall rates of misconduct

Overall, 1 in 3 released felony defend-
ants were charged with some type of
misconduct committed while on pretrial
release (table 16). This may have
been in the form of a failure to appear
in court as scheduled, a new offense
allegedly committed while on pretrial
release, or some other violation of re-
lease conditions that resulted in the
revocation of the defendant's pretrial
release. In some instances, defen-
dants committed more than one type
of pretrial misconduct.

e |
Table 16. Released felony defendants
charged with misconduct while
on pretrial release, by selected
characteristics, 1992
Released felony defendants
in the 75 largest counties
Percent
charged
Defendant with mis-
characteristic __Number _conduct
All released
defendants 33,857 33%
Most serious original
arrest charge
Violent offenses 8,271 24%
Property offenses 11,598 36
Drug offenses 11,055 37
Public-order offenses 2,933 25
Sex
Male 28,025 34%
Female 5,744 27
Race
Black 17,884 35%
White 12,689 28
Other 395 20
Race/ Hispanic origin*
Non-Hispanic
Black 12,721 35%
White 7,267 25
Other . 391 19
Hispanic, any race 5,961 38
Age at arrest
Under 21 7,778 31%
21-34 17,836 34
35 or older 7,554 31
Type of release
Financial release 12,688 27%
Surety bond 6,823 23
Full cash bond 3,129 32
Deposit bond 2411 32
Property bond 325 33
Nonfinancial release 18,767 33%
Recognizance 12,274 33
Conditional 4,229 26
Unsecured bond 3,450 47
Emergency release 800 56%
Number of prior
convictions
10 or more 1,464 54%
5-9 2,685 45
2-4 5111 39
1 4,350 31
None 16,789 27
Most serious
prior conviction
Felony 8,544 45%
Misdemeanor 5,356 31
None 16,817 - 27
Court appearance
history
Failed to appear 6,043 49%
Made all appearances 8,497 32
Had no prior arrests 12,695 24
Note: Misconduct may have been a new
charged offense, failure to appear in court, or
a technical violation of release conditions that
resulted in the revocation of a defendant's pre-
trial release. Data were collected for a maxi-
mum of 1 year.
*Based on defendants with known race and
Hispanic origin. See Methodology on page 15.
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The 33% misconduct rate was similar
to that found in the two previous NPRP
studies based on filings in 1988 (35%)
and 1990 (34%) (figure 2). The failure-
to-appear rate has remained constant
at about a fourth of all released de-
fendants. In 1988 and 1990 about 1

in 6 released defendants were charged
with a new offense that they had alleg-
edly committed while on pretrial re-
lease. In 1992 about 1 in 7 released
defendants were charged with such an
offense.

About 3 in 8 released drug and prop-
erty defendants were charged with
some type of pretrial misconduct as
were 2 in 8 defendants facing violent
or public-order charges (table 16). De-
fendants who were male (34%), black
(35%), or Hispanic (38%) had some-
what higher pretrial misconduct rates
than other defendants.

By type of pretrial release, defendants
with the highest overall misconduct
rates were those placed on emergency
release (56%). Aside from those re-
leased under emergency conditions,
the misconduct rates for other types

of pretrial release were lowest for
surety bond (23%) and conditional re-
lease (26%) and highest for unsecured
bond (47%). Overall, defendants re-
leased on financial bond (27%) had

a slightly lower misconduct rate than
those released under nonfinancial con-
ditions (33%).

Defendants with multiple prior convic-
tions, or with at least 1 prior felony

Violations of felony defendants on pretrial
release, 1988, 1990, and 1992

Percent of released defendants
35%

An e of violation
30% ytyp

26%

Failed to appear

Rearrested ————_

20%

15%

10%

5%

0% T
1988 1990

conviction, had higher than average
rates of pretrial misconduct. Defend-
ants with 10 or more prior convictions
(54%) were twice as likely to be
charged with some type of pretrial
misconduct as defendants with no
prior convictions (27%).

Half of the defendants with at least one
prior missed court appearance were
charged with some type of pretrial mis-
conduct during the current case, com-
pared to about a third of those who
had made all court appearances re-
lated to prior arrests, and about a
fourth of those who had no prior
arrests.

Adjudication

The median time from the original fel-
ony arrest to adjudication of that
charge was greater for released de-
fendants (118 days) than for those who
had remained in detention (46 days)
(table 17). A month after arrest, de-
tained defendants (39%) were about

3 times as likely as released defen-
dants (14%) to have been adjudicated
on their felony arrest charges. By the
end of 1 year, 96% of the cases of de-

tained defendants and 86% of the
cases of released defendants had
been adjudicated (figure 3).

Among detained defendants, those
charged with a violent offense (92%)
were less likely than others (98%) to
have their case adjudicated within a
year of their arrest. This finding was
especially true for detained murder
defendants, about a third of whom
were still awaiting adjudication of their
case at the end of 1 year.

Time from arrest to adjudication for released
and detained felony defendants, 1992

Percent of cases adjudicated
100%

8% Detained

60%

Released
40%

20%

0%

Number of months since arrest

Figure 3

Figure 2

Table 17. Time from arrest to adjudication for released and detained
defendants, by the most serious original arrest charge, 1992

Felony defendants in the 75 largest counties

Percent
not adju-
Number ~ Median Percent of cases adjudicated within: dicated
Most serious original ~ of defend- number : within
arrest charge ants ofdays 1 week 1month 3 months 6 months 1 year 1 year
Released defendants
All offenses 31,743 118 2% 14% 42% 66% 86% 14%
Violent offenses 7,742 126 2 12 39 65 86 14
Property offenses 10,868 112 1 13 43 67 86 14
Drug offenses 10,442 119 3 14 42 64 85 15
Public-order offenses 2,690 101 4 18 46 73 90 10
Detained defendants
All offenses 18,695 46 8% 39% 71% 88% 96% 4%
Violent offenses 5,699 85 4 26 53 77 92 8
Property offenses 6,569 40 7 42 80 93 98 2
Drug offenses 4,932 33 12 47 79 91 ag 2
Public-order offenses 1,494 36 12 43 74 93 99 1

Note: Data on time from arrest to adjudication were available for 97% of all adjudicated cases.
Because of violation of the conditions of pretrial release, 6% of the defendants who were granted
pretrial release had their release revoked and were in custody at the time of adjudication. These
defendants are included under "released." The median time from arrest to adjudication includes
cases still pending at the end of the 1-year study period. Knowing the exact date of adjudication
for these cases would not change the medians reported.

Pretrial Release of Felony Defendants, 1992 13
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Overall, a higher percentage of de-
tained defendants (79%) than released
defendants (61%) were convicted (ta-
ble 18). The lowest conviction rate
was for released defendants who were
charged with a violent offense (47%).

The felony conviction rate among de-
tained defendants was 70%, compared
to 45% for released defendants.
Among released defendants, 54%

of those charged with a drug offense or
public-order offense were convicted

Table 18. Adjudication outcome for released and detained felony
defendants, by the most serious original arrest charge, 1992

Percent of felony defendants in the 75 largest counties:

Convicted Not convicted
Number Total Total Dis- Other

Most serious original  of defend- con- Misde- not con- missed/ noncon-
felony arrest charge ants Total victed Felony meanor  victed acquitted viction
Released defendants

All offenses 27,212 100% 61% 45% 16% 39% 31% 7%
Violent offenses 6,567 100 47 33 15 53 48 5
Property offenses 9420 100 65 44 21 35 28 7
Drug offenses 8,853 100 65 54 11 35 24 11
Public-order offenses 2,371 100 69 54 15 31 27 4
Detained defendants

All offenses 17,985 100% 79% 70% 9% 21% 20% 1%
Violent offenses 5217 100 72 64 8 28 28 1
Property offenses 6,447 100 83 72 11 17 16 1
Drug offenses 4,852 100 81 73 8 19 16 3
Public-order offenses 1,469 100 79 70 9 21 20 1

Note: Ten percent of all cases were still awaiting adjudication at the conclusion of the
1-year study period. Information on adjudication was available for 90% of all cases that
were adjudicated within 1 year. Convictions for local ordinance violations are included
under the misdemeancr category. Detail may not add to total because of rounding.

serious original arrest charge, 1992

Table 19. Most severe type of sentence received by convicted felony
defendants, by whether released or detained, and by the most

Percent of convicted defendants in the 75 largest counties:

Most serious original Number of

Not sentenced to
_incarceration

Sentenced to
incarceration

89

--Less than 0.05%.

felony arrest charge defendants Total Total Prison Jail Total _ Probation Other
Released defendants

All offenses 15,372 100% 51% 19% 32% 49% 44% 5%
Violent offenses 2,641 100 53 20 33 47 44 3
Property offenses 5,841 100 49 17 32 51 45 5
Drug offenses 5,387 100 54 22 32 46 41 4
Public-order offenses 1,504 100 45 14 32 55 46 9
Detained defendants

All offenses 13,943 100% 87% 50% 38% 13% 12% 1%
Violent offenses 3,597 100 87 55 32 13 12 1
Property offenses 5,275 100 88 46 41 12 12 1
Drug offenses 3,912 100 87 50 37 13 11 2
Public-order offenses 1,159 100 47 41 44 11 --

Note: Information on type of sentence received was available for 95% of all cases
involving a conviction that was adjudicated within 1 year of arest. Sentences to
incarceration may have also included probation. Sentences to incarceration or
probation may have also included a fine, restitution, and/or community service.
"Other" category includes fines, restitution, and community service. Conviction

was for a misdemeanor in some cases. Detail may add to total because of rounding.

14 National Pretrial Reporting Program

of a felony, a higher percentage than
for those charged with a property of-
fense (44%) or a violent offense (33%).
Among defendants detained until case
disposition, about two-thirds of those
who had been originally charged with

a violent offense were convicted of a
felony, compared with about three-
fourths of those who had been

charged with a nonviolent offense.

Sentencing

Upon conviction, 87% of detained de-
fendants were sentenced to incarcera-
tion, with 50% receiving a prison
sentence and 38% a jail term (table
19). Fifty-one percent of the released
defendants who were convicted were
sentenced to incarceration, with more
receiving a jail sentence (32%) than a
prison sentence (19%). Convicted de-
fendants who were detained until case
disposition (50%) were more than
twice as likely as released defendants
to receive a State prison sentence.
More than 90% of both released and
detained defendants who were con-
victed but not sentenced to incarcera-
tion received a probation sentence.

Among defendants who were detained
until case disposition, 67% were con-
victed and sentenced to incarceration,
compared to 29% of those who were
released (figure 4).

Adjudication and sentencing outcomes
for felony defendants, 1992

5 s 61%
Convicton N 5%
45%
70%
29%
67%
: 1%
Prison “_:[‘ 39%

Felony conviction

Incarceration

Percent of defendants
- Released E] Detained

Figure 4
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Detained defendants (39%) were
nearly 4 times as likely as released
defendants (11%) to be convicted and
sentenced to State prison.- These dif-
ferences can be attributed mainly to
the fact that some of the factors that
affect sentencing decisions, such as
seriousness of offense and prior crimi-
nal record, also affect pretrial release
decisions.

Methodology

The NPRP sample was designed and
selected by the U.S. Bureau of the
Census under BJS supervision. Itis a
2-stage stratified sample with 40 of the
75 most populous counties selected

at the first stage and a systematic
sample of State court felony filings (de-
fendants) within each county selected
at the second stage. The 40 counties
were divided into 4 first-stage strata
based on court filing information ob-
tained through a telephone survey.
Fourteen counties were included in the
sample with certainty because of their
large number of court filings. The re-
maining counties were allocated to the
three noncertainty strata based on the
variance of felony court dispositions.

The second stage sampling (filings)
was designed to represent all defend-
ants who had felony cases filed with
the court during the month of May
1992. The participating jurisdictions
provided data for every felony case
filed on selected days during that
month. Depending on the first-stage
stratum in which it had been placed,
each jurisdiction provided data for 1,
2, or 4 weeks' worth of filings in May
1992. Data from jurisdictions that were
not required to provide a full month of
filings were weighted to represent the
full month.

Data on 13,206 sample felony cases
were collected from the 40 sampled ju-
risdictions. This sample represented
55,246 weighted cases filed during the
month of May 1992 in the 75 most
populous counties. Cases that could
not be classified into one of the four
major crime categories (violent, prop-
erty, drug, public-order) because of
incomplete information were omitted

from the analysis. Cases that were
disposed of too quickly to allow time
for a pretrial release decision were also
excluded. The data collection was
supervised by the Pretrial Services Re-
source Center of Washington, D.C.

This report is based on data collected
from the following jurisdictions: Ari-
zona (Maricopa); California (Los Ange-
les, Sacramento, San Bernardino, San
Diego, San Francisco, Santa Clara);
District of Columbia; Florida (Broward,
Dade, Duval, Hillsborough, Palm
Beach, Pinellas); Georgia (Fulton);
lllinois (Cook); Maryland (Montgom-
ery); Massachusetts (Essex, Suffolk):
Michigan (Wayne); Missouri (St.
Louis); New Jersey (Essex); New York
(Bronx, Erie, Kings, Monroe, New
York, Queens); Ohio (Hamilton); Penn-
sylvania (Allegheny, Montgomery,
Philadelphia); Tennessee (Shelby);
Texas (Dallas, Harris, Tarrant); Utah
(Salt Lake); Virginia (Fairfax); Wash-
ington (King); and Wisconsin
(Milwaukee).

Because the data came from a sam-
ple, a sampling error (standard error) is
associated with each reported number.
In general, if the difference between
two numbers is greater than twice the
standard error for that difference, we
can say that we are 95% confident of
a real difference and that the apparent
difference is not simply the result of
using a sample rather than the entire
population. All differences discussed
in this report were statistically signifi-
cant at or above the 95-percent confi-
dence level.

Race/Hispanic origin

Several jurisdictions did not provide
complete reporting for defendants' His-
panic origin. As a result, the overall
reporting level for race combined with
Hispanic origin was 77% compared to
91% for race alone. Because of this
underreporting, the categories of race
alone account for more defendants in
tables 13 through 16 than the catego-
ries that include both race and His-
panic origin. A large preponderance of
the persons with a Hispanic origin were

white, although the category includes
all races.

Offense categories

Felony offenses were classified into 13
categories for this report. These cate-
gories were further divided into the four
major crime categories of violent, prop-
erty, drug, and public-order offenses.
The following listings contain a repre-
sentative summary of most of the
crimes contained in each category;
however, these lists are not meant to
be exhaustive. All offenses, except for
murder, include attempts and conspira-
cies to commit.

Violent offenses

Murder— Includes homicide, nonneg-
ligent manslaughter, and voluntary
homicide. Does not include attempted
murder, classified as felony assault or
negligent homicide, and involuntary
homicide and vehicular manslaughter,
which are classified as other violent
offenses.

Rape — Includes forcible intercourse,
sodomy, or penetration with a foreign
object. Does not include statutory rape
or nonforcible acts with a minor or
someone unable to give legal consent,
nonviolent sexual offenses, and com-
mercialized sex offenses.

Robbery — Includes the unlawful tak-
ing of anything of value by force or
threat of force.

Assault— Includes aggravated as-
sault, aggravated battery, attempted
murder, assault with a deadly weapon,
felony assault battery on a law
enforcement officer, or other felony
assaults. Does not include extortion,
coercion, or intimidation.

Other violent offenses — Includes
vehicular manslaughter, involuntary
manslaughter, negligent or reckless
homicide, nonviclent or nonforcible
sexual assault, kidnaping, unlawful
imprisonment, child or spouse abuse,
cruelty to child, reckless endanger-
ment, hit and run with bodily injury,
intimidation and extortion.

Pretrial Release of Felony Defendants, 1992 15

[ 1&



B R R e s B L R S S T O O A 3 S T T ST B

Property offenses

Burglary— Includes any type of entry
into a residence, industry, or business
with or without the use of force with the
intent to commit a felony or theft, such
as forcible entry and breaking and en-
tering. Does not include possession of
burglary tools, trespassing, and unlaw-
ful entry where the intent is not known.

Theft— Includes grand theft, grand
larceny, motor vehicle theft, or any
other felony theft. Does not include re-
ceiving or buying stolen property,
fraud, forgery, or deceit.

Other property offenses — Includes
receiving or buying stolen property,
forgery, fraud, embezzlement, arson,
reckless burning, damage to property,
criminal mischief, vandalism, bad
checks, counterfeiting, criminal tres-
passing, possession of burglary tools,
and unlawful entry.

Drug offenses

Drug sales/trafficking— Includes traf-
ficking, sales, distribution, possession
with intent to distribute or sell, manu-
facturing, or smuggling of controlled
substances. Does not include posses-
sion of controlled substances.

Other drug offenses — Includes
possession of controlled substances,
prescription violations, possession of
drug paraphernalia, and other drug law
violations.

Public-order offenses

Driving-related — Includes driving
under the influence of drugs or alcohol,
driving with a suspended or revoked
license, or any other felony in the
motor vehicle code.

Weapons — Includes the unlawful
sale, distribution, manufacture, altera-
tion, transportation, possession, or use
of a deadly weapon or accessory.

Other public-order offenses —
Includes flight/escape, parole or proba-
tion violations, prison contraband, ha-
bitual offender, obstruction of justice,

16 National Pretrial Reporting Program

rioting, libel and slander, weapons of-
fenses, treason, perjury, prostitution/
pandering, bribery, and tax law
violations.

Terms related to pretrial release

Released defendant— Includes any
defendant who was released from cus-
tody prior to the disposition of his or
her case by the court. Includes de-
fendants who were detained for some
pericd of time before being released
and defendants who were returned

to custody after being released be-
cause of a violation of the conditions of
pretrial release.

Detained defendant— Includes any
defendant who remained in custody
from the time of arrest until the disposi-
tion of his or her case by the court.
This report also refers to detained
defendants as "not released."

Failure to appear— Qccurs when a
court issues a bench warrant for a de-
fendant's arrest because he or she has
missed a scheduled court appearance.

Types of financial release

Full cash bond— The defendant
posts the full bail amount in cash with
the court. If the defendant makes all
court appearances, the cash is re-
turned. If the defendant fails to appear
in court, the bond is forfeited.

Deposit bond— The defendant de-
posits a percentage (usually 10%)

of the full bail amount with the court.

If the defendant fails to appear in

court, he or she is liable to the court for
the full amount of the bail. The per-
centage bail is returned after the dispo-
sition of the case, but the court often
retains a small portion for administra-
tive costs.

Surety bond— A bail bond company
signs a promissory note to the court for
the full bail amount and charges the
defendant a fee for the service (usually
10% of the full bail amount). If the
defendant fails to appear, the bond
company is liable to the court for the
full bail amount. Frequently the bond

company requires the defendant to
post collateral in addition to the fee.

Property bond— Also known as col-
lateral bond, this involves an agree-
ment made by a defendant as a
condition of pretrial release requiring
that property valued at the full bail
amount be posted as an assurance

of his or her appearance in court. If the
defendant fails to appear in court, the
property is forfeited.

Types of nonfinancial release

Unsecured bond — The defendant
pays no money to the court but is liable
for the full amount of bail should he or
she fail to appear in court.

Release on recognizance— The court
releases the defendant on the promise
that he or she will appear in court as
required.

Citation release — Arrestees are re-
leased pending their first court appear-
ance on a written order issued by law
enforcement personnel. Citation re-
lease is included in the recognizance
release category in this report.

Conditional release — Defendants are
released under conditions and are usu-
ally supervised by a pretrial services
agency. In some cases an unsecured
bond is included. This type of release
is also known as supervised release.

Other type of release

Emergency release— Defendants are
released solely in response to a court
order placing limits on a jail's
population.

Brian A. Reaves and Jacob Perez
wrote this report. Pheny Z. Smith
provided statistical review. Tom
Hester edited the report, assisted
by Rhonda Keith, who did the page
layout. Marilyn Marbrook produced
the final report, assisted by Jayne
Robinson and Yvonne Boston.
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TO: House Federal-State Committee

FROM: Eric Rucker, Chief Deputy District Attorney for Johnson County, Kansas
DATE: February 5, 2007
RE: Opposition to HB 2203

Dear Chairman Siegfreid:

I am Eric Rucker and currently serve as Chief Deputy District Attorney for Johnson County,
Kansas. The KPBBA brought HB2203 and this hearing to our attention. I apologize for not
being able to be present at the hearing and am sending this information for your review.

Johnson County is currently reviewing it's bonding program, usually referred to as ORCD. As a
result of this review, the Johnson County District Attorney's office has asked the Johnson County
Information Management System (JIMS) to provide information regarding whether those eligible
to receive an ORCD bond had subsequently violated the law. This is important because the
ORCD bond concept operates (in part) on the theory that lower risk offenders, which I
understand is the intent of this bill, are less likely to be a substantial risk to society and should
therefore be eligible for release on a lower bond.

One of the markers to determine the actual risk to society is whether the ORCD offender stays
law-abiding while "out on bond". The data we have reveals the following:

- From 10/11/05 to 10/11/06

- 1 in 5 Johnson County ORCD status offenders either failed to appear for a scheduled
court appearance or otherwise had bench warrants issued for their arrest.

- 1 in 25 have had a new criminal charge filed against them.

Please know that our office's inquiry and ultimate opinion regarding the continuance of the
Johnson County ORCD program has just begun. Much remains to be learned and discussed
within the Johnson County law enforcement community.

It 1s also important for you to know that at this time our office is not prepared to offer a position
on the proposed legislation before you. However, foundational to any ORCD program is whether
public safety is being preserved or compromised. If 20% or more of the ORCD bond recipients
allegedly violate the law and/or actually fail to appear for a scheduled court appearance, the
program must be viewed with significant caution.

Thank you for accepting this written testimony. If you or any other member of the committee
have any questions please do not hesitate to contact my office. As our review progresses and
more facts become available, I will report our progress to you.

Sincerely,
Eric K. Rucker
Chief Deputy District Attorney Johnson County, Kansas

FEDERAL AND STATE AFFAIRS

Date 2-7-067
Attachment /3
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February 5, 2007

The Honorable Arlen Siegfried

Chair, Federal and State Affairs Committee
Room 136-N

Kansas State Capitol

Topeka, Kansas 66612

Re: Opposition to House Bill 2203

TESTIMONY BEFORE THE FEDERAL AND STATE AFFAIRS COMMITTEE

Dear Chairman Siegfried and Members of the Committee:

My name is Scott Gyllenborg, and I oppose House Bill 2203, which amends and repeals
K.S.A. 2006 Supp. 22-2802. I will be attending the National Conference of Bar
Presidents and the American Bar Association midyear meetings in Miami, Florida and

cannot appear as a live witness before your committee at the hearing on this bill
scheduled for February 7.

I have practiced criminal law in Johnson County, Kansas since I graduated from the
University of Kansas School of Law in 1988. I served as an assistant district attorney in
Johnson County for three years under Paul Morrison, and have been a criminal defense
attorney since 1991. From 2000 to 2006, I was co-chairman of the Criminal Law
Bench/Bar Committee of the 1,400-member Johnson County Bar Association. I am the
current president of the Johnson County Bar Association.

There are two reasons that I oppose the bill:

First, the amended language is unnecessary. K.S.A. 22-2802(3) gives the magistrate
discretion to apportion the appearance bond between surety and personal recognizance
in any appropriate percentage, e.g., an appearance bond in the amount of $15,000.00 of
which $5,000.00 shall be by surety and $10,000.00 by personal recognizance. As a

Republican, I am a big believer in keeping the laws that we must have as uncomplicated
as we can make them.

Second, the bill obviates the need for a surety in most cases. My nearly 20 years of
experience as an attorney in criminal cases has shown me that a surety is the best
guarantee of the return of the defendant to the courthouse in the case of a failure to
appear. If a client of mine fails to appear, I can pick up the telephone, call the bonding

FEDERAL AND STATE AFFAIRS
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Letter to The Honorable Arlen Siegfried
Chair, Federal and State Affairs Committee
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Page 2 of 2

company (which is on the hook for the full amount of the bond and, thus, properly
motivated to locate and return the defendant) and usually within a few hours I can get
my client before the court. Occasionally this process takes a few days, but it is nearly
always quicker than the months or years it can take law enforcement to find and return
the defendant. This level of service to the justice system is impossible if one must rely
only on the services of law enforcement because they have so many other functions to

serve. The cost of this service also is borne by the defendant and his family, not the
taxpayers.

Along with the important services that bonding companies provide in a free enterprise
economy, the good bonding companies keep close tabs on the defendants for whom they
are providing surety, often requiring them to call in daily or weekly so that the bonding
companies can assure themselves that the defendants comply with the other conditions
of release. This high level of supervision also comes at no cost to the taxpayers, and
increases community safety.

Finally, bonding companies provide a level of economic security for the courts because
they are solvent, and have had to prove their solvency. Allowing a lesser amount of the
bond to be deposited by the defendant on the defendant’s assurance that he has the
economic means to pay the entire amount of the bond if necessary -- with no
independent means of verification -- seems foolhardy when sureties are readily available
with verifiable assets.

The current law works efficiently and effectively in Johnson County and in other
jurisdictions in Kansas. I recommend that the committee reject the bill. I will be
available by mobile telephone at (913) 449-4321 if you have any questions.

Very truly yours,
GYLLENBORG & DUNN, P.A.

.

Scott C. Gyllenborg /
SCG:emd (/

GYLLENBORG & DUNN
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SECURED AND UNSECURED PRETRIAL RELEASE
IN CALIFORNIA'S LARGE URBAN COUNTIES:
1990-2000

By
Michael K. Block, Ph.D.
Professor of Economics & Law
University of Arizona

March, 2005
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EXECUTIVE SUMMARY

When an individual is released pending trial he or she must promise to appear at all
required hearings and at trial. The promise to appear may be financially secured or it may
be unsecured. The most common form of financially secured release is referred to
formally, as Surety Bond. In California the most common forms of unsecured release are
called Release on Own Recognizance (ROR) and Conditional or Supervised Release
(CR).

In this study we use U. S. Bureau of Justice Statistics (BJS) data, called State Court
Processing Statistics, for all the of California’s large urban counties included in this data
during 1990 to 2000 to analyze pre-trial releases. In particular, we compare the
characteristics and performance of Surety Bond releases and ROR/CR releases. Our
primary focus is the relative effectiveness of these two approaches in guaranteeing
appearance at scheduled court proceedings and in preventing defendants from becoming
fugitives.

We analyzed data from over 20,000 cases. This data was collected by BIS in 6 surveys
over an eleven-year period from 12 of California's largest counties. Our findings from
this analysis include the following:

e The proportion of defendants released before trial in these California counties was at
44% substantially below the national average of 62%.

o The proportion of releases on Surety Bond averaged 40% over the period while the
proportion released on ROR/CR averaged 57%. In 2000 these percentages stood at
46% and 53% respectively for the California counties included in the BJS sample.

o A defendant released on ROR/CR was about 60% more likely to have failed to appear

for a scheduled court appearance as a defendant released on Surety Bond - 32% vs
20%. (See Figure A below.)

e A defendant who failed to appear for a scheduled court appearance was
approximately two and a half times more likely to remain a fugitive if he/she was
released on ROR/CR than if he/she was released on Surety Bond.

o If the proportions released on Surety Bond and ROR/CR was reversed in California’s

12 largest counties in 2000, we estimate that there would have been over 1000 fewer
failures to appear in California's largest 12 counties.

e If Surety Bond had completely replaced ROR/CR as a release option in California’s
largest 12 counties in 2000, we estimate there may have been over 6000 fewer
failures to appear in these large counties.

e A more aggressive use of Surety Bond could save taxpayers between $1.3 million and

$10 million per year in budget outlays in California's largest 12 counties, depending
on exactly how aggressive these counties are in replacing release on ROR/CR with
release on Surety Bond. Total cost savings, including the social costs of failures to
appear, could range from over $14 million to over $109 million per year in these
counties again depending on how aggressive the 12 largest counties are in replacing
ROR/CR with release on Surety Bond.
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Introduction

California's constitution provides that "a person shall be released on bail by sufficient
sureties . . ." and "may be released on his or her own recognizance in the court's
discretion." While defendants charged with first-degree murder, or those whose release
would pose a "substantial likelihood" of harm to others, may be denied these pretrial re-
lease options, the vast majority of those arrested in California are eligible for release
pending trial.

When an individual is released pending trial he or she must promise to appear at all
required hearings and at trial. This promise to appear may be financially secured or it
may be an unsecured promise to a government official. Financially secured release 1is
referred to as "bail" and in California may take the form of Surety Bond, Full Cash Bail,
and Property Bail. Under unsecured release, the court makes a decision, either on its own
or with the assistance of other public officials, to waive the requirement of financial
security, and in essence assumes responsibility for the appearance of the defendant at all
required proceedings. The most common forms of unsecured release in California are:
Release on Own Recognizance (ROR); Conditional or Supervised Release (CR); Release
on Citation; and Emergency Jail Release.

The purpose of this study is to compare and contrast the performance of secured release
and unsecured release programs. In particular we will be interested in the relative
performance of the most common release options: Surety Bond and ROR/CR. Our focus
will be on the effectiveness of these two approaches in preventing failures to appear
(FTA) at required court proceedings. The prevention of FTA's is important in both
assuring the integrity of our judicial system and in controlling the costs of our criminal
justice system. Failures to appear undermine the efforts of local government to assure the
safety of persons and property and they impose a significant cost on taxpayers.

Methodology

On a biannual cycle, the U. S. Bureau of Justice Statistics (BJS) collects a sample of
felony cases filed during one month (May) in 40 of the nation's largest 75 counties.' Of
the 40 counties sampled, six to nine, depending on the year, are among the 12 largest
counties in California. (The number has grown from six in 1990 to nine in 2000.) These
California counties make up our sample and, while the sample does not contain all of the
large urban counties in California, the sample always includes Los Angeles County,
Santa Clara County, San Bernardino and a representative sample of the other large urban
counties in the state.

In 2000, the most recent year for which we have data, the BJS sample counties (See
Appendix) represented 89% of the population and 87% of the FBI Part I Modified Index

' For a good discussion of this data see, Felony Defendants in Large Urban Counties, 2000 Bureau of
Justice Statistics, U. S. Department of Justice 2003 (NUJ -202021)



Crimes reported in California's 12 largest counties which themselves represented 77% of
the State's population and 76% of the Modified Index Crimes reported in the State as a
whole.” The years covered in this study are 1990 to 2000. We stop at 2000 because it is,
as we noted above, the last year for which BIS data is currently available. The number of
cases BJIS sampled over the ten-year period in California was 20,811. All of these cases
are involved in our present study.

As part of the information collected on these felony cases, BJS records information on
pretrial release, including the type of release (e.g., Surety Bond, ROR, CR, etc.), BJS also
follows the case for up to one year after filing. The "State Court Processing Statistics",
which is BJS's name for the data series used in this report, contains rather detailed
information on who gets released before trial, how they get released, and whether they
appear for all required proceedings.

2 FBI Part I Modified Index Crimes are Murder, Rape, Robbery, Apgravated Assault, Burglary, Larceny,
Auto Theft.
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Pretrial Release Rates

FIGURE #1
PERCENTAGE OF DEFENDANTS RELEASED BEFORE TRIAL IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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In California the percentage of defendants in large urban counties released before trial is
about 44%. Nationwide the pretrial release rate in such counties is about 62%.

It appears, based on the histograms in Figure #1, that the proportion of defendants
released before trial in California's large urban counties was relatively stable in the
1990's. In only one year, 1992, did the release rate fall below 40% and in no year did the
rate exceed 45%. However, because the number and identity of the California counties
included in the BJS sample varies from year to year the data in Figure #1 may not be a
very accurate indicator of trends over time.
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What we have done to supplement the analysis is to construct the same series using only
the counties (Los Angeles, San Bernardino, Santa Clara) that were in the BJS sample
every year. The results of this exercise are presented in Figure #1a. While the pattern
over the decade is slightly different for these counties, the magnitudes are similar and
there is the same evidence of relative stability; with perhaps a bit more significant of an
increase in the release rate by the beginning of the 21st century.

FIGURE #1.a
PERCENTAGE OF DEFENDANTS RELEASED BEFORE TRIAL IN SELECTED LARGE URBAN
COUNTIES IN CALIFORNIA, 1990-2000
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Secured and Unsecured Release

FIGURE #2
RELATIVE INCIDENCE OF SECURED AND UNSECURED PRETRIAL RELEASE MECHANISMS
IN LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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If we consider the entire period 1990-2000, the BJS data reveals that in California's large
urban counties about 40% of all released defendants were released on Surety Bond. The
proportion released on all forms of secured release was, over the same period,
approximately 43%. The latter was obtained by adding releases guaranteed by Surety
Bond, Full Cash Bond, Deposit Bond and Property Bond. The remaining 57% of all
released defendants were released under the unsecured government release options of
ROR and Conditional Release (CR).



As is readily apparent in Figure #3 the trend during the early to mid-1990's of increased
reliance on unsecured release has abated and to some extent been reversed. Nonetheless
unsecured release was still somewhat more common in 2000 than it was in 1990.

FIGURE #3
RECENT TRENDS IN THE USE OF SURETY BOND AND UNSECURED RELEASE OPTIONS IN
LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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In 1990 about 45% of all releases were ROR or Conditional Releases. By 1996 this
percentage had grown to 65%. However by 2000 it was back down to 53%, which was
still quite a bit higher than it had been in 1990. Conversely, while Surety Bonds secured
nearly 44% of all releases in 1990, this percentage had fallen to 34% by 1994. In 1996
this trend reversed itself so that by 2000 the percentage of releases secured by Surety
Bond was, 46%, which was also somewhat higher than it had been at the beginning of the
decade. Nonetheless releasees on ROR/CR grew more rapidly during this period than did
releases on Surety Bond. Interestingly enough, by 2000 all other forms of privately
secured release had virtually disappeared.’

* By 2000 Surety Bond and ROR/CR accounted for 98.8% of all releases in the California counties in the
BJS sample.

10

/&~ O



80.0%

70.0%

60.0%

50.0%

40.0%

30.0%

20.0%

10.0% |

0.0%

Again since the counties in the BIS sample change from year to year we supplemented

FIGURE #3.a

RECENT TRENDS IN THE USE OF SURETY BOND AND UNSECURED RELEASE OPTIONS IN
SELECTED LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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the data in Figure #3 with a series on release that used only those California counties that
were in all the BIS samples. The results of this effort are shown in Figure #3a. The data
in this figure have virtually the same pattern as those in Figure #3.
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Relative Performance of Secured and Unsecured Pretrial
Release

FIGURE #4

PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT APPEARANCE ON
SURETY BOND AND ROR/CR RELEASE OPTIONS IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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In Figure #4 we display the relative performance of Surety Bond and ROR/CR in
assuring the defendant's appearance at all required proceedings. It is apparent that Surety
Bond is a much more effective mechanism for preventing failure to appear at required
proceedings (FTA). Over the period 1990-2000, approximately 20% of all defendants on
Surety Bond secured release failed to make a court appearance in California's large urban
counties. During the same period, about 32% of the defendants released on ROR/CR
failed to make a required court appearance. It is striking that even though the defendants
released on Surety Bond had more serious criminal histories than those released on
ROR/CR, their failure to appear rate was about 60% lower than that of defendants
released on ROR/CR.”

1 For a summary of the criminal justice histories of releasees in the selected urban counties see Appendix
Figures 4 and 5.
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FIGURE #5

PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT APPEARANCE BY
CRIMINAL JUSTICE HISTORY AND TYPE OF RELEASE IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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The fact that Surety Bond has been a more effective method of assuring appearance at
court proceedings than ROR/CR for a rather wide range of defendants is clearly evident
in Figure #5. While Surety Bond has proven particularly effective, relative to ROR/CR,
in assuring appearance of defendants without any prior criminal convictions (14.8% vs.
27.8%), it has also proven substantially more effective in preventing FTA's among more
"hardened" defendants such as those with prior prison incarcerations.

In Figure #6, the FTA rate of both Surety Bond and ROR/CR appears to have increased
since 1990. However, if we consider the failure to appear history during the 1990s in the
counties that are in all BJS samples, the situation is somewhat different. Here, as shown
in Figure #6a, it is only the releasees on Surety Bond that have experienced an increase in
the failure to appear rate over the decade.’

* See Appendix Figure 4.
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FIGURE #6

RECENT TRENDS IN THE PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT
APPEARANCE ON BOTH SURETY BOND AND ROR/CR IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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FIGURE #6.a

RECENT TRENDS IN THE PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT

APPEARANCE ON BOTH SURETY BOND AND ROR/CR IN SELECTED LARGE URBAN
COUNTIES IN CALIFORNIA, 1990-2000
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FIGURE #7

PERCENTAGE OF RELEASEES WHO REMAIN A FUGITIVE IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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SURETY ROR/CR

Surety Bond has not only been more effective than government secured pretrial release in
assuring appearance at court proceedings it has also, as we can observe in Figure #7, been
better at eventually returning defendants who FTA to custody. Only about 4% of
defendants released on Surety Bond remained fugitives after one year in California's
large urban counties. The comparable percentage for ROR/CR was approximately 10%.

What If?

Since pretrial release secured by a Surety Bond appears to have been so much more
effective than ROR/CR in assuring appearance in California's large urban counties during
the 1990°s, it is both interesting and relevant to ask the question: What would have been
the failure to appear situation in California’s 12 largest urban counties in 2000 if greater
use had been made of Surety Bond releases?

Employing the BJS data for the entire time period and using standard statistical
techniques that controlled for defendants characteristics, criminal histories, location and
other relevant variables, we estimated what the failure to appear rate would have been if
greater use had been made of release on Surety Bond in 2000. Our results are shown in
Figure #8 and Table #1.
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TABLE #1
ESTIMATED FAILURE TO APPEAR RATES
IN CALIFORNIA'S LARGEST 12 URBAN
COUNTIES AT SELECTED HIGHER
LEVELS OF SURETY BGOND UTILIZATION:
2000

PROPORTION OF
ALL ESTIMATED
RELEASEES ON

SURETY BOND FTA RATE
45% (Actual) 29% (Actual)
52% 28%
60% 27%
70% 26%
80% 25%
90% 24%
97% 23%

The first estimate in Table #1 (the second
entry in the table) corresponds to the level
of Surety Bond releases that would have

been obtained if the proportions of releasees
on Surety Bond and ROR/CR were reversed

in 2000. That is, instead of 52% of all

releases in 2000 being ROR/CR 52% were

secured by Surety Bond and conversely
instead of 45% being secured by Surety
Bond 45% were released ROR/CR.

We estimated that in this case the average failure to appear rate in California’s 12 largest
urban counties in 2000 would have been 28% instead of 29%. Even this very modest
increase in the use of Surety Bond would have lowered the FTA rate by 3%. On the other
hand, if Surety Bond releases were used much more aggressively and in fact replaced all

ROR/CR releases over the period, the failure to appear rate would have been 23%, that is

it would have been 21% below its actual level.

8 Sacramento, San Francisco and Ventura Counties were not in the BJS 2000 sample and hence we used

1998 data for these counties.
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FIGURE #9

ESTIMATED FAILURE TO APPEAR RATES IN CALIFORNIA'S LARGE URBAN COUNTIES AT
SELECTED HIGHER LEVELS OF SURETY BOND UTILIZATION: 2000
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TABLE #2

ESTIMATED REDUCTION IN NUMBER OF
FAILURES TO APPEAR IN CALIFORNIA'S
12 LARGEST URBAN COUNTIES AT
SELECTED HIGHER LEVELS OF SURETY
BOND UTILIZATION: 2000

ESTIMATED
SURETY BOND REDUCTION IN
UTILIZATION LEVEL FTA'S
52% 1,018
60% 2,035
70% 3,053
80% 4,071
90% 5,089
97% 6,106

In Figure #9 and Table #2 we take this
"What if” failure rate information and
translate it into estimates of what the
number of failures to appear would have
been if the proportion of defendants
released on Surety Bond had been greater
in 2000. Figure #9 gives the estimated FTA
levels and Table #2 the estimated reduction
in FTA levels. For reference we have
included in Figure #9, as the first point on
the line, the actual failure to appear rate
(.29) and the corresponding number of
failures to appear (29,514).

As indicated in Table #2, we estimate that,

if the proportion of releasees on Surety Bond and ROR/CR were reversed in 2000, there
would have been 1,018 fewer FTA's in California's 12 largest urban counties in 2000. In
the extreme, if Surety Bond had completely replaced ROR/CR in 2000 there would have
been more than 6,100 fewer FTA's in these California counties.
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Consequences of a Failure to Appear

When a defendant fails to appear for a required proceeding, the presiding judge or
magistrate generally issues a Bench Warrant for his or her arrest. The defendant may
remain a fugitive, or, as more likely, he/she may return to court either by surrender or
apprehension.

If the defendant surrenders to the court, the court will recall the warrant, the defendant
will be rebooked, and a new proceeding may be held to redetermine the conditions of
release. If the defendant is arrested, he will be booked and detained. Upon booking the
defendant appears in court where a new determination of release conditions will be made.
A hearing may be held to determine whether the original bail bond, if there was one, is to
be re-instituted or forfeited.

It is clear that an FTA imposes additional costs on the taxpayers and on the general
population. The scale of the problem is suggested by the fact that in 2004 there were
almost 2.5 million unserved felony and misdemeanor warrants in the state of California
Even if the individual surrenders there are additional process and detention costs. Re-
arrest of a defendant imposes even greater costs on the taxpayer. If the defendant remains
a fugitive all of the original booking and hearing costs are wasted and the itegrity of the
criminal justice system is further compromised. Every defendant that remains a fugitive
undermines the crime control efforts of local government.

Costing the Consequences of Failure to Appear

In order to gain some appreciation of the magnitude of the costs that every failure to
appear imposes on taxpayers and on society in general, it is helpful to attach dollar values
to both their relatively straight-forward budgetary (or fiscal) impacts as well as to their
more difficult to assess social costs. In a previous study of this topic Steven Twist and the
author developed a rather detailed set of failure to appear cost estimates based on data we
were able to obtain from Los Angeles County. A very brief summary of our estimates
appears in Tables #3 and #4. In both cases the costs have been re-indexed and expressed
in current (Year 2005) dollars.

Table #3 presents the budgetary costs of a failure to
appear corresponding to the method by which the
defendant is returned to court. It includes estimates of
the additional budgetary costs attributable to an FTA if
the defendant eventually surrenders; if the defendant is

TABLE #3

Estimated Budgetary Costs of a
Failure to Appear by Type of
Eventual Return - Current Dollars

Budgetary ~ arrested on a Bench War-rant for the FTA, if the
Return Method Cost defendant is eventually rearrested for a new crime, or if
Surrender $517 the defendant is never returned and remains a fugitive.
Arrest on a Bench In the latter case we consider that all costs before the
Warrant $927  defendant became a fugitive are wasted once he/she
’érnrfnsé afa New gao0g Decomes a fugitive. Hence, all of the expenditure up to
Fugitive/No Retum $2.385 the time the defendant failed to appear is considered a

budgetary cost of this type of FTA.
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Table #4

ESTIMATED AVERAGE BUDGETARY AND SOCIAL COSTS OF A FAILURE
TO APPEAR BY TYPE OF RELEASE - CURRENT DOLLARS

Average Average Social Average Total
Type of Release Budgetary Cost Cost Cost
Surety Bond $1,230 $7,260 $8,490
ROR/CR $1,409 $10,560 $11,969

In Table #4, under the column labeled "Average Budgetary Costs", we report the results
of taking the costs reported in Table #3 and weighting them by the proportion of
defendants who are returned by each method. This weighting generates an estimate of the
average budgetary cost of an FTA. Because Surety Bond releases and ROR releases have
different return profiles they have different estimated budgetary costs.

Since counting only the budgetary cost of an FTA that ends with the defendant in fugitive
status seriously underestimates the impact on society of that event, we also calculated a
social cost of fugitive status. This social cost calculation (based again on our previous
study of Los Angeles County) attempts to attribute to fugitives the reduction in crime
control that results from their status and the increased costs of crime associated with that
reduction in crime control.” Our previous study suggests that every fugitive costs society
more than $33,000 in lost crime control benefits. Hence since the average FTA 1in these
large urban counties has between a 22% and 33% chance of ending in fugitive status after
1 year, we estimated that the social cost is likely to be between $7,260 and $10,560 per
FTA.

7 For a more complete discussion of our methodology in calculating social cost see, Runaway Losses:
Estimating the Costs of Failure to Appear in the Los Angeles Criminal Justice System, pp 23-25.

8 While the fugitive rate in 2000 (in these 12 urban counties) after one year is between 22 and 32 percent
the eventual fugitive rate will be lower and hence this social costs calculation will be an overestimate on
this score. However, we also assume in calculating social cost that fugitives have the same probability of
being convicted and going to prison as other defendants who FTA. This assumption clearly biases our
estimates downward. On balance it is not clear that our estimate is systemically biased upward.
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Potential Cost Savings from Increased Use of Surety
Bond Releases

TABLE #5

ESTIMATED BUDGETARY AND SOCIAL COST SAVINGS THAT WOULD HAVE RESULTED FROM
INCREASED USE OF SURETY BOND IN THE 12 LARGEST URBAN COUNTIES IN CALIFORNIA: 2000

(CURRENT DOLLARS)
SURETY BOND ESTIMATED SOCIAL COST
UTILIZATION REDUCTION IN BUDGET COST SAVINGS (IN TOTAL SAVINGS
LEVEL FTA'S SAVINGS MILLIONS) (IN MILLIONS)

45% 0 $0.0 $0.0 $0.0

52% 1,018 $1.3 $13.3 $14.7
60% 2,035 $2.9 $28.6 $31.5
70% 3,053 $4.8 $47.7 $52.5
80% 4,071 $6.7 $66.7 $73.5
90% 5,089 $8.7 $85.8 $94.4
97% 6,106 $10.0 $99.1 $109.1

Table #5 and Figure #10 bring together the information on reduced failure rate
possibilities from our "What if" calculation and the estimated costs of a failure to appear.
In Table #5 we show, assuming that the cost estimates based on Los Angeles County are
at least indicative of costs in other large urban counties, the potential savings in terms of
both budgetary costs and social costs, that would have resulted from a range of increased
levels of Surety Bond utilization in California's 12 largest urban counties. In Figure #10
we display the total cost savings graphically. We show the results of a very modest
increase in the role of Surety Bond implied by reversing percentages with ROR/CR in
2000 as well as the cost savings of a complete replacement of ROR/CR with Surety
Bonds.
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FIGURE #10

ESTIMATED TOTAL COST SAVINGS THAT WOULD HAVE RESULTED FROM INCREASED USE
OF SURETY BOND IN THE 12 LARGEST URBAN COUNTIES IN CALIFORNIA: 2000
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Specifically, we show the cost savings in 2000 that would have resulted from reversing
the proportions of releasees on Surety Bond and ROR/CR in 2000, which would have
involved raising the proportion on Surety Bond to 52%.

We also show cost savings for higher levels of Surety Bond utilization all the way up to
completely replacing ROR with Surety Bond releases (97%).

We find that if Surety Bond releases comprised 52% rather than 45% of all releases in
California’s 12 largest counties in 2000, the budget savings in these urban counties would
have been over $1.3 million without counting the budgetary reductions due simply to
lower levels of pretrial program staffing. In addition, we estimate there would have been
a savings in social costs due to a reduction in the number of fugitives of about $13.3
million. Hence, the overall savings of this very modest increase in the role of Surety
Bond releases would have been over $14.7 million. At the other extreme if Surety Bond
had completely replaced ROR/CR, total cost savings would have been close to $109
million. Budgetary savings alone of this radical restructuring of pretrial release would
have been over $10,000,000. Of course Surety Bond could not actually replace ROR/CR,
if only for the reason that some defendants could not qualify for a Surety Bond. However
release on Surety Bond could have been used more often than it was in these California
counties, and Figure #10 indicates what the savings would have been had it been used
more frequently.
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GLOSSARY

Terms Related to Pretrial Release

Released Defendant: Includes any defendant who was released from custody prior to
the disposition of his or her case by the court. Includes defendants who were detained
for some period of time before being released and defendants who were returned to
custody after being released because of a violation of the condition of pretrial release.
Detained Defendant: Includes any defendant who remained in custody from the time
of arrest until the disposition of his or her case by the court.

Failure to Appear: Occurs when a court issues a bench warrant for a defendant’s
arrest because he or she has missed a scheduled court appearance.

Financial Release Mechanisms

Surety Bond: A bail bond company signs a promissory note to the court for the full
bail amount and charges the defendant a fee for the service (usually 10% of the full
bail amount). If the defendant fails to appear, the bond company is liable to the court
for the full bail amount. Frequently the bond company requires collateral from the
defendant in addition to the fee.

Deposit Bond: The defendant deposits a percentage (usually 10%) of the full bail
amount with the court. The percentage of the bail is returned after the disposition of
the case, but the court often retains a small portion for administrative costs. If the
defendant fails to appear in court, he or she is liable to the court for the full amount of
the bail.

Full Cash Bond: The defendant posts the full bail amount in cash with the court. If
the defendant makes all court appearances, the cash is returned. If the defendant fails
to appear in court, the bond is forfeited.

Property Bond: Involves an agreement made by a defendant as a condition of
pretrial release requiring that property valued at the full bail amount be posted as an
assurance of his or her appearance in court. If the defendant fails to appear in court,
the property is forfeited. Also know as "collateral bond".

Nonfinancial Release Mechanisms

Release on Recognizance (ROR): The court releases the defendant on a signed
agreement that he or she will appear in court as required.

Unsecured Bond: The Defendant pays no money to the court but 1s liable for the full
amount of bail should he or she fail to appear in court.

Conditional Release: Defendants are released under conditions and are usually
monitored or supervised by a pretrial services agency. In some cases, such as those
mnvolving a third-party custodian or drug monitoring and treatment, another agency
may be involved in the supervision of the defendant. Conditional release sometimes
includes an unsecured bond.

(545



SAMPLE

County 1990 | 1992 | 1994 | 1996 | 1998 | 2000
Alameda X X X X
Contra Costa X
Los Angeles X X X X X X
Orange X X X X
Riverside X
Sacramento X X X X X

San Bernardino X X X X X X
San Diego X X X
San Francisco X X X X

San Mateo X
Santa Clara X X X X X X
Ventura X X X

WEIGHTING TECHNIQUE

The pretrial release data used in this report was collected from large urban counties in
California by BJS for one, two, three, or four weeks out of a year, depending on their
relative size. The largest counties were sampled for one week, the smallest for four
weeks, and counties with relatively moderate populations were sampled for two or three
weeks. Frequency weights were assigned to the data so that the sample would be
representative of the population, from which it was drawn, reflecting a whole month of
data collection.
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APPENDIX FIGURES
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APPENDIX FIGURE #1

CRIMINAL JUSTICE HISTORIES OF DEFENDANTS RELEASED OR DETAINED IN LARGE
URBAN COUNTIES IN CALIFORNIA, 1990-2000
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APPENDIX FIGURE #2

RECENT TRENDS IN CRIMINAL JUSTICE HISTORIES OF RELEASED DEFENDANTS IN LARGE
URBAN COUNTIES IN CALIFORNIA, 1990-2000
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APPENDIX FIGURE #3

CRIMINAL JUSTICE HISTORIES OF DEFENDANTS ON SURETY AND ROR/CR IN SELECTED

LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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'/ \ /,40—/_---#—’
N—
'—‘\/,‘
1990 1992 1994 1996 1998 2000

il—o— INDEX CRIME ;
{~&~ VIOLENT CRIME ;
| PROBATION ORPAROLE |
|-~ PRIOR FELONY CONVICTION |
|-*—PRIOR PRISON TERM
|—=—PRIOR FTA

26
/&8



70.0%

60.0%

50.0%

40.0%

30.0%

20.0%

10.0%

0.0%

FIGURE #5

RECENT TRENDS IN CRIMINAL JUSTICE HISTORIES OF DEFENDANTS RELEASED ON
ROR/CR IN SELECTED LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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Appendix Figure #6

Independent Variables Used in Statistical Analysis

Independent
Variable

Includes

Excludes

Time in days to
adjudication

0-59
60-119
120-179
180-240
Over 240

Pending Cases

Clearance rate

All applicable

See County and Year

County

Alameda
Contra Costa
Los Angeles
Orange County
Riverside
Sacramento
San Diego
San Francisco
San Mateo
Santa Clara
Ventura

San Bernardino

Year

1992
1994
1996
1998
2000

1990

Arrest Charge

Rape

Robbery

Assault

Other Violent
Weapons Related
Burglary
Larceny and Theft
Other Property
Drug Sales
Other Drug
Driving

Murder
Other Public Order

Age in years of arrestee

All applicable

N/A

Gender

Female

Male

Active criminal justice
status?

N/A

Prior felony arrest?

N/A

Prior failure to appear?

N/A

Release Type

Surety
Other Financial

ROR/CR
N/A
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