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MINUTES OF THE HOUSE JUDICIARY COMMITTEE

The meeting was called to order by Chairman Mike O’Neal at 3:30 P.M. on March 13, 2007 in Room
313-S of the Capitol.

All members were present.

Committee staff present:
Jerry Ann Donaldson, Kansas Legislative Research
Athena Andaya, Kansas Legislative Research
Jill Wolters, Office of Revisor of Statutes
Duston Slinkard, Office of Revisor of Statutes
Cindy O’Neal, Committee Assistant

Conferees appearing before the committee:
Kyle Smith, Kansas Bureau of Investigations
Mike Life, Kansas Narcotics Officers Association
Detective Gary Borstelman, Johnson County Sheriff’s Office
Ed Klump, Kansas Association of Chief’s of Police
Helen Pedigo, Kansas Sentencing Commission
Chris Joseph, Kansas Professional Bail Bonds Association
Shane Rolf, Kansas Association of Professional Sureties
Pat Scalia, Kansas Board of Indigents’ Defense Services
Wendell Betts, Shawnee County Public Defender Office
Tom Bartee, Northeast Kansas Conflict Office
Connie Alvery, Wyandotte, county District Attorney’s Office
Judge Peter Ruddick, 10™ Judicial District, Johnson County
Chief Judge Richard Smith, 6" Judicial District
Rick Guinn, Chief Counsel, Office of the Attorney General

The hearing on HB 2545 — controlled substances, ecstasy and certain meth substances a felony, was

opened.

Kyle Smith, KBI, appeared before the committee as a proponent to the bill. He stated that filing of ecstasy
cases have continued to rise since 2004. The proposed bill would increase the penalty for possession of this
drug to a level 4 drug felony, which is the same as for cocaine. It sends a clear message that the use of this
drug is dangerous and just as illegal as other drugs. (Attachment 1)

Mike Life, Kansas Narcotics Officers Association, stated that the proposed bill fixes two problems with
current law: doesn’t address the seriousness of ecstasy and doesn’t increase penalties for repeat offenders. The
charge of a level 4 drug felony should have minimal impact on prison populations. The increase in the
sentence for repeat offenders will hopefully deter some individuals. (Attachment 2)

Detective Gary Borstelman, Johnson County Sheriff’s Office, commented that ecstasy is “marketed” towards
ages 12- 16 years olds. It’s routinely sold at rave parties and other social events which young people attend.
It’s a dangerous drug and should be treated as so. (Attachment 3)

Ed Klumpp, Kansas Association Chief’s of Police, provided the committee with a chart from the 2006 Kansas
Communities That Care Survey showing an increase in the number of 6, 8", 10", and 12" graders using this
drug. (Attachment 4)

The hearing on HB 2545 was closed.

The hearing on SB 324 — repealing certain KSA sections concerning certain crimes, was opened.

Helen Pedigo, Kansas Sentencing Commission, explained that the proposed bill simply repeals or amends
statutes that fall into two categories: outdated class D&F felony penalties and repealing several statutes. The
Commission proposed the bill to help clean up the criminal statute and eliminate those that are unnecessary.
(Attachment 5)

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE House Judiciary Committee at 3:30 P.M. on March 13, 2007 in Room 313-S of the
Capitol.

The hearing on SB 324 was closed.

The hearing on SB 203 — release prior to trial, appearance bonds, cash deposit required to equal amount
of bond, was opened.

Chris Joseph, Kansas Professional Bail Bonds Association, appeared before the committee as a proponent to
the bill. He stated that the bill does two things:

(1) eliminates the judicially- created form of bail bonding

(2) clarifies when bonds may be forfeited and revoked, thereby creating uniformity across the state

In October 1993, Shawnee County District Court adopted local rule 3.324, which created the “own
recognizance-cash deposit bond” (ORCD Bond). In February 1994, Attorney General Stephan issued an
opinion concluding that the Shawnee County bond program was prohibited by statute. He stated that “while
the courts have inherent authority to make general rules, those rules must conform to constitutional and
statutory provisions.”

In January 1995 the Kansas Supreme Court Administrate Order 96 created an ORCD Bond. Order 96
authorizes judges to allow defendants to post bond by paying 10% of the total bond, in the form of cash, to
the district court clerk. The court keeps this 10% as an administrative fee. However, in conflict with itself
the Kansas Supreme Court has a Court Rule 114 which prohibits ORCD bonds.

Mr. Joseph explained that some courts have taken to forfeiting bonds and order bondsmen to pay when a
defendant violates some other condition of bond, such as refraining from the use of drugs or alcohol. The
proposed bill would simply recognize that the purpose of bail is to guarantee that a defendant will appear in
court and should not be forfeited for any other reason than no failure to appear. (Attachment 6)

Shane Rolf, Kansas Association of Professional Sureties, stated that the proposed bill would not restrict the
ability of a judge to control who may write bonds in his judicial district, would continue to allow him to set
appearance bonds in a reasonable amount that would guarantee the appearance of a defendant. It would clarify
that only the legislature has the authority to provide funding mechanisms for the courts. (Attachment 7)

American Bail Coalition, Kansas Professional Sureties, Kansas Professional Bail Bond Association, Mannie’s
Bonding Company, Manuel Baraban, did not appear before the committee but requested their written
testimony in support of the bill be included in the committee minutes. (Attachments 8-12)

Pat Scalia, Kansas Board of Indigents’ Defense Services, appeared as an opponent of the bill because it would
impact the amount of money they receive in reimbursement fees for attorneys. (Attachment 13)

Wendell Betts, Shawnee County Public Defender Office, appeared as an opponent of the bill. He believes
the courts have constitutional authority to do bonding because it helps the court with their functions. ORCD
bonding is only a bad deal to the bondsmen because they lose money. Individuals bonding out lose 10% of
their money either way. (Attachment 14)

Tom Bartee, Northeast Kansas Conflict Office, appeared before the committee as an opponent of the bill. He
stated that the ORCD bonds are beneficial to those individuals who are not wealthy and do not have anything
to put up as collateral. He cited Article 3, Section 3 of the Kansas Constitution for allowing the court the
authority for bonding because there is no express prohibition that the courts can’t collect bonds. (Attachment
15) Chairman O’Neal pointed out that the Order 96 refers to Article 1, Section 3.

Connie Alvery, Wyandotte County District Attorney’s Office, was concerned that the bill would take away
the courts authority to require ORCD bonds or a combination of cash plus assets, or cash with work release.
(Attachment 16)

Judge Peter Ruddick, 10™ Judicial District, explained that Johnson County does ORCD bonds by combination
of local rule, Supreme Court rule and constitutional authority. They require a 10% deposit of the total amount
of the bond. 10% of that amount is retained for administrative fees. Once the case is concluded the remaining
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funds are first applied to restitution, appointed counsel fees, and court costs. Any remaining funds are
returned to the defendant. (Attachment 17)

Chief Judge Richard Smith, 6" Judicial District, appeared before the committee in opposition of the bill. He
commented that any available funds that they are now collecting towards restitution would be given back to
the bondsmen if SB 203 passes. (Attachment 18)

Rick Guinn, Chief Counsel, Office of Attorney General, commented that the issue before the committee is
really one of public policy. Allowing the courts the ability to do ORCD bonds provides for greater protection
for victims by allowing the fees to fund bonding supervision, therefore, allowing a closer watch on those
accused of crimes. (Attachment 19)

The Office of Judicial Administration, 14" Judicial District, The Kansas Judges’ Association, Kansas
Association of Criminal Defense Lawyers, and Johnson County Sheriff’s Office, did not appear before the
committee but requested their testimony in opposition of the bill be included in the committee minutes.
(Attachments 20-24)

The hearing on SB 203 was closed.

The committee meeting adjourned at 6:10 p.m.
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Kansas Bureau of Investigation

Larry Welch Paul Morrison
Director Attorney General

Testimony in Support of HB 2545
Before the House Judiciary Committee
Kyle Smith, Deputy Director
Kansas Bureau of Investigation
March 13, 2007

Chairman O’Neal and Members of the Committee,

I appear today on behalf of the Kansas Bureau of Investigation in strong support of HB
2545, raising the penalty for simple possession of MDMA, most commonly known as “ecstasy”.

The use and perception that ‘club drug’ use is somehow safer than other illicit drugs is a
dangerous problem. 3,4 Methylenedioxymethamphetamine, a.k.a. MDMA or Ecstasy, and its
sister hallucinogenic phenthylamines, are probably the most common ‘club drug’ used in Kansas.
A combination of stimulant and hallucinogen, the feeling of euphoria and reduction in restraints
make it a natural for people out to ‘party’. But as explained in the attached National Institute of
Drug Abuse information sheet, the risks are similar to using other stimulants such as cocaine and
methamphetamine — up to and including death.

Another, hidden problem is the common mixing of chemicals in ecstasy tabs, where users
may get a combination of drugs, including methamphetamine, and not just the MDMA they
thought they purchased. This unknowing and unexpected drug usage can lead to even more
serious complications.

In Kansas, there seems to be a growing trend of use of MDMA and its various
permutations, based upone cases submitted to the KBI’s forensic laboratory:

Calendar Year 2004: 48 cases
Calendar Year 2005: 78 cases
Calendar Year 2006; 143 cases

HB 2545 addresses this problem by increasing the penalty for possession of MDMA and
its sister creations to a level 4 drug felony, the same as for cocaine or methamphetamine
possession. The non-prison sanctions under SB 123 will still apply to these cases but the
‘hammer® over the heads of these addicts will be greatly increased, with the hopes of an increase
‘n motivation towards treatment. It also sends the clear message that the use of these club drugs
is a dangerous and illegal activity. If we punish it the same as marijuana, then kids reason it is
no more dangerous than marijuana. Instead, since it is as dangerous as methamphetamine or
cocaine, maybe we should punish it like methamphetamine or cocaine.

Thank you for your time and attention. I would be happy to try and
House Judiciary
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NIDA InfoFacts: MDMA (Ecstasy)

rllli{| PDF Version [336K] E Printer-friendly Version % En Espafiol i¥ ﬁ

MDMA (3,4 methylenedioxymethamphetamine) is a synthetic, psychoactive drug \5- :
chemically similar to the stimulant methamphetamine and the hallucinogen ' Nl?()
mescaline. Street names for MDMA include Ecstasy, Adam, XTC, hug, beans, and ,

love drug. MDMA is an illegal drug that acts as both a stimulant and psychedelic,

producing an energizing effect, as well as distortions in time and perception and Recommend:

enhanced enjoyment from tactile experiences.
e NIDA Researt

MDMA exerts its primary effects in the brain on neurons that use the chemical MDMA/Ecstac

serotonin to communicate with other neurons. The serotonin system plays an « NIDE FEite
important role in regulating mood, aggression, sexual activity, sleep, and on Club Drug
sensitivity to pain. Notes)
Research in animals indicates that MDMA is neurotoxic; whether or not this is also ~ ° NIDA Commt

i . . ; : : Alert Bulletin
true in humans is currently an area of intense investigation. MDMA can also be e
dangerous to health and, on rare occasions, lethal.

. Other NIDA!

Health Hazards

For some people, MDMA can be addictive. A survey of young adult and adolescent e NIDA for Tee
MDMA users found that 43 percent of those who reported ecstasy use met the accepted

diagnostic criteria for dependence, as evidenced by continued use despite knowledge of

physical or psychological harm, withdrawal effects, and tolerance (or diminished

response), and 34 percent met the criteria for drug abuse. Almost 60 percent of people

who use MDMA report withdrawal symptoms, including fatigue, loss of appetite,

depressed feelings, and trouble concentrating.

Cognitive Effects
Chronic users of MDMA perform more poorly than nonusers on certain types of cognitive

or memory tasks. Some of these effects may be due to the use of other drugs in
combination with MDMA, among other factors.

Physical Effects
In high doses, MDMA can interfere with the body’s ability to regulate temperature. On

_ rare but unpredictable occasions, this can lead to a sharp increase in body temperature
(hyperthermia), resulting in liver, kidney, and cardiovascular system failure, and death.

Because MDMA can interfere with its own metabalism (breakdown within the body),
potentially harmful levels can be reached by repeated drug use within short intervals.

|-
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Users of MDMA face many of the same risks as users of other stimulants such as
cocaine and amphetamines. These include increases in heart rate and blood pressure, a
special risk for people with circulatory problems or heart disease, and other symptoms
such as muscle tension, involuntary teeth clenching, nausea, blurred vision, faintness,
and chills or sweating.

Psychological Effects ‘

These can include confusion, depression, sleep problems, drug craving, and severe
anxiety. These problems can occur during and sometimes days or weeks after taking
MDMA.

Neurotoxicity

Research in animals links MDMA exposure to long-term damage to neurons that are
involved in mood, thinking, and judgment. A study in nonhuman primates showed that
exposure to MDMA for only 4 days caused damage to serotonin nerve terminals that
was evident 6 to 7 years later. While similar neurotoxicity has not been definitively
shown in humans, the wealth of animal research indicating MDMA's damaging
properties suggests that MDMA is not a safe drug for human consumption.

Hidden Risk: Drug Purity

Other drugs chemically similar to MDMA, such as MDA (methylenedioxyamphetamine,
the parent drug of MDMA) and PMA (paramethoxyamphetamine, associated with
fatalities in the U.S. and Australia) are sometimes sold as ecstasy. These drugs can be
neurotoxic or create additional health risks to the user. Also, ecstasy tablets may
contain other substances in addition to MDMA, such as ephedrine (a stimulant);
dextromethorphan (DXM, a cough suppressant that has PCP-like effects at high doses);
ketamine (an anesthetic used mostly by veterinarians that also has PCP-like effects);
caffeine; cocaine; and methamphetamine. While the combination of MDMA with one or
more of these drugs may be inherently dangerous, users might also combine them with
substances such as marijuana and alcohol, putting themselves at further physical risk.

Extent of Use

National Survey on Drug Use and Health (NSDUH)*

In 2004, an estimated 450,000 people in the U.S. age 12 and older used MDMA in
the past 30 days. Ecstasy use dropped significantly among persons 18 to 25—from
14.8 percent in 2003 to 13.8 percent in 2004 for lifetime use, and from 3.7
percent to 3.1 percent for past year use. Other 2004 NSDUH results show
significant reductions in lifetime and past year use among 18- to 20-year-olds,
reductions in past month use for 14- or 15-year-olds, and past year and past
month reductions in use among females.

Community Epidemiology Work Group (CEWG)**

In many of the areas monitored by CEWG members, MDMA, once used primarily
at dance clubs, raves, and college scenes, is being used in a number of other
social settings. In addition, some members reported increased use of MDMA

among African-American and Hispanic populations.

Monitoring the Future (MTF) Survey ***
Lifetime**** use dropped significantly among 12th-graders in 2005, from 7.5

percent in 2004 to 5.4 percent. The perceived risk in occasional MDMA use
declined significantly among 8th-graders in 2005, and perceived availability
decreased among 12th-graders.

Lifetime Prevalence of MDMA Use by Students
Monitoring the Future Survey, 2003-2005
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2003 2004 2005
8th-Graders 3.2% 2.8% 2.8%
10th-Graders 5.4 4.3 4.0
12th-Graders 8.3 725 5.4

For more information, please visit www.ClubDrugs.org and
www.Teens.drugabuse.qov.

* NSDUH (formerly known as the National Household Survey on Drug Abuse) is an annual survey of
Americans age 12 and older conducted by the Substence Abuse and Mental Health Services
Administration. Copies of the latest survey are available at www.samhsa.gov and from the National
Clearinghouse for Alcohol and Drug Information at 800-729-6686

** CEWG is a NIDA-sponsored network of researchers from 21 major U.5. metropolitan areas and
selected foreign countries who meet semiannually to discuss the current epidemiology of drug abuse.
CEWG'’s most recent reports are available at www.drugabuse. gov/about/organization/cewg/pubs. htm!

*** These data are from the 2005 Monitoring the Future Survey, funded by the National Institute on
Drug Abuse, National Institutes of Health, DHHS, and conducted annually by the University of Michigan’s
Institute for Social Research. The survey has tracked 12th-graders’ illicit drug use and related attitudes
since 1975; in 1991, 8th- and 10th-graders were added to the study. The latest data are online at

www.drugabuse.gov.

x%%% " [fotime" refers to use at least once during a respondent’s lifetime. "Annual” refers to use at least
once during the year preceding an individual's response to the survey. "30-day" refers to use at least
once during the 30 days preceding an individual's response to the survey.

Revised 04/06 This page has been accessed 3148812 times since 11/5/99.
[InfoFacts Index]

NIDA Home | Site Map | Search | FAQs | Accessibility | Help | Privacy | FOIA (NIH) | Employment | Print

g, The National Institute on Drug Abuse (NIDA) is part of the National Institutes of Health /-—-“*'
E@iﬂ H _,/C (NIH) , a component of the U.S. Department of Health and Human Services. Questions?
E“'H'ID*’S‘\_ ol See our Contact Information. Last updated on Monday, May 15, 2006, Gave
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WRITTEN TESTIMONY TO THE HOUSE JUDICIARY COMMITTEE
IN SUPPORT OF HB 2545
Presented by Lt. Michael D. Life
On behalf of the
Kansas Narcotics Officers Association

March 13, 2007

House Judiciary Committee
Rep. Mike O’Neal, Chairman

Mr. Chairman and Committee Members,

This testimony is in support of HB 2545

Mr. Chairman and Members of the Committee, I am Lt. Mike Life with the Junction
City Police Department. I have been a police officer for over 21 years. Over 13 of those
years I have been working narcotics investigations exclusively. I am the supervisor of a
county wide drug task force and am the current president of the Kansas Narcotics
Officers Association. | am here on behalf of the Kansas Narcotics Officers Association.
We are a proponent of HB 2545.

HB 2545 addresses and I'd like to say, fixes, 2 deficiencies currently in Kansas statute
65-4162. These deficiencies are, first, the statute does not address the seriousness of
Ecstasy and designer drugs, and second, it does not increase penalties for repeat offenders
except with marijuana.

3.4, methylenedioxymethamphetamine, which is frequently referred to by the acronym
MDMA or the street name of Ecstasy, is a dangerous drug. There is substantial scientific
evidence that proves it has numerous risks associated with its use. For some people,
Ecstasy can be addictive. In one survey of Ecstasy users, 43% met the accepted
diagnostic criteria for dependence.

Ecstasy can also interfere with the body’s ability to regulate temperature, sometimes
leading to a sharp increase in body temperature (hyperthermia), resulting in liver, kidney
and cardiovascular system failure, and death.

Research in animals links Ecstasy exposure to long-term damage to neurons that are
involved in mood, thinking, and judgment. A study in nonhuman primates showed that
exposure to Ecstasy for only 4 days caused damage to serotonin nerve terminals that was
evident 6 to 7 years later.

For the purposes of brevity in this testimony, I will not quote the research and data
individually but will list sources for this data at the bottom of my written testimony. The

House Judiciary
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bottom line is Ecstasy is a dangerous drug, it causes brain damage, and people can die
from it.

State wide Ecstasy use is on the rise. According to Kansas Bureau of Investigations

statistics, from 2005 through 2006 total arrests in Kansas under 65-4162 were down 15%.

Most of these were for marijuana. Now in that same time period, if you just look at
arrests for Ecstasy and the related designer drugs under the same statute, you will see an
increase of 84%." In my own jurisdiction, 5 years ago you never saw Ecstasy but now
it’s readily available.

For most Ecstasy users, this drug is thought of as harmless and with no risks. This
way of thinking is only validated by its current misdemeanor status under current Kansas
law. Changing this drug to a felony will address the seriousness of its use, and assure that
people arrested for it will be placed on monitored probation to receive the attention and
help they need. This change will have minimal impact on prison populations.

The remaining 9 drugs proposed by HB 2545 for change to felony status are all
amphetamine or methamphetamine derivatives, or commonly called “designer” drugs.
“Designer” drugs are drugs created when a chemist takes the basic design of known
illegal drugs, and changes the molecule a little bit in order to by-pass the laws. Again,
these are all amphetamine or methamphetamine derivatives and do not belong in
misdemeanor status.

The second deficiency currently in 65-4162 is the fact that there is no increased
deterrent for repeat offenders, unless they are repeat offenders for marijuana exclusively.
The proposed changes in HB 2545 will change that deterrent to repeat offenders for all
the misdemeanor class drugs in 65-4162.

In conclusion, on behalf of the Kansas Narcotics Officers Association, we believe HB
2545 is a good bill and support the changes to 65-4162 which are proposed by it. I want
to thank you for the opportunity to speak to you and I will be happy to respond to any
questions you may have.

Sources of Information

a. National Institute on Drug Abuse, InfoFacts: MDMA, May 2006, located at:
http://www.drugabuse.gov/infofacts/ecstasy.html

b. National Institute on Drug Abuse, Research Report: MDMA (Ecstasy) Abuse,
March 2006, located at: http://www.nida.nih.gov/ResearchReports/ MDMA/

c. National Institute on Drug Abuse, Study Suggests Cognitive Deficits in MDMA-
Only Drug Abusers, 2005, located at
http://www.drugabuse.gov/NIDA notes/NNvol19N5/Study.html

! Kansas Bureau of Investigation statistics do not include Kansas City, Topeka, or most of Johnson County.



. National Drug Intelligence Center, Fast Facts: MDMA (Ecstasy), 2003, located at
http://www.usdoj.gov/ndic/pubs3/3494/index.htm

Testimony Before the Subcommittee on Criminal Justice, Drug Policy and human
Resources, Committee on Government Reform, Untied States House of
Representatives-Research on MDMA, Glen R. Hanson, D.D.S., Ph.D.,
September 19, 2002, located at http://www.drugabuse.gov/Testimony/9-19-
02Testimony.html

Office of National Drug Control Policy, Club Drugs, February 2007, located at
http://www.whitehousedrugpolicy.cov/drugfact/club/index.html

. National Drug Intelligence Center, NIDA Conference Highlights Scientific
Findings on MDMA/Ecstasy, December 2001, located at
http://www.drugabuse.gov/NIDA Notes/NNVol16N5/Conference.html

. National Drug Intelligence Center, MDMA May Reduce Gray Matter in Key
Brain Regions, January 2005, located at
http://www.drugabuse.gov/NIDA notes/NNvoll19IN5S/MDMA/html

National Drug Intelligence Center, NIDA’s Latest Research Report Focuses on
MDMA (Ecstasy) Abuse, January 2005, located at
http://drugabuse.cov/NIDA notes/NNvoll9N5/tearoff. html
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To: Chairperson O’Neal, Vice Chairperson Kinzer and distinguished members of the House Judiciary
Committee.

From: Detective Gary Borstelmarn, Johnson County Sheriff’s Office
Date: March 13, 2007
Chairperson O'Neal and Committee Members,

My name is Gary Borstelman and I am a detective with the Johnson County Sheriff’s Office. I am
submitting written testimony in support of House Bill number 2545. Thank you for allowing me to testify
this afternoon on this important bill before you.

1 have been an officer with the Johnson County Sheriff’s Office for almost nineteen years and have been
involved in the investigation of narcotics cases for the past fourteen years. My duties have included
working undercover as well as being a case officer during numerous investigations. During my assignment
as a narcotics investigator I was assigned for several years to the DEA Taskforce and then later assigned to
the FBI Organized Crime Squad as a taskforce officer. My experience in these cases ranges from the
investigation of street level sales to the investigation of large multi-national narcotics distribution groups.

Based on my experience as a narcotics investigator [ believe that MDMA (Ecstasy) poses a serious threat
for several reasons. Ecstasy is a synthetic, psychoactive drug similar to the stimulant methamphetamine.
Studies completed by the National Institute on Drug Abuse indicate that 43 percent of those who reported
ecstasy use met the accepted diagnostic criteria for dependence. Almost 60 percent of people who use
MDMA report withdrawal symptoms, including fatigue, loss of appetite, depressed feelings and trouble
concentrating.

The use of ecstasy can cause harmful physical effects on the body. According to the National Institute on
Drug Abuse users of ecstasy face many of the same risks as users of cocaine and amphetamines. This
includes increases in heart rate and blood pressure, involuntary teeth clenching, nausea, blurred vision,
faintness and chills. ‘

Ecstasy is marketed to adolescents and teenagers. Ecstasy is routinely sold at rave parties and other social
events targeting young people. Ecstasy is sold in a colored pill form often with some type of logo that
creates an appearance of something safe or benign.

Ecstasy is a dangerous drug. Possession of this drug should carry penalties similar to possession of other
dangerous drugs in the state of Kansas. I urge you to support House Bill 2545. Tam available to answer
any questions my testimony may raise.

Det%y Borstelman

Johnson County Sheriff’s Office

House Judiciary
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WRITTEN TESTIMONY TO THE HOUSE JUDICIARY COMMITTEE
IN SUPPORT OF HB 2545 '
Presented by Ed Klumpp
On behalf of the
Kansas Association of Chiefs of Police

March 13, 2007

House Judiciary Committee
Rep. Mike O’Neal, Chairman

Mr. Chairman and Committee Members,

This testimony is in support of HB 2545 which enhances the penalties for possession of certain drugs,
primarily party drugs including MDMA, also commonly known as ecstasy. Recognizing the current
concern for the sentencing structure of drug violations, we closely looked at the necessity of this bill and
the indicators for the magnitude of this drug problem.

MDMA is a drug commonly seen at RAVES and party settings. It is a drug whose users are often our youth
who see the drug as a relatively “safe” drug. This misconception about the risks is supported by the current
state statute status of a misdemeanor. Ecstasy is a stimulant resulting in extended periods of high activity
beyond normal physical capacity. Medical research has shown there are serious health effects to the brain
with extended use of ecstasy. Risks also include stroke, heart attack and cardiovascular system failure.

I have attached some charts showing survey results from the 2006 Kansas Communities That Care Survey.
The data shows an increase in the number of 6", 8%, 10", and 12® graders using MDMA in the 30 days
preceding the survey. This increase is more marked among the 10" and 12" graders. One might assume this
is another big city problem. But it is not just in the big cities of Kansas. The survey shows the top eight
counties in percentage of youth who have used MDMA in the past 30 days are: Meade, Harper, Atchison,
Scott, Ellis, Grant, Marion and Cowley. Several counties tie for 9" place including Wyandotte, Morton,
Kingman and others. Johnson, Shawnee and Sedgwick counties are even lower. This clearly shows it is a
statewide problem impacting the rural as well as the urban communities.

The passage of this bill will clearly establish a public policy recognizing the hazards of this abused drug
and send a message to our youth that it is not a safe recreational drug.

We urge you to recommend HB 2545 favorably for passage.

AV
Ed Klumpp

Chief of Police-Retired
Topeka Police Department

Legislative Committee Chair
Kansas Association of Chiefs of Police
E-mail: eklumpp@cox.net; Phone: (785) 235-5619; Cell: (785) 640-1102

House Judiciary
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Kansas 6 graders using MDMA at least once in the past 30 days.

0.50 ~p=

0.40 [

0.30

2004 2005 2006

2.0

3.0

2.5 F

2.0 |-

1.5 : ] _'

1.0 [

0.5 F-f

0.0 C

2003

3.0

2.5 F

2.0 —

1.5 F

1.0 :

0.5 F

0.0 L
2008

SOURCE: 2006 Communities That Care Survey

§-2



KANSAS

KANSAS SENTENCING COMMISSION KATHLEEN SEBELIUS, GOVERNOR

Honorable Ernest L. Johnson, Chairman
Attorney General Paul Morrison, Vice Chairman
Helen Pedigo, Executive Director

HOUSE JUDICIARY COMMITTEE
Honorable Mike O’Neal, Chairman

TESTIMONY ON SENATE BILL 324
Helen Pedigo, Executive Director
March 13, 2007

Mr. Chairman and Committee members, thank you for the opportunity to appear before
you today. | appear on behalf of the Kansas Sentencing Commission, to support Senate Bill
324. The bill repeals or amends statutes that fall into the following categories: those that
include outdated class D and E felony penalties, one for which the elements of the crime were
repealed and one that is in conflict with the animal cruelty law passed in 2006. The repealed
statutes are attached to my testimony.

K.S. A 17-1311a Cemetery corporations; misuse of the permanent maintenance fund, a
class D felony, amended to a severity level 7 nonperson felony.

K. S. A 47-604 Protection of domestic animals; penalty for second or subsequent
violation of quarantine, a class D felony, amended to a severity level 7
nonperson felony.

K.S. A. 65-28,107  Healing Arts; falsifying or forging the declaration of another, a class E
felony, amended to a severity level 7 person felony.

K.S. A. 21-3727 Injury to domestic animals, a class A nonperson misdemeanor — conflicts
with K. S. A. 21-4310, animal cruelty, a nonperson felony, repealed.

K. S. A. 66-276 Railroads; relates to K. S. A. 66-275, which was repealed in 1998,
repealed.

K.S. A 75-7b19 Private investigative or security operations; knowingly falsifying

fingerprints or photos, a class E felony, repealed.

Most of the statutes, with the exception of injury to domestic animals, were last amended
during the 1960’s and 70’s. Data in our journal entry database indicates that no convictions
exist for any of the statutes contained in the bill during the last three years.

The Commission’s purpose in proposing this bill was to clean up the criminal statutes
and eliminate those that are unnecessary. | ask you to give this bill a favorable
recommendation. Thank you for your time and | would be happy to answer questions.

JAYHAWK TOWER, 700 SW JACKSON STREET, SUITE 501, TC -
House Judiciary
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Chapter 21.--CRIMES AND PUNISHMENTS
PART Il.--PROHIBITED CONDUCT
Article 37.--CRIMES AGAINST PROPERTY

21-3727. Injury to a domestic animal. (a) Injury to a domestic animal is willfully and
maliciously:

(1) Administering any poison to any domestic animal

(2) exposing any poisonous substance with the intent that the same shall be taken
or swallowed by any domestic animal; or

(3) killing, maiming or wounding any domestic animal of another without the
consent of the owner.

(b) This section shall not apply to any person exposing poison upon their premises
for the purpose of destroying wolves, coyotes or other predatory animals.

(c) Injury to a domestic animal is a class A nonperson misdemeanor.

History: L. 1969, ch. 180, § 21-3727; L. 1992, ch. 239, § 122; L. 1993, ch. 291, §
81; July 1.

Chapter 66.--PUBLIC UTILITIES
Article 2.--DUTIES AND LIABILITIES OF RAILROAD COMPANIES

66-276. Same; penalty. Any officer or employee of such railroad company who shall
violate any of the provisions or conditions of the preceding section shall upon conviction be
deemed guilty of a misdemeanor, and shall be fined in any sum not less than ten nor more than
one hundred dollars, or by imprisonment in the county jail for not less than five nor more than
thirty days, or by both such fine and imprisonment.

History: L. 1909, ch. 190, § 2; March 10; R.S. 1923, 66-276.

Chapter 75.--STATE DEPARTMENTS; PUBLIC OFFICERS AND EMPLOYEES
Article 7b.--PRIVATE INVESTIGATIVE OR SECURITY OPERATIONS

75-7b19. Falsification of fingerprints or photographs; violation of act; penalties. Any
person who knowingly falsifies the fingerprints or photographs required to be submitted under
this act shall be guilty of a class E felony; and any person who violates any of the other
provisions of this act shall be guilty of a class A misdemeanor.

History: L. 1972, ch. 315, § 19; July 1.

JAYHAWK TOWER, 700 SW JACKSON STREET, SUITE 501, TOPEKA, KS 66603-3757

Voice 785-296-0923 Fax 785-296-0927 http://www.kansas.gov/ksc/
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TO: House Judiciary Committee

FROM: Christopher M. Joseph, General Counsel
DATE: March 13, 2007

RE: Support for SB 203

Good afternoon Chairman and members of the Committee, my name is Chris Joseph
and I am the General Counsel for the Kansas Professional Bail Bond Association, Inc. The
KPBBA is an association of professional sureties in the State of Kansas. We are here to
testify today in support of SB 203.

SB 203 accomplishes two objectives: (1) It eliminates a judicially-created form of bail
that puts the courts in the bail bond business, and (2) it clarifies when bonds may be forfeited
and revoked, thereby creating uniformity across the state.

Courts should not be in the bail bond business

Supreme Court Administrative Order 96, creates a hybrid bond, known as the “own
recognizance-cash deposit bond” or “ORCD bond.” The order authorizes judges to allow
defendants to post bond by paying 10% of the total bond, in the form of cash, to the district
court clerk. The court keeps 10% of this payment as an “administrative fee.” This “ORCD
bond” is set up to be direct competition to bondsmen. Jail staff routinely tell defendants that
they should pay 10% to the courts instead of to a bondsman.

A briefhistory on Supreme Court Administrative Order 96 is helpful. On October 26,
1993, the Shawnee County District Court adopted local rule 3.324. The rule created the
ORCD bond. On February 22,1994, Attorney General Robert Stephan issued Attorney
General Opinion No. 94-25, concluding that the Shawnee County bond program was
prohibited by statute. See Exhibit 1. The opinion addressed concerns expressed by
Representative Marvin Smith and Senator Lana Oleen. The Attorney General noted that
“while courts have inherent authority to make general rules, those rules must conform to
constitutional and statutory provisions.” The Attorney General concluded that the ORCD
hybrid bond was prohibited by statute. On January 17, 1995, the Supreme Court issued
Administrative Order Number 96, allowing district courts to implement programs
allowing the bonds that Bob Stephan had determined were illegal. See Exhibit 2.
Administrative Order 96 provided that "in addition to the current statutory pretrial release
system, regulation of the conditions of and procedures for pretrial release of persons charged
with crime in the district courts of Kansas may be accomplished by promulgation of a local
rule substantially as provided in the attached example." The attached rule was Shawnee
County rule 3.324. The order was signed by former Chief Justice Richard W. Holmes.

It is worth noting that Supreme Court Rule 114 is inconsistent with Supreme Court
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Administrative Order 96. See Exhibit 3. The provisions of Rule 114, just like our current
statute, do not allow for ORCD bonds.

This “10% to the courts” bond was modeled after programs in other states. Studies
have shown that such programs result in a high rate of defendants failing to appear in
court as well as overwhelming law enforcement with warrants. See Exhibits 4 and 5.
Without a massive increase in funding to hire new officers, law enforcement is unable to
actively seek out defendants who failed to appear in court. While such defendants roam the
streets, they commit other crimes. Each year, numerous such crimes are committed in
Kansas by defendants who post this hybrid bond, fail to appear in court, and remain at
large for months because no one is actively searching for them. See Exhibit 6.

Studies attached to this memorandum provide compelling statistics. See Exhibits 4
and 5. For example, according to the Helland & Tabarrok study:

Defendants released on surety bond are 28 percent less likely to fail to appear
than similar defendants released on their own recognizance and if they do fail
to appear they are 53 percent less likely to remain at large for extended periods
of time. Deposit bonds perform only marginally better than release on own
recognizance. . . . Given that a defendant skips town, however, the probability
of recapture is much higher for those defendants on surety bond. As a result,
the probability of being a fugitive is 64 percent lower for those released on
surety bond compared to those released on cash bond. These finding indicate
that bond dealers and bail enforcement agents ("bounty hunters") are effective
at discouraging flight and at recapturing defendants. Bounty hunters, not
public police, appear to be the true long arms of the law.

Helland & Tabarrok, Public versus Private Law Enforcement: Evidence from Bail Jumping,
47 Journal of Law and Economics 93 (April, 2004).

SB 203 recognizes that the fee paid to bondsmen by defendants provides the
funding for bondsmen to track whether defendants appear in court and, if they fail to
appear, actively hunt them down and return them to jail. Without bondsmen providing
this essential service, when a defendant fails to appear in court all that happens is that a
warrant is issued, the criminal process stops, and the courts wait for the defendant to come
into contact with law enforcement, most often in the form of a traffic stop. Unless the
legislature is prepared to provide millions of dollars to fund the hiring and training of
hundreds of new police officers to actively hunt down defendants who fail to appear, SB
203 should be passed.

Bail should be forfeited only upon a failure to appear in court

Section 9 of the Kansas Bill of Rights has provides for the right to bail by sureties.
The definition of “bail” as a verb is this:

To deliver the defendant to persons who, in the manner prescribed by

law, become securities for his appearance in court. To set at liberty a person
arrested or imprisoned, on security being taken for his appearance on a day
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and a place certain, which security is called "bail," because the party arrested
or imprisoned is delivered into the hands of those who bind themselves for his
forthcoming.

Black's Law Dictionary 127 (5th ed. 1979). As a noun, "bail" means:

The surety or sureties who procure the release of a person under arrest,
by becoming responsible for his appearance at the time and place designated.
Those persons who become sureties for the appearance of the defendant in
court.

Black's Law Dictionary 128 (5th ed. 1979).

Case law has also made it clear that bail means delivering a person to a surety who
guarantees the person’s appearance in court. A surety is not charged with any duty other
than guaranteeing appearance in court. It follows that the surety cannot be made to pay
the court if the defendant makes all court appearances. This rule is followed by the vast
majority of the courts in Kansas.

Unfortunately, a minority of courts attempt to forfeit bond and order a
bondsmen to pay when a defendant violates some other condition of bond, such as
refraining from the use of drugs or alcohol. SB 203 recognizes that the purpose of bail,
indeed the constitutional guarantee to bail, is limited to guaranteeing that a defendant appears
in court. A surety should not be required to pay the bond when a defendant violates a
condition of bond other than failing to appear in court.

While a surety cannot be held to any guarantee other than assuring that a defendant
appears in court, the court should have the authority to revoke bond for violations of any
condition of bond. As written, the statute does not differentiate between revocation and
forfeiture. SB 203 recognizes this distinction and limits bond forfeitures to instances where
a defendant fails to appear in court and, at the same time, allows a court to revoke bond and
return a defendant to custody when other conditions of bond are violated.



Office of the Attorney General
State of Kansas

Opinion No. 94-25
February 22, 1994

Re: Criminal Procedure--Conditions of Release--Release Prior to Trial--Local Court Rule
Concerning Pretrial Release

Synopsis: District court rule 3.324 does not sanction the practice of nonjudicial officers
admitting persons in custody to bail. Rather, the court has determined bond amounts and types
of bonds for certain crimes and the nonjudicial officers are charged merely with executing the
court's mandate.

K.S.A. 22-2814 et seq. do not authorize the practice of allowing a defendant to post 10% of the
bond amount with the clerk of the district court. Furthermore, it is not permissible for a court to
retain any portion of a cash deposit for the purpose of bond, however, the "fee" which the third
judicial district is currently collecting from the defendants is not a "fine, penalty, or forfeiture"
pursuant to K.S.A. 1993 Supp. 20-350 and, therefore, does not have to be turned over to the state
treasurer.

K.S.A. 22-2809 requires that a court release a surety on the bond if the latter surrenders the
defendant and requests discharge from the obligation. Consequently, a court may not impose a
condition in the bond obligation which requires that a surety remain liable on the bond until the
criminal proceeding is over.

Paragraph 15 of the district court rule requires that the court's order reflect the type of bond
procedure that the defendant is using. Cited herein: K.S.A. 1993 Supp. 20-350; 22-2802; K.S.A.

22-2809; 22-2814; Kan. Const., art. 2. § 16.

The Honorable Marvin Smith

State Representative, Fiftieth District
State Capitol, Room 115-S

Topeka, Kansas 66612

The Honorable Lana Oleen

State Senator, Twenty-Second District
State Capitol, Room 136-N

Topeka, Kansas 66612

Honorable William Carpenter
Administrative Judge of the Third Judicial District
Shawnee County Courthouse
Topeka, Kansas 66603-3922

Dear Representative Smith, Senator Oleen and Judge Carpenter:
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You request our opinion concerning a pretrial release program embodied in district court rule
no. 3.324 of the third judicial district. Briefly, the program which is administered by court
services officers and employees of the department of corrections establishes an automatic bond
schedule for pretrial release for certain crimes. Representative Smith and Senator Oleen are
concerned that certain facets of this program violate the statutes which deal with pretrial release
and surety bonds. Those concerns can be summarized as follows:

1. Do court services officers (CSOs) and employees of the department of corrections (DCOs)
who are sworn as deputy clerks of the district court, have authority to admit to bail persons in
custody?

2. Is it permissible for a court to allow an accused person to post 10% of the amount of an
appearance bond?

3. Is it permissible for a court to retain 10% of an appearance bond as an administrative "fee"
and must the court turn over this amount to the state treasurer pursuant to K.S.A. 1993 Supp. 20-
3507

4. Does the court have the authority to impose certain conditions upon the surety relative to the
surrender of the defendant?

5. If a defendant requests to be released on a professional surety bond, can the court modify the
bond which is currently in place to reflect that change?

Our inquiry will focus on whether certain provisions of district court rule 3.324 violate the
statutes. In order to make that determination, it is important to not only review the rule itself but
to understand the mechanics of how it operates.

The rule establishes an automatic bond schedule (schedule) for certain crimes ranging from
county resolution violations to "C" felonies. The schedule sets forth the amount and type of
bond which the court will accept. Under certain conditions, persons in custody are not eligible
for schedule bonds. (Some of those circumstances include situations involving prior bond
forfeitures, extradition, prior felony convictions and if there is a threat to public safety or fear
that the accused may flee the jurisdiction.) If the schedule requires a surety bond in the amount
of $1,000 or less, Shawnee county residents may be released on their own recognizance if they
or their surety have significant ties to the county. (E.g. real estate, employment, Kansas driver's
license, etc.) Such a defendant as well as his or her surety enter into a written recognizance bond
by which the defendant agrees to appear in court when required. If the defendant fails to appear,
the bond is forfeited and the surety or the defendant is liable for the face amount of the bond.

If the schedule requires a surety bond in an amount over $1,000 and less than $2,500, Shawnee
county residents may be released if they or their surety meet the significant ties condition and if
the defendant posts an "OR cash deposit bond" (OR-CD). This bond requires that the defendant
or surety deposit 10% of the face amount of the bond to the clerk of the district court. If the
defendant fulfills all the conditions that the bond requires, 90% of the deposited amount is
returned to the defendant and the clerk retains the remainder as an "administrative fee" which is
then turned over to the county. For example, if the bond amount is $2,500, the defendant or
surety pays $250 to the clerk. If the defendant complies with the bond conditions, $225 is
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returned to him or her and the clerk retains $25. If the defendant fails to comply and the bond is
forfeited the surety or the defendant is liable for the face amount of the bond minus the amount
previously deposited.

With this background, we will answer your queries keeping in mind that while courts have
inherent authority to make general rules, those rules must conform to constitutional and statutory
provisions. Therefore, a court cannot promulgate rules which contravene statutory provisions.
Gas Service v. Coburn, 389 F.2d 831 (10th Cir. 1968), reversed on other grounds; Synder v.
Harris, 89 S.Ct. 1053, 394 U.S. 332, 22 1. .Ed.2d 319 (1969); 21 C.J.S. Courts § 126. Supreme
court rule 105 authorizes judicial districts to make rules necessary for the administration of their
affairs to the extent that they are not inconsistent with applicable statutes.

*3 1. Do court services officers and employees of the department of corrections who are sworn
are deputy clerks of the district court have authority to admit to bail persons in custody?

Paragraph 1 of district court rule 3.224 states, as follows:

"1. Court services officers (CSO) and Shawnee county department of corrections officers
(DCO) who are sworn as deputy clerks of the district court, are authorized to admit to bail
persons in custody in accordance with the provisions of this order."

Absent statutory authority nonjudicial officers may not admit accused persons to bail. 8 C.J.S.
Bail § 50. Specifically, a district court clerk has no power to take or approve recognizances and
the court may not deputize the clerk to do so. Morrow v. State, 5 Kan. 563 (1869); 8 C.J.S. Bail
§ 52; 8 Am.Jur.2d Bail and Recognizance § 21. However, admitting a person to bail is an
entirely different act from the taking, accepting or approving bail after its allowance by a court;
the former is generally considered to be a judicial act to be performed by a court or judicial
officer while the latter is merely a ministerial function which may be performed by any
authorized officer. 8 C.J.S. Bail § 39, 8 Am.Jur.2d Bail and Recognizance § 9. The act of
taking and approving the bail bond in accordance with court orders has been held to be a
ministerial act which may be delegated without statutory authority. Thus, after bail has been
allowed and its amount fixed by the proper judicial officer, a clerk, by direction of the court,
may accept and approve a bail bond. 8 C.J.S. Bail, § 53.

While the choice of language in paragraph 1 of the court rule is unfortunate because it appears
to allow CSOs and DCOs to admit people to bail, in actuality, this is not what occurs. The court,
through its inherent rule making power, has established bond amounts and types of bonds which
are required for certain crimes. Basically, the court has decreed that if certain conditions exist, a
person may be released from custody. The CSOs and DCOs do not set bond amounts nor do
they determine whether a surety is required. They merely determine whether the defendant meets
the conditions that the court has already prescribed, and, if so, they ensure that the appropriate
paperwork is filled out by the defendant who is then released. In effect, the court has preset the
bond amounts, the types of bonds, and the conditions under which a defendant may be released
and it is the responsibility of the nonjudicial officers to ensure that the court's order is carried
out. Consequently, it is our opinion that the district court rule does not sanction the practice of
nonjudicial officers admitting persons in custody to bail. Rather, the nonjudicial officers are
merely performing ministerial acts pursuant to court order.



You indicate concern that this procedure may violate K.S.A. 1993 Supp. 22- 2802 by releasing
defendants prior to their first court appearance. This statute states, in relevant part, as follows:

"Release prior to trial. (1) Any person charged with a crime shall, at the person's first
appearance before a magistrate, be ordered released pending preliminary examination or trial
upon the execution of an appearance bond in an amount specified by the magistrate and
sufficient to assure the appearance of such person before the magistrate when ordered and assure
the public safety."

There is nothing in the statutes which prohibits the release of a defendant on bond prior to his
or her first appearance. In fact, K.S.A. 22-2901(1) and (3) contemplate that a person who is
arrested be taken "without unnecessary delay" to a magistrate who can then fix the terms and
conditions of an appearance bond. Consequently, it is our opinion that K.S.A. 1993 Supp. 22-
2802 provides that if the defendant has not been released prior to the first appearance, the
defendant will be released upon execution of an appearance bond.

2. Is it permissible for a court to allow accused persons to post 10% of the amount of an
appearance bond?

K.S.A. 1993 Supp. 22-2802(3) and (4) provide, in relevant part, as follows:

"(3) The appearance bond shall be executed with sufficient solvent sureties who are residents
of the state of Kansas, unless the magistrate determines, in the exercise of such magistrate's
discretion, that requiring sureties is not necessary to assure the appearance of the person at the
time ordered.

"(4) A deposit of cash in the amount of the bond may be made in lieu of the execution ofthe
bond by sureties."”

The statutes do not specifically address the propriety of the court's 10% OR- CD program.
K.S.A. 1993 Supp. 22-2802 was originally enacted in 1970 and it drew heavily on federal bail
reform law which was designed to encourage the release of defendants without money bail and
to minimize the number of cases where the defendant would be detained pending trial. Kansas
Judicial Council Bulletin, October, 1969, p. 45. Release on the person's own recognizance was
the norm and money bail or pretrial detention in lieu thereof was contemplated only when
special circumstances existed which could best be met by use of traditional bond.

K.S.A. 1993 Supp. 22-2802 contemplates three types of bonds: Appearance bonds with
sureties, appearance bonds without sureties, and a cash bond in the full amount. On at least three
occasions legislation has been introduced which would have variously prohibited or codified this
10% program. (House bill no. 2009 introduced during the 1985 session, house bill no. 2961 in
1986 and house bill no. 2252 in 1987). All three bills were defeated at various stages.

The court justifies its use of this program under the authority of K.S.A. 22-2814 et seq. which
authorize each district court to "establish, operate and coordinate release on recognizance
programs and supervised released programs". We have reviewed the legislative history of these
statutes in order to determine whether the legislature intended to allow such a program under the
auspices of these recognizance statutes.
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These statutes were originally enacted in 1978, however, the supreme court concluded that they
violated the one subject rule in article 2, § 16 of the Kansas constitution. State ex rel. Stephan
v. Thiessen, 228 Kan. 136 (1980). The statutes were reenacted in 1981 without the
. constitutional infirmities.

Recognizing the unfairness of a system that relied heavily on money bail and professional
bondsmen, these statutes were enacted to rely less on the financial resources of the defendant
and concentrate on the risk of nonappearance. Minutes, Senate Committee on Federal and State
Affairs, March 23, 1978.

"House bill No. 3129 would permit the establishment of release-on- recognizance (ROR) and
supervised released programs in the state. These programs will permit the pretrial release of
those selected individuals who are unable to post money bond but who have stable roots in the
community indicating that they will appear at trial and their release will not jeopardize public
safety. House bill no. 3129 would authorize each district court to establish, operate, and
coordinate ROR and supervised released programs which would be administered by probation
officers and other personnel of the district court." Proposal No. 14, Report on Kansas
Legislative Interim Studies to the 1978 Legislature, Feb. 1978, p. 56.

Neither proposal no. 14 nor any of the testimony before the senate federal and state affairs
committee included any discussion of a 10% cash deposit bond program. However, it is
interesting to note that included in house bill no. 3129 was an amendment to then K.S.A. 1977
Supp. 22-2802 which would have allowed a defendant to execute an appearance bond and
deposit with the court a sum not to exceed 10% of the bond amount -- the deposit to be returned
if the defendant made the required appearances. (House bill no. 3129, sec. 5). However, the
senate committee struck the amendment and the 10% cash deposit provision was never enacted.

In determining legislative intent, the historical background, legislative proceedings and changes
made in the statutes during the course of their enactment may be considered in determining
legislative intent. Urban Renewal Agency of Kansas City v. Decker, 197 Kan. 157 (1966).
Rejection by the legislature of a specific provision contained in a proposed enactment is
persuasive to the conclusion that the act should not be so construed as in effect to include that
provision. City of Manhattan v. Eriksen, 204 Kan. 150 (1969). (In Erikson, the court interpreted
the eminent domain act as not including as an element of damage the cost of removal of personal
property -- noting that while the original bill included such a cost as an element of damage, the
senate judiciary committee deleted the item.)

We cannot ignore the fact that when the ROR statutes were being considered this 10% cash
deposit program - which is currently in use by the third judicial district court - was specifically
rejected. Consequently, it is our opinion that the district court's 10% OR-CD program goes
beyond the authority granted to district courts under the purview of K.S.A. 22-2814

*¢ 3. Is it permissible for a court to retain 10% of the OR-CD bond as an administrative fee or
must the clerk of the district court turn it over to the state treasurer pursuant to K.S.A. 1993
Supp. 20-350?7

In attorney General Opinion No. 89-113, we concluded that if an appearance bond is in the
form of a cash deposit, the authority of the court to retain the deposit or to apply any of it to
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court costs or fines depends on the statute because the court has no inherent power to do so. In
the absence of such a statute, retention of the cash deposit is impermissible. While we realize
that this opinion addressed K.S.A. 1993 Supp. 22-2802(4) - (a deposit of cash in the amount of
the bond may be made in lieu of the execution of the bond by sureties), the rationale can be
applied to the situation at hand where the court accepts a percentage of the bond amount in cash
and then retains a portion of that cash as a "fee." Consequently, it is our opinion that the third
judicial district court lacks the power to withhold any amount from the cash deposit because
there is no statutory authorization to do so.

However, this "fee" is not a "fine, penalty or forfeiture" which would trigger the operation of
K.S.A. 1993 Supp. 20-350 which requires that "all moneys received by the clerk of the district
court from the payment of fines, penalties and forfeiture shall be remitted to the state treasurer."
A fee is generally regarded as a charge for some service whereas a fine, penalty, or forfeiture is a
pecuniary punishment imposed by a tribunal for some offense. Executive Aircraft Consulting

Inc. v. City of Newton, 252 Kan. 421 (1993); Vanderpool v. Higgs, 10 Kan.App.2d 1. 2 (1984);
United States v. Safeway Stores, 140 F.2d 834. 839 (10th Cir. 1994): Missouri-Kansas-Texas

Railroad Company v. Standard Industries Inc., 192 Kan. 381, 384 (1964). It is our opinion that
the fees collected by the district court clerk do not fall under the purview of K.S.A. 1993 Supp.

20-350 and, therefore, do not have to be turned over to the state treasurer.

4. Does the court have the authority to impose certain conditions upon the surety relative to the
surrender of the obligor?

Paragraph no. 14 of the district court rules states:

"It is a condition on all private or professional surety bail bonds in this judicial district that
sureties shall agree to remain liable on all bail bonds until all proceedings arising out of the
arrest and/or case for which the bond was posted are concluded or until they are released by
court order. No surety shall be released on their obligation on a bail bond once posted without
court approval. Any surety or person arrested and turned in on bond by their surety, may file a
motion with the court for a determination of whether or not the bail bonds should be revoked or
continued."

Your concern is whether this provisions violates K.S.A. 22-2809 which provides:

"Any person who is released on an appearance bond may be arrested by his surety ... and
delivered to a custodial officer of the court in any county in the state in which he is charged and
brought before any magistrate having power to commit for the crime charged; and at the request
of the surety, the magistrate shall commit the parties so arrested and endorse on the bond ... the
discharge of such surety; and the person so committed shall be held in custody until released as
provided by law." (Emphasis added.)

An appearance bond is a contract between the principal (defendant) and surety on the one hand |
and the state on the other. State v. Indemnity Insurance Company of North America, 9
Kan.App.2d 53, 55 (1983). Theoretically, the court is a party to the contractual obligation
between the surety and the defendant and, therefore, would have the right to negotiate a
condition that the surety remain liable on the bond until the conclusion of the proceedings or .
until the court releases the surety on the bond. The problem with this theory is that we interpret
K.S.A. 22-2809 as requiring the court to discharge the surety upon the latter's request (if the
defendant is surrendered) and consequently paragraph 14's requirement that sureties agree to
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remain liable until the criminal proceeding is over violates K.S.A. 22-2809's provision that.
sureties be released upon request. However, it is appropriate for the court to require that a surety
file a motion for release as long as that motion is granted without delay.

5. If the defendant requests to be released on a professional surety bond, can the court modify
the bond which is currently in place to reflect such a change?

Paragraph 15 of the district court rule states:

"Bail bonds designated as OR-cash, cash or professional surety shall be written only on the
terms specified by the district judge. If a defendant requests release on a professional surety
bond when cash or OR-cash deposit has been specified, the CSO or DCO shall contact the judge
authorizing the bond, for modification of the bond."

Whenever a defendant has been released on bond, the court issues an order which designated
the bond amount, bond conditions, and the type of bond (i.e. professional surety, nonprofessional
surety, OR, OR-cash deposit, OR- supervised, cash). If the defendant desires to use a
professional surety, the order will reflect this fact. If the order indicates a bond with a
nonprofessional surety and the defendant desires to use a professional surety instead, then
paragraph 15 requires that the CSO or DCO contact the court so that the order will reflect the
change.

Senator Oleen indicates concern that the court is somehow restricting the ability of a defendant
to obtain the services of a professional bondsman by requiring that a defendant select the OR-CD
program. This complaint is beyond our purview and moot in light of our opinion that the court's
OR-CD program goes beyond the authority granted to the court under K.S.A. 22-2814 et seq.
We interpret this paragraph to require that the court order reflect the type of bond the defendant
is currently using as well as the conditions of the bond and we find no violation of any statute in
this procedure. '

Summarizing our opinion, we conclude the following:

1. District court rule 3.324 does not sanction the practice of nonjudicial officers admitting
persons in custody to bail. Rather, the court has determined bond amounts and types of bonds
for certain crimes and the nonjudicial officers are charged merely with executing the court's
mandate.

*8§2. K.S.A. 22-2814 et seq. do not authorize the practice of allowing a defendant to post 10%
of the bond amount with the clerk of the district court.

3. Furthermore, it is not permissible for a court to retain any portion of a cash deposit.
However, the "fee" which the third judicial district is currently collecting from defendants is not
a "fine, penalty, or forfeiture" pursuant to K.S.A. 1993 Supp. 20-350 and, therefore, would not
be required to be turned over to the state treasurer.

4. K.S.A. 22-2809 requires that a court release a surety on the bond if the latter surrenders the
defendant and requests a discharge from the obligation. Consequently, a court may not impose a
condition in the bond obligation which requires that a surety remain liable on the bond until the
criminal proceeding 1s over.
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5. Paragraph 15 of the district court rule requires that the court order reflect the type of bond
procedure that the defendant is currently using.

Very truly yours,

Robert T. Stephan
Attorney General of Kansas

Mary Feighny
Assistant Attorney General

Kan. Atty. Gen. Op. No. 94-25, 1994 WL 869642 (Kan.A.G.)
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IN THE SUPREME COURT OF THE STATE OF KANSAS
Administrative Order No. 96
In re: Pretrial Release

1. Reference: Article 1, Section 3, Kansas Constitution, K.S5.A. 20-101, and
K.S.A. 20-342.

2. In addition to the current statutory pretrial release system, regulation of
the conditions of and procedures for pretrial release of persons charged with crime
in the district courts of Kansas may also be accomplished by promulgation of a local
rule substantially as provided in the attached example. Examples of necessary
supporting materials are also attached.

3. Judicial districts whose current own recognizance-cash deposit pretrial
release programs are not substantially in compliance with the attached example
have until July 1, 1995, to submit a local rule substantially in compliance with the
attached example. All other districts may adopt a local rule for this purpose
whenever the judges of the district court determine such a rule should be adopted.
An information copy of any OR-cash deposit local rule adopted shall be forwarded to
the office of judicial administration concurrently with filing with the clerk of the
supreme court.

T /
BY ORDER OF THE COURT ﬁusZZ_ iyl g 199

%/M

Richard W. Holme
Chief Justice

Attachments
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IN THE JUDICIAL DISTRICT OF KANSAS

DISTRICT COURT RULE NO.
PRETRIAL RELEASE

This District Court Rule establishes procedures and qualifications for release
from custody in situations other than upon specific direction from a judge of the
district court. (If applicable—~This rule supersedes !

1. Court Service Officers, Deputy Sheriffs and Correctional Officers who are
swom in as Deputy Clerks of the District Court are authorized to permit persons in
custody to post bail bonds in accordance with the provisions of this rule.

2. The attached Automatic Bond Schedule (ABS) is approved for the amount
of bail bonds for particular crimes. For those offenses where no bond is set or is
designated “see judge,” the accused shall be brought before a judge of the district
court at the next court date to have a bond set. If a person has been in custody for 48
hours and no bail bond has been set, a judge of the district court shall be contacted.

3. Notwithstanding the ABS, persons in custody with any of the following
conditions are not eligible for an ABS bond and shall be brought before a judge to
have bond set:

(a) Prior bond forfeitures,

(b) Has been extradited or is awaiting extradition to another state,

(c) Has a detainer or hold from other states or federal authorities,

(d) Has a prior conviction of a felony classified as A, B, or C or level 5
or lower.

(e) Has been detained for a violation of probation.

(f) If a deputy clerk believes in good faith that the accused may flee,
pose a danger to public safety or is not eligible for bond under the
ABS, the matter of setting a bail bond shall be referred to a judge of
the district court.

4. On bonds requiring $1,000 surety or less, County residents
eligible for bond under the ABS may be released on the person’s own recognizance
bond (OR) if they meet one of the following criteria:

(a) Own real estate located in County in own name; or
(b) Any three of the following five:

(1)} Resident of County- more than 6 months:

(2) Valid Kansas drivers license;

(3) Employmentin _____ County-more than 3 months;

(4) Current telephone service-in own name; :

(5) Is enrolled as a student in the State of Kansas; or
(c) Active duty military and stationed at a military base in the State of

Kansas.
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All factors shall be determined upon a sworn statement made under penalty
of perjury by the accused or the accused’s private surety. Court service officers,
deputy sheriffs or correctional officers who are sworn in as deputy clerks are
authorized to require further verification of any item as they deem appropriate
before permitting a person in custody to post bond. Victims reflected in an arrest
report cannot act as private surety on a bail bond.

5. On bonds requiring $1,000 surety or less County residents
eligible for bond under the ABS, but not meeting the criteria at paragraph 4, may be
released on bond with a surety if the surety completes a sworn statement and
qualifies under both items (a) and (b) of paragraph 4.

6. On bonds requiring surety of more than $1,000 and up to $2,500,
County residents eligible for bond under the ABS may be released by posting an OR
cash deposit bond and meeting one of the criteria set forth in paragraph 4, sections
(a), (b) or(c). A County resident eligible for release under the ABS, but
not meeting the criteria of paragraph 4 may be released by posting an OR-cash
deposit bond and obtaining a private surety who qualifies under both items (a) and
(b) of paragraph 4.

7. Persons may be admitted to personal recognizance cash deposit (OR-cash
deposit) bail bonds who meet the criteria set forth in this rule or upon special
screening and recommendation of a person authorized to permit posting of a bond
in accordance with this rule. Any person determined eligible to be admitted to bail
on an OR-cash deposit bond shall deposit with the clerk of the court cash equal to 10
percent of the amount of the bond and execute a bail bond in the total amount of the
bond. All other conditions of the bond set by the court and this rule must be
satisfied.

8. When an accused person qualifies for an OR-cash deposit bond, the cash
deposit shall be held by the Clerk of the Court until such time as the accused has
fully performed all conditions of the bond and is discharged from the person’s
obligation by the court. When an accused has been so discharged, 90% of the cash
deposit shall be returned to the accused upon surrender of the cash deposit receipt
previously issued by the clerk. Ten percent of the cash deposit shall be retained by
the Clerk as an administrative fee. Cash deposit bonds shall be placed in an interest-
bearing financial institution account by the clerk. No interest shall be paid to the
person or surety posting a cash deposit bail bond. Annually the aggregate amount of
administrative fees retained and interest earned on cash deposit bail bonds shall be
turned over to the general fund of County.

9. A cash receipt for an OR-cash deposit bail bond shall be issued only to the
person being released on bond. Any person posting cash for another person shall be
informed that any cash posted as a bail bond is the property of the accused person
and may be subject to forfeiture, application to payment of fines, court costs and fees,
and will be refunded only to the arrested party. Any arrangements to furnish bond
money are between the lender and the accused person.
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10. When an accused person who has posted a cash deposit bail bond is
discharged from the person’s obligation to the court and files the receipt for the cash
deposit with the clerk at the conclusion of the proceedings, the refundable portion of
the cash deposit may be allocated to restitution, court costs or to an attorney for
payment of attorney fees, upon order of the court.

11. All OR-cash deposit bail bonds issued in this county shall be subject to the
condition of forfeiture and the amount deposited will become the absolute and
permanent property of the district court or of County should one or
more of the following occur:

(a) Accused person or surety makes a false statement or representation .
regarding the criteria for OR-cash deposit as set forth in paragraphs
3 through 6, above. '

(b) Accused person fails to appear in court pursuant to court order at
any stage of the proceedings. |

(c) Accused person fails to report as directed to CSO.

(d) Accused person fails to perform any other condition of bail
imposed by the court.

12. All persons admitted to bail on OR or OR-cash deposit bond shall be
required to report as directed to a court service office (CS0O).

13. Other special conditions may also be imposed by the court as a
requirement of release on OR or OR cash deposit bonds. '

14. All private or professional surety bonds in this district court shall have as
a condition that sureties shall agree to remain liable on any bail bond until all
proceedings arising out of the arrest or case for which the bond was posted are
concluded or the surety is released by court order. No surety shall be released on an
obligation on a bail bond without court approval. Either a surety or a person
arrested and turned in on a bond by a surety may file a motion with the court for a
determination of whether the bail bond should be revoked or continued in force.

15. Bail bonds designated as OR-Cash, Cash or Professional Surety shall be
written only on terms specified by a judge of the district court. If an accused person
requests release on a professional surety bond when cash or an OR-cash deposit
bond has been specified, the deputy clerk shall contact the judge authorizing the
bond for modification of the bond.

16. This rule shall not limit or restrict the right of any person to seek or
obtain pretrial release under other statutory methods of admitting accused persons
to bail or the authority of a judge of the district court to determine bail. The
participation of an accused person in this program shall be on a voluntary basis.

17. This rule shall pot apply to civil bench warrants.
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18. Definitions:

(@) The term “cash” as used in this rule means United States currency,
a money order, or a bank draft or certified check drawn on a
Kansas banking or savings and loan institution.
(b) The term “court” as used in this rule refers to the
County District Court.
(c) The term “accused person” as used in this rule means a
person in custody by reason of an arrest report or a defendant in a

criminal, driving under the influence of drugs or alcohol, or traffic
case.

BY ORDER OF THE JUDGES OF THE DISTRICT COURT IN
COUNTY, KANSAS.

Datedthis_______day of 19

Administrative Judge

L-11



IN THE DIST ~“CT COURT OF. ; COUNT , KANSAS
g JUDICIAL DISTRICT

INFORMATION REGARDING OR —,CASH DEPOSIT BONDS

L. Kansas residents who west cartain specified screeming requirenents Bay be eligible for releise on their gun
izance by Posting a cash daposit ¥ith the Clerk of District Court. ’

2. lUhen a defendant qualifias for on OR - Cash Deposit bond, tan percent of the bond in cash shall be dapositzd
#ith and hald by the Clerk of District Court until such tigse as the dafendant hes fully perforsed 211 conditions of the bond.znd
is discherged, ninety parcent . of the cash deposit shall be rsturned to the defendznt upon filing the receipt vith the
Clerk. Ten percant shell be retzined by the Clerk as en adninistrative fes. Mo intarast ¥ill be D2id on the czsh dzposit.
The Court #ill only refund cash dzposiis to the defendznt or persons in pessession of the raceit 3nd i ssignuent arecutad v
the defendznt. '

3. The cash d2posit shzll be ratzinad by tha Clark of the Court until tha dafapdznt his periorsed zll conditioas of
the band ind hes been discharged from :ll edlic:iticns b the Court, including finss, court costs, zttormeys feas, child svscart
ar iny othar Court ordared obligziion.

i, The cash dzposit 2y b forizitad shouid caz or zors of tha folleving avents ossur:

a. Deiendant pakes : filse stitepent or providss fils:
information in the sritten document entitled
"SCPPLEXENTAL COMDITIONS" shich is attached to znd
becomes 2 part of his/her OR-Cash Daposit bzil bond;

. Defendant fzils to ncke any required court zppesrance;

¢. Defandant {fails to report as directad to & Court Servicas
Officer;

d. Defendant fails to parform zny othar condition of bzil
inpesad by the Court. :

l: w2 dzfendznt’s bond is forfeited, the dafandznt ind zny suretiss 3ill ba obligzted for the fFull zmount of the boad. -Tha cash
daposit ¥ill be epplied to such cbligztion and ramzin the zbsoluta property of the Court oc the Stit2 of Hznsas.

5. in zpplicztion for rsturn of the refundable portion of the cash deposit ust be czde vithin one . yer after
ternination and final judgment in the casa. If such apolicatien is not nade within such period of ticz, the cash dapesit shzll
bzcoga the zbsolute and pareznani proparty of the Court X County.

f 2 defendant does not participata in this progran hajshe

6. The OR - Cash Depesit bail bond progrzm is woluntiry. If 2
stztutory provision for zdeitting defsndznts to bzil.

Y

ratzins the right to saek or obtain oratrizl relezss undar zny other

7. PERSONS POSTING BOND FOR HOTRER :RE DEEMED BY THE COURT iS MAXING ) LOH! TO TEE APRESTED P.‘-.R‘l‘?.. THE CCGRT IS MOT

CNDER ANT OBLIGATION 710 -REFOND A CASE DEPOSIT TO ANTONE OTHER THIN TBE APRESTED PAPTi MD CASE DEPOSITS ARE SGRIECT 10
+PPLICATION TO FINES, COSTS AND FEES. '

§. This infornztion shest should bs attached to evary recaipt for an
OR - Cash Deposit. '

I have read the foraqoing and hzva received a copy of this information shest.

(Dafendant)

Data: llzne end Mziling Addrass (Plaase Print) e
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IN THE DIST""CT COURT OF COUNT~v ., KANSAS
’ JUDICIAL DISTRICT

STATEMENT FOR OBTAINING OR AND ORC BONDS

Date
1 rase print the folloving information: 7
HAXE " ' : AGE: SEX RACE
OFFEMSE
2. Screening information to be furnished by defendant: (Check corrsct ansvers)
a. [ an 2 Kansas resident. tes Ho  Hov long? (donths)(yzars).
b Address: .
Bov long at this address? (months) (yaars)
c. Your boue telephone number Is this telephone listed ia your nsea? Yes lia
d. I have had prior bond forfeituras. fes lio
e. I bave been extradited or waived ertradition on pending charges. ias lio
E. I have detainers or holds from other state or federal authorities. fes o
g. Are there other charqes panding against you? fes lc
Ifyes explain:
3. Additiomal screening information furnished by defendant:
a. I have not been previously convicted of an &, B or C falony or a lavel 5 or lowzr felony. Vas Ve
b. Closest relative or fapily sember living in .  County. R
llape Hone telephone Ho. kddress
¢. I am presently employed in Kansas. fes No
(If the ansver is "yes®, irite employer’s name and address below)
Enployer*sTelzphonso.
Hov long employed here? (months) (yeazs). '
d. T ovn an interest in peal propsrty im the State of Kansas fes lio

(If the ansver is "yes”, list the address or the legal description of the property)

[ 2m a student in Kansas. fes Ho
(If the ansver is "yes", state the school or institution, date of last anrollment and clessj

1. ln active member of military service Tes Ho
(1f yes, state Service nuxber, duty station and name of commanding officar and c.o. telephone number)

wn

In addition to any special conditions required by the Court, I understand the folloving ara conditions cf this BOND:

a. That all of the foregoing statements are true.

b. That I vill report as directed to Court Services Officer.
§. When this document is signed and svorn to by the defendant, it shall be attached to and becoms & part of the Recognizince
0 ance in the District Court of County, Xansas.

(DEFENDANT) (SORETY)

AFFIDAVIT OF DEFENDANT OR SUBETY

I, the undersigned defendant, do solemnly svear under penalty of perjury that the foreqoing statzeents are true, correct and
couplete. So Help He Ged.

, (DEPENDANT) (SURETY) .
St ~ibed and sworn to before me this day of , 1993, E “

CLEPK OF DISTRICT COURT

DEPUTY CLERR
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Kansas Judicial Branch Rules Adopted by the Supreme Court Rules
Relating to District Courts

COMMENCEMENT OF ACTIONS, PLEADINGS, AND RELATED MATTERS
Rule 114 SURETIES ON BONDS

Whenever any bond is permitted or required to be taken by a clerk or sheriff in
accordance with the provisions of Chapter 60 without being approved by the court, it
shall be sufficient if the surety thereon is a surety company currently admitted to do
business in the State of Kansas. No corporation other than a surety company may be
accepted as a surety unless so ordered and approved by the judge. Whenever a natural
person is accepted and approved as a surety by a clerk or sheriff, the surety shall be
required to attach to the bond a sworn financial statement which reasonably identifies
the assets relied upon to qualify the person as surety and the total amount of any
liabilities, contingent or otherwise, which may affect the person's qualifications as a
surety. No attorney or the attorney's spouse may act as a surety on a bond in any case
in which the attorney is counsel. The principal on any bond may at his option, in lieu of
providing a surety, deposit with the clerk of the district court cash money in the full
amount of the bond. The deposit shall be retained by the clerk until the bond is fully
discharged and released or the court orders the disposition of the deposit. -

[History: Am. effective September 8, 2006.]
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Public versus Private Law Enforcement: Evidence from Bail

Jumping

Eric Helland' and Alexander Tabarrok ™

Abstract

After being arrested and booked, most felony defendants are released to await trial. On
the day of the trial, a substantial percentage fail to appear. If the failure to appear is not
quickly explained, warrants are issued and two quite different systems of pursuit and
rearrest are put into action. Public police have the primary responsibility for pursuing
and rearresting defendants who were released on their own recognizance or on cash or
government bail. Defendants who made bail by borrowing from a bond dealer, however,
must worry about an entirely different pursuer. When a defendant who has borrowed
money skips trial, the bond dealer forfeits the bond unless the fugitive is soon returned.
As a result, bond dealers have an incentive to monitor their charges and ensure that they
do not skip. When a defendant does skip, bond dealers hire bail enforcement agents,
more colloquially known as bounty hunters, to pursue and return the defendants to
custody. We compare the effectiveness of these two different systems by examining
failure to appear rates, fugitive rates and capture rates of felony defendants who fall
under the respective systems. We apply propensity score and matching techniques.

Keywords: bail, surety bond, pretrial release, bounty hunter, propensity score, matching
method
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1. Introduction
Approximately one quarter of all released felony defendants fail to appear at trial.

Some of these failures to appear (FTA) are due to sickness or forgetfulness and are
quickly corrected, but many represent planned abscondments. After one year, some
thirty percent of the felony defendants who initially fail to appear remain fugitives from
the law. In absolute numbers, some 200,000 felony defendants fail to appear every year
and of these, approximately 60,000 will remain fugitives for at Jeast one year.]

Defendants who fail to appear impose significant costs on others. Direct costs
include the costs of rearranging and rescheduling court dates, the wasted time of judges,
lawyers and otﬁer court personnel and the costs necessary to find and apprehend or
rearrest fugitives. Other costs include the additional crimes that are committed by
fugitives. In 1996, for example, 16 percent of released defendants were rearrested before
their initial case came to trial (Bureau of Justice Statistics 1999). We can be sure that the
percentage of felony defendants who commit additional crimes is considerably higher
than their rearrest rate. We might also expect that the felony defendants who fail to
appear are the ones most likely to commit additional crimes. Indirect costs include the
increased crime that results when high failure to appear and fugitive rates reduce
expected punishments.?

The dominant forms of release are by surety bond, i.e. release on bail that is lent

to the accused by a bond dealer, and non-financial release. Just over one-quarter of all

! All the figures are from the State Court Processing Statistics (SCPS) program of the Bureau of Justice Statistics and
can be found in the reports of various years on Felony Defendants in Large Urban Counties. We describe the data at
greater length below. The SCPS program creates a sample representative of one month of cases from the 75 most
populous counties (which account for about half of all reported crimes). In 1996 the sample represented 55,000 cases,
which in turn represent some 660,000 filings in a year and 1,320,000 filings in the nation. The absolute figures are
calculated using this total and the release, FTA, and fugitive (defined as FTA for one year or more) rates from the

random sample.
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released defendants are released on surety bond, a very small percentage pay cash bail or
put up their own property with the court (less than 5 percent combined); most of the rest
are released on their own recognizance or on some form of public bail (called deposit
bond) in which the defendant posts a small fraction, typically 10 percent or less, of the
bail amount with the court.

Estimating the effectiveness of the pretrial release system in the US can be
characterized as a problem of treatment evaluation. "l;reatment evaluation problems can
be difficult because treatment is rarely assigned randomly. Release assignment, for
example, is based on a judge's assessment of the likelihood that a defendant will appear
in court as well as on considerations of public safety. Correctly measuring treatment
effects requires that we control for treatment assignment. In this paper we control for
selection by matching on the propensity score (Rubin 1974, 1977, Rosenbaum and Rubin
1983, 1984 Dehejia and Wahba 1999, Heckman, Ichimura and Todd 1999).

We begin with a brief history of pretrial release followed in section 3 by a further
explanation of the different release forms and their incentive effects. Section 4 discusses
the matching method. Section 5 presents the results of the matching and our estimates of
the treatment effect. We estimate the treatment effect for three outcomes - the probability
that a defendant fails to appear at least once; the probability that a defendant remains at
large for one year or more conditional on having failed to appear (what we call the
fugitive rate); and the probability that a defendant who failed to appear is recaptured as a

function of time.

% Justice delayed can mean justice denied in practice as well as in theory. Thousands of cases are dismissed on
constitutional grounds every year because police fail to serve warrants in a timely manner (Howe and Hallissy 1999).
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2. History of Pretrial Release

Bail began in medieval England as a progressive measure to help accused
defendants get out of jail while they waited, sometimes for many months, for a roving
judge to show up to conduct a trial. If the local sheriff knew the defendant he might
release him on the defendant's promise to return for trial, sometimes backed up by some
sort of bond — but more often the sheriff would release the accused to the custody of a
surety, usually a family member or friend. Under the common law, custody over thé
accused was never relinquished but instead Was transferred, which explains the origin of
the extraordinary rights that sureties have to pursue and capture escaped defendants.
Initially, if the accused failed to appear, the surety literally took their place and was
judged accordingly. Over time, the penalty became less severe until the system of money
forfeiture became common.” The English system was adopted by the United States in
most particulars with the exception that personal surety was slowly replaced by a
commercial system. By the end of the 19™ century commercial sureties were the norm.

Although money bail is still the most common form of release, money bail and
especially the commercial surety industry have come under increasing and often virulent
attack since the 1960s.* As noted above, bail began as a progressive measure to help
defendants get out of jail when the default option was that all defendants would be held

until trial. In the twentieth century, however, the default option was more often thought

3 Freed and Wald (1964) describe the history of bail at greater length and provide references.

4 Floyd Feeney (1976, xi), for example, writes that "the present system of commercial surety bail should be simply and
totally abolished... It is not so much that bondsmen are evil — although they sometimes are — but rather that they serve
no usefill purpose.” The American Bar Association (1985, 114-115) refers to the commercial bond business as
"tawdry" and discusses "the central evil of the compensated surety system.” When Oregon considered reintroducing
commercial bail, Judge William Snouffer testified "Bail bondsmen are a cancer on the body of criminal justice...”
quoted in Kennedy and Henry (1996). Supreme Court Harry Blackmun called the commercial bail system "offensive”
and "odorous" (see SCHILB v. KUEBEL 404 U.S. 357 (1971), available on the web at
http:/laws.findlaw.com/us/404/357.html.)
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of as release and thus money bail was reconceived as a factor that kept people ir jail. In
addition, the greater burden of money bail on the poor elicited growing concern.” As a
result significant efforts were made, beginning in the 1960s, to develop alternatives to
money bail.

In the early 1960s, the Vera Institute's Manhattan Bail Project gathered
informétion on a defendant's community ties and residential and employment stability
and summarized this information in a point score. Defendants with high point scores
were recommended for release on their own recognizance. Felony defendants who were
recommended for release by the Manhattan Bail Project had failure to appear rates that
were no higher than those released on money bail. Largely on the basis of these results,
in 1966 President Lyndon Johnson signed into law the first reform of the federal bail
system since 1789. The Federal Bail Reform Act of 1966 created a presumption in favor
of releasing defendants on their own recognizance.

Although the Bail Reform Act of 1966 applied only to the federal courts these
reforms have been widely emulated by the states (where the reform process began).
Every state now has some pretrial services program and four states, Illinois, Kentucky,
Oregon and Wisconsin, have outlawed commercial bail altogether.® In place of
commercial bail, Illinois introduced the "Illinois Ten Percent Cash Bail" or "deposit
bond" system. In a deposit bond system the defendant is required to post with the court

an amount up to 10 percent of the face value of the bond. If the defendant fails to appear,

* In order to provide appropriate incentives, money bail is typically higher for the rich than the poor. Thus, it is not a
priori necessary that money bail should discriminate against the poor although in practice this does occur due to non-
linearities and fixed costs in the bail process. Assume that money bail is set so as to create equal failure to appear
(FTA) rates across income classes. In such a case, there is no discrimination against the poor in the setting of bail. But
if the bail amounts necessary to ensure equal FTA rates are not linear in wealth then such rates can generate unequal
rates of release across income classes.

% In the Pretrial Services Act of 1982 pretrial service agencies were established in all 94 Federal district courts.
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the deposit may be lost, and the defendant held liable for the full value of the bond. If the
defendant appears for trial, the deposit is returned to the defendant, less a small service
fee in some cases (National Association of Pretrial Service Agencies 1998). Some
counties will also release defendants on unsecured bonds. Unsecured bonds are
equivalent to zero percent deposit bonds. That is, defendants released on an unsecured
bond are liable for the full bail amount if they fail to appear but they need not post
anything to be released.

The Manhattan Bail Project showed that the failure to appear rates of carefully
selected felony defendants released on their own recognizance were no higher than those
released on money bail. But the Manhattan Bail Project released relatively few
defendants and so could easily "cream-skim" the defendants who were most likely to
appear at trial. As pretrial release programs greatly expanded across the states in the late
1960s and early 1970s, selection became more difficult and was made even more difficult
as prisons became overcrowded. Using data from the 1960s and 1970s from some 15
cities, Thomas (1976) suggested that as the percent of defendants released on their own
recognizance increased so did the failure to appear rate — a conclusion also reached by
many police chiefs and other observers of the bail process (Romano 1991).

Economic studies of the bail system include Landes (1973, 1974), Clarke et al
(1976) and Myers (1981). These studies examine the role of the bail amount in the
decision to FTA, generally finding that higher bail reduces FTA rates. These earlier
studies did not focus on the central issue of this paper - the different incentive effects of

the various release types.’

7 Ayres and Waldfogel (1994) demonstrate the subtlety of the distinctions made by bond dealers in setting bail bond
rates. Although the courts (in New Haven, Connecticut in 1990) set higher bail amounts for minority defendants than
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3. Incentive Effects of Different Release Types

The pretrial release system is designed to ensure that defendants appear in court.
It's often asserted that the commercial bail system discourages appearance because those
released on surety bond are given few incentives to show up for trial. In a key Supreme
Court case, for example, Justice Douglas argued that:

...the commercial bail system failed to provide an incentive to the
defendant to comply with the terms of the bond. Whether or not he appeared at
trial, the defendant was unable to recover the fee he had paid to the bondsman.
No refund is or was made by the professional surety to a defendant for his routine
compliance with the conditions of his bond. Schilb v. Kuebel, ((1971), 404 U.S. at
373-374).

Similarly, Drimmer (1996, 742), says "hiring a commercial bondsman removes
the incentive for the defendant to appear at trial." Goldkamp and Gottfredson (1985, 19)
suggest that "use of the bondsman defeated the rationale that defendants released on cash
bail would have an incentive to return" and in their influential set of performance
standards for pretrial release the National Association of Pretrial Service Agencies (1 99‘8)
says under commercial bail "the defendant has no financial incentive to return to court."

In light of the persistent criticism that surety bail encourages FTA it is perhaps
surprising that the data consistently indicate that defendants released via surety bond have
lower FTA rates than defendants released under other methods. Part of this might be
explained by selection — FTA rates, for example, may be higher for those defendants

charged with minor crimes - perhaps these defendants reason that police will not pursue a

failure to appear when the underlying crime is minor - and defendants charged with

for whites, Ayres and Waldfogel find that bond dealers acted in precisely the opposite manner. What this pattern
suggests is that judges set higher bail for minority defendants compared to white defendants with the same probability
of flight. Bond dealers are then induced by competition to charge minorities relatively lower bail bond rates.

¥ The case can be found on the web at http://laws.findlaw.com/us/404/357.html.

? See also Thomas (1976, 13) who because of this issue calls the surety system "irrational.”
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minor crimes are more likely to be released on their own recognizance than on surety
release. A second reason, however, is that bond dealers, just like other lenders, have
numerous ways of creating appropriate incentives for borrowers.

Most obviously, a defendant who skips town will owe the bond dealer the entire
amount of the bond just as with the deposit bond system. Defendants are often judgment
proof, however, so bond dealers often a;‘;k defendants for collateral and family cosigners
to the bond (which is not done under the deposit bond system). If hardened criminals do
not fear the law, they may yet fear their mother's wrath should the bond dealer take
possession of their mother's home because they fail to show up for trial. In order to make
flight less likely, bond dealers will also sometimes monitor their charges and require
them to check in periodically. In addition, bond dealers often remind defendants of their
court dates and, perhaps more importantly, remind the defendant's mother of the son's
court date when the mother is a cosigner on the bond (Toborg 1983).'°

If a defendant does fail to appear the bond dealer is granted some time to
recapture him before the bond dealer's bond is forfeited. Thus, bond dealers have a
credible threat to pursue and rearrest any defendant who flees. Bond dealers report that
just to break even, 95 percent of their clients must show up in court (Drimmer 1996,
Reynolds 2002). Thus, significant incentives exist to pursue and return skips to justice.

Bond dealers and their agents have powerful legal rights over any defendant who
fails to appear, rights that exceed those of the public police. Bail enforcement agents, for
example, have the right to break into a defendant's home without a warrant, make arrests
using all necessary force including deadly force if needed, temporarily imprison

" defendants, and pursue and return a defendant across state lines without necessity of
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entering into an extradition process (Drimmer 1996). In Taylor vs. Taintor (16. Wall.
U.S. 366, 1873), which remains good law, the Supreme Court noted (371-372):

When bail is given, the principal is regarded as delivered to the custody of
his sureties. Their dominion is a continuance of the original imprisonment.
Whenever they choose to do so, they may seize him and deliver him up in their
discharge, and if that cannot be done at once, they may imprison him until it can
be done. They may exercise their rights in person or by agent. They may pursue
him into another state; may arrest him on the Sabbath; and if necessary, may
break and enter his house for that purpose. The seizure is not made by virtue of
new process. None is needed. It is likened to the rearrest, by the sheriff, of an
escaping prisoner.

Bond dealers prepare for the possibility of flight by collecting information at the
time they write the bond that may later prove useful. A typical application for bond, for
example, will contain information on the defendant's residence, employer, former
employer, spouse, children (names and schools), spouse's employer, mother, father,
automobile (description, tags, financing), union membership, previous arrests etc.'! In
addition, bond dealers have access to all kinds of public and private databases. Bob
Burton (1990), a bounty hunter of some fame, for example, says that a major asset of any
bounty hunter is a list of friends who work at the telephone, gas, or electric utility, the
post office, welfare agencies or in law enforcement.'?

Bond dealers, however, recognize that what makes their pursuit of skips most

-effective is the time they devote to the task. In contrast, public police bureaus are often

strained for resources and the rearrest of defendants who fail to show up at trial is usually

given low precedence. The flow of arrest warrants for failure to appear has overwhelmed

'% Bail jumping is itself a crime which may result in additional penalties.

"' We thank Bryan Frank of Lexington National Insurance Corporation for discussion and sending us a typical
application form.

2 Good bond dealers master the tricks of their trade. One bond dealer pointed out to us, for example, that the first three
digits in a social security number indicate in what state the number was issued. This information can suggest that an
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many police departments so that today many counties are faced with a massive stock of
unserved arrest warrants. Baltimore alone had 54,000 unserved arrest warrants as of
1999 (Clines 2001). In recent years Cincinnati has had over 100,000 outstanding arrest
warrants stemming from failures to appear in court. One Cincinnati defendant had 33
pending arrest warrants against him (Lecky 1997). In response to the overwhelming
number of arrest warrants, most of which will never be served because of lack of
manpower, some counties have turned to extreme measures such as offering amnesty
periods. Santa Clara County in California, for example, has a backlog of 45,000
unserved criminal arrest warrants and in response has advertised a hotline that defendants
can use to schedule their own arrests (Lee and Howe 2000)."

Although national figures are not available it is clear that the problem of
outstanding arrest warrants is widespread. Texas, for example, is relatively clean with
only 132,000 outstanding felony and serious misdemeanor warrants but Florida has
323,000 and Massachusetts, as of 1997, had around 275,000 (Howe and Hallissy 1999).
California has the largest backlog of arrest warrants in the nation. The California
Department of Corrections estimated that as of December 1998 there were more than rwo
and a half million unserved arrest warrants (California Board of Corrections 1998, Howe,
Hallissy 1999). Many of these arrest-warrants are for minor offenses but tens of
thousands are for people wanted for violent crimes including more than 2,600
outstanding homicide warrants (Howe and Hallissy 1999). Howe and Hallissy (1999)

report that "local, state and federal law enforcement agencies have largely abandoned

applicant might be lying if he claims to have been born in another state (many SSNs are issued at birth or shortly
thereafier) and it may provide a lead for where a skipped defendant may have family or friends.
13 Gee Prendergast (1999) for description of a similar program in Kenton County, Kentucky.
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their job of serving warrants in all but the most serious cases." Explaining how this
situation came about, they write:

As arrests increased, jails became overcrowded. To cope, judges, instead
of locking up suspects, often released them without bail with a promise to return
for their next court date. For their part, police, rather than arrest minor offenders,
issued citations and then released the suspects with the same expectation.

When suspects failed to appear for their court dates, judges issued bench
warrants instructing police to take the suspects into custody. But this caused the

number of warrants to balloon, and the police did not have the time or staff to
serve them all.

4. The Matching Model with Multiple Treatments

Ideally in a treatment evaluation we would like to identify two outcomes: one if

the individual is treated, ¥, , and one if no treatment is administered, ¥, . The effect of
the treatment is then ¥, —Y,,.. But we cannot observe an individual in both states of the
world making a direct computation of ¥, —Y,, impossible (Rubin 1974). All methods of

evaluation, therefore, must make some assumptions about "comparable" individuals. An
intuitive method is to match each treated individual with a statistically similar untreated
individual and compare differences in outcomes across a series of matches. Thus two
statistical doppelgéngers would function as the same individual in different treatments.
An important advantage of matching methods is that they do not require
assumptions about functional form. When the research question is about a mean
treatment effect, as it is here, matching methods also allow for an economy of
presentation because they focus attention on the question of interest rather than on a long
series of variables that are used only for control purposes. Unfortunately, matching
methods typically founder between a rock and a hard place. The technique works best

when individuals are matched across many variables but as the number of variables
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increases, the number of distinct "types" increases exponentially so the ability to find an
exact match falls dramatically.

In an important paper, Rosenbaum and Rubin (1983) go a long way to
surmounting this problem. Rosenbaum and Rubin show that if matching on X'is valid
then so is matching on the probability of selection into .a treatment conditional on X. The
multi-dimensional problem of matching on X is thus transformed into a single dimension
problem of matching on Pr(T=1 | X) where T=1 denotes treatment.'* Pr(T=1| X) is
often called the propensity score or p-score.

The matching technique extends naturally to applications with multiple treatments
through the use of a multi-valued propensity score with matching on conditional
probabilities (Lechner 1999, Imbrens 1999). Assume that there are M mutually exclusive
treatments and let the outcome in each state be denoted Y;, Y-, etc. As before, we observe
only a specific outcome but are interested in the counterfactual; what would the outcome
have been if this person had been assigned to a different treatment? Rather than a single
comparison, we are now interested in a series of pairwise comparisons between

treatments m and /. The treatment effect on the treated is written:
" = EQY"-Y' |T=m)=EQY"|T=m)—EQ"|T =m), )
where 8™ denotes the effect of treatment m rather than /.

Identification of (1) can occur under appropriate conditions the most important
being that treatment outcomes are independent of treatment selection after conditioning

on a vector of attributes, X (the conditional independence assumption). Formally,

1 Matching methods are common among applied statisticians and natural scientists but have only recently been
analyzed and applied by econometricians and economists. Papers on the econometric theory of matching include
Heckman, Ichimura, Todd (1998) and Imbrens (1999). More applied work includes Heckman, Ichimura and Todd
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PEY*1T|X=x ()

If this assumption is valid we can use the conditional propensity score to identify the

treatment effect (see Lechner 1999),

6" =Bt |T=m)= E[EQ' | p™ (X),T=D)|T=m], G)

m|ml

In practice, the conditional propensity score, p™" (x), is computed indirectly from the

marginal probabilities p’(x)and p™ (x) estimated from a discrete choice model. In this

case:

ELp™ ()] p' (), p" )= El— 2| . p" = p™ (). @)
p(x)+p"(x)

The matching estimator in our case is created by an ordered probit model for reasons that
will be discussed below. An outline of the basic procedure is given in Table 1.

It's important to emphasize that the propensity scores are not of direct interest but
rather are the metric by which members of the treated group are matched to members of
the "untreated" group ("differently" treated in our context). After matching, and given
the conditional independence assumption, the treated and untreated group can be
analyzed as if treatment had been assigned randomly. Thus, differences in mean FTA
rates across matched samples are estimates of the effect of treatment.

Less formally, matching on propensity scores can be understood as a pragmatic
method for balancing the covariates of the sample across the different treatments (Dehejia
and Wahba 1998). Note that the covariates that we care most about balancing are those

that affect the treatment outcome. Assume, for example, that X influences treatment

(1997), Dehejia and Wahba (1998) and Lechner (2000). Our multi-treatment application is closest to that of Lechner
(1999).
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selection but does not independently influence treatment outcome. If the goal of the
selection model were to consistently estimate the causes of treatment selection we would
want to include X in the model but it is not necessarily desirable to include it when the
purpose is to create a metric for use in matching (Augurzky and Schmidt 2000). A
simple example occurs when X predicts treatment exactly. Inclusion of X would defeat
the goal of matching because all propensity scores would be either zero or one.
Similarly, we will include in the propensity score model variables that may affect the

treatment outcome even if they do not casually affect treatment selection.

5. Data and Descriptive Statistics

We use a data se£ compiled by the U.S. Department of Justice's Bureau of Justice
Statistics called State Court Processing Statistics (SCPS), 1990, 1992, 1994, 1996
(ICPSR 2038). We supplemént with an earlier version of the same collection, the
National Pretrial Reporting Program (NPRP), 1988-1989 (ICPSR 9508). The data are a
random sample of one month of felony filings from approximately 40 jurisdictions where
the sample was designed to represent the 75 most populous U.S. counties. The data
contain detailed information on arrest charges, the criminal background of the defendant
(e.g. number of prior arrests), sex and age of the defendant,'” release type (surety, cash
bond, own recognizance etc.), rearrest charges for those rearrested, whether the defen&ant
failed to appear and whether the defendant was still at large after one year among other
categories.

In addition to the main release types, there are minor variations on a theme. Some

counties, for example, release on an unsecured bond for which the defendant pays no
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money to the court but is liable for the bail amount should he fail to appear. Because the
incentive effects are very similar, we include unsecured bonds in the deposit bond
category.l(’ Instead of a pure cash bond it is sometimes possible to put up property as
collateral. Since property bonds are rare (588 observations in our data, less than 2% of
all releases), we drop them from the analysis.'” Finally some counties may occasionally
use some form of supervised release. In the first year of our dataset, supervised release is
included in the own recognizance category. Supervised release often means something as
simple as a weekly telephone check-in, so including these with own recognizance is
reasonable. Supervised release is not a standard term, however, and other forms, such as
mandatory daily attendance in a drug treatment program are likely to be more binding.
To maintain comparability across years we follow the practice established in the first year
of the dataset by classifying supervised release with own recognizance. Because
supervised release is more binding than pure own-recognizance, this tan only lower FTA
rates and other results in the own recognizance sample thus biasing our results away from
finding significant differences among treatments.'®

In Table 2, the mean FTA rates for release categories are along the main diagonal
with the number of observations in square brackets. The preliminary analysis suggests
that FTA rates are lower under surety bond release than under most other types of release.
Off diagonal elements are the difference between the FTA rate for the row category and

the FTA rate for the column category. The FTA rate for those released under surety bond

¥ The SCPS is more complete and better organized than the NPRP data. The former, for example, includes
information on the race of the defendant that the latter does not.

16 We drop observations with missing data on the bail amount.

17 Another reason to drop property bonds is that it's difficult to compare the bail for these releases for other release
types. A defendant, for example, may put up a $250,000 house as collateral for $25,000 in bail. Although we know the
bail amount we do no know the value of the collateral property other than that it must, by law in many cases, be higher
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is 17 percent. Compared to surety release, the FTA rate is 3 percentage points higher
under cash bonds, 4 percentage points higher under deposit bonds and 9 percentage
poiﬁts higher under own recognizance (all these differences are statistically significant at
greater than the 1 percent level). Put slightly differently, compared with surety release,
the FTA rate is approximately 18 percent higher under cash bond, 33 percent higher
under deposit bond, and more than 50 percent higher under own recognizance.

We also present some information in Table 2 on emergency release. Emergency
releasees are defendants who are released solely because of a court-order on prison
overcrowding. Emergency release is not a treatment — the treatment is own recognizance
— but rather an indication of what happens when neither judges nor bond dealers play
their usual role in selecting defendants to be released.”” One would expect that relative to
those released under other categories these defendants are likely to be accused of the
most serious crimes, have the highest probability of being found guilty and have the
fewest community ties. In addition, these defendants have neither monetary incentive nor
the threat of being recaptpred by a bounty hunter to induce them to return to court. Asa
result, a whopping 45 percent of the defendants who are given emergency release fail to
appear for trial. The large differences between the FTA rates of those released on -
emergency release and every other category indicate that substantial and successful
selection occurs in the release versus not _rcleased decision. Emergency release is thus of

some special interest, although not directly related to the focus of this paper.

than the value of the bail amount. A cash or surety bond, therefore, is not equivalent to a property bond for the same
bail amount. .

18 We find similar results by restricting the dataset to the years in which supervised release is given a distinct category.
19 Even under emergency release some selection can occur. Judges and jailers, for example, could order that more
inmates be paroled to make room for the most potentially dangerous accused defendants or inmates could be shipped
out-of-state or the court-order could be (temporarily) ignored. The costs of selection, however, clearly rise
substantially when jail space is tightly constrained.
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Although the preliminary data analysis is suggestive, the difference in means
analysis could confound effects due to treatment with effects due to selection on, for
example, defendant characteristics such as the alleged crime.

6. Results
6.1 Propensity Scores from Ordered Probit

We generate propensity scores for matching using an ordered probit model. By
law, judges must release defendants on the least restrictive conditions that they believe
are compatible with ensuring appearance at trial.*® Own recognizance, the least
restrictive form of release, is our first category followed by release on deposit bond.
Although defendants released on deposit bond must put up some cash, which they will
forfeit if they fail to appear, the amount of the cash is typically less than $500.*' Few
people are ever held because of a failure to raise cash for a deposit bond. Defendants
who were offered financial release (but not a deposit bond) and who paid their bonds in
cash are the third category of release. Cash bond is more expensive than a depésit bond
but does not involve the monitoring of sureties. Defendants released via surety bond are
the fourth category. Although the Constitution guarantees that excessive bail shall not be
required it does not require that bail should always be set low enough for a defendant to
be able to afford release. Indeed, judges sometimes set bail in the expectation (and hope)
that the defendant will not be able to raise bail. Thus, we include defendants held on bail

or detained without bail as the final, most restrictive category, not released. Emergency

2 The Federal Bail Reform Act of 1966 required that defendants be released on the least restrictive conditions that will
ensure their appearance at trial and almost all states have adopted similar laws since that time.

! The median deposit bond amount is $5000 and releasees typically must deposit 10 percent or less of the bond
amount.

o =~31
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releases are also included in the final category because, had it not been for the
emergency, these individuals would have not have been released.

Thus, stringency of release, measured by z," is a linear function,
Z =p'x+y+A &,
where x includes all of the independent variables in the sample, y, are year specific
intercepts for 1990, 1992, 1994, and 1996 and A, are county effects. The observed values

of stringency are discrete and take on the value of 1 for those released on own
recognizance, 2 for those on deposit bond, 3 for those on cash bond, 4 for those on surety

bond and 5 if the defendant was not released. That is,

z=1ifz" <0
=2ifu <z <y,
M
=Sifu <z

where 's are the unknown cut points that can be estimated. Probabilities for each

release type can then be constructed (see, for example, Greene 2000). From the ordered

probit we generate conditional propensity scores for each possible pairwise comparison.22
Variables in the ordered probit specification include individual-specific indicators

denoting whether the crime the defendant has been accused of is a murder, rape, robbery,

assault, other violent crime, burglary, theft, other property offense, drug trafficking, other

drug related, or driving related (with misdemeanors and other crimes in the constant).

We also include variables for past experience with the criminal justice system. Three

binary variables are set equal to one respectively if the defendant had some active

criminal justice status at the time of the arrest (e.g. was on parole or probation), had prior
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felony arrests, or had a prior failure to appear at trial. The defendant's sex and age are
also included. Note that these variables are exactly the sorts of variables that judges use
to make treatment selection decisions.> Other, non-individual variables include the
police clearance rate, defined as the number of arrests divided by the number of crimes
per county. The clearance rate provides a crude measure of police availability that may
affect FTA rates.

County and year effects are included in the selection equation (county 29 and
1988 are excluded to prevent multicollinearity). The use of county effects in the selection
equation is noteworthy because it implies that matching will occur with "quasi"-fixed
effects. A true fixed-effects estimator would require that comparables come from within
the same county. The matching estimator takes into account county effects when seeking
a match but does not insist that every match must be within-county. In particular, some
counties do not release on deposit bond and others do not release on surety bond. A
fixed-effects estimator would not use information from these counties in estimating the
effect of the deposit and surety treatments. The matching estimator will use information
from these counties if matching is strong on other variables. A pure fixed-effects
estimator may also be important, however, so we discuss this at greater length in the
section below on unobservables. The results of the ordered probit estimation are in Table

3.

22 We have also estimated the results using a multivariate logit model. The results are substantively similar.

2 Ayers and Waldfogel (1994) identify eight characteristics that judges may consider in setting bail: 1) the nature and
circumstances of the offense (if relevant); 2) the evidence against the defendant; 3) the defendant’s prior criminal
record; 4) the defendant’s prior FTA record; 5) the defendant’s family ties; 6) the defendant’s employment record; 7)
the defendant’s financial resources; and 8) the defendant’s community ties. Although Ayers and Waldfogel’s study
deals only with Connecticut the criteria are similar in other states.
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6.2 Matching Quality
A match is defined as the pair of observations with the smallest difference in

propensity scores so long as the difference is less than a predefined caliper. If no
observations can be matched within the caliper distance, the observations(s) is dropped.
We use matching with replacement so the order of matching is irrelevant and every
untreated observation is compared against every treated observation.**

The match quality is good, as we match large proportions of the sample despite
using a caliper of only 0.0001 2 Figure 1A presents a box and whiskers plot of the
propensity scores for each treatment category (including the "treatment” of not-released)
conditional on the actual treatment. The left most part of the graph, for example, gives
the box and whiskers plot for the propensity of receiving the own, deposit, cash, surety
and not released treatments for all defendants who received the own treatment.”®

Figure 1B plots the box and whiskers for the pairwise (conditional) probabilities
for the own v. surety éomparison. The Pr. Own and Pr. Surety arrows indicate that we
can find good comparables, statistical doppelgangers, for individuals released under
either treatment. Many of the defendants released on surety bond, for example, were as
likely to have been released on their own recbgnizance (3™ box from the left) as those
who actually were released on their own recognizance (1* box from the left). Similarly,

many of the defendants who were released on their own recognizance were as likely to

* Dehejia and Wahba (1998) find that matching with replacement is considerably superior to matching with non-
replacement.

25 When matching on variables with fewer observations, such as fugitive rates conditional on FTA as we do below, we
match using a caliper of .001. The caliper size makes little difference to the results.

26 1p a box and whiskers plot the box contains the interquartile range (IQR) the observations between the 75" percentile
(the-top of the box) and the 25" percentile (the bottom of the box). The horizontal line towards the center of each box
is the median observation. The whiskers are the so called adjacent values which extend from the largest observation
less than or equal to the 75 percentile plus 1.5 * IQR and the smallest observation more than or equal to the 25
percentile minus 1.5% IQR. Points outside the box and whiskers are called extreme values or outside points and for
clarity are not plotted in this graph. In this plot, the width of the box is proportional to the square root of the number of
observations in that category.
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have been released on surety bond (2™ box from the left) as those who actually were
released on surety bond (4th box from the left). Note that it's important that the boxes
overlap across treatments, not that they overlap within treatments — i.e. the fact that in
Figure 1A the propensity to receive the deposit bond treatment is everywhere lower than
the propensity to receive own recognizance simply reflects the fact that deposit bond is a
low probability event. More important is that the deposit bond treatment is a low
probability event regardless of actual treatment — we can thus find good comparables
across the treatments. Alternatively stated, the overlap in the boxes across treatments
indicates that random factors play a large role in treatment selection thus aiding our effort
to find true comparables.”’

Although we can find good comparables across the release treatments we cannot
find good comparables for those who were not released. Indeed, the Figure 1A box and
whiskers plot of the propensity for not-released among those who in fact were not-
released doesn't overlap at all with the propensity to be not-released for those who were
released. Defendants who are not-released differ greatly from released defendants.?®
(This is consistent with the very high FTA rates we found for emergency releasees in
Table 2). The fact that the model is capable of finding large selection effects if they
exist, as they apparently do for those not-released, bolsters the finding that selection on
observables is not overly strong among the release treatments.

6.3 Estimated Treatment Effects: Failure to Appear
In Table 4 the row variable denotes the treated variable and the column the

untreated variable. For reference, the main diagonal includes the mean FTA rate in that

2" Another interesting aspect of the box and whisker plot is that it suggests that almost everyone can be released on
their own recognizance, even those who might in another time and place be released only with high bail. Thirty percent
of released defendants accused of murder, for example, were released on their own recognizance.
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category from the full sample.”” Reading across the surety row, for example, we see the
estimated difference in FTA rates caused by the surety treatment relative to the column
treatment — i.e. the estimate of the effect of treatment on the treated. The matching
estimator suggests that similar individuals are 7.3 percentage points or 28% less likely to
fail to appear when released on surety bond than when released on their own
recognizance. Similar individuals are also 3.9 percentage points or 18% less likely to fail
to appear when released on surety bond than when released on deposit bond. The
estimated treatment effect for those on surety bonds versus cash is small and not
statistically signiﬁcant.3 e

Two standard errors are presented in Table 4. The first takes into account
uncertainty in the matched samples but assumes that the propensity score is known with
certainty. The second estimate is a bootstrapped standard error that takes into account
uncertainty propagating from the estimation of the propensity score.” The "regular" and
bootstrapped standard errors are close with the bootstrap errors being approximately 8-20
percent hi gher®' All the statistically significant results are significant at greater than the
1% level using either standard error. Since the estimation of the propensity score adds
very little uncertainty to the matching estimators and because calculating bootstrap errors

is very time and resource intensive we present only the regular standard errors in future

It is possible to find defendants who were released who might not have been released — thus the data is consistent
with the adage that it is better to let 10 guilty men go free than jail one innocent man.

29 The mean FTA rate for the full sample is included as rough guide to absolute effects. Note, however, that the
matched sample is usually smaller than the full sample so the mean FTA rate for the matched and full samples can be
slightly different.

30 A5 a test of matching quality we also ran a linear regression on the matched samples that included Surety Bond and
all the variables in Table 3. The results are similar, as they should be if the matched samples divide other covariates as
if they were assigned randomly. The coefficient on Surety Bond in the surety versus own regression, for example, is —
6.5 which is within one standard deviation of the —7.3 matching estimate. We do a more detailed comparison of linear
regression and matching results further below.

3! Not surprisingly, the smaller differences occur in comparisons using either of the largest groups, own or surety.
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results.>” Readers may add 15% to these errors to control for uncertainty in the
estimation of the propensity score.

Unlike Table 2, both the top and bottom halves of Table 4 are filled in; this is
because the estimate of the treatment on the treated is conceptually different from the
estimate of the treatment on the untreated (differently treated). For example, the effect
of the surety treatment relative to own recognizance for those who were released on
surety bond is not necessarily the exact opposite of the effect of own recognizance
relative to surety bond on those who were released on own recognizance. As it happens,
however, our estimates of these effects are similar. The estimate of the effect of own
recognizance relative to surety on those who were released on their own recognizance,
for example, is 6.5 percentage points, similar in size but opposite in sign to the —7.3
surety effect relative to own recognizance of those who were released on surety bond.
The similarities across diagonals suggest that either (or both) treatment selection or
treatment effect does not interact strongly with defendant characteristics. One possible
exception is that the deposit bond treatment relative to cash is estimated at 4.1 percentage
points while the cash bond treatment relative to deposit is estimated at —1.5 percentage
points.

In Table 5 we extend our matching algorithm so that it matches on the propensity
score and the bail amount. Bail is determined by the same sorts of factors that enter into
treatment selection (e.g. seriousness of crime, prior arrests etc.), and thus matching on p-
score will match on bail to some extent. But in the matched surety bond sample, for

example, the mean bail is $8243 but in the cash bond sample it is only $3883. The

32 The bootstrap errors in Table 5 were calculated using 100 replications of the model. The procedure took over 48
hours on a reasonably fast Pentium computer.
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difference is to be expected as defendants with low bail amounts will tend to self-select
into cash rather than surety bail. If higher bail significantly discourages FTAs,
differences in bail amounts could account for perceived treatment effects among release
types. Thus, to ensure that the effects are not being caused by bail per se, we match on
propensity score and the natural log of bail using the Mahalanobis distance as a metric.*

In the surety v cash bond sample matching on bail suggests a small but
statistically significant positive impact of surety bond on FTA rates. Matching does
distribute bail amounts across the treatments. In the sample matched on bail and
propensity score the mean bail amounts in the surety and cash bond sample are, $4011
and $3927 respectively. Thus, high-bail surety bond releases are thrown out in order to
match surety releases to the cash bond sample. The results on the other treatment effects
are similar to those found earlier. In particular, surety and cash bond both result in lower
FTAs than deposit bond.
6.4 Estimated. Treatment Effects: The Fugitive

A surprisingly large number of felony defendants who fail to appear remain at
large after one year, approximately 30%. Alternatively stated, some 7% of all released
felony defendants skip town and are not brought back to justice within one year.. We call
FTAs that last more than one year, fugitives.

The surety treatment differs most from other treatments when a defendant
purposively skips town because this is when bounty hunters enter the picture.** If the

surety treatment works, therefore, we should see it most clearly in the apprehension of

33 The Mahalonobis distance is a Euclidian (squared) distance that is weighted by the inverse covariance matrix for the

matching variables. For details see Sianesi (2002).
3 We use the term bounty hunter or bail enforcement agent to refer to private pursuers of felony defendants. Bond
dealers typically pursue their own skips. Literal bounty hunters are typically not called in unless the skip s thought to
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fugitives. Given that a defendant fails to appear, we ask what is the probability that the
defendant is not brought to justice within one year and how does this vary with release
type? Importantly, once a defendant has decided to abscond there is no reason why
anything other than the different effectiveness of public police and bail enforcement
agents should have a systematic effect on the probability of being recaptured.

Table 6 provides strong evidence that bounty hunters are highly effective at
recapturing defendants whq attempt to flee justice - considerably more so than the public
police. The main diagonal of Table 6 contains the mean fugitive rate conditional on FTA
along with the number of observations in each category. The estimated treatment effect
for the row versus column variables are shown in the off diagonals with standard errors in
parentheses. The probability of remaining at large for more than a year conditional on an
initial FTA is much lower for those released on surety bond. The surety treatment results
in a fugitive rate that is lower by 17, 15.5, and 25.6 percentage points compared to own
recognizance, deposit bond and cash bond respectively. In percentage terms the fugitive
rate under surety release is 53%, 47%, and 64% lower than the fugitive rate under own
recognizance, deposit bond and cash bond respectively. Similarly, the own recognizance,
deposit and cash bond treatments result in fugitive rates that are 29%, 47%, and 47%
higher than under surety.

There are also some interesting non-surety effects in Table 6. Note that the
fugitive rate conditional on an FTA is higher for cash bond relative to release on own
recognizance. Earlier (see Table 5) we had found that the FTA rate was lower for cash

bond relative to release on own recognizance. What this suggests is that defendants on

have crossed state or international lines. Services like Wanted Alert, http://www.wantedalert.com, regularly post ads in
USA Today that list fugitives and their bounties.
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cash bond are less likely to fail to appear than those released on their own recognizance
but if they do fail to appear they are less likely to be recaptured. The result is pleasingly
intuitive. A defendant released on his own recognizance has little to lose from failing to
appear and thus may fail to appear for trivial reasons. But a defendant released on cash
bond has much to lose if he fails to appear and thus those who do fail to appear do so
with the goal of not being recaptured.

The propensity score method can be very informative about the entire distribution
of treatment effects. In Figure 2 we graph smoothed (running-mean) FTA and fugitive
rates against surety p-scores for the own-recognizance and surety treatments (conditional
on receiving either surety or own). (We omit graphs for the other treatment comparisons
for reasons of length). The two downward-sloped less-thick curves graph smoothed FTA
rates against the p-scores for those defendants released on their own recognizance or
surety. The slope of each line indicates the direction and strength of the effect of
observables on selection in that treatment. The difference between the own and surety
lines ét any given propensity score is an estimate of the treatment effect, controlling for
observables. The difference is roughly constant which indicates that despite some mild
selection the treatment effect is roughly independent of observables.

For both the own and surety treatments, FTA rates fall as the propensity for
receiving surety increases. That is, FTA rates fall as observables move in the direction
predicting surety release. The fall is gentle; moving from a near zero propensity to a near
1 propensity reduces the FTA rate by approﬁimately 5 percentage points. The effect is
sensible if we recall that many FTAs are short-term - the defendant forgets the trial date

or has another pressing engagement. These sorts of FTAs are likely to be more common

Lo-4é



26

for defendants with observables that predict low p-scores because judges release most
defendants on their own recognizance and reserve surety release for defendants accused
of more serious crimes. Few people will forget to show up for their murder trial but some
may do so if the trial involves a driving offense. At the same time, however, we expect
that defendants accused of more serious crimes - who have more to lose from being
found guilty - are more likely to purposively abscond. If this is correct, we ought to see a
positive correlation between the surety propensity score and the fugitive rate (failing to
appear and not found within one year) conditional on having failed to appear.

The two upward-sloped and thick lines plot smoothed fugitive rates against the surety
propensity score. As before the slope of the plots gives the direction and strength of |
effects caused by selection on observables and the treatment effect for any given
propensity score is the difference between the FTA rates at that propensity score. Unlike
FTA rates, the selection effects for conditional fugitive rates are positive — that is, as
observables move in the direction of a greater propensity to be selected for surety release
the fugitive rate increases. Interestingly, the effect of selection on defendants released
on surety bond is less than that of defendants released on their own recognizance, deposit
or cash bond (i.e. the "slope" of the plot is less). What this suggests is that the surety
treatment works well even for those defendants whose observables would predict higher
FTA rates. We examine the issue of unobservables at length below but since selection by
observables has little influence on fugitive rates, Figure 2 already suggests that
unobservables would have to be very different from unobservables in order to greatly

affect the results.
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6.5 Kaplan-Meier Estimation of FTA Duration
The higher rate of recapture for those released on surety bond compared to other

release types can be well illustrated with a survival function. For a subset of our data,
just over 7000 observations, we have information on the time from the failure to appear
until recapture (return to the court). A survival function graphs the percentage of
observations that survive at each time period. We estimate a survival function for each
release type using the non-parametric Kaplan-Meier estimator. Typically, the Kaplan-
Meier estimator is used only for preliminary analysis and is then followed by a
parametric or semi-parametric model. Although parametric and semi-parametric models
allow for covariates they require sometimes-tenuous assumptions about functional fonh.
Instead, we follow our earlier approach of creating matched samples. Thus, using the
samé procedure as eérlier, we create three matched samples surety v. own, surety v.
deposit and surety v. cash. We then compare the survival function across each matched
sample. The matching procedure ensures that covariates are balanced across the matched
samples so it is not necessary to include additional controls for covariates.

Figure 3 presents the survival functions. In each case the survival function for
those on surety bond is markedly lower than that for own recognizance, deposit bond, or
cash bond. The ability of bail enforcement agents relative to police to recapture
defendants who skip bail is evident within a week of the failure to appear.”” By 200 days
the surety survival rate is some 20 to 30 percentage points or 50 percent lower than the

survival rate for those on cash bond, deposit bond or out on their own recognizance, i.e.

35 A number of estimates have been made that bounty hunters take into custody between 25,000 and 35,000 fugitives a
year, depending on the year (see various sources in Drimmer 1996 also Barr 2000). These figures are consistent with a
recapture rate of over 95 percent and are consistent with the number of fugitives on surety bond. It appears, therefore,
that almost all fugitives on surety bond are recaptured by bail enforcement agents and not by the police. Bounty
hunters, however, will sometimes track down defendants and then tip police as to their whereabouts so police will
sometimes be involved in some aspects of recapture.
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the probability of being recaptured is some 50% higher for those released on surety bond
relative to other releases. (Note that there are three surety bond survival functions, one
for each comparison group, but that these are nearly identical). Figure 4 presents a
similar regression matching on propensity score and bail. The survival functions appear
more ragged but otherwise the results are very similar.

Table 7 shows the results of a log rank test (Kalbfleisch and Prentice 1980). The
log rank test confirms Figures 3-4; we can easily reject the null of equality of the survivor
functions - defendants released on surety bond are much more l;'kely to be recaptured (i.e.
less likely to remain at large, "survive") than are those released on their own

recognizance, deposit bond or cash bond.

7. Looking for Unobservables

Matching is a powerful and flexible tool, but like linear regression, it is not a
research design that magically guarantees the identification of causal effects. In this
section we use a number of techniques to test for robustness and to rule out the
potentially confounding effects of unobservables. Analyzing ﬁnobservables requires
identification assumptions and, as always, such assumptions are open to question.
Nevertheless, we are able to offer several identification strategies that allow us to analyze
three classes of potentially unobserved variables; 1) unobservables associated with
counties, 2) variables assocliated with individuals that are unobserved by us but observed
by judges and 3) variables associated with individuals that are observed neither by us nor
by judges. Analyzing each of these possibilities we converge on the finding that

treatment effects rather than unobserved variables explain why FTA rates and fugitive
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rates are much lower for defendants on surety bond compared to defendants on other
forms of pre-trial release.
7.1 County Unobserveds

We begin with county unobservables. Counties vary on a wide set of dimensions
such as size, population density, average crime rate, and prosecutorial and police
strategies. If any of these are correlated across the data with FTA and fugitive rates and
with the propensity to use commercial bail, this could bias our results. Earlier we noted
that county variables in the ordered probit selection equation make the matching
estimator a "quasi-fixed" estimator. We now examine whether we find similar results
using a true fixed-effects regression. Some counties do not use some release programs.
In running a particular fixed-effects regression, say of the surety versus own treatment,
we could use every county that contains both treatments but instead we take a more
conservative approach. Our fixed effects regression contains only those counties with
every treatment program — we assume, in other words, that counties with every treatment
program are the most comparable. This reduces the number of counties and observations
by approximately 40 percent. The regression includes county fixed effects and all of the
variables in Table 3. For comparison purposes we also run the matching estimator on the
new sample and we run the probability model on the matched samples. By including
fixed effects the identification of the treatment effect comes only from the within-county
variation in FTA rates among treatment types. Thus, the fixed éffects regression controls
for any unobserved but fixed variable associated with counties.

In Table 8 we focus on the fugitive results and the surety treatment effect on the

treated. The first number is the coefficient on surety bond in a linear probability model
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followed by the matching estimate; respective standard errors are in p:clren’thesf:s.3 % The
percentage point treatment effects are somewhat smaller than in the full sample but they
are smaller when estimated by either the linear probability model with fixed effects or the
matching estimator thus suggesting that the differences are due to sample and not to
estimation technique. In percentages the surety treatment effect results in estimated
fugitive rates that are lower compared to own, deposit and cash bond rates by 15-22%,
54-38%, and 40.7-41.5% (where the first number uses the linear probability model and
the second the matching estimator). The fixed effects and matching estimates are within
a standard deviation of one another, or a shade of a standard deviation in the Surety v.
Deposit comparison. We conclude that the fugitive rate for those released on surety bond
is considerably lower than it is for defendants released under other categories even after
restricting the sample to the most comparable counties and including county fixed effects.
Using county fixed effects throws out the cross-county variation but arguably this
variation is the most revealing because it may be the most “fortuitously random.”
Consider those states that have banned commercial bail. It seems plausible that matching
can find two individuals who are comparable but for the fact that one individual could not
have been assigned surety bail while the other could and was assigned surety bail.
Comparing these individuals gives as a measure of what would happen if a county lifted
its ban on commercial bail.*’

Table 9 demonstrates that states that ban commercial bail pay a high price. We

estimate that FTA rates are 7 to 8 percentage points or approximately 30% higher under

% We use a linear probability model to allow for full fixed effects. The marginal effect (discrete method) of Surety
Bond in a probit model with a constant and one county variable dropped are virtually identical, -4.4, -16.3, and -15.3
respectively. Restricting the linear model to the matched sample makes little difference. The coefficients on Surety
Bond in the full sample are —4.9, -11.0, and -16.5 respectively.
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deposit or own recognizance compared to what they would have been if the same
individuals were released on surety bond.*® As before, we find that cash bond is about as
effective as surety at controlling FTA rates. The fugitive rate conditional on FTA is
much higher, under own, deposit, or cash release than under surety; higher by some 15,
20, and 36 percentage points or 78%, 85 and 93% respectively - even larger figures than
we found earlier.
7.2 Unobserved by us but Observed by Judges

Unobserved variables may be associated with individuals rather than with
counties. Since we do not have repeated data on individuals, controlling for individual
observables requires stronger identification assumptions. If unobservables associated
with individuals are important, however, it’s worthwhile noting that they are likely to
bias the surety treatment effects downwards. In assigning defendants to release
treatments, judges are supposed to choose the least restrictive form consistent with
reasonable assurance that the defendant will appear at trial. "Cream skimming,"
therefore, is built into the release process and the cream gets released on own
recognizance and deposit bond while the skim are held or released on cash or surety
bond.

Defendants who are released on cash or surety bond were not released on their
own recognizance presumably, although not necessarily, because a judge thought the
FTA likelihood under such a release form would be too high. If judges observe some

information that we do not, we would expect cash and surety releases to have more

37 Since we are interested in the cross-county variation, the propensity scores for these tests were generated from an
ordered probit that did nof include county fixed effects but was otherwise identical to that used earlier.

38 Note that in Table 9 we examine the treatment effect of own, deposit and cash relative to surety because this is the
relevant comparison when considering the experiment of lifting the ban on commercial bail. As noted earlier, the °
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unobserved variables pointing in the direction of higher FTA rates than those defendants
released under other treatments. For example, if judges are more likely to assess bail
when the evidence against a defendant is strong or when the defendant has a surly
demeanor and if strong evidence or surly demeanor is associated with higher FTA and
fugitive rates (as it should be if judges are doing their job) then our estimates of the
surety treatment effects are foo low.

We have already found some evidence which would suggest the bias in our results
is downward. Recall from Figure 2 that the effect of selection on observables is to raise
the fugitive rate (we focus on the fugitive rate because it is most dispositive statistic
concerning the effectiveness of the surety treatment). If selection on unobservables is in
the same direction as selection on observables, then our estimates of the surety treatment
effect are too low. Unless there is reason to think that the process that makes one
variable observed and another unobserved is correlated with the outcome it's best to
assume that selection on unobservables is in the same direction as selection on
observables (because if the process that determines what is observable is random we
should learn something about all variables from those that we observe). In addition to
this general argument, we have a specific argument. We know that what judges are
supposed to do is to assign defendants with higher FTA and fugitive rates to more
restrictive release categories and they should do so using all the variables that they
observe even if some of these variables are unobserved by us.

If judges have access to information that we do not, we might expect this

information to be incorporated into the bail amount. Thus, one way of accessing this

treatment effect on the treated and untreated are similar so we could also have examined the surety treatment effect
relative to the alternative release types.
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information is to match on the propensity score and the bail amount thereby controlling
for information that is unobserved to us but observed (and used) by judges.

Earlier we matched on propensity score and bail amounts when matching on FTA
rates. The motivation at that time was to control for the incentive effect of bail. We can
see now, however, that matching on bail also controls for information observed by judges
but not observed by us. When the outcome is fugitive rates conditional on having failed
to appear, however, there is no longer an independent effect arising from the bail amount
- once a defendant has failed to appear for any significant amount of time his bail is sunk
and therefore irrelevant. The only reason to match on bail when the outcome is fugitive
rates is to control for potentially unobserved judicial information.

Table 10 presents the results for matching on propensity score and (log) bail. The
estimate of the surety treatment v. deposit bond is lower than without matching on bail
but the surety v. cash treatment effect is nearly identical to that found earlier. Unless
judges act perversely they will assign defendants with a higher propensity to fail to
appear to more restrictive release categories. The information theory predicts, therefore,
that matching on bail will result in a larger estimated treatment effect than matching on a
reduced information set. The surety v. deposit estimate is different when matching on
bail but it's smaller not larger than that found when matching on propensity score. In
addition, no bail effect shows up in the surety v. cash estimates. Overall, this suggests
that judges do not have much information in addition to that which we observe.

We have also matched on only predicted bail generated from a Tobit model.
Results (available upon request) are very similar to those presented already and are

omitted here for reasons of length.
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7.3 Unobserved Individual Effects

Variables associated with individuals may be observed neither by us nor by
judges. We propose two identification strategies. First, some 14 percent of defendants
out on pre-trial release are arrested for another crime before they are sentenced for the
first crime. We assume that the probability of being rearrested is positively correlated
with the probability of becoming a fugitive. Suppose, for example, that guilty defendants
are less likely to show up for trial than innocent defendants and innocent defendants are
less likely to be rearrested than guilty defendants. There is good evidence for some such
assumption because in the raw data defendants who are never rearrested have an FTA
rate of 11% but defendants who are rearrested for another crime have an FTA rate of
43%.

If rearrest is positively correlated with the probability of becoming a fugitive and
if treatment does not influence rearrest rates, then rearrest rates by treatment will track
unobserveds. Table 11 provides evidence for the second clause - in the raw data there is
very little variation in rearrest rates across treatment categories.

The evidence suggests that treatment does not influence rearrest rates so any
differences in rearrest rates across treatment categories can be assigned to the influence
of unobserveds. Nevertheless, it is useful to consider two reasons why treatment might
influence rearrest rates. First, bond dealers have an incentive to ensure that théir charges
show up at trial. Although the rearrest of a defendant is not usually grounds for the

forfeiture of the bond dealer's bond,” bond dealers do monitor their charges and such

% The only circumstance where this might occur is if the defendant is arrested in another state and for this reason fails
to show up at trial. Even in this case the surety has some time, usually 90 to 180 days, to locate the defendant before the
bail is forfeited. Reynolds (2002) suggests that parole and probation bonds be created such that bond dealers would
forfeit their bonds if the defendant was rearrested. If this were to occur then bond dealers would have the same
incentives to reduce defendant rearrest as they today have to ensure that defendants appear at trial.
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monitoring might reduce rearrest rates. Second, bond dealers might be able to select
defendants who are unlikely to flee and thus also unlikely to be rearrested.*’ Note that
both of this hypotheses imply that all else equal, rearrest rates should be lower for those
released on surety bond.

Table 12 (matching on propensity score and bail) presents the rearrest “treatment
effects” for the various release types. In no case is the rearrest rate lower for surety bond
compared to other treatment types. Thus there is no evidence that monitoring
significantly reduces rearrest rates or that bond dealers selectively choose defendants
with low rearrest and FTA rates. Thus any “treatment effect™ is best interpreted as the
influence of unobserved variables and the direction of this influence is indicative of the
influence of unobserved variables on FTA and fugitive rates. The surety v. own and
surety v. deposit comparisons show positive but very small and statistically insignificant
effects suggesting that unobserved variables have little influence on FTA and fugitive
rates across these comparisons. The surety v. cash bond comparison suggests that the
surety treatment increases rearrest rates by 4.5 percentage points which implies that
unobserved variables operate in a direction that offsets the true treatment effect of surety
on FTA and fugitive rates. Recall from Tables 4 and 5 that we found that FTA rates were
slightly higher under surety than under cash bond. The evidence from rearrest rates
suggests that unobservables may be responsible for part of this and that the true treatment

effect is somewhat lower. Similarly, although we found large negative effects on fugitive

4 Note, however, that no bond dealer could stay in business if she only bonded the innocent.
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rates from the surety treatment (relative to cash treament), the evidence suggests that, if
anything, that the true treatment effects may be even more negative.*!

The rearrest data also allows for another interesting comparison. For a small
subset of our data, 1331 observations from 1988 and 1990, we know the re-release type
for those individuals who are arrested and released on a second charge. We do not know
whether the individual failed to appear on the second charge, which is why we don't have
repeated observations. Nevertheless, the second arrest and release data may be revealing.

Suppose that the initial release is own recognizance and the second release is via
surety bond. By monitoring and possibly recapturing the defendant if he skips on the
second trial, bail bondsmen and their agents create a positive externality with respect to
fugitive rates on the first trial. This potential externality means that we need not compare
own recognizance to surety releases to measure a surety treatment effect. Instead, we can
compare defendants who received own recognizance with other defendants who received
own recognizance in their first release and surety in their second release. Similarly, we
can compare fugitive rates on the first trial for defendants whose first and second releases
were own and own with those whose first and second releases were own and surety.

With this comparison we control for any selection effects on the first release.

The unconditional fugitive rate of defendants who are released on their own
recognizance and not rearrested is 8.48 percent.*” The fugitive rate of defendants who are
released on their own recognizance and who are rearrested and then released again on

their own recognizance is almost identical, 8.04 percent. But the fugitive rate for those

1" Since we find that rearrest rates vary little by treatment category we should also find that treatment effects measured
in the rearrest sample, i.e. using only those defendants who were subsequently arrested for a second crime, should be
similar to those found in the one-arrest sample. We have run these matching tests on propensity score and bail and do
find similar results which we omit for reasons of length. Results available upon request.
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defendants initially released on their own recognizance but then rearrested and rereleased
on surety bond is just 1.9 percent. The difference between the own and the own-surety
fugitive rate is statistically significant at the greater than 1% level. The difference
between the own-own and own-surety rate, which controls for rearrest, is also statistically
significant at the greater -than 1% level. Table 13 summarizes.*

Our last identification strategy uses an instrumental variable. When jails become
overcrowded judges are pressured to release individuals on their own recognizance rather
than running the risk of setting bail that the defendant might not be able to secure. Bond
dealers understand that overcrowded jails mean less surety business. One Arkansas
newspaper headline, for example, read "Crowded jails put squeeze on bondsmen." The
article noted that local bond dealers were "feeling the pinch of jail overcrowding”
because more suspects were being released on their own recognizance resulting in a
significant drop-off in business (Kimbrough 1989).

We define ratio as the county jail population divided by the official jail capacity.
A ratio greater than 1 indicates overcrowding. We suggest that jail overcrowding is not
likely to be correlated with unobservables that affect FTA and fugitive rates. In addition,
to test whether ratio is an useful instrumen_t for surety bond (relative to own
recognizance) we run a first stage regression of surety bond on ratio and every other
exogenous variable including the crime variables and county and year fixed effects.*

The coefficient on ratio is —16.4 with a robust standard error of .0189 (t=8.67). A rule of

2 Earlier we focused on fugitive rates conditional on having FTA. We focus on unconditional fugitive rates here
because we have fewer observations. We have data on rearrest and re-release type for 1988 and 1990.

43 We have also run similar tests where we control for the charges by focusing only on those individuals whose second
charge was the same as the first charge. We again find that surety release results in significantly lower fugitive rates.
Results available upon request.

* We focus on surety versus own because the deposit bond sample is small and overcrowding is unlikely to have a
large effect on the cash/surety margin. Although judges could lower bail amounts thus encouraging cash bond this
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thumb is that a t statistic of 3.2 or greater suggests a reasonable instrumental variable so
ratio looks like a good instrument for surety bond. Table 14 presents estimates for the
effect of surety bond on FTA rates and fugitive rates conditional on FTA with ratio used
as an instrument.

In the FTA equation the coefficient on surety is —17.2, consistent in sign but
larger in size to that found via matching but not statistically significant at conventional
levels (p=.16). Similarly the coefficient on surety in the fugitive conditional on FTA
equation is negative and much larger than that found previously and is statistically
significant at the greater than 5% level.* We have found very little evidence of selection
effects using previous tests (e.g. from Figure 1-2, and using the information from rearrest
rates) in which case instrumental variables add noise to the estimating equation. A
Hausman test comparing the OLS results using surety bond and the IV results verifies
this finding. The IV results, therefore, give us additional confidence that our previous
estimates of the surety treatment effect are not greatly contaminated by unobservables
and, to the extent that unobservables are important, the IV results are consistent with the
earlier results in suggesting larger not smaller surety treatment effects.

In this section we have controlled in a variety of ways for county effects,
individual effects observed by judges but unobserved by us and pure unobserved effects
of a very general nature. We have also noted the cream that judges skim goes to own
recognizance and deposit bond while the skim are released on cash or surety bond.
Consistent with this, observable selection effects on fugitive rates are positive. The

evidence from rearrest rates and the IV suggests that unobservables are not biasing our

does not guarantee a reduction in overcrowding. Indeed, lower bail amounts will not necessarily increase the number
of releases because lower bail amounts discourage release via surety bond.
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results upwards. Taken together the evidence suggests that we have good estimates that

surety release reduces FTA rates, survival times and fugitive rates.

8. Conclusions

When the default was for every criminal defendant to be held until trial, it was
easy to support the institution of surety bail. Surety bail increased the number of releases
relative to the default and thereby spared the innocent some jail time. Surety re]eaée also
provided good, albeit not perfect, assurance that the defendant would later appear to stand
trial. When the default is that every defendant is released, or at least when many people
believe that "innocent until proven guilty" establishes that release before trial is the ideal,
support for the surety bail system becomes more complex. How should the probability of
failing to appear and all the costs this implies, including higher crime rates, be traded-off
against the injustice of imprisoning the innocent or even the injustice of imprisoning the
not yet proven guilty? We cannot provide an answer to this question but we can provide
a necessary input into this important debate.

Defendants released on surety bond are 28 percent less likely to fail to appear than
similar defendants released on their own recognizance and if they do fail to appear they
are 53 percent less likely to remain at large for extended periods of time. Deposit bonds
perfoﬁn only marginally better than release on own recognizance. Requiring defendants
to pay their bonds in cash can reduce the FTA rate to a similar rate than that for those
released on surety bond. Given that a defendant skips town, however, the probability of
recapture is much higher for those defendants on surety bond. As a result, the probability

of being a fugitive is 64 percent lower for those released on surety bond compared to

45 We find similar results using an instrumental variables probit.
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those released on cash bond. These finding indicate that bond dealers and bail
enforcement agents ("bounty hunters") are effective at discouraging flight and at

recapturing defendants. Bounty hunters, not public police, appear to be the true long

arms of the law.
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Table 1 : Algorithm for the estimation of 8"/

Step 1 Estimate the Propensity Score via an Ordered Probit
For each treatment T=1...M and individual N=1...K obtain
~m
(53 () B3 (2)..... B ()] and compute pyi™ (x) =——2u)___
pN (x) + pN (JC)
Step 2 Create a Maiched Sample
For a given pair of treatments m and 1:
i) Choose an observation 7 that received treatment m
ii) Match i to an observation j in the treatment subsample that is less
than the caliper distance and closest to i in terms of pi™ (x). Ifno
such observation exists drop observation i. (In the case of
multivariate matching ‘closeness’ is based on the Mahalanobis
distance.)
iii) Repeat i) and ii) until no observations in m remain.
Step 3 Estimate the Treatment Effect
Subtract the mean outcome in the "untreated" matched group from the mean
outcome in the matched treated group.
Table 2: Mean FTA Rates by Release Category, 1988-1996
Own Deposit Bond | Cash Surety Emergency
Recognizance Bond Bond Release
Own 26% " ” "
Recognizance [20,944] . G * <12
Deposit Bond 21% N X
[3605] 1 4 -23
Cash Bond 20% 3 5%
[2482]
Surety Bond 17% g
[9198]
Emergency 45%
Release [584]
Mean FTA rates for release categories, rounded to the nearest integer, are along the main diagonal
with the number of observations in square brackets. Off diagonal elements are the difference
between the mean FTA rate for the row category and the mean FTA rate for the column category.
* Statistically significant at the greater than 1% level.
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Table 3: Ordered Probit on Stringency of Release, also includes county and year

effects (not shown).

Variable Coefficient
Local Conditions:
Time, in days, to scheduled start of trial -0.5821*
(0.0038)
Local Clearance Rate (total arrest/ total crime) 0.3957
(0.1799)
Defendant is Charged with:
Murder 0.35915*
(0.051044)
Rape 0.376661%
(0.032135)
Robbery 0.146899*
(0.028193)
Assault 0.208538*
(0.039397)
Other Violent 0.048705%**
(0.02932)
Burglary -0.10109*
(0.027554)
Theft -0.16676*
(0.029142)
Other Property Crime 0.212824*
(0.026824)
Drug Trafficking -0.1147*
(0.027033)
Other Drug Crime -0.01139
(0.041254)
Driving Related Crime -0.18755*
(0.016514)
Defendant Characteristics:
Age of defendant 0.000854
(0.000653)
Female (yes=1) 0.873055*
(0.080055)
Active Criminal Justice Status 0.191588*
(0.013974)
Previous Felonies 0.244761*
(0.013558)
Previous Failure to Appear 0.123918*
(0.015137)
Number of Observations 58,585

Asymptotic Standard Errors in parenthesis

* Statistically significant at the greater than 1% level (two sided).
** Satirically significant at the greater than 5% level.

** Statistically significant at the greater than 10% level.
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Table 4: Treatment Effects of Row versus Column Release Category on FTA Rates
usmg Matched Samples, 1988-1996

Own Deposit Bond | Cash Bond | Surety Bond
Recogmzance
Own 26% 3.2* 4.8% 6.5%
Recognizance (1.0/1.1) (1.1/1.2) (.78/.78)
Deposit Bond -3.1% 21% 4.1%* Y
(1.1/1.2) (1.5/1.6) (1.1/1.3)
Cash Bond -5.8% -1.5 20% 1.8/2.0
(1.3/1.6) (1.6/2.0) (1.4/1.8)
Surety Bond 273" <3.9* 1.7 17%
(.78/.89) (1.1/1.2) (1.3/1.4)

Mean FTA rates for release categories for the full sample are along the main diagonal. Off diagonal
elements are the estimated treatment effects of the row category versus the column category.
Standard errors in parentheses — the first standard error assumes the p-score is estimated with
certainty the second uses bootstrapping to estimate the standard error including uncertainty of the p-

score.

Matching Caliper=.0001
* Statistically significant at the greater than 1% level (two sided).
** Qatirically significant at the greater than 5% level.

** Statistically significant at the greater than 10% level.

Table 5: Treatment Effect of Row versus Column Release Category on FTA Rates using
Samples Matched on Propensity Score and Bail Amount, 1988-1996

Deposit Bond Cash Bond Surety Bond
Deposit Bond 21% 3.1 4.1*
(1.9) {1.2)
Cash Bond -4 . 2%* 20% -2.1
(2.0) (1.7)
Surety Bond -4.3* J.4%% 17%
(1.3) (1.6)

Mean FTA rates for release categories for the full sample are along the main diagonal. Off diagonal

elements are the difference between the mean FTA rate for the row category and the mean FTA rate for the
column category. Standard errors are in parentheses.
Matching Caliper=.0001
* Statistically significant at the greater than 1% level (two sided).
** Statistically significant at the greater than 5% level.

** Statistically significant at the greater than 10% level.
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Table 6: Treatment Effect of Row versus Column Release Category on the Fugitive
Rate using Matched Samples, Conditional on FTA, 1988-1996

Own Deposit Cash Bond | Surety Bond
Recognizance Bond
Own 32% -3* -4.9% 9.4*
Recognizance [5440] (2.6) (2.9) 2.1)
Deposit Bond -2 33% -6.2 12.1*
(2.6) [766] (4.1) 2.7)
Cash Bond 11.9* -3.8 40% 18.6*
(3.0) (4.4) [506] (3.7)
Surety Bond -17* -13.5% -25.6* 21%
(2.0) (2.9) (4.2) [1537]

Mean fugitive rates, defined as FTAs that last longer than a year, for release categories for the full
sample are along the main diagonal with the number of observations in that category conditional on
an FTA in square brackets. Off diagonal elements are the difference between the mean fugitive rate
for the row category and the mean fugitive rate for the column category estimated using matching.
Standard errors are in parentheses.
Matching Caliper=.001

* Statistically significant at the greater than 1% level (two sided).

** Statistically significant at the greater than 5% level.
** Statistically significant at the greater than 10% level.
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Table 7: Log Rank Test of the Equality of the Hazard Functions

. i Matching on Propensity
Matching on Propensity Score Seoreand Bail
Surety v. Surety v. Surety v. Surety v. Surety v.
Own Deposit Cash Deposit Cash
Surety 1033 883 852 685 501
[787] [678] [629] [563] [373]
Own 1167
[1412]
Deposit 817 716
[1021] [837]
Cash 507 287
[729] [414]
Total 2200 1700 1359
" against null of equality of 121* 105* 151% 44* 85*
hazard rates
Matched on: Pr(surety) Pr(surety) Pr(surety) | Pr(surety) Pr(surety)
and bail and bail
Column entries equal the actual number of FTAs returned to court. Column entries in brackets represent the
expected number of FTAs returned.
* Statistically significant at the greater than 1% level (two sided).
** Gtatistically significant at the greater than 5% level.
** Statistically significant at the greater than 10% level.




Table 8: Effect of Surety Treatment versus other Release Types on Fugitive Rates in
Fixed Effects Regressions Using Only Counties with All Release Types, 1988-1996

Surety v. Own Surety v. Deposit Surety v. Cash Bond
Recognizance Bond
Treatment -4 3***/[6.2%* -16.5%/-11.7* -15.6%/-16.9*
Effect (2.5/2.4) (3.9/3.4) (2.8/5.3)
Observations 1853 1670 1909

The first number is the coefficient on Surety Bond in a linear probability model run on matched
samples with all the covariates in Table 3 plus county fixed effects. The second number is the
treatment effect estimated via matching. Respective standard errors are in parentheses.
Matching Caliper=.001

* Statistically significant at the greater than 1% level (two sided).

*= Qtatistically significant at the greater than 5% level.

*** Statistically significant at the greater than 10% level.

Table 9: Effect of Alternative Treatment versus Surety Bond on FTA and Fugitive
Rates (conditional on FTA) Matching Individuals from States that have Banned
Surety Bonds with Similar Individuals Released on Surety Bond, 1988-1996

Own Recognizance
v. Surety Bond

Deposit v. Surety
Bond

Cash v. Surety Bond

Treatment

+7.8% +6.2% -1.6
Effect on FTA
Riitas (1.6) (1.8) 4.4)
Treatment +14.8* +19.8* +35.7%
Effect on

(2.3) 2.9) (8.0)

Fugitive Rates

Standard errors are in parentheses.

Matching Caliper=.0001

* Statistically significant at the greater than 1% level (two sided).
** Statistically significant at the greater than 5% level.

*** Statistically significant at the greater than 10% level.

Table 10: Treatment Effect on the Fugitive Rate using Samples Matched on
Propensity Score and Bail, Conditional on FTA, 1988-1996

Surety v. Deposit Bond Surety v. Cash Bond

-0.4% -25.3*
(3.3) (5.5)

Matching Caliper=.0001

* Statistically significant at the greater than 1% level (two sided).
*#* Statistically significant at the greater than 5% level.

** Statistically significant at the greater than 10% level.
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Table 11: Mean Rearrest Rates by Release
Category, 1988-1996

L, 14.9%
Own Recognizance [20,945]
. 13.3%
Deposit Bond [3605]
14%
Cash Bond [2482]
12%
Surety Bond [9202]
Percentage of rearrests by release category. Number
of observations in square brackets.

Table 12: Effect of Surety Treatment Effect versus other Release Types on Rearrest
Rates using Samples Matched on p-Score and Bail, 1988-1996

Surety v. Own Surety v. Deposit Surety v. Cash Bond
Recognizance Bond
Surety Bond 0.7 .58 4.5%
(0.6) (1.0) (1.3)
Mached 14,925 9,740 7,064
Observations

Matching Caliper=.001

Matching estimators of the surety treatment effect.

* Statistically significant at the greater than 1% level (two sided).
** Statistically significant at the greater than 5% level.

*** Statistically significant at the greater than 10% level.

Table 13: Unconditional Fugitive Rates by Arrest-Rearrest Category, 1988,1990

1) Own and Not | 2) Own-Own | 3) Own- t-test 1-3 i-test 2-3
Rearrested Surety

Fugitive 8.48 8.04 1.49 2.9 2.6

Rate [17,828] [191] [134] P1>3=0019 P253=0047

Own-Own indicates first release on own recognizance and second release on own recognizance. Own-
Surety indicates first release on own recognizance, second release on surety.

Table 14: Surety vs. Own Recognizance Treatment Effect Estimated using Ratio as an
Instrument for Surety Bond, 1988-1996

‘ FTA Rate Fugitive Rate Conditional on FTA
Surety Bond -17.2 -79.7** '
(12.2) (36.3)
Observations 22,136 4698

Robust standard errors.

* Statistically significant at the greater than 1% level (two sided).
** Statistically significant at the greater than 5% level.

*** Statistically significant at the greater than 10% level.
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Figure 2

FTA and Fugitive Rates by Own v. Surety Treatment Plotted
against Propensity Scores
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EXECUTIVE SUMMARY

When an individual is released pending trial he or she must promise to appear at all
required hearings and at trial. The promise to appear may be financially secured or it may
be unsecured. The most common form of financially secured release is referred to
formally, as Surety Bond. In California the most common forms of unsecured release are
called Release on Own Recognizance (ROR) and Conditional or Supervised Release

(CR).

In this study we use U. S. Bureau of Justice Statistics (BJS) data, called State Court
Processing Statistics, for all the of California’s large urban counties included in this data
during 1990 to 2000 to analyze pre-trial releases. In particular, we compare the
characteristics and performance of Surety Bond releases and ROR/CR releases. Our
primary focus is the relative effectiveness of these two approaches in guaranteeing
appearance at scheduled court proceedings and in preventing defendants from becoming
fugitives.

We analyzed data from over 20,000 cases. This data was collected by BJS in 6 surveys
over an eleven-year period from 12 of California's largest counties. Our findings from
this analysis include the following:

e The proportion of defendants released before trial in these California counties was at
44% substantially below the national average of 62%.

e The proportion of releases on Surety Bond averaged 40% over the period while the
proportion released on ROR/CR averaged 57%. In 2000 these percentages stood at
46% and 53% respectively for the California counties included in the BJS sample.

e A defendant released on ROR/CR was about 60% more likely to have failed to appear .
for a scheduled court appearance as a defendant released on Surety Bond - 32% vs
20%. (See Figure A below.)

e A defendant who failed to appear for a scheduled court appearance was
approximately two and a half times more likely to remain a fugitive if he/she was
released on ROR/CR than if he/she was released on Surety Bond.

e If the proportions released on Surety Bond and ROR/CR was reversed in California’s
12 largest counties in 2000, we estimate that there would have been over 1000 fewer
failures to appear in California's largest 12 counties.

e If Surety Bond had completely replaced ROR/CR as a release option in California’s
largest 12 counties in 2000, we estimate there may have been over 6000 fewer
failures to appear in these large counties.

e A more aggressive use of Surety Bond could save taxpayers between $1.3 million and

" $10 million per year in budget outlays in California's largest 12 counties, depending
on exactly how aggressive these counties are in replacing release on ROR/CR with
release on Surety Bond. Total cost savings, including the social costs of failures to
appear, could range from over $14 million to over $109 million per year in these
counties again depending on how aggressive the 12 largest counties are in replacing
ROR/CR with release on Surety Bond.
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FIGURE A

PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT APPEARANCE ON
SURETY BOND AND ROR/CR RELEASE OPTIONS IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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Introduction

California's constitution provides that "a person shall be released on bail by sufficient
sureties . . ." and "may be released on his or her own recognizance in the court's
discretion." While defendants charged with first-degree murder, or those whose release
would pose a "substantial likelihood" of harm to others, may be denied these pretrial re-
lease options, the vast majority of those arrested in California are eligible for release
pending trial.

When an individual is released pending trial he or she must promise to appear at all
required hearings and at trial. This promise to appear may be financially secured or it
may be an unsecured promise to a government official. Financially secured release is
referred to as "bail" and in California may take the form of Surety Bond, Full Cash Bail,
and Property Bail. Under unsecured release, the court makes a decision, either on its own
or with the assistance of other public officials, to waive the requirement of financial
security, and in essence assumes responsibility for the appearance of the defendant at all
required proceedings. The most common forms of unsecured release in California are:
Release on Own Recognizance (ROR); Conditional or Supervised Release (CR); Release
on Citation; and Emergency Jail Release.

The purpose of this study is to compare and contrast the performance of secured release
and unsecured release programs. In particular we will be interested in the relative
performance of the most common release options: Surety Bond and ROR/CR. Our focus
will be on the effectiveness of these two approaches in preventing failures to appear
(FTA) at required court proceedings. The prevention of FTA's is important in both
assuring the integrity of our judicial system and in controlling the costs of our criminal
justice system. Failures to appear undermine the efforts of local government to assure the
safety of persons and property and they impose a significant cost on taxpayers.

Methodology

On a biannual cycle, the U. S. Bureau of Justice Statistics (BJS) collects a sample of
felony cases filed during one month (May) in 40 of the nation's largest 75 counties.' Of
the 40 counties sampled, six to nine, depending on the year, are among the 12 largest
counties in California. (The number has grown from six in 1990 to nine in 2000.) These
California counties make up our sample and, while the sample does not contain all of the
large urban counties in California, the sample always includes Los Angeles County,
Santa Clara County, San Bernardino and a representative sample of the other large urban
counties in the state.

In 2000, the most recent year for which we have data, the BJS sample counties (See
Appendix) representad 89% of the population and 87% of the FBI Part I Modified Index

! For a good discussion . { this data see, Felony Defendants in Large Urban Counties, 2000 Bureau of
Justice Statistics, U. S. Department of Justice 2003 (NUJ -202021)



Crimes reported in California's 12 largest counties which themselves represented 77% of
the State's population and 76% of the Modified Index Crimes reported in the State as a
whole.? The years covered in this study are 1990 to 2000. We stop at 2000 because it is,
as we noted above, the last year for which BJS data is currently available. The number of
cases BJS sampled over the ten-year period in California was 20,811. All of these cases
are involved in our present study.

As part of the information collected on these felony cases, BJS records information on
pretrial release, including the type of release (e.g., Surety Bond, ROR, CR, etc.), BIS also
follows the case for up to one year after filing. The "State Court Processing Statistics",
which is BJS's name for the data series used in this report, contains rather detailed
information on who gets released before trial, how they get released, and whether they
appear for all required proceedings.

2 FBI Part I Modified Index Crimes are Murder, Rape, Robbery, Aggravated Assault, Burglary, Larceny,
Auto Theft.

L 80



Pretrial Release Rates

FIGURE #1
PERCENTAGE OF DEFENDANTS RELEASED BEFORE TRIAL IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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In California the percentage of defendants in large urban counties released before trial is
about 44%. Nationwide the pretrial release rate in such counties is about 62%.

It appears, based on the histograms in Figure #1, that the proportion of defendants
released before trial in California's large urban counties was relatively stable in the
1990's. In only one year, 1992, did the release rate fall below 40% and in no year did the
rate exceed 45%. However, because the number and identity of the California counties
included in the BJS sample varies from year to year the data in Figure #1 may not be a
very accurate indicator of trends over time.



What we have done to supplement the analysis is to construct the same series using only
the counties (Los Angeles, San Bernardino, Santa Clara) that were in the BJS sample
every year. The results of this exercise are presented in Figure #1a. While the pattern
over the decade is slightly different for these counties, the magnitudes are similar and
there is the same evidence of relative stability; with perhaps a bit more significant of an
increase in the release rate by the beginning of the 21st century.

FIGURE #1.a
PERCENTAGE OF DEFENDANTS RELEASED BEFORE TRIAL IN SELECTED LARGE URBAN
COUNTIES IN CALIFORNIA, 1980-2000
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Secured and Unsecured Release

FIGURE #2
RELATIVE INCIDENCE OF SECURED AND UNSECURED PRETRIAL RELEASE MECHANISMS
IN LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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If we consider the entire period 1990-2000, the BJS data reveals that in California's large
urban counties about 40% of all released defendants were released on Surety Bond. The
proportion released on all forms of secured release was, over the same period,
approximately 43%. The latter was obtained by adding releases guaranteed by Surety
Bond, Full Cash Bond, Deposit Bond and Property Bond. The remaining 57% of all
released defendants were released under the unsecured government release options of
ROR and Conditional Release (CR).
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As is readily apparent in Figure #3 the trend during the early to mid-1990's of increased
reliance on unsecured release has abated and to some extent been reversed. Nonetheless
unsecured release was still somewhat more common in 2000 than it was in 1990.

FIGURE #3
RECENT TRENDS IN THE USE OF SURETY BOND AND UNSECURED RELEASE OPTIONS IN
LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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In 1990 about 45% of all releases were ROR or Conditional Releases. By 1996 this
percentage had grown to 65%. However by 2000 it was back down to 53%, which was .
still quite a bit higher than it had been in 1990. Conversely, while Surety Bonds secured
nearly 44% of all releases in 1990, this percentage had fallen to 34% by 1994. In 1996
this trend reversed itself so that by 2000 the percentage of releases secured by Surety
Bond was, 46%, which was also somewhat higher than it had been at the beginning of the
decade. Nonetheless releasees on ROR/CR grew more rapidly during this period than did
releases on Surety Bond. Interestingly enough, by 2000 all other forms of privately
secured release had virtually disappeared.

3 By 2000 Surety Bond and ROR/CR accounted for 98.8% of all releases in the California counties in the
BIS sample.

10

-84



FIGURE #3.a
RECENT TRENDS IN THE USE OF SURETY BOND AND UNSECURED RELEASE OPTIONS IN
SELECTED LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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Again since the counties in the BJS sample change from year to year we supplemented
the data in Figure #3 with a series on release that used only those California counties that
were in all the BJS samples. The results of this effort are shown in Figure #3a. The data
in this figure have virtually the same pattern as those in Figure #3.



Relative Performance of Secured and Unsecured Pretrial
Release

FIGURE #4

PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT APPEARANCE ON
SURETY BOND AND ROR/CR RELEASE OPTIONS IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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In Figure #4 we display the relative performance of Surety Bond and ROR/CR in
assuring the defendant's appearance at all required proceedings. It is apparent that Surety
Bond is a much more effective mechanism for preventing failure to appear at required
proceedings (FTA). Over the period 1990-2000, approximately 20% of all defendants on
Surety Bond secured release failed to make a court appearance in California's large urban
counties. During the same period, about 32% of the defendants released on ROR/CR
failed to make a required court appearance. It is striking that even though the defendants
released on Surety Bond had more serious criminal histories than those released on
ROR/CR, their failure to appear rate was about 60% lower than that of defendants
released on ROR/CR.*

* For a summary of the criminal justice histories of releasees in the selected urban counties see Appendix
Figures 4 and 5.
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FIGURE #5
PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT APPEARANCE BY

CRIMINAL JUSTICE HISTORY AND TYPE OF RELEASE IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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The fact that Surety Bond has been a more effective method of assuring appearance at
court proceedings than ROR/CR for a rather wide range of defendants is clearly evident
in Figure #5. While Surety Bond has proven particularly effective, relative to ROR/CR,
in assuring appearance of defendants without any prior criminal convictions (14.8% vs.
27.8%), it has also proven substantially more effective in preventing FTA's among more
"hardened" defendants such as those with prior prison incarcerations.

In Figure #6, the FTA rate of both Surety Bond and ROR/CR appears to have increased
since 1990. However, if we consider the failure to appear history during the 1990s in the
counties that are in all BIS samples, the situation 1s somewhat different. Here, as shown
in Figure #6a, it is only the releasees on Surety Bond that have experienced an increase in
the failure to appear rate over the decade.’

% See Appendix Figure 4.
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FIGURE #6

RECENT TRENDS IN THE PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT
APPEARANCE ON BOTH SURETY BOND AND RORJ/CR IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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FIGURE #6.a
RECENT TRENDS IN THE PERCENTAGE OF DEFENDANTS WHO FAILED TO MAKE A COURT

APPEARANCE ON BOTH SURETY BOND AND ROR/CR IN SELECTED LARGE URBAN
COUNTIES IN CALIFORNIA, 1990-2000
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FIGURE #7

PERCENTAGE OF RELEASEES WHO REMAIN A FUGITIVE IN LARGE URBAN COUNTIES IN
CALIFORNIA, 1990-2000
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Surety Bond has not only been more effective than government secured pretrial release in
assuring appearance at court proceedings it has also, as we can observe in Figure #7, been
better at eventually returning defendants who FTA to custody. Only about 4% of
defendants released on Surety Bond remained fugitives after one year in California's
large urban counties. The comparable percentage for ROR/CR was approximately 10%.

What If?

Since pretrial release secured by a Surety Bond appears to have been so much more
effective than ROR/CR in assuring appearance in California's large urban counties during
the 1990’s, it is both interesting and relevant to ask the question: What would have been
the failure to appear situation in California’s 12 largest urban counties in 2000 if greater
use had been made of Surety Bond releases?

Employing the BJS data for the entire time period and using standard statistical
techniques that controlled for defendants characteristics, criminal histories, location and
other relevant variables, we estimated what the failure to appear rate would have been if
greater use had been made of release on Surety Bond in 2000. Our results are shown in
Figure #8 and Table #1.
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TABLE #1
ESTIMATED FAILURE TO APPEAR RATES
IN CALIFORNIA'S LARGEST 12 URBAN
COUNTIES AT SELECTED HIGHER
LEVELS OF SURETY BOND UTILIZATION:

The first estimate in Table #1 (the second
entry in the table) corresponds to the level
of Surety Bond releases that would have

been obtained if the proportions of releasees
on Surety Bond and ROR/CR were reversed
in 2000. That is, instead of 52% of all
releases in 2000 being ROR/CR 52% were
secured by Surety Bond and conversely

2000°

PROPORTION OF
ALL ESTIMATED

RELEASEES ON
SURETY BOND FTA RATE instead of 45% being secured by Surety
45% (Actual) 29% (Actual) Bond 45% were released ROR/CR.
52% 28%
60% 27%
70% 26%
80% 25%
90% 24%
97% 23%

We estimated that in this case the average failure to appear rate in California’s 12 largest
urban counties in 2000 would have been 28% instead of 29%. Even this very modest
increase in the use of Surety Bond would have lowered the FTA rate by 3%. On the other
hand, if Surety Bond releases were used much more aggressively and in fact replaced all
ROR/CR releases over the period, the failure to appear rate would have been 23%, that is
it would have been 21% below its actual level.

6 Sacramento, San Francisco and Ventura Counties were not in the BJS 2000 sample and hence we used
1998 data for these counties.
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FIGURE #9

ESTIMATED FAILURE TO APPEAR RATES IN CALIFORNIA'S LARGE URBAN COUNTIES AT
SELECTED HIGHER LEVELS OF SURETY BOND UTILIZATION: 2000
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TABLE #2

ESTIMATED REDUCTION IN NUMBER OF
FAILURES TO APPEAR IN CALIFORNIA'S
12 LARGEST URBAN COUNTIES AT
SELECTED HIGHER LEVELS OF SURETY
BOND UTILIZATION: 2000

ESTIMATED
SURETY BOND REDUCTION IN
UTILIZATION LEVEL FTA'S
52% 1,018
60% 2,035
70% 3,083
80% 4,071
90% 5,089
97% 6,106

In Figure #9 and Table #2 we take this
"What if” failure rate information and
translate it into estimates of what the
number of failures to appear would have
been if the proportion of defendants
released on Surety Bond had been greater
in 2000. Figure #9 gives the estimated FTA
levels and Table #2 the estimated reduction
in FTA levels. For reference we have
included in Figure #9, as the first point on
the line, the actual failure to appear rate
(.29) and the corresponding number of
failures to appear (29,514).

As indicated in Table #2, we estimate that,

if the proportion of releasees on Surety Bond and ROR/CR were reversed in 2000, there
would have been 1,018 fewer FTA's in California's 12 largest urban counties in 2000. In
the extreme, if Surety Bond had completely replaced ROR/CR in 2000 there would have
been more than 6,100 fewer FTA's in these California counties.
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Consequences of a Failure to Appear

When a defendant fails to appear for a required proceeding, the presiding judge or
magistrate generally issues a Bench Warrant for his or her arrest. The defendant may
remain a fugitive, or, as more likely, he/she may return to court either by surrender or
apprehension.

If the defendant surrenders to the court, the court will recall the warrant, the defendant
will be rebooked, and a new proceeding may be held to redetermine the conditions of
release. If the defendant is arrested, he will be booked and detained. Upon booking the
defendant appears in court where a new determination of release conditions will be made.
A hearing may be held to determine whether the original bail bond, if there was one, is to
be re-instituted or forfeited.

It is clear that an FTA imposes additional costs on the taxpayers and on the general
population. The scale of the problem is suggested by the fact that in 2004 there were
almost 2.5 million unserved felony and misdemeanor warrants in the state of California
Even if the individual surrenders there are additional process and detention costs. Re-
arrest of a defendant imposes even greater costs on the taxpayer. If the defendant remains
a fugitive all of the original booking and hearing costs are wasted and the integrity of the
criminal justice system is further compromised. Every defendant that remains a fugitive
undermines the crime control efforts of local government.

Costing the Consequences of Failure to Appear

In order to gain some appreciation of the magnitude of the costs that every failure to
appear imposes on taxpayers and on society in general, it is helpful to attach dollar values
to both their relatively straight-forward budgetary (or fiscal) impacts as well as to their
more difficult to assess social costs. In a previous study of this topic Steven Twist and the
author developed a rather detailed set of failure to appear cost estimates based on data we
were able to obtain from Los Angeles County. A very brief summary of our estimates
appears in Tables #3 and #4. In both cases the costs have been re-indexed and expressed
in current (Year 2005) dollars.

TABLE #3 Table #3 presents the budgetary costs of a failure to
appear corresponding to the method by which the
Estimated Budgetary Costs ofa  jefendant is returned to court. It includes estimates of
EV';?;IS;? I;%Q?r??acr ubl}rfe-rl?tuljjeoﬁgrs the additional budgetary costs attribu_table to an FTA .if
the defendant eventually surrenders; if the defendant is
arrested on a Bench War-rant for the FTA, if the

Budgetary
Return Method Cost defendant is eventually rearrested for a new crime, or if
Surrender g517 the defendant is never returned and remains a fugitive.
Arrest on a Bench In the latter case we consider that all costs before the
Warrant $927  Jefendant became a fugitive are wasted once he/she
é:;s; onizhew $3.000 becomes a fugitive. Hence, all of the expenditure up to
Fugitive/No Return $2.385 the time the defendant failed to appear is considered a

budgetary cost of this type of FTA.



Table #4

ESTIMATED AVERAGE BUDGETARY AND SOCIAL COSTS OF A FAILURE
TO APPEAR BY TYPE OF RELEASE - CURRENT DOLLARS

Average Average Social Average Total
Type of Release Budgetary Cost Cost Cost
Surety Bond $1,230 $7,260 $8,490
ROR/CR $1,409 $10,560 $11,969

In Table #4, under the column labeled "Average Budgetary Costs", we report the results
of taking the costs reported in Table #3 and weighting them by the proportion of
defendants who are returned by each method. This weighting generates an estimate of the
average budgetary cost of an FTA. Because Surety Bond releases and ROR releases have
different return profiles they have different estimated budgetary costs.

Since counting only the budgetary cost of an FTA that ends with the defendant in fugitive
status seriously underestimates the impact on society of that event, we also calculated a
social cost of fugitive status. This social cost calculation (based again on our previous
study of Los Angeles County) attempts to attribute to fugitives the reduction in crime
control that results from their status and the increased costs of crime associated with that
reduction in crime control.” Our previous study suggests that every fugitive costs society
more than $33,000 in lost crime control benefits. Hence since the average FTA in these
large urban counties has between a 22% and 33% chance of ending in fugitive status after
1 yeaﬁ, we estimated that the social cost is likely to be between $7,260 and $10,560 per
FTA.

’ For a more complete discussion of our methodology in calculating social cost see, Runaway Losses:
Estimating the Costs of Failure to Appear in the Los Angeles Criminal Justice System, pp 23-25.

8 While the fugitive rate in 2000 (in these 12 urban counties) after one year is between 22 and 32 percent
the eventual fugitive rate will be lower and hence this social costs calculation will be an overestimate on
this score. However, we also assume in calculating social cost that fugitives have the same probability of
being convicted and going to prison as other defendants who FTA. This assumption clearly biases our
estimates downward. On balance it is not clear that our estimate is systemically biased upward.
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Potential Cost Savings from Increased Use of Surety
Bond Releases

TABLE #5

ESTIMATED BUDGETARY AND SOCIAL COST SAVINGS THAT WOULD HAVE RESULTED FROM
INCREASED USE OF SURETY BOND IN THE 12 LARGEST URBAN COUNTIES IN CALIFORNIA: 2000
(CURRENT DOLLARS)

SURETY BOND ESTIMATED SOCIAL COST
UTILIZATION REDUCTION IN BUDGET COST SAVINGS (IN TOTAL SAVINGS
LEVEL FTA'S SAVINGS MILLIONS) (IN MILLIONS)

45% 0 $0.0 $0.0 $0.0

52% 1,018 $1.3 $13.3 $14.7
60% 2,035 $2.9 $28.6 $31.5
70% 3,053 $4.8 $47.7 $52.5
80% 4,071 $6.7 $66.7 $73.5
90% 5,089 $8.7 $85.8 $94.4
97% 6,106 $10.0 $99.1 $109.1

Table #5 and Figure #10 bring together the information on reduced failure rate
possibilities from our "What if" calculation and the estimated costs of a failure to appear.
In Table #5 we show, assuming that the cost estimates based on Los Angeles County are
at least indicative of costs in other large urban counties, the potential savings in terms of
both budgetary costs and social costs, that would have resulted from a range of increased
levels of Surety Bond utilization in California's 12 largest urban counties. In Figure #10
we display the total cost savings graphically. We show the results of a very modest
increase in the role of Surety Bond implied by reversing percentages with ROR/CR in
2000 as well as the cost savings of a complete replacement of ROR/CR with Surety

Bonds.
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FIGURE #10

ESTIMATED TOTAL COST SAVINGS THAT WOULD HAVE RESULTED FROM INCREASED USE
OF SURETY BOND IN THE 12 LARGEST URBAN COUNTIES IN CALIFORNIA: 2000
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Specifically, we show the cost savings in 2000 that would have resulted from reversing
the proportions of releasees on Surety Bond and ROR/CR in 2000, which would have
involved raising the proportion on Surety Bond to 52%.

We also show cost savings for higher levels of Surety Bond utilization all the way up to
completely replacing ROR with Surety Bond releases (97%).

We find that if Surety Bond releases comprised 52% rather than 45% of all releases in
California’s 12 largest counties in 2000, the budget savings in these urban counties would
have been over $1.3 million without counting the budgetary reductions due simply to
lower levels of pretrial program staffing. In addition, we estimate there would have been
a savings in social costs due to a reduction in the number of fugitives of about $13.3
million. Hence, the overall savings of this very modest increase in the role of Surety
Bond releases would have been over $14.7 million. At the other extreme if Surety Bond
had completely replaced ROR/CR, total cost savings would have been close to $109
million. Budgetary savings alone of this radical restructuring of pretrial release would
have been over $10,000,000. Of course Surety Bond could not actually replace ROR/CR,
if only for the reason that some defendants could not qualify for a Surety Bond. However
release on Surety Bond could have been used more often than it was in these California
counties, and Figure #10 indicates what the savings would have been had it been used
more frequently.
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GLOSSARY

Terms Related to Pretrial Release

Released Defendant: Includes any defendant who was released from custody prior to
the disposition of his or her case by the court. Includes defendants who were detained
for some period of time before being released and defendants who were returned to
custody after being released because of a violation of the condition of pretrial release.
Detained Defendant: Includes any defendant who remained in custody from the time
of arrest until the disposition of his or her case by the court.

Failure to Appear: Occurs when a court issues a bench warrant for a defendant’s
arrest because he or she has missed a scheduled court appearance.

Financial Release Mechanisms

Surety Bond: A bail bond company signs a promissory note to the court for the full
bail amount and charges the defendant a fee for the service (usually 10% of the full
bail amount). If the defendant fails to appear, the bond company is liable to the court
for the full bail amount. Frequently the bond company requires collateral from the
defendant in addition to the fee.

Deposit Bond: The defendant deposits a percentage (usually 10%) of the full bail
amount with the court. The percentage of the bail is returned after the disposition of
the case, but the court often retains a small portion for administrative costs. If the
defendant fails to appear in court, he or she is liable to the court for the full amount of
the bail.

Full Cash Bond: The defendant posts the full bail amount in cash with the court. If
the defendant makes all court appearances, the cash is returned. If the defendant fails
to appear in court, the bond is forfeited.

Property Bond: Involves an agreement made by a defendant as a condition of
pretrial release requiring that property valued at the full bail amount be posted as an
assurance of his or her appearance in court. If the defendant fails to appear in court,
the property is forfeited. Also know as "collateral bond".

Nonfinancial Release Mechanisms

Release on Recognizance (ROR): The court releases the defendant on a signed
agreement that he or she will appear in court as required.

Unsecured Bond: The Defendant pays no money to the court but is liable for the full
amount of bail should he or she fail to appear in court.

Conditional Release: Defendants are released under conditions and are usually
monitored or supervised by a pretrial services agency. In some cases, such as those
involving a third-party custodian or drug monitoring and treatment, another agency
may be involved in the supervision of the defendant. Conditional release sometimes
includes an unsecured bond.
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SAMPLE

County 1990 | 1992 | 1994 | 1996 | 1998 | 2000
Alameda X X X X
Contra Costa X
Los Angeles X X X X X X
Orange X X X X
Riverside X
Sacramento X X X X X

San Bernardino X X X X X X
San Diego X X X
San Francisco X X X X

San Mateo X
Santa Clara % X X X X X i
Ventura X X X

WEIGHTING TECHNIQUE

The pretrial release data used in this report was collected from large urban counties in
California by BJS for one, two, three, or four weeks out of a year, depending on their
relative size. The largest counties were sampled for one week, the smallest for four
weeks, and counties with relatively moderate populations were sampled for two or three
weeks. Frequency weights were assigned to the data so that the sample would be
representative of the population, from which it was drawn, reflecting a whole month of

data collection.
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APPENDIX FIGURES

APPENDIX FIGURE #1

CRIMINAL JUSTICE HISTORIES OF DEFENDANTS RELEASED OR DETAINED IN LARGE
URBAN COUNTIES IN CALIFORNIA, 1990-2000
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APPENDIX FIGURE #2

RECENT TRENDS IN CRIMINAL JUSTICE HISTORIES OF RELEASED DEFENDANTS IN LARGE
URBAN COUNTIES IN CALIFORNIA, 1990-2000
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APPENDIX FIGURE #3

CRIMINAL JUSTICE HISTORIES OF DEFENDANTS ON SURETY AND ROR/CR IN SELECTED
LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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FIGURE #4

RECENT TRENDS IN CRIMINAL JUSTICE HISTORIES OF DEFENDANTS RELEASED ON
SURETY IN SELECTED LARGE URBAN COUNTIES IN CALIFORNIA, 1980-2000
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FIGURE #5

RECENT TRENDS IN CRIMINAL JUSTICE HISTORIES OF DEFENDANTS RELEASED ON
ROR/CR IN SELECTED LARGE URBAN COUNTIES IN CALIFORNIA, 1990-2000
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Appendix Figure #6

Independent Variables Used in Statistical Analysis

Independent
Variable

Includes

Excludes

Time in days to
adjudication

0-59
60-119
120-179
180-240
Over 240

Pending Cases

Clearance rate

All applicable

See County and Year

County

Alameda
Contra Costa
Los Angeles
Orange County
Riverside
Sacramento
San Diego
San Francisco
San Mateo
Santa Clara
Ventura

San Bemardino

Year

1992
1994
1996
1998
2000

1990

Arrest Charge

Rape

Robbery

Assault

Other Violent
Weapons Related
Burglary
Larceny and Theft
Other Property
Drug Sales

Other Drug
Driving

Murder
Other Public Order

Age in years of arrestee

All applicable

N/A

Gender

Female

Male

Active criminal justice
status?

N/A

Prior felony arrest?

N/A

Prior failure to appear?

N/A

Release Type

Surety
Other Financial

ROR/CR
N/A
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Johs @ WIBW Justin Shirk, who police believe may have killed his ex-wife and run off with his
daughter Wednedsay has had more than one run-in with the law. On the
% Wednesday he took off, he was meant to appear in court on charges of two counts
Search > of aggravated assault and criminal damage that happened only four months ago. He

; was charged for assaulting two teenagers and repeatedly ramming their car with his.

{All of WIBW ~]| So why was Shirk allowed to be back on the streets? Shirk took advantage of a type

e of bond known as an Own Recognisance Cash Deposit, or ORCD, which one local
submit I attorney says makes it too easy for criminals to slip through the cracks.

] . Shawnee County Court set Justin Shirk's bond at 7500-dollars after he was charged

S0 o with aggravated assault in June. Instead of going through a bonding agency for the

GQ 'gle _SE'ﬂ.l money to get out of jail, Shirk used an ORCD bond collected by the county. He only

had to pay 10% of the $7500, and promise to pay the rest if he didn't show up to
court. When Shirk missed his appearance Wednesday, Attorney Chris Joseph who
represents Viking Bail Bonds says he was not surprised.

"They put the money down, walk out the door and don't show up, time after time,"
Joseph explains.

This was only Shirk's first ORCD bond, but Joseph says in many cases ORCD's
make it easier not to show up for court. :

"The ninety-percent they are expected to pay, it's pretty well known that no one is
out collecting that ninety-percent,” says Joseph.

On a professional surety bond issued by a bonding agency, if a person is a no
show, a bondsman will quickly track them down and take them to court. But when
the county issues the bond, and the person doesn't show...

"A warrant is issued, the warrant goes to warrant department at the sherrif's office,
and they're inundated with warrants. So often it just sits on the books until someone
is pulled over or does something and is arrested again," Joseph says.

Joseph admits, in Justin Shirk's case it's not likely either the county or a professional
bondsman would have been able to track him down this morning before he allegedly
took off with his daughter. But, Joseph says he knows of at least three cases last
year where a person released on an ORCD did not appear, and committed further
crime.

http://www.wibw.com/home/headlines/1023991 .html
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Shawnee County District Court Rules 3.09
(Pretrial Release)

1. 1. Court Services Officers (CSO), Deputy Sheriffs and Correctional Officers who are sworn in
as Deputy Clerks of the District Court are authorized to permit persons in custody to post bail
bonds in accordance with the provisions of this rule.

2. The Automatic Bond Schedule (ABS) [F 3.309(2)] is approved for the amount of bail bonds
for particular crimes. For those offenses where no bond is set or is designated "see judge", the
ccused shall be brought before a judge of the district court at the next court date to have a bond
set. For days when the court is not in session see Rule 3.322.

3. Notwithstanding the ABS, persons in custody with any of the following conditions are not
eligible for an ABS bond and shall be brought to the next first appearance to have bond set:

A defendant who:
(a) Has been extradited or is awaiting extradition to another state.
(b) Has a detainer or hold from other states or federal authorities.
(c) Being detained on an arrest letter for violation of probation, parole, or bond condition.

(d) A deputy clerk believes in good faith may flee, pose a danger to public safety or is not
eligible for bond under the ABS or positive identity cannot be established.

4. On bonds requiring $1,000 surety or less, Shawnee County residents eligible for bond under
the ABS may be released on the person's own recognizance bond (OR) if they meet one of the
following criteria:

(a) Own real estate located in Shawnee County in own name; or
(b) Any three of the following five:
(1) Resident of Shawnee County - more than 6 months;
(2) Valid Kansas drivers license;
'(3:) Employment in Shawnee County - more than 3 months;
(4) Current telephone service-in own name;
(5) Is enrolled as a student in the State of Kansas; or
(¢) Active duty military and stationed at a military base in the State of Kansas.

All factors shall be determined upon a sworn statement made under penalty of perjury by the
accused or the accused's private surety. Court service officers, deputy sheriffs or correctional
officers who are sworn in as deputy clerks are authorized to require further verification of any
item as they deem appropriate before permitting a person in custody to post bond. Victims
reflected in an arrest report cannot act as private surety on a bail bond.
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5. On bonds requiring $1,000 surety or less Shawnee County residents eligible for bond
under the ABS, but not meeting the criteria at paragraph 4, may be released (a) on an OR
Cash deposit bond or (b) with a private surety if the surety completes a sworn statement
and qualifies under both items (a) and (b) of paragraph 4.

6. On bonds requiring surety of more than $1,000 and up to $2,500, Shawnee County
residents eligible for bond under the ABS may be released by posting an OR cash deposit
bond and meeting one of the criteria set forth in paragraph 4, sections (a), (b) or (c). A
Shawnee County resident eligible for release under the ABS, but not meeting the criteria of
paragraph 4 may be released by posting an OR-Cash deposit bond and obtaining a private
surety who qualifies under both items (a) and (b) of paragraph 4.

7. Persons may be admitted to personal recognizance cash deposit (OR-Cash deposit) bail
bonds who meet the criteria set forth in this rule or upon special screening and upon
recommendation of a person authorized to permit posting of a bond in accordance with this
rule. Any person determined eligible to be admitted to bail on an OR-cash deposit bond
under this rule or OR bonds set as OR cash deposit by a district judge, shall deposit with
the Clerk of the Court cash equal to 10 percent of the amount of the bond and execute a
bail bond in the total amount of the bond. All other conditions of the bond set by the court
and this rule must be satisfied.

8. When an accused person enters into an OR-Cash deposit bond, ten percent of the cash
deposit shall first be retained by the Clerk of the Court as an administrative fee. OR-Cash
deposit bonds shall be placed in an interest-bearing financial institution account by the Clerk,
however, no interest shall be paid to the accused on an OR-Cash deposit bail bond. Annually the
aggregate amount of administrative fees retained and interest earned on OR-Cash deposit bail
bonds shall be turned over to the general fund of Shawnee County. The OR-Cash deposit, less
the ten percent administrative fee, shall be held by the Clerk of the Court until such time as the
accused is discharged from all appearances under the bond and all outstanding financial
obligations to the court have been satisfied. "Outstanding financial obligations" as here used
means any court ordered fines, fees, court costs, restitution, or other obligations imposed by
judicial order, whether from the case in which the bond was posted or arising from any other case
within the district court that remain unsatisfied. The Clerk shall ascertain any outstanding
financial obligations due from records available, however, if restitution is indicated to be due or
subject to determination, or if bond deposits are intended to be applied under a diversion
agreement, no return of the deposit shall be made until a further order of the court fixing
restitution or otherwise determining no restitution is due or, in the case of a diversion agreement,
an order signed by the accused or his counsel and a member of the District Attorney’s staff
authorizing such withholding has been provided to the Clerk. Any balance remaining due from
such OR-Cash deposit bond after application of the administrative fee and after the above
withholdings have been ascertained and effected, shall be returned to the accused along with an
accounting of the dispersal of funds under the bond upon surrender of the cash deposit slip
previously issued by the Clerk.

9. A cash receipt for an OR-Cash deposit bail bond shall be issued only to the person being
released on bond. Any person posting cash for another person shall be informed that any cash
posted as a bail bond is the property of the accused person and may be subject to forfeiture,
application to payment of court ordered financial obligations and will be refunded only to the
arrested party. Any arrangements to furnish bond money are between the lender and the accused
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person.

10. When an accused person who has posted a cash deposit bail bond is discharged from all
appearance and financial obligations to the court and files the receipt for the cash deposit with
the Clerk, the refundable portion of the cash deposit not allocated to court ordered financial
obligations shall be refunded to the accused or assignee by the Clerk.

11. All OR-Cash deposit bail bonds issued in this county shall be subject to the condition of
forfeiture and the amount deposited will become the absolute and permanent property of the
State of Kansas should one or more of the following occur:

(a) Accused person or surety makes a false statement or representation regarding the criteria
for OR-cash deposit as set forth in paragraphs 3 through 6, above.

(b) Accused person fails to appear in court pursuant to court order at any stage of the
proceedings.

(¢) Accused person fails to report as directed to a CSO.
(d) Accused person fails to perform any other condition of bail imposed by the court.

12. All persons placed on bond supervision shall be required to report as directed to a court
services officer or to a community corrections officer.

13. All bail bonds issued in this judicial district are subject to this rule and the General Bond
Conditions attached hereto. Other special conditions may also be imposed by the court as a
requirement of release on any bail bond.

14. All sureties on private or professional surety bonds are required to remain liable on any bail
bond until all proceedings arising out of the arrest or case for which the bond was posted are
concluded or until the surety is released by court order. No surety shall be released on an
obligation on a bail bond without court approval. If a person is arrested on an appearance bond
pursuant to K.S.A. 22-2809, the surety shall provide a written sworn statement setting forth the
reason(s) for the discharge when the person is delivered to the jail or alternatively the surety may
bring the person before a judge or magistrate at which time the surety shall provide either a
written or oral sworn statement to the court setting forth the reason(s) for the discharge. Unless
there is a request for an evidentiary hearing by either the person arrested, his or her counsel, or
the surety, the Court will determine at First Appearance whether the bail bond should be
continued in force or whether the bail bond should be revoked and the surety discharged.

15. Bail bonds designated as OR-Cash, Cash or Professional Surety shall be written only on
terms specified by a judge of the district court. If an accused person requests release on a
professional surety bond when cash or an OR-cash deposit bond has been specified, the deputy
clerk shall contact the judge authorizing the bond for modification of the bond.

16. This rule shall not limit or restrict the right of any person to seek or obtain pretrial release
under other statutory methods of admitting accused persons to bail or the authority of a judge of
the district court to determine bail. The participation of an accused person in this program shall
be on a voluntary basis.

17. This rule shall not apply to civil bench warrants.
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18. Definitions:

(a) The term "cash" as used in this rule means United States currency, a money order, or a

bank draft or certified check drawn on a Kansas banking or savings and loan institution.

(b) The term "court" as used in this rule refers to the District Court of the Third Judicial
District of the State of Kansas.

(c)The term "accused person” as used in this rule means a person in custody by reason of an

arrest report or a defendant in a criminal or traffic case

19. (a) District Judges may condition any OR or OR Cash Deposit bond as "with Supervision"

(ORS or ORDC - Supervised) bond.

(b) Persons released under supervised conditions shall report and maintain contact with personnel

of the Shawnee County Court Services designated to supervise pre-trial release.

(c) Persons released under supervised conditions are subject to all of the Standard Conditions of

Probation, as provided for in D.C.R. 3.308. Persons released upon supervised bonds shall be
given written notice of these terms and conditions by the pretrial release supervisor.

(d) Any supervised bond shall be subject to revocation upon affidavit of the pretrial release
supervisor which shall set forth the specific acts of violation. Upon review of an affidavit of
revocation, a District Judge may revoke a supervised bond and issue an arrest warrant. After
issuance of an arrest warrant, any party may make written application for a bond revocation
hearing and/or for a new bond or reinstatement of the original bond.
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EXAMPLE ORCD BONDS SET IN SHAWNEE COUNTY IN EXCESS OF THE 52,500 LIMIT

06CRI15 Ronald Shanek 10,000 ORCD* Drugs

06CR16 Barbara Brandon 5,000 ORCD* Forgery, identity theft

06CR17 David Hixson 40,000 ORCD Agporavated indecent liberties with a child
06CR19 Agnes New 10,000 ORCD Aggravated assault

06CR24 Roberta Grier 15,000 ORCD Drugs

‘06CR25 Antonette Wiseman 5,000 ORCD* Theft

06CR28 Nathaniel Browning 15,000 ORCD Drugs

06CR35 Nadeana Johnson 15,000 ORCD Agpgravated arson

06CR40 Calvin Jeffries 7,500 ORCD* Fleeing & Eluding

06CR53 Kyle Craney 25.000 ORCD Drugs

06CR58 James Long 10,000 ORCD* Aggravated battery

06CR59 Jeremiah Reece 7,500 ORCD* Criminal damage

06CR61 Edward Bowens 10,000 ORCD* Domestic battery

06CR73 Melvin Shaffer 5,000 ORCD* ‘Forgery.

06CR92 Jeffery Mcmanaman 15,000 ORCD Sex offender failing to register
06CR9S5 . Harry Hayes 15,000 ORCD Sex offender failing to register
06CR103 Damon Wilkins 10,000 ORCD Obstruction of justice

06CR107 Elias Luons-Sanchez 10,000 ORCD Aggravated battery

06CR108 Pablo Bargos 10,000 ORCD Aggravated battery

06CRI112 Philip Harsh 7,500 ORCD* DUI 3¢

06CRI116 Lance Franklin 15,000 ORCD Theft

06CR122 Raymond Mauney 5,000 ORCD* Theft

06CR125 Shawn Cummingham 5,000 ORCD Battery

06CR131 Lance Franklin 25,000 ORCD Drugs

06CR132 Carla Strong 10,000 ORCD Drugs

06CR133 Casey Ferguson 15,000 ORCD Drugs, weapons

06CR136 Joseph Johnson 5,000 ORCD* Domestic battery

06CR138 Anthony Wilson 5,000 ORCD* Theft

06CR139 Terra Moten 10,000 ORCD Forgery, identity theft

06CR 141 Kelly Marshall 10,00 ORCD* Aggravated battery

06CR 144 Kenneth Blake 5,000 ORCD Aggravated assault

06CR153 Donald Mccants 5,000 ORCD* DUI 3rd

06CR182 Sharon Bugg 15,000 ORCD Aggravated battery

06CR195 Kenneth Holford 10,000 ORCD Burglary

06CR202 Manuel Rayes 5,000 ORCD* Domestic battery

06CR209 Carl Lawson 10,000 ORCD*

06CR247 Ereginald Eetherson 5,000 ORCD* Drugs

06CR249 Timothy Bauman 5,000 ORCD* Registration violation, sex offender
06CR279 Jason Gfeller 5,000 ORCD* Making a false writing

(- 10%

* Indicates that the defendant has already failed to appear on the ORCD bond. Note that some of the cases are only months old. Cases filed in early 2006 have
higher failure to appear rates on the ORCD bonds, likely because defendants have not had much of an opportunity to fail to appear. Failure to appear rates are
even higher for ORCD bonds under $2,500. Page 1



06CR292
06CR293
06CR313
06CR316
06CR318
06CR326
06CR329
06CR349
06CR346
06CR354
06CR367
06CR380
06CR384
06CR398
06CR402
06CR340
06CR453
06CR485
06CR490
06CR517
06CRS524
06CR529
06CR532
06CR540
06CR542
06CR547
06CR557
06CR559
06CR563
06CR571
06CR574
06CR587
06CR595
06CR604
06CR612
06CR633
06CR643
06CR652
06CR653
06CR671
06CR681

Geoffry Beers
Robert Markham
Sandra Jenkins
Elizabeth Gibson
Gerald Mckinney
Isahiah Walters
Bryan Wortz
Johnny Powers
James Drewelow
Dewayne Cushinberry
Ryan Thompson
Nancy Armstrong
Loretta Tanner
Dorene Brown
Julius Brown
Dewayne Berry
John Wilks

Juenal Espinosa
Charles Spalding
Christopher Metland
Brian Mudler
John Jeffries
Paula Ward

Ryan Gayton
Lester MacDonald
Matthew Syrokosz
Clayton Hawkins
Carlos Perez
Steven Burris
Diane Walker
Randall Burrell
Dawn Williams
Jeremy Howerton
Alexander Dehart
Sonia Barnes
Brian Wahweotten
Richard McClaurine
Blake Swanson
Marcellino Gonzales
Donnell Timley
Darin Newell

5,000 ORCD*
5,000 ORCD*
5,000 ORCD*
5,000 ORCD*
5,000 ORCD*
10,000 ORCD
5,000 ORCD*
5,000 ORCD*
5,000 ORCD*
5,000 ORCD*
5,000 ORCD*
5,000 ORCD*
5,000 ORCD
10,000 ORCD*
5,000 ORCD*
10,000 ORCD*
5,000 ORCD*
5,000 ORCD*
5,000 ORCD
5,000 ORCD*
25,000 ORCD
25,000 ORCD*
5,000 ORCD*
7.5000 ORCD
5,000 ORCD*
5,000 ORCD*
5,0000 ORCD
5,000 ORCD*
5,000 ORCD*
5,000 ORCD *
5,000 ORCD*
50,000 ORCD
5,000 ORCD*
7,500 ORCD*
10,000 ORCD*
5,000 ORCD
30,000 ORCD
5,000 ORCD
5.000 ORCD
10,000 ORCD
7,500 ORCD*

Drugs

Aggravated battery

Battery against LEO

Theft

Domestic battery

17 counts of theft and burglary
Domestic battery

Theft

DUT 4th

Drugs

Burglary

Theft, Drugs

Violation of PFA
Registration violation, sex offender

Theft

Violation of PFA

Theft

Criminal Damage, Battery against LEO
Battery, arrested on new charge
Criminal Damage

Criminal Damage

DUI 3rd, DWS 2nd

Arson

Aggravated Battery

Theft

DUI 3rd

Aggravated Indecent Liberties with Child
Violation of PFA

DUI 4th

Aggravated Battery

Drugs

Aggravated Robbery

Poss of Stolen Property

DUI 4th

Drugs

Agpgravated assault
Aggravated Assault

DUT 3rd

DUI 3rd

Drugs

Assault

* Indicates that the defendant has already failed to appear on the ORCD bond. Note that some of the cases are only months old. Cases filed in early 2006 have
higher failure to appear rates on the ORCD bonds, likely because defendants have not had much of an opportunity to fail to appear. Failure to appear rates are

even higher for ORCD bonds under $2,500.

Page 2
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06CR700 Jeremiah Reece 7,500 ORCD Violation of PFA

06CR756 Harry Ezell 5,000 ORCD* Theft and DWS

06CR777 Anthony West 10,000 ORCD Aggravated Battery

06CR778 Anthony West 10,000 ORCD Burglary

06CR786 Darryl Humphrey 10,000 ORCD Aggravated Indecent solicitation of child
06CRE12 Nicholas Crites 25,000 ORCD Aggravated Indecent liberties with child
06CR 1478 Thomas Hall 150,000 ORCD Electronic solicitation of a minor
06CR 1488 Michael Jackson 100,000 ORCD Aggravated Battery

06CR 1489 Jesse Russell 10,000 ORCD Fleeing and eluding

06CR1500 Randy Grittner 10,000 ORCD Stolen property

06CR1508 Lisa Dirk 15,000 ORCD Involuntary manslaughter
06CR1512 Casey Ferguson 25,000 ORCD Drugs

06CR1518 Troy Bradley 10,000 ORCD Criminal Damage

06CR 1523 Jeremy Henderson 15,000 ORCD Criminal Discharge of a firearm
06CR1529 Gernado Lozya 10,000 ORCD Drugs

06CR1530 Brandon Amack 10,000 ORCD Aggravated Assault

06CR 1531 Bruce Hall 10,000 ORCD Drugs

06CR1532 James Young 10,000 ORCD Burglary

06CR1538 Willie Vasser 10,000 ORCD Domestic Violence

06CR 1541 Lee Spiller 15,000 ORCD Drugs Forgery

06CR1551 Karwin Johnson 15,000 ORCD Agpgravated Battery
06CR1559 Brandi Warner 10,000 ORCD Forgery

06CR1560 Anita Huggins 10,000 ORCD Theft

06CR1585 Stephanie Miller 50,000 ORCD Aggravated Robbery
06CR1586 Sheronda Washington 5,000 ORCD* Theft

06CR1587 Brian Delaughter 10,000 ORCD Domestic Battery

06CR1588 Terry Riley 25,000 ORCD Domestic Battery

06CR1589 David Weiland 15,000 ORCD Drugs

06CR 1594 Aaron Dirk 10,000 ORCD Criminal Damage

06CR1595 Jeff Jackson 15,000 ORCD pur 3¢

06CR1616 Kerry Baker 15,000 ORCD Burglary

06CR 1664 Miguel Rodriguez 20,000 ORCD Aggravated Assault
06CRI1677 Clyde Counts 10,000 ORCD Fugitive from justice
06CR1685 Carl Lester 10,000 ORCD Dom battery

06CR1691 Kevin Storm 10,000 ORCD Aggravated battery

06CR 1704 Jason Flesher 10,000 ORCD DuI 3™

06CRI1711 Chris Bigelow 15,000 ORCD Aggravated weapons violation
06CR1721 Alberto Solis 15,000 ORCD Drugs

06CR1733 Eric Stevenson 20,000 ORCD Aggravated battery
06CR1760 Donald Hovey 10,000 ORCD Fleeing and eluding

06CR1767 Johnny Carnes 10,000 ORCD Drugs

b410

* Indicates that the defendant has already failed to appear on the ORCD bond. Note that some of the cases are only months old. Cases filed in early 2006 have
higher failure to appear rates on the ORCD bonds, likely because defendants have not had much of an opportunity to fail to appear. Failure to appear rates are
even higher for ORCD bonds under $2,500. Page 3



06CR1768 Ricky Freeze 15,000 ORCD Abuse of child
06CR1790 Arrington Gayden 10,000 ORCD Drugs

06CR1820 Cecil Wieland 25,000 ORCD Drugs

06CR1821 James Gish 25,000 ORCD Drugs

06CR1838 Gwyndell Declerck 15,000 ORCD Fleeing and eluding
06CR 1843 Anthony Sullivan 250,000 ORCD Agoravated battery
06CR 1844 Michael Whitfield 250,000 ORCD Aggravated battery
06CR1845 Rickie Loyd 25.000 ORCD* Aggravated robbery
06CR 1846 William Rogers 15,000 ORCD Aggravated battery
06CR1847 Mary Shannon 10,000 ORCD* -Theft

06CR1848 Ernest Smith 150,000 ORCD Kidnaping

06CR1849 Mike Blankenship 150,000 ORCD Kidnaping

06CR1853 Travis Shepley 10,000 ORCD Burglary

06CR 1855 Douglas Stickle 10,000 ORCD Fleeing and eluding
06CR1862 Greg Hanna 100,000 ORCD Aggravated assault on LEOQ
06CR1863 Brian Thompson 10,000 ORCD Dom battery
06CR1878 Derek Meek 10,000 ORCD Fleeing and eluding
06CR1882 Austin Boraman 25,000 ORCD Involuntary manslaughter
06CR1885 Daryl Mckinney 10,000 ORCD Batlery against LEO
06CR1893 Robby Mendez 10,000 ORCD Forgery

06CR1916 Joni Dupuis 10,000 ORCD Felony DUI and DWS
06CR1957 Courtney Austin 15,000 ORCD Stolen property
06CR1960 Frank Newton 20,000 ORCD Forgery, revoked reset at 500ca
06CR2001 Michael Dale 5,000 ORCD* Aggravated arson
06CR2025 William Dickinson 10,000 ORCD Drugs

06CR2045 Donald Jackson 10,000 ORCD Drugs

06CR2054 Rodolfo Santellano 15,000 ORCD Drugs

06CR2084 Jarrod Whitteker 10,000 ORCD Failing to register
06CR2100 Donald Williams 50,000 ORCD Agpggravated battery
06CR2118 Lewis Vaughn 20,000 ORCD Theft

06CR2129 Robert Ewing 10,000 ORCD Drugs

06CR2135 Roderick Rivera 10,000 ORCD Drugs

06CR2149 Dennis Davis 10,000 ORCD 4" DUI

06CR2172 Lisa Harris 50,000 ORCD Drugs

06CR2181 Xavier Simms 50,000 ORCD Aggravated robbery
06CR2182 Steven Lee 50,000 ORCD Drugs

06CR2189 Paul Slugger 25,000 ORCD Drugs.

06CR2190 John Coffiman 10,000 ORCD Domestic battery
06CR2195 Scott Glenn 10,000 ORCD Violation of PFA
06CR2197 Travis Layne 75,000 ORCD Indecent liberties with a child
06CR2218 Jerad Pressler 10,000 ORCD* Forgery

-1\

* Indicates that the defendant has already failed to appear on the ORCD bond. Note that some of the cases are only months old. Cases filed in early 2006 have
higher failure to appear rates on the ORCD bonds, likely because defendants have not had much of an opportunity to fail to appear. Failure to appear rates are
even higher for ORCD bonds under $2,500. Page 4



06CR2221 Eric Kirtdull 10,000 ORCD Arson

06CR2223 Steven Allen 10,000 ORCD Drugs

06CR2226 James Harris 15,000 ORCD Criminal Possession of a firearm by a felon
06CR2233 Glenn Martin 250,000 ORCD Aggravated robbery
06CR2234 Joseph Kingcannon 25,000 ORCD* Aggravated robbery
06CR2237 Calvin Mounkes 10,000 ORCD DUI 4" DWS 2"

06CR2239 Blake Wade 20,000 ORCD Rape

06CR2246 Jeff Gregg 10,000 ORCD* DUl 3¢

06CR2248 Tonya Edward 25,000 ORCD Drugs

06CR2249 Myron Jones 25,000 ORCD Drugs

06CR2252 Steven Richards 10,000 ORCD Drugs

06CR2262 Kamet Gibson 10,000 ORCD Drugs

06CR2267 Nancy Highsmith 5,000 ORCD* Theft

06CR2297 Robert Counts 10,000 ORCD Aggravated weapons violation
06CR2299 Diana Posch 75,000 ORCD Agpgravated battery

b-112

* Indicates that the defendant has already failed to appear on the ORCD bond. Note that some of the cases are only months old. Cases filed in early 2006 have
higher failure to appear rates on the ORCD bonds, likely because defendants have not had much of an opportunity to fail to appear. Failure to appear rates are
even higher for ORCD bonds under $2,500. Page 5



TESTIMONY IN SUPPORT OF SB 203

My name is Shane Rolf, I have been a professional bail bondsman in Olathe for
over 20 years. I am here today to provide the House Judiciary Committee with testimony
in support of Senate Bill 203.

Effects of Bill — History

This bill would essentially reaffirm the actions taken by this Legislature
on at least four different occasions. When 22-2802 was first adopted in 1970, the
Legislature had the option of providing for a 10% deposit option. In fact, this option was
the sole aspect of the Federal Bail Reform Act which was left out of the Kansas Statute.
Clearly, the Legislature did not want that option for Kansas. Later in 1985, 1987 and
1997 bills were introduced which would have provided statutory authority for a
percentage deposit bail system. All three of those bills were defeated, [HB 2009 in 1985,
HB 2252 in 1987, and SB 158 in 1997] reaffirming that the Legislature did not intend for
Kansas to have a percentage deposit bail bond system.

In 1994, the Kansas Attorney General issued an opinion that indicated — again —
that percentage deposit bonds were not permissible. In response to this, in 1995, the
Supreme Court authored Administrative Order No. 96 which authorized percentage
deposits bonds as a form of pre-trial release “in addition to the current statutory pretrial
release system.”

Propriety of Administrative Order 96

Does the Supreme Court have the ability and authority to write new statutory
law?

Clearly, by its own language, Administrative Order No. 96 is outside of the
current statutory scheme. It was not enacted by the Legislature, neither was it signed by
the Governor. In other words, this “Administrative Order” which creates a process of
release “in addition to the current statutory ... system,” was vetted by only one branch of
government. Specifically, the one branch that is not subject to electoral review.

[s it within the inherent rulemaking ability of the Supreme Court to create —
without statutory authority — a system of pretrial release beyond the control and dictates
of the Legislature? Various other courts have held that the Legislature designates the kind
and character of security that is to be provided for release on bail. The Supreme Court
determines the reasonableness and Constitutionality of that security.

According to the Opinion of the Kansas Attorney General [94-25]

“courts have inherent authority to make general rules, those rules must
conform to constitutional and statutory provisions. Therefore, a court cannot
promulgate rules which contravene statutory provisions. ..... Supreme Court Rule
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105 authorizes judicial districts to make rules necessary for the administration of
their affairs to the extent that they are not inconsistent with applicable statutes.”

While this opinion references District Courts, the question still remains, does the
Supreme Court have the authority to promulgate rules which contravene statutory

provisions?

To date the Supreme Court has not ruled 22-2802 as unconstitutional and in fact
in the Court’s own Rule 114 the Supreme Court indicates that:

The principal on any bond may at his option, in lieu of providing a surety,
deposit with the clerk of the district court cash money in the full amount of the

bond.

Is then the Supreme Court treading on ground and issues which are rightly the
prerogative of the Legislature?

Obviously, we feel that the Court is overstepping its bounds.

This bill simply reaffirms that the Legislature has — and retains — the authority to
establish the type and characteristics of bail available for pretrial release.

Purpose of Bail — Excessive Bail

In Kansas, Bail is a Constitutional right, with certain limitations. However, bail is
not intended to be a source of revenue for the State.! Further, many courts have held that
bond set in any amount higher than or for any purpose beyond securing appearance is to
be considered “excessive.” As noted above, excessive bail is also prohibited by the
Kansas Constitution. If the purpose behind these “deposit bonds” is to generate revenue
for the State or to simply ensure payment of court costs, then bail would be or should be
considered excessive.

Another court, in Wisconsin, a state which has outlawed professional bail,
indicated that the statute authorizing the seizing of bond funds does [not] allow courts to
set bail with an eye towards eventual imposition of a fine.

The commercial bail bond industry provides a valuable service to both the
accused defendant and the State. The accused defendant is able to gain his freedom
pending a determination of guilt or innocence, while the State is provided assurance that
the defendant will be present to answer those charges. The defendant is able to post bail
amounts which might normally be beyond his means, thus providing significant and
measurable incentive for reappearance, while the State is spared the cost of housing the
defendant during the pre-trial period. This process has been described as “balancing
competing concerns” and “paying full fealty to the basic principles of freedom and the
concept of the presumption of innocence.”

' Kansas Supreme Court, State v. Midland Insurance. “The purpose of bail is not to beef up public
revenues.”

-3



With deposit bonds, this balance shifts away from the State and toward the
criminal defendant. Deposit bonds may provide a less expensive means of release for the
defendant, but this is only because deposit bonds carry less incentive for reappearance.
The State and the taxpayers gain little from their use.

Effect on Commercial Surety Industry

Administrative Order No 96 and the programs it spawns have only one real
functional purpose: to do away with the Commercial Surety Industry.

It is important to recognize that the required cash deposit amount in this Order
(10%) is identical to the fee commonly charged by professional bail bondsmen. The goal
of these programs is to siphon clients away from bail bondsmen and lead to their eventual
elimination. This would have a negative economic effect on the Commercial Surety
Industry. In Shawnee County that goal has largely been met.

In Johnson County alone, the commercial bail bond industry employs about 20
people full time and at least another 20 part time. There are 24 surety companies
authorized to post bail. The Industry owns or leases commercial space which pays over
$16,000 in annual property taxes, as well as paying hundreds of thousands of dollars in
regular business expenses — advertising, rents, utilities, insurance, etc. — which contribute
to the local economy. All those employees pay income taxes and property taxes
themselves and contribute to the local economy, as well.

Statewide, there are hundreds of individuals and families who have dedicated
their lives and their efforts to this industry.

Allowing Administrative Order 96 to continue to multiply across the State will
have a very negative impact on the industry and those Kansas residents who are engaged
in the surety bail bond business.

Performance

As I noted above, the Kansas Legislature has rejected percentage deposit
programs in the past. The reason is simple: they do not do a good job of ensuring
appearance. Given that the primary purpose of bail is to secure appearance, methods of
release which do a poor job of ensuring appearance should not be supported.

There have been studies conducted — by impartial evaluators — to compare the
appearance rate associated with various types of pre-trial release. The most basic of these
studies was conducted by the Bureau of Justice Statistics, which is a branch of the
Federal Department of Justice. BJS conducted a study, published in 1992 comparing the
various types of release. Defendants released on deposit bonds failed to appear 25% more
often than those released on surety bonds. Further, those who absconded on deposit
bonds were twice as likely to still be at large after one year, when compared to surety
bonds. When this comparison was first conducted, the goal was to demonstrate that
surety bonds were not as effective as other types of pre-trial release. In actuality, the
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results demonstrated that surety bonds were the MOST EFFECTIVE type of pre-trial
release. As a result, BJS has never published this comparison data since then.

However, others have been given access to the raw data and have published
studies of their own. In April 2004, a study was printed in the Journal of Law and
Economics, which is published by the University of Chicago. The study is titled: The
Fugitive: Evidence on Public versus Private Law Enforcement from Bail Jumping. In the
study, two statisticians have attempted to compare apples to apples with various types of

releases by using a propensity matching score for defendants. Their conclusions are stark.
The paper indicates:

- The FTA rate for Deposit bonds is 33% higher than for Surety bonds.

- The Fugitive Rate” is 47% higher for deposit bonds

- Defendants who abscond on surety bonds are much more likely to be
recaptured compared with other forms of release.

- “States which ban commercial bail pay a high price.” The fugitive rate in
those states is estimated to be 85% higher for deposit bonds than it would be
using surety bonds.

Shawnee County Experience

Nine years ago, Johnson County was considering the possibility of a deposit bond
program. They contacted the Shawnee County District Court to ask about their
experience. Shawnee County officials wrote and indicated that their FTA rate was 4%.
This was based upon the number of cases charging the offense of Aggravated Failure to
Appear as a percentage of total case filings. (If this is the definition of failure to appear,
then this means that [ haven’t had anybody fail to appear in over five years.) As it
happens, the number of failure to appear warrants equaled about 34% of case filings. The
research I did back then clearly demonstrated that Shawnee County officials were not
above manipulating or redefining their data to support their program.

When Johnson County again looked at the prospect of a deposit bond program in
2005, ' had to check the performance of the Shawnee County program again.

To determine the true FTA rate on ORCD bonds in Shawnee County, I reviewed
500 criminal cases from 2004. I did this in blocks of 100 sequential cases spread
throughout the year’. In those 500 cases I found 162 ORCD appearance’ bonds. Of those
162 bonds, 53 resulted in failures to appear. (My definition of failure to appear is the
issuing of a bench warrant for non-appearance.) This is a failure to appear rate of
32.7% or 1 in 3. [This is remarkably similar to the FTA rate from 9 years ago.]

* Fugitive Rate is defined as missing for at least one year following failure to appear

* 04CR100-199, 04CR500-599, 04CR1000-1099, 04CR1600-1699, and 04CR2000-2099

* Shawnee County allows defendants who have been arrested by the police, but not charged, to post what
they refer to as bail, despite the lack of a judicial basis for setting bail. If charges are not filed within 90
days the deposit is refunded (less administrative fee). I have not included these “bonds” unless charges
were filed and the bond was utilized to secure appearance in the underlying case.
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The bottom line is that this program does not work, failures to appear are high,
and revenue from administrative fees is less than revenue would be from bond forfeitures
paid by surety companies.

To summarize the high points of the Shawnee County ORCD program:

- One in three defendants released on an ORCD appearance bond fail to appear;

- Shawnee County generates over $50,000 less, annually, in administrative fees
than Johnson County generates in bond forfeitures;

- Shawnee County’s incarceration rate is almost double that of Johnson
County’s (3.2 per thousand versus 1.7 per thousand). Put in other terms, if
Johnson County had the same incarceration rate as Shawnee County, the jail
would be holding over 1600 inmates right now;

- Shawnee County has the lowest rate of recovery of BIDS money of any
county with a public defender’s office, despite their claims of increased
payments from these ORCD deposits’;

- Shawnee County has one of the highest crime rates in the state, perhaps
because their probation officers are busy supervising pre-trial releases rather
than convicted defendants;

Clearly, Shawnee County is not the county to attempt to emulate.

Johnson County Experience

In late 2005, without any public hearings and without any input from the surety
industry, the Johnson County District Court implemented a limited version of the
Shawnee County program to test its effectiveness and/or viability in Johnson County.

Defendants were screened by court services officers on a daily basis. Those who
successfully passed through several filters, including residency, criminal history, offense
severity, lack of prior failures to appear were afforded the opportunity to post a deposit
bond.

In order to assist in measuring the efficacy of these deposit bonds, I have tracked
these bonds. The first ORCD bond was posted on October 14, 2005 and 1 have the
numbers through March 1, 2007. They are as follows:

From 10/14/05 through 3/01/07 there were 206 ORCD bonds whose cases were
successfully resolved. They were resolved as follows:
119 Sentenced
55 Diversion
28 Dismissed
2 Acquitted
1 Stay Order
1 Probation Revoked®

67 cases are still active and have yet to be resolved.

* Indigent Defense in Kansas, A Report on State Policy and Management. H.Edward Flentje, Jay P.
Newton. September 1995,
¢ Obviously, this bond was posted in violation of the local rules regarding ORCD bonds.
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For this same time period there were 59 failures to appear. This gives us a
working total of 265 bonds [206 + 59]. Of those 59 failures to appear, 27 are still
missing. This means that — after sixteen and a half months of this test program — the
failure to appear rate of the ORCD program is 22.26%. [ 59 divided by 265] With
45.7 % of those who missed court, still being at large. This number is particularly
disturbing given that those defendants who were granted these bonds were screened, at
great expense, and were considered to be the best risk to reappear. Certainly better risks
to appear than those defendants who were given surety bonds.

Additionally, there are 13 other cases which I did not include in this total. These
cases were resolved, but there were problems. These cases were resolved as follows:
2 — ORCD bond changed to PR after posting.
I — Defendant committed suicide.
1 — Defendant surrendered bond
1 — Case was dismissed prior to any court appearances.
8 — ORCD bonds were revoked for bond condition violations.

I did not include these in the overall numbers because of the confusion as to
where to place them. In theory, the revocations could be placed with the failures to
appear, because there were violations of the bonds, however they were not failures to
appear. The other five could have been placed with the successfully completed cases,
except that the bond did not last the duration of the case. Given this confusion, I have not
included these cases in my calculations. Either way, these cases do not substantially skew
the overall failure to appear rate.

A program which allows almost 1 in 4 accused criminals to abscond with little or
no repercussions would be difficult to justify.

DISCREPANCIES WITH JOHNSON COUNTY

To be fair, I should point out that I have included all ORCD bonds posted in
Johnson County District Court to reach my overall FTA rate of 22.26% (59 Cases).
Johnson County, in their calculations has excluded traffic bonds, or at least has
excluded traffic bonds as failures to appear.
My accounting indicates that ORCD bonds were posted as follows:
A) Criminal cases - 235 =197 resolved + 38 FTAs - FTA rate = 16.1%
B) Traffic Cases - 30 = 7resolved +21 FTAs - FTA rate = 70.0%

Cy All cases - 265= 206 resolved + 59 FTAs - FTA rate =22.2%

It is my understanding that Johnson County has calculated the FTA rate on ORCD
bond to be roughly 14.3%. Johnson County has calculated its FTA rate using only the
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failures to appear in criminal cases. However, they appear to have determined the failure
to appear rate/percentage based upon the total number of ORCD bonds — including those
allowed in traffic cases. [38 divided by 265 = 14.3%].

If one wished to calculate non-traffic FTAs, then all traffic cases should be
removed. '

Johnson County Revenue/Costs

As I noted, 59 ORCD bonds resulted in failures to appear. Of those, 27 are still at
large. Ten Motions for Judgment on Bond have been granted. [The use of the Motion for
Judgment on bond process brings up another problem. A Motion for Judgment on Bond
is a special procedural matter which is allowed only for bonds posted under KSA 22-
2802. KSA 22-2807 allows for a hearing to occur on a motion (rather than a separate
lawsuit) and it allows service to be made upon the Clerk of the District Court, rather than
the principal to the contract. ORCD bonds are an extra-statutory creation of the Supreme
Court and as such would have to be treated like ordinary contracts. L.E. a separate lawsuit
would need to be filed against the defendant to enforce them. ]

Notwithstanding their legality, judgments in the amount of $15,500.00 have been
granted. Deposits of $1,395.00 have been applied toward those forfeitures [$1,550.00 CD
- $155.00 administrative fee]. This means that there is an outstanding uncollected (and
uncollectible) balance of $14,105.00 in unpaid ORCD bond forfeiture judgments.
Additionally, the ORCD bonds for the remaining defendants who have been missing
longer than 60 days totals $11,800.00. If one factors the amount deposited less the
administrative fees on those bonds, this means the State is out an additional $10,738.00
for those defendants.

Therefore it is easy to conclude that the test program in Johnson County has
generated red ink in the amount of $24, 843.00 in unpaid bond forfeitures and
judgments alone. This is to say nothing of the cost of administering the program [The
man hours spent accounting for the funds, the cost of rearresting the individuals who fail
to appear, the cost of screening dozens of defendants each week, etc.] While these costs
are buried elsewhere, they are real costs and should be factored when considering the
efficacy of this program.

I would note that over the same period of time, my company alone has paid
$35,250.00 in bond forfeitures to the Clerk of the District Court. $14,100.00 of that total
has been transferred into the General Fund of Johnson County and the remaining
$21,150.00 has been paid to the General Fund of the State of Kansas. I cannot imagine
that I would represent more than a quarter of all forfeitures paid. As such, I am assuming
total surety bond forfeitures collected in Johnson County alone to be in excess of
$140,000.00. This means that the Johnson County General Fund has received at least
$56,000.00 in surety bond forfeiture payments. This is more than ten times the total
administrative fees generated from ORCD bonds. When one compares the revenue
generated for the State, you find $84,000.00 in bond forfeiture judgments paid to the
State versus nothing in administrative fees and about $837.00 in collected forfeitures.
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Also, over the past sixteen months, I have also spent over $45,000.00 in apprehension
expenses to return my wayward clients back to custody. While it is hard to quantify the
savings to the government, it is clear that there is absolutely no savings with ORCD
bonds.

In short the deposit bond test program can be summed up at follows:

A failure to appear rate of over 20%

Over 45% of those fugitives are still at large.

Over $14,000.00 in uncollectible judgments, with another $11,000.00 coming
due. .

Increased costs

Deposit bond systems can cause the state to incur substantial additional costs.
These include:

Costs of Recapture — The government has to bear the expenses of recapturing all
absconding defendants. This is a difficult cost to determine. A study in Illinois in the late
1980s indicated that the cost to return a fugitive to custody was $1,161.00 per fugitive.
Kansas recently completed Operation Padloc III, which was a program to locate and
recapture parole absconders and check on the status of registered sex offenders. The
program was operated on a Federal Grant of $28,000.00. Operation Padloc I1I returned 12
individuals to custody. This is slightly more than $2,300.00 per fugitive. My company
alone returned 162 fugitives to custody in 2006. This represents a savings of at least
$188,000 and as much as $372,000 (using Operation Padloc II figures) to the various
jurisdictions of the State of Kansas. And this is from just one surety company. Absent a
healthy surety industry, the State will have to bear those costs itself.

Every jurisdiction, including Shawnee County, which has effectively done away
with surety bail and replaced it with deposit bonds has had to establish large government
agencies or staffs to run these programs, or simply watch their cases go away. In Cook
County, Illinois, and Marion County, Indiana, for example, the pre-trial services offices
have staff dedicated solely to resolving failures to appear — in essence they have had to
establish their own warrants division (or in bonding terms, their own bounty hunters or
fugitive apprehension staff). Cook County Pre-trial has established a Failure to Appear
“booth™ in the lobby of the courthouse. Defendants who have missed court can simply
reschedule at the booth. A few years ago, Shawnee County (despite supposedly not
having a FTA problem) attempted to get funds for a “private marshal” answerable to the
court for purposes of apprehending fugitives. The money was not provided.

‘ Costs of incarceration — Obviously, if more people fail to appear on deposit
bonds — and the studies show that they do — those people are less likely to get back out
once they are recaptured. As I noted earlier, Shawnee County has an incarceration rate
almost double that of Johnson County. If Johnson County was forced to hold even an
additional 300 inmates in custody at $75 per inmate, per day, the county would incur $8.2
Million in additional annual incarceration costs for Johnson County alone.
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The BJS study further indicates that defendants on deposit bonds also take longer
to secure their initial release than surety bonds. After one month only 82% of defendants
who were to be released on deposit bonds had gained their release, versus 89% for surety
bonds. Given the statewide jail population, any increase in pre-trial incarceration (say
7%) will increase incarceration costs dramatically.

Intangible costs — Justice Denied, Eroding Respect for the Criminal Justice
System

If police officers are forced to deal with an increase in the number of fugitives,
then they will be taken away from their primary function of protecting the citizenry. Or,
if police officers are not retasked to this purpose, then criminal defendants will quickly
learn that justice can be avoided by simply absconding. They will quickly deduce that
their risk of recapture is simply a function of random bad luck (from their perspective).

This will help foster a “revolving door mentality” among charged defendants. The
defendant is caught, he pays a “toll” in the form of a deposit bond, then he is gone again
until, by a stroke of luck, he crosses paths with the police again. Since the jails have
become overcrowded, he is released on yet another deposit bond and the cycle begins
anew. All the while, justice is delayed and denied, and the victim of the crime is left to
wonder about the futility of the criminal justice system. Police officers become
embittered and frustrated about the increasing futility of their work, and the door opens
for ambivalence and corruption.

These are real costs to society, although it would be difficult to attach a dollar
figure to them.

It is quite easy to look at places that have adopted deposit bond programs. Life
has not become better in those places. Crime has not gone down. The costs of running the
criminal justice system have not gone down or even stabilized. Rather these locations
have seen large jumps in their crime rates, enormous expenses in housing criminal
defendants and increases in official corruption. Quality of life and property values have
gone down. Obviously, the world has not come to an end in these places, but the
taxpayers have suffered the burden of subsidizing the release of criminal defendants.

CLOSING

The bottom line is this:

If you feel that it is acceptable for the Supreme Court to use its rulemaking ability
to override the will and intent of the Legislature;

If you support the Courts commandeering an entire industry and charging the fees
it charges without providing the same service

Then you should oppose this bill.

However,
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If you feel that it is important to have a healthy and vital surety bail bond
industry, that we provide a valuable and important service; and

If you agree with the Colorado Supreme Court and the former Attorney General’s
opinion that this decision rests with the Legislature, and that the Legislature has already
spoken on this matter;

Then I would ask you to support this bill.

Thank you for your time and consideration in this matter.
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TO: Senate Judiciary Committee

FROM: David Stuckman, American Bail Coalition
DATE: March 13, 2007
RE: Written Support for SB 203

Good afternoon, Mr. Chairman, members of the committee, I am David
Stuckman and I am writing to you on behalf of the American Bail Coalition. We bail
agents are dedicated men and women who serve the communities in which we live. We
guarantee that defendants appear in court to defend charges, and that victims of crime
have their day in court.

We provide this service without cost to the taxpayers. The fee that we charge a
defendant pays for us to track the defendant through court, making sure that they
appear each time. If a defendant does not appear in court, the fee is used to pay for a
recovery agent to find and arrest the defendant. We use many methods to find a
defendant who has skipped court. We contact friends and family of the defendant, who
usually are co-signers guaranteeing the defendant’s appearance. We check the
defendant’s residence, with employers, and interview known associates. Eventually we
find the defendant and bring him back to the jurisdiction at no cost to the taxpayers.

SB 203 ensures that bondsmen remain in business in the state of Kansas and are
able to provide this vital service without raising taxes to pay for police to do the job.

House Judiciary
Date -|-
Attachment # ¥



MEMORANDUM
To:  House Judiciary Committee Members

From: Doug Smith for the Kansas Professional Sureties
Date: March 13,2007

Our members reviewed the records and local rules of the Johnson County District Court relating
to their Own Recognizance-Cash Deposit (ORCD) program for the last 15 months.

During that review we noted 88 instances were the Court exceeded their own rules on ORCD,
and permitted defendants out on bond with either a bond amount that was set above the
authorized limit or allowed a defendant who did not meet the qualifications to be included in the
program.

Attached is a copy of the Johnson County Own Recognizance-Cash Deposit Local Rule and a
brief summary of the cases we identified.

We request that the Committee support Senate Bill No. 203 and eliminate the Court created 10%
program, which is not consistent with K.S.A. 22-2802 or the Supreme Court Rule 114.

House Judiciary

Date 3-]3- ofl
Attachment # 3



JOHNSON COUNTY - CRIMINAL RULE NO. 8A

Own Recognizance-Cash Deposit

This rule establishes procedures and qualifications for Own Recognizance-Cash Deposit (10%) bonding for release
from custody in certain situations. This rule provides an alternative to surety bonding or 100% cash bonding in
qualifying cases, and is always subject to case-specific orders of the Court.

1.

10.

11.

Definitions:
A. The term "cash" as used in this rule means United States currency, a money order, or a bank draft or
certified check drawn on a Kansas banking or savings and loan institution.
B. The term "court" as used in this rule refers to the Tenth Judicial District Court of the State of Kansas,
or Johnson County District Court.
C. The term "accused person" as used in this rule means a person in custody by reason of charges in a
criminal or traffic case.
Court Services Officers, Deputy Sheriffs and Correctional Officers who are sworn in as Deputy Clerks of the
District Court are authorized to permit persons in custody to post bail bonds in accordance with the provisions
of'this rule.
Cases qualifying for ORCD (Own Recognizance-Cash Deposit) bonding must meet both of the following
qualifications:
A. Cases with bonds set at not more than $2,500.00; and
B. Cases in which the most serious charge is classified as a misdemeanor, level 8, 9 or 10 non-person
felony, level 4 drug felony or DUIL
Accused persons qualifying for ORCD bonding must be residents of The State of Kansas with a eriminal
history of "G," "H," or "L,'" and to whom none of the following apply:
A. Prior non-traffic bond forfeitures.
B. Has been extradited or is awaiting extradition to another state.
C. Has a detainer or hold from other states or federal authorities.
D. Has been detained for an alleged violation of probation.
Any accused person who qualifies under paragraph 4 above and whose case qualifies under paragraph 3 above,
may deposit with the District Court Clerk cash equal to 10% of the total amount of the bond set by schedule or
by the order of the charging judge, and execute a bail bond in the total amount of the bond. The Clerk shall
furnish the accused a cash deposit receipt for the funds deposited. All conditions of the bond set by the Court
and this rule must be satisfied by the accused person.
When an accused person is released on a ORCD bond, the cash deposit shall be held by the Clerk of the Court
until such time as the accused has fully performed all conditions of the bond and is discharged from all
appearance and financial obligations to the Court. When the accused has been so discharged, 90% of the cash
deposit shall be returned to the accused upon surrender of the cash deposit receipt issued by the Clerk. Ten
percent of the cash deposit shall be retained by the Clerk as an administrative fee. Cash deposit bonds
shall be placed in an interest-bearing financial institution account by the Clerk; however, no interest shall be
paid to the accused on a cash deposit bond. Annually the aggregate amount of administrative fees retained
and interest earned on cash deposits bail bonds shall be turned over to the General Fund of Johnson
County, Kansas.
A cash deposit receipt for ORCD bond shall be issued only to the person being released on bond. Any person
posting cash for another person shall be informed that any cash posted as a bail bond is the property of the
accused person and may be subject to forfeiture and/or application to payment of court ordered financial
obligations, and will be refunded only to the accused party. Any arrangements to furnish bond money are
between the lender and the accused person.
All ORCD bonds issued in Johnson County, Kansas shall be subject to the condition of forfeiture and the
amount deposited will become the absolute and permanent property of the State of Kansas should one or more
of the following occur:
A. Accused person makes a false statement or representation regarding the criteria for ORCD bond.
B. Accused person fails to appear in court pursuant to court order at any stage of the proceedings.
C. Accused person fails to report as directed to a Court Services Officer.
D. Accused person fails to perform any other condition of bond imposed by the Court.
Any person admitted to ORCD bond may be subject to Bond Supervision or other conditions imposed by the
Court.
This rule shall not limit or restrict the right of any person to seek or obtain pretrial release under other statutory
methods of admitting accused persons to bail or the authority of a Judge of the District Court to determine bail.
The participation of an accused person in this program shall be on a voluntary basis.
This rule shall not apply to civil bench warrants.
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Johnson County
ORCD Bonds posted in violation of local rules by either

exceeding dollar amount allowable or qualification requirements

Date
Bonded

10/11/05
12/30/05
1/2/06
1/15/06
1/16/06
1/16/06
1/18/06
1/18/06
1/25/06
1/26/06
2/1/06
2/3/06
2/3/06
2/12/06
2/14/06
2/17/06
2/19/06
3/7/06
3/7/06
3/13/06
3/18/06
3/18/06
3/28/06
4/4/06
4/10/06
4/14/06
4/18/06
4/21/06
4/21/06
4/21/06
4/22/06
4/22/06
5/8/06
5/8/06
5/12/06
5/16/06
5/19/06
5/25/06
6/2/06
6/14/06
6/19/06
6/20/06
6/25/06
6/28/06
6/28/06
6/28/06
7/1/06
7/1/06
7/4/06

Case
Number

05CR2902
05CR3625
06DV09
06CR132
06CR141
06DV90
98TC6505
02TC8160
02TC11922
06TR21
05TC619
06TR37
05TC7495
94CR447
06TR49
03TR433
06CR373
06CR536
05CR3611
05TC10543
06DV454
06CR851
06CR171
06CR727
03TR433
06DV590
06DV606
06CR903
01TR403
05TC8415
06CR1148
06CR1149
06CR990
06CR1287
06DV741
06CR1376
06CR1436
06CR1494
06CR308
04TC6662
06TR91
03CR1867
06CR1814
05TC1564
06DV1030
05TC8413
06CR1877
06CR1880
06DV1055

Bond
Amount

$1,000
$5,000
$4,000
$3,500
$1,500
$2,500
$1,500

$750

$300

$500
$1,500

$300

$250
$1,000

$750
$1,500

$100
$1,000
$2.,500

$750
$2,000
$2,000
$2,500
$1,500
$1,500
$2,500
$1,000
$2,000

$750

$350

$500
$2.,500
$1,000
$2,500

$500
$2,500
51,000
$2,500
$1,500

$750

$750
$1,000
$2,500
$1,000
$1,000
$1,000
$2,500
$1,500
$2,500

Qualify for
ORCD?
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No

Disqualification
Reason

DET
MO/$
$

$

MO
PF
PBF

PV,DET,CH-C,PBF

MO

Det

AZ PBF
MO
MO

WI

MO - 2 FTAs rei

MO, PBF
CH

CH

CH

CH

PF

PF
Tllegal
PBF
MO/PBF
CH

PBF

CH
MO/DET/PBF
MO/PBF
1L

PF

MO

§$, Ore DL
LADL
Tllegal
MO DL
lllegal
Det

PBF
PBF

PV, CH
Det/CH
PBF
PBF
MO,PBF
CH="C"
Tllegal
Tllegal

Charges

Computer crime

Domestic battery
possession cocaine



No.
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88

Date
Bonded

7/5/06
7/9/06
7/21/06
8/2/06
8/2/06
8/2/06
8/3/06
8/8/06
8/17/06
9/5/06
9/5/06
9/6/06
9/9/06
9/15/06
9/18/06
9/19/06
9/19/06
9/28/06
9/28/06
9/28/06
10/3/06
10/6/06
10/27/06
10/28/06
10/30/06
10/31/06
11/3/06
11/11/06
11/12/06
11/16/06
11/16/06
12/2/06
12/13/06
12/13/06
12/22/06
12/28/06
12/28/06
1/5/07
1/23/07

PF = person felony
CH = Criminal history

$ = Bond amount exceeds allowable

DET = Detainer
111 = llegal Alien

Case
Number
06DV1070
05CR3188
06CR2077
05TC2891
05TR366
06TR345
06TC6291
06CR1920
06CR2318
06CR1296
06CR2515
06CR2528
06DV1421
06CR2684
06CR2690
06CR2702
06CR2701
06CR2446
06TC763
06DV1524
06CR2868
06CR2872
06TR206
05TC4781
06CR3108
06CR3129
06DV1700
06DV1727
06CR3257
06CR3208
06CR3320
06CR3444
06CR3474
06DV1850
06DV1177
06TC699
06DV1949
06CR3500
07CR185

PBF = Prior Bond Forfeiture
Priors = Criminal History
State Code = Non-resident

Bond
Amount

$1,000
$3,000
$2,500
$1,000
$750
$750
$750
$2,000
$2,500
$1,500
$2,000
$1,500
$1,000
$2,500
$2,000
$2,500
$2,500
$10,000
$750
$1,500
$3,000
$10,000
$750
$750
$1,000
$2,500
$1,000
$500
$5,000
$2,000
$2,000
$3,000
$1,500
$1,500
§$5,000
$750
$5,000
$2,000
$2,500

Qualify for
ORCD?
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No

Disqualification
Reason
MO DL
$.PBF
PF
PBF
PBF
PBF, CH
PBE, CH, MO
PBF, CH
111
MO
MO
111
MO DL
111
CH
111
11
$, PF, CH
Det
111?
S
$
PBF
MO
CH
CH
MO
MO DL
$,DET, 1l
11
PBF
s
Det
11l - FTA stay
$.PF, Texas
PBF
$
MO
FLADL

$167,050 Total of bonds

Charges

(F) VCL

Fleeing LEO (PF)

Hosting a party

Eavesdropping -

Auto burglary

Battery LEO

Criminal threat (PF)

Domestic battery
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TO: House Federal-State Commiittee
FROM: Darrel Manning, Recovery Agent
DATE: March 13, 2007

RE: Written Support for SB 203

Good afternoon Chairman and members of the Committee. My name is Darrel
Manning and I am a bail bond recovery agent. I am writing to you in support of SB 203.

I wasin law enforcement for 14 years, including being Osage County Undersheriff for
two years, before I went to work in the bail bond industry in 2000. I work for various Kansas
Bail Bond companies and specialize in the recovery of defendants who fail to appear in court.
I have been asked to testify about recovery efforts when a defendant fails to appear in court.

When a professional surety posts a bond, the organization tracks the defendant’s
progress in court. Generally, the defendant is required to check in with the surety weekly.
The defendant is constantly reminded about court dates. When a court date comes, the surety
checks to make sure that the defendant appeared. Methods for such “court-checks” include
sending an agent to court to verify appearance or calling the court clerk to verify appearance.

If a defendant 1s released on bond through a surety and fails to appear in court, a
recovery agent immediately attempts to locate the defendant. We contact all of the persons
who have agreed to payment of the bond, guaranteeing payment of the bond should the
defendant fail to appear, as well as employers, family and friends. All of this information is
obtained and verified when the bond is posted. In most cases, we are able to quickly locate
and surrender the defendant to custody. Occasionally, a defendant will make a genuine effort
to “run from the law” and head to another state. In such situations, if it does not make
financial sense to travel to the other state, we contact a recovery agent in the other state and
hire that agent to recover the defendant. The standard fee for such work is 15% of the face
value of the bond plus expenses, but the fee is negotiable.

In contrast, when a defendant bonds out on cash and fails to appear in court, a warrant
is issued by the judge and the local sheriff notified. Sometimes the warrant is entered into the
national database, NCIC, allowing officers in other states to “see” that there is an active
warrant. There is a fee for entering a warrant into this database, so only the more serious
warrants are entered. Because law enforcement does not have funding for a dedicated staff
of officers to actively track defendants who missed court, only the most serious cases are
actively pursued. Even then, the warrants often must take a backseat to other law enforcement
duties. The vast majority of warrants never have an officer actively seeking to enforce it.
There simply are not enough officers to do this.

Thank you for the opportunity to speak in support of SB 203 and I encourage the
committee to pass this bill. I am available for any questions that any members of the
committee may have.
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SENATE BILL NO. 203
MARCH 13, 2007

Mr. Chairman Oneal, Committee Members;

My name is Randall Kahler, | am the General Manager of Mannie’s Bonding Company in Olathe, Kansas. |
have been a bondsman for over 14 years.

| appear here today in support to Senate Bill 203 and hope the Committee pass the proposals put forth in this
measure.

The bottom line is this: ORCD programs will cost the State and Counties millions of dollars every year. The
10 % ORCD bonding programs in effect today create a big black hole that costs the State of Kansas and its
taxpayers millions of dollars. Each bond jumper ties up 2 to 6 Officers in an attempt to apprehend them.
And that’s only if they can be found. In addition, a bond jumper will probably not receive a new bond and will
instead be incarcerated until their trial which necessitates the need for more jails. That of course, means
millions of more dollars.

Remember that Wyandotte, Johnson, Miami Linn, and numerous other counties around Kansas are border
towns, in which it only takes about 15-30 minutes to be in another state. The State line STOPS local law
enforcement from apprehending bond jumpers. Once the defendant is thumbing his nose at our legal system
from across the State line, The Sheriff can only call on outside agencies to help capture the defendant if the
crime is a felony. Most of the law enforcement in other states are willing to assist, but there are a few that have
their hands full with their own warrants and will not assist. Kansas City, Missouri is one of those jurisdictions.
And you can believe that criminals know that can get away if they can make it one inch into KC, MO.

In 1995 the Johnson County Jail handled on the average of 285-325 inmates, by 2006 with two jails had
doubled in size average 860-950 inmate’s on a daily bases. That is with the current ORCD program and the
Bond Supervision program in place.

Under the ORCD program, if the defendant has been released from jail and they jump bond, the judge is
unlikely to give them a new 10% ORCD bond, (authorized by Kansas Supreme Court, Order 96). (Kansas
Supreme Court order 96 is in direct violation of Kansas Supreme Court Rule 114), this will necessitate more
space for them to stay in jail while awaiting a court date. As you all are well aware, our jails are expensive and
they're overcrowded. Simply put, they will not be able to handle the extra load the ORCD program will force
upon them. Currently, Johnson County farms out an average of three hundred fifty people a day with the 10%
ORCD Program. Similarly, Wyandotte County farms their people out to Missouri. This is with the existing
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Programs in place today. I'm not sure how many millions of dollars it will cost to build the new jails to facilitate
what the ORCD programs generates, but I'm sure it will be tough to find the funds to do so.

The largest problem, however, is that local Sheriff's Offices in Kansas will have to depend on other agencies
to apprehend the defendants, some of which may lack the manpower to do so. Then you will have to
transport them back to Kansas through Security Transport Systems, or by sending Deputies to transport them
themselves. The result is the same — local law enforcement will be forced to pull officers off the streets as a
result of ORCD programs, and their already tight budgets will be stressed even further.

The ORCD Program will be a problem for the courts, by jamming up the system. When defendants fail to
appear, it necessitates extra court appearances and burdens an already overwhelmed system. On the other
hand, if you have a surety that signs for the defendant to get out, and if the defendant fails to appear the surety
will go where ever he/she is and return them back to the jurisdiction they are wanted in. The current system
leaves no cost to the taxpayers of Kansas or any other state and if the defendant is not apprehended then the
surety has to pay the state the full Bond amount.

Question: How can the State of Kansas be sufficient surety for a defendant? Is the State going to pay
Johnson County, Wyandotte County, or Shawnee County ect.., the full face amount of the bond, if the
defendant doesn’t show?

Reference:
Kansas Bill of Rights:
Section 9

All persons shall be bail able by SUFFICIENT SURETIES except for capital
offences, where proof is evident or the presumption great. Excessive bail
shall not be required, nor excessive fines imposed, nor cruel or unusual
punishment inflicted.

Supreme Court Rule 114

SURETIES ON BONDS
Whenever any bond is permitted or required to be taken by the clerk or
sheriff in accordance with the provisions of Chapter 60 without being
approved by the court. It shall be sufficient if the surety thereon is a surety
company admitted to do business in the state of Kansas. No corporation
other than a surety company may be accepted as a surety unless ordered
and approved by the judge. Whenever a natural person is accepted and
approved as a surety by a clerk or sheriff, the surety shall be required to
attach the bond a worn financial statement which reasonably identifies the
assets relied upon to qualify the person as a surety and the total amount of
any liabilities, contingent or otherwise, which may affect the persons
qualifications as surety. No attorney or the attorney’s spouse may act as a
surety on a bond in any casein which the attorney is counsel. The principal
on any bond may at his option, in lieu of providing a surety, deposit
with the clerk of the district court cash money in the full amount of the
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bond. The clerk shall retain the deposit until the bond is fully discharged and
released or the court orders the disposition of the deposit.
(History: Am effective September 8 2006)

Statutory Pretrial Release and the ORCD Bond

Our Order No. 96 (issued January 17, 1995) gives all judicial
districts discretion to adopt a pretrial release procedure similar to
DCR 3.311. Paragraph 2 of Order No. 96 clearly says that any
local rule dealing with pretrial release is "[i]n addition to the
current statutory pretrial release system."

The legislature has addressed pretrial release procedures. Under
K.S.A. 22-2802(1), persons charged with crimes "shall . . . be
ordered released pending . . . trial upon the execution of an
appearance bond in an amount specified by the magistrate and
sufficient to assure the appearance of such person before the
magistrate when ordered and to assure the public safety." Under
paragraphs (3) and (4), 22-2802 contemplates three types of
appearance bonds: own recognizance, surety, or a cash deposit
instead of the bond. The bond is to have sufficient sureties, unless
the magistrate decides that requiring sureties is not necessary to
assure appearance. In lieu of a surety bond, cash may be
deposited for the bond.

Under DCR 3.311, besides the statutory bonds described in 22-
2802, the ORCD bond, a hybrid type of bond, is created.
Paragraph 16 of DCR 3.311 provides that ORCD bond
participation is on a voluntary basis and the statutory methods of
providing bail are not to be limited or restricted. With the ORCD
bond, the judge sets a bond amount (for example, $1,000). The
accused is required to deposit 10 percent of that amount with the
clerk of the district court (§100). The accused receives 90% of
that deposit back upon completion of all obligations to the court--
unless the accused has other financial obligations such as back
child support or outstanding fines. If there are outstanding
financial obligations, the $90 will be applied to those. Ten percent
of the deposit ($10 in the example) will be kept as an
administrative fee. Another key provision is Paragraph 15. This
paragraph provides that when the court has specified the bond as
cash or ORCD but the accused wants a professional surety bond,
"the deputy clerk shall contact the judge authorizing the bond for
modification of the bond."
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Office of the Attorney General, State of Kansas. Opinion No. 87-11.
January 20, 1987.

Re: Insurance--General Provisions Relative to Casualty, Surety and
Fidelity Companies--Bail Bonding Companies

Synopsis: There are generally two types of bonds accepted by courts in
criminal proceedings. Insurance bail bonds are issued by a licensed
surety under the authority of K.S.A. 40-1102. Non-insurance company
bail bonds (commonly referred to as 'pocket bonds') are issued under
the authority of K.S.A. 22-2806. Only a natural person may write 'pocket
bonds' under the ‘authority and regulation of K.S.A. 22-2806. A
company may not write ‘pocket bonds' under the purported authority of
K.S.A. 22-2806 as such action would be in violation of K.S.A. 40-214
and the Uniform Unauthorized Insurers Act, K.S.A. 40-2701 et seq.

Cited herein: K.S.A. 22-2806; 40-201; 40-214; ) 40-1101; 40-
1102; 40-2701 et seq. look this up

40-201

Chapter 40.--INSURANCE
Article 2.--GENERAL PROVISIONS

40-201. Insurance company defined. For the purposes of this
article the term "insurance company" shall, unless otherwise provided,
apply to all corporations, companies, associations, societies, persons or
partnerships writing contracts of insurance, indemnity or suretyship upon
any type of risk or loss: Provided, however, That this definition shall not
be held to include fraternal benefit societies as defined in section 40-701
of this code or hospitals or hospital associations which have been in
operation ten years or more.

History: L. 1927, ch. 231, 40-201; L. 1935, ch. 193, § 1; March 14.

40-214

Chapter 40.--INSURANCE

Article 2.--GENERAL PROVISIONS
40-214. Conditions under which insurance may be written;
certificate of authority; revocation, when; unlawful acts. It shall be
unlawful for any person, company, corporation or fraternal benefit society
to transact the business of insurance, indemnity or suretyship, or do any
act toward transacting such business, unless such person, company,
corporation or fraternal benefit society shall have been duly authorized
under the laws of this state to transact such business and shall have
received proper written authority from the commissioner of insurance in
conformity with the provisions of the laws of this state relative to
insurance, indemnity and suretyship, and further, it shall be unlawful for
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any insurance company to effect contracts of insurance in this state on
the life or person of residents of this state or on property located in this
state except through persons duly licensed and certified in accordance
with the insurance laws of this state and subject to the provisions of
K.S.A. 40-245 and amendments thereto. Neither the enrollment of
individuals under a group policy nor the inclusion of insurance in a credit
transaction under an arrangement for its purchase by the creditor in
compliance with the applicable provisions of the uniform consumer credit
code shall constitute the effecting of a contract of insurance.

It shall be unlawful for any insurance company organized under the
laws of this state to do business in any other state or territory of the
United States without being first legally admitted and authorized to do
business under the laws of such state or territory, and the insurance
commissioner may revoke the license of any insurance company
organized under the laws of this state and doing business in another state
or territory without being first authorized so to do, and may require said
company to pay the taxes upon the business so unlawfully written to the
state or territory in which the business was written as provided by the
laws of said state or territory. A company shall be considered admitted
and authorized for the purposes of this section when it has been legally
authorized to operate in such other state or territory as a nonadmitted
insurer.

History: L. 1927, ch. 231, 40-214; L. 1929, ch. 196, § 1; L. 1959, ch.
209,81, L. 1974, ch. 184,§2;L. 1979, ch. 133, § 1; July 1.

40-1101

Chapter 40.--INSURANCE
Article 11.--GENERAL PROVISIONS RELATIVE TO CASUALTY,
SURETY AND FIDELITY COMPANIES

40-1101. Insurance company defined. Unless otherwise provided,
the words "insurance company" as used in this article shall be construed
to include any corporation having a capital stock as provided by section
40-1103, and organized for one or more of the purposes set out in section
40-1102.

History: L. 1927, ch. 231, 40-1101; June 1.
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40-1102

Chapter 40.--INSURANCE
Article 11.--GENERAL PROVISIONS RELATIVE TO CASUALTY,
SURETY AND FIDELITY COMPANIES

40-1102. Kinds of insurance and reinsurance authorized;
limitations; paid-up capital and surplus requirements. Any
insurance company, other than a life insurance company, organized
under the laws of this state or authorized to transact business in this
state may make all or any one or more of the kinds of
insurance and reinsurance comprised in any one of the following
numbered classes, subject to and in accordance with its articles of
incorporation and the provisions of this code:

(1) (a) To insure against bodily injury or death by accident and
against disablement resulting from sickness and every insurance
appertaining thereto;

(b) to insure against the liability of the insured for the death or
disability of or damages suffered by an employee or other person,
and to insure the obligations accepted by or imposed upon employers
under the laws for workmen's compensation:;

(c) toinsure against loss of or damage to, or destruction of
property of the insured, or to the property interests of the insured, and
to insure against such loss or damage to the property of others or to
the property interests of others, for which loss or damage the insured
may be liable;

(d) to become surety or guarantor for any person, copartnership
or corporation in any position or place of trust or as custodian of
money or property, public or private; to become a surety or guarantor
for the performance by any person, copartnership or corporation of
any lawful obligation, undertaking, agreement or contract of any kind,
except contracts or policies of insurance;

(e) toinsure titles to property and against loss by reason of
defective titles or encumbrances;

(f) toinsure the correctness of searches for all instruments,
liens, and charges affecting property;

(g) toinsure against loss by reason of the insufficiency of the
security conveyed or pledged under mortgage or deed of trust:

(h) to insure the payment of bonds and notes secured by
mortgages or deeds of trust, and to buy and sell mortgages or deeds
of trust upon real property and interest therein:

(i) toinsure against loss or damage which may result from the
failure of debtors to pay their obligations to the insured, and including
the incidental power to acquire and dispose of debts so insured, and
to collect any debts owed to such insurer or to any person so insured
by the insurer;
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(i) toinsure the payment of money for personal services under
contracts of hiring;

(k) to make inspections of and issue certificates of inspections
upon elevators, boilers, machinery and all mechanical apparatus and
appliances appertaining thereto; :

() toinsure against loss of use or occupancy caused by or
resulting from any of the risks comprised within this class; and
(m)  to insure against liability, loss or damage from any other rigk,
hazard, or contingency which may lawfully be the subject of
insurance, and specific authority for the transaction of which has not
been exclusively delegated to any other class or kind of company.
Any company writing insurance against the loss or damage caused
by fire, lightning, or by the perils of either marine or inland navigation
or transportation, to buildings or other structures erected upon land,
to piers, wharves, bulkheads, warehouses, marine vessels, railroad
engines, rolling stock or equipment of railroads, or carrying charges
for shipments of freight shall have a paid-up capital stock of at least .
$900,000, a surplus of at least $600,000, and shall have deposited,
pursuant to K.S.A. 40-229a, for the protection of its policyholders or
creditors, or both with the commissioner of insurance securities
authorized by K.S.A. 40-227, and amendments thereto, in an amount
equal to not less than the minimum capital stock required by such a
company, and shall maintain all reserves required by law for the kinds
and classes of business transacted. The deposit required by this
section for insurance companies not organized under the laws of this
state may be deposited as provided herein or with the insurance
department of any other state in the United States.

History: L. 1927, ch. 231, 40-1102; L. 1937, ch. 254, § 1; L.
1951, ch. 295, § 1; L. 1965, ch. 300, § 8; L. 1969, ch. 237, § 6; L.
1971, ch. 167, § 2 L. 1972, ch. 184, § 2; L. 1984, ch. 169, § 5; L.
1996, ch. 25, § 12; July 1.
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ATTORNEY GENERAL OPINION NO. 94-25

Criminal Procedure--Conditions of Release--Release Prior to Trial--
Local Court Rule Concerning Pretrial Release

Synopsis:

District court rule 3.324 does not sanction the practice of nonjudicial
officers admitting persons in custody to bail. Rather, the court has
determined bond amounts and types of bonds for certain crimes
and the nonjudicial officers are charged merely with executing the
court's mandate. '

K.S.A. 22-2814 et seq. do not authorize the practice of allowing a
defendant to post 10% of the bond amount with the clerk of the
district court. Furthermore, it is not permissible for a court to retain .
any portion of a cash deposit for the purpose of bond, however, the
“fee" which the third judicial district is currently collecting from the
defendants is not a "fine, penalty, or forfeiture" pursuant to K.S.A.
1993 Supp. 20-350 and, therefore, does not have to be turned over
to the state treasurer.

K.S.A. 22-2809 requires that a court release a surety on the bond if
the latter surrenders the defendant and requests discharge from the
obligation. Consequently, a court may not impose a condition in the
bond obligation which requires that a surety remain liable on the
bond until the criminal proceeding is over.

Paragraph 15 of the district court rule requires that the court's order
reflect the type of bond procedure that the defendant is using. Cited
herein: K.S.A. 1993 Supp. 20-350; 22-2802; K.S.A. 22-2809: 22-
2814; Kan. Const., art. 2, sec. 16.
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Summarizing our opinion, we conclude the following:

1. District court rule 3.324 does not sanction the practice of
nonjudicial officers admitting persons in custody to bail. Rather, the
court has determined bond amounts and types of bonds for certain
crimes and the nonjudicial officers are charged merely with
executing the court's mandate.

2. K.SA. 22-2814‘et seq. do not authorize the practice of allowing a
defendant to post 10% of the bond amount with the clerk of the
district court.

3. Furthermore, it is not permissible for a court to retain any portion of a cash deposit.
However, the "fee" which the third judicial district is currently collecting from
defendants is not a "fine, penalty, or forfeiture” pursuant to K.S.A. 1993 Supp. 20-350
and, therefore, would not be required to be turned over to the state treasurer.

22-2803

Chapter 22.--CRIMINAL PROCEDURE
KANSAS CODE OF CRIMINAL PROCEDURE
Article 28.--CONDITIONS OF RELEASE
22-2803. Review of conditions of release; application for
modification of conditions of release. A person who remains in
custody after review of such person's application pursuant to subsection
(6) or (7) of K.S.A. 22-2802 and amendments thereto by a district
magistrate judge may apply to a district judge of the judicial district in
which the charge is pending to modify the order fixing conditions of
release. Such motion shall be determined promptly.
History: L. 1970, ch. 129, § 22-2803; L. 1976, ch. 163, § 7; L. 1986,
ch. 115, § 56; Jan. 12, 1987.
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22-2806

Chapter 22.--CRIMINAL PROCEDURE
KANSAS CODE OF CRIMINAL PROCEDURE
Article 28.--CONDITIONS OF RELEASE
22-2806. Justification and approval of sureties. Every surety,
except an insurance company authorized to transact business pursuant to
subsection (d) of K.S.A. 40-1102, and amendments thereto, shall justify
by affidavit and may be required to describe in the affidavit the property
by which such surety proposes to justify and the encumbrances thereon,
the number and amount of other bonds and undertakings for bail entered
into by such surety and remaining undischarged and all such surety's
other liabilities. No bond shall be approved unless the surety appears to
be qualified. The appearance bond and the sureties may be approved
and accepted by a judge of the court where the action is pending or by
the sheriff of the county.
History: L. 1970, ch. 129, § 22-2806; L. 1992, ch. 314, § 3; July 1.

22-2807

Chapter 22.--CRIMINAL PROCEDURE
KANSAS CODE OF CRIMINAL PROCEDURE
Article 28.--CONDITIONS OF RELEASE
22-2807. Forfeiture of appearance bonds. (1) If there is a
breach of condition of an appearance bond, the court in which the
bond is deposited shall declare a forfeiture of the bail.

(2) The court may direct that a forfeiture be set aside, upon such
conditions as the court may impose, if it appears that justice does not
require the enforcement of the forfeiture.

(3) When a forfeiture has not been set aside, the court shall on
motion enter a judgment of default and execution may issue thereon.
If the forfeiture has been decreed by a district magistrate judge and
the amount of the bond exceeds the limits of the civil jurisdiction
prescribed by law for a district magistrate judge, the judge shall notify
the chief judge in writing of the forfeiture and the matter shall be
assigned to a district judge who, on motion, shall enter a judgment of
default. By entering into a bond the obligors submit to the jurisdiction
of any court having power to enter judgment upon default and
irrevocably appoint the clerk of that court as their agent upon whom
any papers affecting their liability may be served. Their liability may
be enforced on motion without the necessity of an independent
action. The motion and notice thereof may be served on the clerk of
the court, who shall forthwith mail copies to the obligors to their last
known addresses. No default judgment shall be entered against the
obligor in an appearance bond until more than 10 days after notice is
served as provided herein.
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(4) After entry of such judgment, the court may remit it in whole
or in part under the conditions applying to the setting aside of
forfeiture in subsection (2).

History: L. 1970, ch. 129, § 22-2807; L. 1976,
ch. 163, § 9; L. 1977,

ch. 109, § 17; L. 1986, ch. 115, § 58: L. 1999, ch.
57, § 30; July 1.

In Closing:
After reviewing the above cases there is no Kansas Status authorizing this type program except for Supreme  Court
Order 96 Which is in direct conflict with Supreme Court Rule 114. The judicial system is overwhelmed and the inmate
population continues to grow. With the ORCD program in effect this will only increase the population of inmates, as to
the studies in other states where they currently existing. This too will increase the sheriff duties in having to put more
warrant officers on the street to apprehend the defendants

Thank you for your Time

R.J. Kahler
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HOUSE JUDICIARY COMMITTEE P

TESTIMONEY OF MANUEL BARABAN

HOUSE JUDISARY COMMITTEE

SENATE BILL 203

MARCH 15™ 2007

MR. Chairman and Members of the House Judiciary Committee:

My name is Manuel Baraban and I have been in the bail bonding business for over 40 years
in Olathe, Kansas. I have been a resident of the State of Kansas for 57 years. I am also a
licensed Real Estate Broker in the state of Kansas and Missouri for over 50 years, and am a

licensed private detective in Kansas.

The purpose of Senate Bill 203 is to clarify K.S.A. 22-2208 not change it. The purpose of
bail is not to enrich the treasury but to guarantee the appearance of the defendant. If the
defendant fails to appear and is not apprehended by the surety then 100% of the bond
must be paid to the court. 60% of the forfeiture goes to the State of Kansas and 40% goes
to the county general fund. 40% of 100% would bring in more money to the county and
state then 10% of 100%.
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In 1970 K.S.A. 22-2802 was revised to include release by personal recognizance. This was to
be limited to residence of the state no prior record, no fail to appear and no threat to the

community.

In March 23 1978: house bill 3129, permitted the release on recognizance and supervised
release programs in the state. These programs will permit the pretrial release of those
selected individuals who are unable to post a money bond but have stable roots in the
community; dedicating that those individuals will appear at trail and their release will not
jeopardize the public safety. House bill 3129 authorized each district court to establish,
operate and coordinate supervised release programs, which would be administered by
probation officers and other personnel of the district court. Johnson County and

Wyandotte County has this program.

On three occasions the legislature introduced a bill, which would have independently
prohibited or confirm the 10% program. These bills include house bill 2009, introduced in
1985, this bill would have authorized what the courts are doing now, house bill 2961
introduced in 1986, and house bill 2252, which was introduced in 1987. All three of this bill

was defeated.

The 10% program began in 1986 on an administrative order by Judge William R.
Carpenter, over the objection of the Shawnee County Bar, and his failure to get House Bill
2009 to pass which he sponsored in 1985. On Feb 16 1994 Judge Carpenter suspended the
10% system based on the opinion of Attorney General Stephen. That it was not legal. On
the 17" day of January 1995, the Supreme Court authorized the 10% bond with out

hearing a case that was appealed from the court of appeals that refused to hear the case to

determine if it was legal to use the 10% system. The Supreme Court_authorized Shawnee

County to use the 10% system under the following rules, Bond limited to $2500.00 the

defendant must be a resident of the county for 6 months, no prior convictions, no fail to

appears, have a job, and no threat to the community no crimes of violence. Shawnee

County did not follow the guidelines set out. All types of defendants charged with crimes

were released on 10% including rape, agoravated robbery, aggravated assault, illegal use
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of firearms and person even charged with murder, and bonds ranging up to $250,000.00.

Johnson County has released defendants on 10% bonds as high a $10,000.00 and non

residence of the state, defendants with prior fail to appear, and defendants already

probation.

The average fail to appear on the 10% program is 33% in Shawnee County and in Johnson
County it is 25%. The 10% program places on the sheriff office and local police
departments a great burden to find the fail to appear as well failing to protect the public
and protect the rights of the victims to get their day in court. All this is a great cost to the
taxpayers. At one time Shawnee County wanted to hire 14 marshals to pick up the fail to
appear due to the 10% program. The county commissioners refused to fund this because of
the high cost to the taxpayers. The national average to apprehend a defendant that fails to
appear range from $1800.00 to $3000.00.

The ORCD program generated 3,500,000.00 over a 6-year period for Shawnee County.
This information was supplied to the Senate Federal State and Affairs Committee, the State
received nothing. If the full amount of the bonds were collected the amount would be
35,000,000.00 if 100% were collected on bond forfeitures. The State would have received
60% of the $35,000,000.00 and the county would have received 40% of the 35,000,000.00.
The state would have received 21,000.000.00 over 6 years and the county would have
received 14,000,000.00, far more than the county received on their 10% program. The 10%
program puts money in one pocket while taking a larger amount of money out of the other
pocket. The taxpayers pay all this additional cost. The opponents to this bill will tell you
that the county will lose money if the ORCD program is not allowed. This is its self is a
conflict of interest. When the sitting judge believes that the county should make money off
of the bond. This creates the image of impropriety that is self-evident. To get an honest
$1000.00 bond Shawnee County sets the bond at $10,000.00. This means the defendant
must place $1000.00 with the court. When the Court could set the bond at $1000.00 and let
a bondsman make the bond the defendant would only have to come up with $100.00 to pay
a bondsman. This not only causes the indigent defendant who can raise a $100.00 but not

$1000.00 remains in jail. If he could raise the $1000.00 he would have $900.00 left to pay
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an attorney. To justify that the 10% program makes money the court has to increase the

amount of bond making harder for the defendant to get out of jail.

SUPREME COURT RULE 107
DUTIES OF THE ADMINISTRATIVE JUDGE
(a) Personal Matters.
(b) Trail Court Case Assignments.
(c) Judges Assignments.
(d) Information Compilation.
(e) Fiscal Matters.
(f) Committees.
(g) Liaison and Public Relations
(h) Improvement in the Functioning of the Court.

The Administrative judge shall evaluate the effectiveness of the court in administering
justice and recommend changes. Release on 10% does not create effectives of the court to

administer justice.

This bill will not affect the release on personal recognizance, bond supervision, or house
arrest. Bond Supervision. ORCD program and bond supervision are two separate

programs.

Quoting Senator Phillip B Journey, “I am also troubled that our courts are more

concerned about generating revenues from cash deposits bonds than fulfilling their mission

as a trail court. The legislature created laws for the courts to follow on appearance bonds.

These laws were written to ensure the defendants appear in court and are designed to

protect the public. The courts have decided to defy the law, legislate from the bench and

establish their own rules, which they disregard. When an entity can’t follow the laws of this
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HOUSE JUDICIARY COMMITTEE .

or its own rules it is our responsibility to correct the problem.” Quote dated February 22

2007

——

Quoting Senator Greta Goodwin “Brought forth many voices on both sides of the issue. I

do not believe this bill is about money but the underlying issue is who sets and has the

responsibility to the public policy for our state. The legislature is the body, which

formulates funding policies for the government and the public policy for our state. We must

be willing to show leadership and do the right thing, which is to reaffirm our role as policy

makers.”

Supreme Court Rule 114

SURETIES ON BONDS

When ever any bond is permitted or required to be taken by the clerk or sheriff in
accordance with the provisions of Chapter 60 without being approved by the court it shall
be sufficient if the surety thereon is a surety company admitted to do business in the state
of Kansas. No corporations other than a surety company my accepted as a surety unless
ordered and approved by the judge. When ever a natural person is accepted and approved
as surety by a clerk or sheriff, the surety shall be required to attach to the bond a sworn
financial deposit statement which reasonably identifies the assets relied upon to qualify the
person as a surety and total amount of liabilities, contingent or otherwise which may affect

the surety on a bond in any case in which the attorney is counsel. _The principal on any

bond may at his option, in lieu of providing surety, with the clerk of the district court cash
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HOUSE JUDICIARY COMMITTEE

money in the full amount of the bond. The clerk shall retain the deposit until the bond is

fully discharged and released or court order the disposition of the deposit.

The 10% program does not conform to the Kansas Constitution Bill of Rights Article (9),

which states all person shall be bail able by sufficient surety except For capital offenses

where the proof is evident and presumption great. It also does not comply with Supreme

Court Rule 114. 10% of 100% is not sufficient surety.

In 1076 the legislature passed a bill authorizing the cities to release persons who are
residence of the state with a valid driver’s license to be released on a notice to appear. Since
then the failure to appear in the cities by defendants has risen to 50% to 70% depending on
which city you are referring to. The only time surety is used in the cities if the defendant
fails to appear two or more times. Before the notice to appear in the cities the fail to appear
rate was less than 5% and 95% of the bondsman appended those who failed to appear.

When a tax supported bail agency is created to assist the courts in screening defendants,
Parkinson Law about bureaucracy inevitably set in. Personal needs soar, budget request

climb, and in to time all the costs outweigh the bail agency’s value to the community.

The real questions that you should consider in senate bill 2003 are:

1. Does this change to the statue provide any benefit to the State? Yes

2. Does this change to t he statue provide savings to the taxpayers? Yes
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HOUSE JUDICIARY COMMITTEE c

3. Does this change protect the citizens and victims of the State of Kansas? Yes

4. Does this relieve law enforcement from having to spend time and money trying to

apprehend fugitives and save taxpayers money? Yes

S. Does this bill conform to the Kansas Constitution, Bill of Rights Article (9)? Yes

6. All persons shall be bail able by sufficient surety except for capital offences where

the proof is evident and presumption great. The question is 10% of 100% sufficient

surety. No.
7. If the 10% program is allowed this would put 1500 bondsman out of work. If the

average bondsman paid a minimum of $3000.00 in taxes to the state of Kansas the

State would loose $4,500,000. A vear in taxes.

Representatives I ask that the Judiciary Committee votes to approve Senate Bill 203.
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References
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194 JOURNAL OF THE SENATE

SB 184, An act concerning sexually violent predators; relating to costs of determination;
amending K.S.A. 59-29a04 and repealing the existing section, was considered on final action.

On roll call, the vote was: Yeas 33, Nays 7, Present and Passing 0, Absent or Not Voting
0.

Yeas: Allen, Apple, Barnett, Barone, Brownlee, Bruce, Brungardt, Donovan, Emler,
Francisco, Gilstrap, Goodwin, Huelskamp, Jordan, Kelly, Lee, McGinn, Morris, Palmer,
Petersen, Pine, Reitz, Schmidt D, Schmidt V, Schodorf, Steineger, Taddiken, Teichman,
Umbarger, Vratil, Wagle, Wilson, Wysong.

Nays: Betts, Haley, Hensley, Journey, Lynn, Ostmeyer, Pyle.

The bill passed, as amended.

EXPLANATION OF VOTE

MR. PRESIDENT: I vate No on SB 184. T understand the burden placed upon counties
ta pay the costs of defense in civil commitment hearings. We are constitutionially mandated
to pay for the defense when individuals released from custody are to be determined to be
a danger to themselves or others. I support the law. The fact that the prosecution will have
the purse strings of the defense is not appropriate. The image of impropriety is self evident.
We should refer this topic for interim consideration and create the equivalent to the Board
of Indigents Defense Services for these civil commitment hearings. The Attorney General
has no rule and regulation authority. There are no limits. There is no way to estimate the
costs. I oppose SB 184.—PHILLIP B. JOURNEY

Senators Betts, Hensley, Ostmeyer and Pyle request the record to show they coneur with
the “Explanation of Vote” offered by Senator Journey on SB 184,

SB 203, An act concerning criminal procedure; relating to appearance bonds; amending
K.5.A. 22-2803 and K.5.A. 2006 Supp. 22-2802 and 22-2807 and repealing the existing
sections, was considered on final action.

On roll call, the vote was: Yeas 38, Nays 0, Present and Passing 2, Absent or Not Voting
0.

Yeas: Apple, Bamett, Barone, Betts, Brownlee, Bruce, Brungardt, Donovan, Emler,
Francisco, Gilstrap, Goodwin, Haley, Hensley, Huelskamp, Jordan, Journey, Kelly, Lee,
Lynn, McGinn, Morris, Ostmeyer, Palmer, Petersen, Pine, Pyle, Reitz, Schmidt D, Schmidt
V, Schodorf, Steineger, Taddiken, Umbarger, Vratil, Wagle, Wilson, Wysong.

Present and Passing: Allen, Teichman.

The bill passed, as amended.

EXPLANATION OF VOTE

MR. PRESIDENT: Many valid questions have been raised about the legality of the “Own
Recognizance Cash Deposit™ (ORCD) bond program, the court bonding program for local,
low- risk criminal offenders. Yet the Chief Judge of the 10th Judicial District, Johnsan
County, has given valid reasons why the ORCD program should be allowed to continue,
and has expressed opposition to passage of SB 203.

In J.C., in the last 15 months, Johnson County courts bonded out 347 people through
the ORCD program. Of these, the failure to appear rate has been substanh‘{ally lower than
cash/surety bond cases.

ORCD is a tool judges can use in limited circumstances to monitor defendants. It usually
involves bond supervision through the Court Services Dept. Bond supervision requires the
defendant to report to a bond supervisor while the case is pending; this supervision enhances
rehabilitation of the defendant during the court process. It may include random drug testing,
monitoring of employment and no contact orders, and substance abuse and mental health
evaluation and treatment. Eliminating ORCD bonds could deter the rehabilitation of said
defendants, and thus harm community safety in Johnson County.

Because of my unanswered questions on the ORCD program in Johnson County, T pass
on SB 203.—BARBARA P. ALLEN

MR. PRESIDENT: SB 203 brought forth many voices on both sides of the issue. I do not
believe this bill is ahout money but the underlying issue is who sets and has the responsibility
of the public policy for our state.
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The legislature is the body which formulates the funding policies for the government and
the public policy for our state.

We must be willing to show leadership and do the right thing, which is to reaffirm our
role as policy makers.

Therefore I vote yes on SB 203.—GRETA GOODWIN

Senators Barone and Francisco request the record to show they concur with the
“Explanation of Vote” offered by Senator Goodwin on SB 203.

MR. PRESIDENT: I vote “Yes” on SB 203. I am troubled that our courts are more
concerned about generating revenues from cash deposit bonds than fulfilling their mission
as a trial court. The legislature created laws for the courts to follow on appearance bonds.
These laws were written to ensure that defendants appear in court and are designed to
protect the public. The courts have decided to defy the law, legislate from the bench and
have established their own rules, which they disregard. When an entity can't follow the laws
of this state or its own rules, it is our responsibility to correct the problem.—PHILLIP B.
JOURNEY

Senators Lynn and Petersen request the record to show they concur with the “Explanation
of Vote” offered by Senator Journey on SB 203.

SB 210, An act relating to county treasurers; concerning drivers’ license examinations;
relating to vehicle registration; relating to county treasurers acting as agents of the state;
amending K.S.A. 8-234a and K.S.A. 2006 Supp. 8-126 and repealing the existing sections,
was considered on final action.

On roll call, the vote was: Yeas 40, Nays 0, Present and Passing 0, Absent or Not Voting
0.

Yeas: Allen, Apple, Barnett, Barone, Betts, Brownlee, Bruce, Brungardt, Donovan, Emler,
Francisco, Gilstrap, Goodwin, Haley, Hensley, Huelskamp, Jordan, Journey, Kelly, Lee,
Lynn, McGinn, Morris, Ostmeyer, Palmer, Petersen, Pine, Pyle, Reitz, Schmidt D, Schmidt
V, Schodorf, Steineger, Taddiken, Teichman, Umbarger, Vratil, Wagle, Wilson, Wysong.

The bill passed, as amended.

SB 249, An act concerning cities and counties; relating to natural resource development
districts, was considered on final action.

On roll call, the vote was: Yeas 40, Nays 0, Present and Passing 0, Absent or Not Voting
0.

Yeas: Allen, Apple, Barnett, Barone, Betts, Brownlee, Bruce, Brungardt, Donovan, Emler,
Francisco, Gilstrap, Goodwin, Haley, Hensley, Huelskamp, Jordan, Journey, Kelly, Lee,
Lynn, McGinn, Morris, Ostmeyer, Palmer, Petersen, Pine, Pyle, Reitz, Schmidt D, Schmidt
V, Schodorf, Steineger, Taddiken, Teichman, Umbarger, Vratil, Wagle, Wilson, Wysong.

The bill passed, as amended.

SB 255, An act conceming insurance; pertaining to the use of lapse rates; amending
K.S.A. 2006 Supp. 40409 and repealing the existing section, was considered on final action.

On roll call, the vote was: Yeas 40, Nays 0, Present and Passing 0, Absent or Not Voting
0.

Yeas: Allen, Apple, Barnett, Barone, Betts, Brownlee, Bruce, Brungardt, Donovan, Emler,
Francisco, Gilstrap, Goodwin, Haley, Hensley, Huelskamp, Jordan, Journey, Kelly, Lee,
Lynn, McGinn, Morris, Ostmeyer, Palmer, Petersen, Pine, Pyle, Reitz, Schmidt D, Schmidt
V, Schodorf, Steineger, Taddiken, Teichman, Umbarger, Vratil, Wagle, Wilson, Wysong,

The bill passed, as amended.

SB 259, An act relating to the secretary of state; concerning corporations and
partnerships; amending K.5.A. 56-12104, 56-1a504, 56-1a608, 56-1a607, 56a-1201 and 56a-
1202 and K.S.A. 2006 Supp. 17-2036, 17-2718, 17-4634, 17-4677, 17-6202, 17-7002, 17-
7304, 17-7666, 17-76,123 and 17-76,139 and repealing the existing sections, was considered
on final action.

On roll call, the vote was: Yeas 40, Nays 0, Present and Passing 0, Absent or Not Voting
0.

Yeas: Allen, Apple, Barnett, Barone, Betts, Brownlee, Bruce, Brungardt, Donovan, Emler,
Francisco, Gilstrap, Goodwin, Haley, Hensley, Huelskamp, Jordan, Journey, Kelly, Lee,

| 2-12



Bail bond

By BILL BLANKENSHIP
- and STEVE FRY
The Capital-Journal

& hawnee County District
Court has suspended an 8-

hall bond program because Attorney

General Baob Stephan ruled the court:
doesn’t have the authority to operate

such programs.

Rep. Marvin Smith, R-Topeka, and
Sen. Lana Oleen, R-Manhattan,
sought the attorney general’s apinion
on the court’s own recognizance-cash
deposit bond program.

Here is how the ORCD hond pro-
gram works:

Criminal defendants who meet
certain criteria can get out of jail
before trial if they pay the clerk of
the district court a 10 percent depos-
it of their required bond amount.

If the defendant makes all court
appearances, the court will refund
90 rercent of the cash deposit and

7 year-old court-administered- without; putting ;upt any. money : or.

‘would have to post.a bond backed by

keep the rest to recoup costs. - ;
If the defendant fails to make a,

bond and require its full payment. -

Without the program, the arrested

person would either be released.

property or, a bondsman.

o, Rb,r99% Font Cooipes—TF

program put on hold
‘Decision comes in wake of opmwn by Stephcm‘=

. hearing, the court can revoke the-

i

: staten'i;ent Fnday, ~“We! respecrt the

Stephan “determined no state law
specifically authorizes such a pro-

gram. He further determined the
Legislature on at least three occa-

* sions didn't pass bills specifically au-ﬂ,

thorizing ORCD bonds,
District judge William R. Carpen-

ter, the court's administrative judge, °

has touted the ORCD program, not- -

ing 98 percent of defendants re-
leased under it show up in court. The

fee retained by the court has gener-
ated $73,121 for Shawnee County.. .."

But Smith said he and others also
are concerned about a lack of ac-
countability for the program and the
personnel costs of administering it.

ol rw/

Smith’ contends those admlmstra-"
tive costs haven’t been factored into.
‘a’ cost-benefit analysis of the pro-
gram. He and'others want a Legisla-\
tive Post-Audit’ prqbe«gg the ORCQ 5
program m Shawnqe' unty an ;\go

=5 557

Carpente =saxd dinar prepared

attorney general and hlS opimions.’; -
But in’ the order. suspendmg the

program, Carpenter noted an attor- .

ney general’s opinion is only adwso’
ry. Carpenter said ‘the program

- would remain suspended until thea

law is clarified perhaps through a:
review by the court’s 13 judges. .

As to the program'’s cost and ac- "
countability, Carpenter said the pro- .

. gram hasn’t generated substantial

expense since ORCD' bonds constx-

‘tute a small percentage of all bonds.

The program also is audited by inde- |
pendent auditors once ‘a year," and -
the books are open for. mspectlon

: ‘Carpenter said. " .. | ; ﬂ
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IN THE SUPREME COURT OF THE STATE OF KANSAS
Administrative Order No. %9
In re: Pretrial Release

.1. Reference: Article 1, Section 3, Kansas Constitution, K.S.A. 20-101, and
K.5.A. 20-342.

2. In addition to the current statutory pretrial release system, regulation of
the conditions of and procedures for pretrial release of persons charged with crime
in the district courts of Kansas may also be accomplished by promulgation of a local
rule substantially as provided in the attached example. Examples of necessary
supporting materials are also attached.

3. Judicial districts whose current own recognizance-cash deposit pretrial
release programs are not substantially in compliance with the attached example
have until July 1, 1995, to submit a local rule substantially in compliance with the
attached example. All other districts may adopt a local rule for this purpose
whenever the judges of the district court determine such a rule should be adopted.
An information copy of any OR-cash deposit local rule adopted shall be forwarded to
the office of judicial administration concurrently with filing with the clerk of the

supreme court.

i T vl
BY ORDER OF THE COURT this,/~ day bty 1975
I

Richard W. Holmes
Chief Justice /

Attachments
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XII. Impact of prcﬁial release on .public sﬁfét){

Beyond the financial and workload impact of pretrial .fa'il‘u'res,"ﬁpbflj‘c safety is also
- compromised. The 5,816 releasees in the pretrial study weigh’tédisamp'lg".a_écouﬁled for 5,320
new arrests, or an average of almost one new arrest per person.’? Thise arrests were for
~+a wide range of charges, including both violent and property. offenses, . -
- Arrests, however, are not a complete measure of public saféty impact. _'Conv'iction on the
charge is a more definitive measure. In this study, slightly more than 50 percent of rearrests
. resulted in conviction. This victimization analysis, however, looks only. at convictions on
 violent and property charges, because each of these crimes "'-isi'.a"s,gurcdj of having at least one
o victim, . These charges accounted for_;'f_ﬁit')! percent of the t.t"')tgll‘-rearrgsts recorded for the
I . sample. Releasees convicted of violent, or property offenses accounted for at least 1,670
' additional victimizations (527 before weighting), a number which represents a conservative
meaéurement of the impact on public safety resulting from pretrial failure.

‘When the sample results are extrapolated to the population ‘frlom whi"ch they were drawn,
and the number of people released on all bond types studied is estimated.over a one year
o period, the problem of compromised public safety becomes evén larget. For instance, using
~#the weighted sample of 5,816 releasees and assuming relatively,consistent levels of release
| ‘over time, an estimated 30,000 defendants receive at least 't'gn;:. brctlﬁiaiar'réllzeasé “dLiring one
““#year in Cook County. Assuming relativély consistent levels -c_)‘f-‘ rea'ri'-eg‘t ‘(as based on the
rearrests recorded for the sample) these 30,000 releasees account for an estimated 27,734 |
rearrests. Applying the sample conviction rate of slightly md}é than 50 percent results in an .
- estimated 14,283 new convictions for these 30,000 pretrial releasees. Removing rcarrests for
S drug, sexual, and public order charges, an estimated 8,708 victimizations are attributable to
- defendants released prior to trial during one year in Cook County.

| A : \ v |
] A5 AT gireiid s
' ' e . i

""These weighted totals are based on 2,127 actual rele-g$é¢s, and‘i’,']:,,ﬁ%' rearrests. For
details of the weighting necessary for this sample, sce the "Pretrial failure: -a workload

peispective" section. ‘ o ity L Rl
i d 8 i . .
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KANSAS DISTRICT COURT

Chambers of Shawnee County Courthouse Officers:
NANCY E. PARRISH Division Fourteen NORMA DUNNAWAY
District Judge Topeka, Kansas 66603-3922 Administrative Assistant
(785) 233-8200 Ext. 4067 LINDA S. BEARD
Fax (785) 291-4917 Official Court Reporier
TO: Senators

FROM:  Nancy Parrish N&® ;

Chief Judge, Third Judicial District
DATE: February 21, 2007
RE: S.B. 203

I am writing you to encourage you to vote “NO” on Senate Bill No. 203. Senate Bill 203
prohibits the Own Recognizance (OR) Cash Deposit program that has been in effect in Shawnee
County for over 20 years. This pretrial release program is used for lower level bonds. For
example, a defendant posts either a $2500 OR cash deposit bond or a $2500 bond with
professional surety. The defendant either would pay $250 to a bondsman (generally the
bondsman charges 10% the amount of the bond) or $250 into the court. Ifthe $250 is paid into
the court, $225 is held until the completion of a defendant’s case and if he or she is convicted,
the $225 will be applied to court costs, probation fees, K.B.I fees, and restitution. The
remaining $25 is returned to the County General Fund. If the $250 is paid to a bondsman the
money is not available to apply to any costs, fees, fines, or restitution but instead goes into the
bondsman’s pocket.

In the last 6 years almost $3.5 million has been available from Shawnee County defendants to
apply toward court costs, probation fees, reimbursement for indigent defense costs, etc. In other
words, over half million per year has been collected for the State General fund, Approximately
$55,000 a year is returned to the Shawnee County General Fund. ‘The court does not retain any
of the money for its own use.

S.B. 203 not only prohibits OR cash deposit bonds but the bill also prohibits the posting of a cash
bond unless it is in the full amount of the bond which will eliminate another way that the State
can recoup court costs, fees, fines, etc. In other words, a defendant would have the choice of a
$2500 with professional surety with a payment of $250 to a bondsman or posting $2500 cash on
the case. The bottom line is that the defendant will choose the least expensive choice and goto
the bondsman and the court’s collection of court costs, fees, fines, etc. will sustain a major
reduction.

Please vote “NO” on Senate Bill 203.

| x- 1



Year Shawnee County OR Cash Deposit Received
Yearly and Available to Apply Toward a
Defendant’s Court Costs, Fees, Restitution, etc.

10% returned to the Shawnee
County General Fund

2006 $552.251.00

2005 | $656,425.00 $119,224,00

2004 $656,425.00

2003 $760,525.00 $77,529.35

2002 | $722,770.00 $144,495.72

2001 $592,730.00

TOTAL $3,839,924.45 $341,249.07
Source:

Third Judicial District Accounting Department
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104 RULES ENACTED BY THE SUPREME COURT

or party may advise the court in writing, with copies to other
counsel or parties, prior to the date of the call as to case status

and submit requests for the scheduling of hearings, pretrials and
trials.

Rule 105
LOCAL RULES

/ The judge or judges of each judicial district may make rules
that are found necessary for the administration of the affairs of
the district court, and of all courts of limited jurisdiction in the

district, to the extent they are not inconsistent with the applicable

statutes and rules promulgated by the Supreme Court.
District courts will not reproduce Supreme Court Rules in
publishing their local rules. Local rules promulgated by the dis-

S
DistrICT COURTS 10

trict courts shall be clear and concise and shall be effective upon
filing with the Clerk of the Supreme Court.

Rule 106
CUSTODY OF COURT RECORDS

No file or record of the court shall be permitted to be outside
of the physical possession and control of the clerk or judge except
on the signed receipt of an attorney or of an abstracter whose
place of business is within the county, and subject to being re-
turned immediately upon request. No file or record shall be taken
outside of the county of the clerk’s office except with the knowl-
edge and consent of the clerk or by order of the judge.

Rule 107
DUTIES OF ADMINISTRATIVE JUDGE

In every judicial district the Supreme Court shall designate an
administrative judge who shall have general control over the as-
signment of cases within said district under supervision of the
Supreme Court. Assignment of cases shall be designed to dis-
tribute as equally as is reasonably possible the judicial work of
the district. The administrative judge of each district shall be
responsible for and have general supervisory authority over the
clerical and administrative functions of the court.

At least once a month in single-county districts
once every three months in multiple-county districts the admin-
‘trative judge shall call a meeting of all Jjudges within the district
)t the purpose of reviewing the state of the dockets within the
district and to discuss such other business as may affect the

efficient operation of the court. Within guidelines established
bY the SU'DI'E]TIB Court. hv the indane Af tha fadiaial T - .

and at least

or by statute, the administrative judge shall have the following
TGSPDTIIJ?::?S&:;SI- Matters. The administrative ju.dge shall h.av_e ;Sl;-f
pegision over recruitment, removal, comp}?STanon, andd:zluz;r;)gmit
repare ¢
judicial employees of the court. He shall p > @
nm&'l];d'lﬁiiaées foI:' a;proval rules and regulat_lons govermgg: pers%r::;gl
tOatteri to ensure that employees are recruited, selected, prom ;
g; ciplined. removed, and retired appropriately.  under
[ fTriaE Court Case Assignment. Cases shall be assxhg‘ne nder
thgbsupewision of the administrative judge. Ux_aderd lsmi)l;p e
i the business of the court shall be apportioned a gs_ =
51('Jr;,'udges as equally as possible and he shall reassign C?Siases
nee gsity requires. He shall provide for the ass1gt_1n;entto  ERges
1:6(:;; special division established in the court. A ju g; Oualiﬁed
g is assigned shall accept that case unless he 1sb xs}:q e
2:32 interests of justice require that the case not be heard by
tha(lt)j?sge;a Assignments. The administrative judge, _with thte arf)(i
(:;al ofgthe other judges, shall provide for-t}?e' assn%mﬁlen mz;rt
PI‘: signment of judges to any specialized division o 1t efcr Va:
'li'&he5 agc?ministrative jucllgg shall prega{; zzﬁeojlfc?;); gfart]heocourt
ions. The plan shall be approvec he j
Catéog}iall be Eonsistent with statewide gug:le.hnes_. e o i
an(d) Information Compilation. The administrative judge e
have responsibility for development and coordination of statistica
ent information. . -
311((316)711;{225?31’14&&”& The administrative judge shall supervise the
irs of the court. . . .
ﬁs?gl éﬂf:;zittees. The administrative judge may app?-lfnt starll'xcc‘lamcgf
and special committees necessary for the proper performa
i the court. o o
ﬂl?g;lli?siiof and Public Relations. The admmlstratwglgudgie tsil;a:ll:
i i inistrative or public relatio
ourt in business, administra i _
Ir.r?Strt?zsrimV\/ﬂl'lxee: appropriate, he shall meet \xl;lth (ﬁr %esxgnatg c:lt:i:
' i i f the bench, bar, an
i to meet with) committees o .
1‘:23;5: to review problems and promote understa:;;in}fgl;e i
(h) Improvement in the Functioning of the Couf. Fheass i
istrative judge shall evaluate the effectiveness of the c
administering justice and recommend changes.

Rule 108

F ORIGINAL
CTION AND DISPOSITION O
REPRODY COURT RECORDS

(a) The administrative judge is a\ftl‘lorizecil_1 t:) prov}iglsgfo:{’) rp]lg:
i i tographing, electra photograp , or
tog;?;.:hinﬂg,ﬂﬁl:r’11?_:¢3£h?‘rorg‘m£f rpinrd which exists in that judicial

1%~19



114 RULES ENACTED BY THE SUPREME COQURT

\dard size paper. Typing shall be double-spaced except that single

:ing may be used for sub S
estate, itemizations, paragraphs, legal descriptions of real
the instrument.

[History: Am. effective July 1, 1982; Am. effective July 1, 1988.]
Rule 112
DUTY TO PROVIDE ADDRESSES FOR SERVICE

th:?t?l]é it;sctar:ces ir; which f}he Code of Civil Procedure requires
retary of state, the commissioner of j
of court, or other public officer serve by maillnsumnce’ ek
notice or other document on a named party ;
vson or corporation, at the instance a ,
-&ty, the latter party shall provide the
an address_ of the party to be served. If
bcele by restricted mail, the necessary posta
ta0 vg:cigr\ljmydthe party seeking service. If the address of a part
D hers eI cun-gntly appears on a registry or other recorc)i/
ol y davg to be kept in the office of the officer, that address
shal b LI;;e y the officer and none need be supplied by the
loca{e ;:.; I?fmtg eﬂsctdtlhe seg-vice.hUpon failure of the offic);r t;
‘ and address from his regist i
party or his counsel within ten (10) c:!aysg.ls  he shall notify the

any summons,
either a natural
nd request of another
officer with the name
service is required to
| charge shall also be

Rule 113
CLERK'S EXTENSION

Anlx?otiagils ftillled.p.u.raslu:{nt to Chapter 60 of the Kansas Statutes
g OI; the Initial time to plead to any petition, as the time
ki i tle simmons served upon the party, may be extended

adc)],itio:a(f gr of Elhe court for a period of not to exceed ten
g gm t}-r:u,fs. lT ]3 pafty seeking the extension shall prepare
o o dor e clel} § signature, and copies thereof shall be
o Kﬁszthgr all adx_zerse pa_rties in accordance with
ciilens 5t e r extensions of time to plead shall be by
[History: Am. effective July 1, 1982.]

Rule 114
SURETIES ON BONDS

. Xl\g:lin::e;i-, Zn'}f,}' Ir_)ond is germitted or required to be t
' TIE in accordance with the isi

6}(]) without being approved by the court U shall be o

the surety thereon is a surety company

b * ess in the State of Kansas.

< company may be accepted

aken by
: Chapter
» it shall be sufficient if
currently admitted to do
No corporation other than a
as a surety unless so ordered

quotations, and similar subsidiary portions of

DisTriCT COURTS 115

and approved by the judge. Whenever a natural person is ac-
cepted and approved as a surety by a clerk or sheriff, the surety
shall be required to attach to the bond a sworn financial statement
which reasonably identifies the assets relied upon to qualify him
as surety and the total amount of any liabilities, contingent or
otherwise, which may affect his qualifications as a surety. No
attorney or the attorney’s spouse may act as a surety on a bond
in any case in which the attorney is counsel. The principal on
any bond may at his option, in lieu of providing a surety, deposit
with the clerk of the district court cash money in the full amount
of the bond.. The deposit shall be retained by the clerk until the
bond is fully discharged and released or the court orders the
disposition of the deposit.

Rule 115
ENTRIES OF APPEARANCE

In all actions in which a party shall enter his appearance solely
by personally signing an instrument designed for that purpose,
and no attorney subsequently appears of record to represent him,
such entry of appearance shall be held to be ineffective to con-
stitute service under K.S.A. 60-203 unless the signature of the
party has been acknowledged before an officer authorized by law
to take acknowledgements.

Rule 116
ADMISSION OF ATTORNEY FROM ANOTHER STATE

(a) Any attorney not admitted to the practice of law in Kansas
but regularly engaged in the practice of law in another state or
territory, and who is in good standing pursuant to the rules of
the highest appellate court of such state or territory, who has
professional business in the courts or any administrative tribunal
or agency of this state, may on motion be admitted to practice
law for the purpose of said business only, upon showing that he
or she has associated with him or her, an attorney of record in
the action, hearing or proceeding, who is a resident of Kansas,
regularly engaged in the practice of law in Kansas, and who is
in good standing under all of the applicable rules of the Supreme
Court of Kansas. The Kansas attorney of record shall be actively
engaged in the conduct of the matter or litigation, shall sign all
pleadings, documents, and briefs, and shall be present throughout
all court or administrative appearances. Service may be had upon
the associated Kansas attorney in all matters connected with said
action, hearing or proceeding, with the same effect as if personally
made on the out-of-state attorney, within this state. Any out-of-
state attorney admitted pursuant hereto shall be subject to the
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Law Office of Darrell Smith

Overland Park, KS 66212
(913) 381-4338
Fax: (913) 341-4780

January 23, 1997

Manuel Baraban

Mannie’s Bonding Company
302 East Santa Fe

Box 546

Olathe KS 66061

Dear Mr. Baraban:

Thank you for providing me with a copy of proposed Senate Bill No. 28. After reviewing the
new sections at the beginning of proposed Senate Bill No. 28, like you I became concerned about the
possible impact this bill could have on the criminal justice system. As the former bond liaison with the
Johnson County District Attorney’s Office, as you know, I was in a position to observe quite closely the
machinations of the present bonding system in Johnson County, Kansas. Like you, I am quite concerned
that a cash recognizance system provides less incentive to a criminal defendant to appear in court. This
belief is based upon my assumption that the remaining 90% exists only in the realm of fiction. I would
be interested in seeing whether or not jurisdictions which have this system are actually collecting the
remaining 90% when a forfeiture and judgment are incurred. I have strong doubts that this remaining
90% is ever being collected.

This situation is different from a bonding contract with a professional surety such as yourself
where the contract provides security for the entire amount of the bond and in the case of a failure to
appear followed by a forfeiture and judgment, the court knows the entire amount of the bond may be
collected from the surety who assumes the risk of collecting reimbursement from his client. This
situation obviously provides far greater incentive to a defendant who knows that the entire amount of the
bond and not a paltry 10% will actually have to be paid if he fails to appear.

The predictable result if this legislation is enacted is that there will be far more warrants issued
for defendants failing to appear once it becomes common knowledge what the actual consequences for
failing to appear are. As a practical matter, a defendant who posts this 10% which must have cost
deducted prior to being returned, will realize that in most cases, he is not going to see the money again,
therefore, his incentive to show up for court is only the incentive to avoid having another warrant issued.
In many cases, the defendant might opt for a warrant.

[ am concerned that the priorities in this legislation are a short-sighted attempt to find another
source of revenue while sacrificing a system the provides maximum incentive to criminal defendants to
appear in court. In my opinion, the appropriate priority for society would be to make sure that people
showed up for court, not provide a system for collecting costs and fees at the cost of possibly allowing
accused criminals to escape justice. In the long run, any system which results in more failures to appear,
I believe, will cost more money to the state in an indirect manner. Obviously, if criminal defendants fail
to appear more frequently, more officers will be needed to serve warrants, more jail cells will be needed
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Manuel Barbarand -2- January 23, 1997

to incarcerate those who cannot make their second bond if they are picked up and more failure to appear
cases will in turn be filed by the District Attorney’s Office. This does not account for the other costs
incurred by a society in which people are out on the street on warrant status who should be in the
criminal justice system.

After reading this bill and knowing the high number of appearances in the Johnson County
district courts, I am reminded of a saying that my father was very fond of : “If it ain’t broke, don’t fix it.”
I would be very happy to discuss this matter with you further or anyone who wishes to receive my
opinion. It is my understanding that the Kansas County and District Attorneys Association is also
opposed to this legislation. I think that if this is correct, I think that the opinion of a statewide
prosecutors office should be weighted heavily by the legislature.

Please contact me if I can be of further assistance.

Sincerely,

Darrell L. Smith
Attorney

DLS/jv
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Shawnee County
Sheriff’s Department
Sheriff Dave Meneley

200 EAST 77+ 3
TOPELA KANSAS 88502-3222
COURTHOULSE ACCM 315 213-232-6202 TAT 20au

s
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]
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October 26, 1993

Representative James Lowther, Chairman
Legislative Post Audit Committee
Topeka, Kansas

Dear Chailrman Lowther and Committee Members:

As Sheriff of Shawnee County and a career police officer in
Topeka, I have a very cood knowledge of the crime problem in
Topeka and Shawnee County. I am aware of a bail bond program
being conducted by the Judges in this district. It would ap-
pear from my review of the situation there is no legal author-
ity for the program.

I believe that these type of programs do not deter crime, but i
in fact contribute to the crime problem. Anvtime you make it
cheaper to ccmmit crimes that activity will increase. These

type prcgrams only send the message to those who would conduct
themselves criminally that they will not be held accountable
beczuse the system again is making it cheager for them to do
business. What conclusion would vou draw Zrom this system if

vou were in their shoes.

I believe an investigation of the bail bond program is highly L
warranted. As a public official, I have no fear of investiga-
tions and 1f the Court is operating legally theyv should have

nc objection either. I personally disagree with any procram
which encourages criminal activity and this program can only
stimulate the business of crime.

/" /
I e
riff Dave Meneley
Shawnee County, Kads

[2-23



-14° 05 (MON) 11:35  PINEGAR-SMITH CO LLC TEL:785-235-8676 P.

Dear Representative Smith, Senator Oleen and Judge Carpenter:

You request our opinion concerning a pretrial release program embodied in district court
rule no. 3.324 of the third judicial district. Briefly, the program which is administered by
court services officers and employees of the department of corrections establishes arn
automatic bond schedule for pretrial release for certain crimes. Representative Smith and
Senator Oleen are concerned that certain facets of this program violate the statutes which
deal with pretrial release and surety bonds. Those concerns can be summarized as follows:

1. Do court services officers (CSOs) and employees of the department of corrections
(DCOs) who are sworn as deputy clerks of the district court, have authority to admit to bail
persons in custody?

2. Is it permissible for a court to allow an accused person to post 10% of the amount of an
appearance bond?

3. Is it permissible for a court to retain 10% of an appearance bond as an administrative
"fee” and must the court turn over this amount to the state treasurer pursuant to K.S.A.
1993 Supp. 20-3507

4. Does the court have the authority to impose certain conditions upon the surety relative to
the surrender of the defendant?

2. If a defendant requests to be released on a professional surety bond, can the court
modify the bond which is currently in place to reflect that change?

Our inquiry will focus on whether certain provisions of district court rule 3.324 violate the
statutes. In order to make that determination, it is important to not only review the rule itself
but to understand the mechanics of how it operates.

The rule establishes an automatic bond schedule (schedule) for certain crimes ranging
from county resolution violations to "C" felonies. The schedule sets forth the amount and
type of bond which the court will accept. Under certain conditions, persons in custody are
not eligible for schedule bonds. (Some of those circumstances include situations involving
prior bond forfeitures, extradition, prior felony convictions and if there is a threat to public
safety or fear that the accused may flee the jurisdiction,) If the schedule requires a surety
bond in the amount of $1,000 or less, Shawnee county residents may be released on their
own recognizance if they or their surety have significant ties to the county. (E.g. real estate,
employment, Kansas driver's license, etc.) Such a defendant as well as his or her surety
enter into a written recognizance bond by which the defendant agrees to appear in court
when required. If the defendant fails to appear, the bond is forfeited and the surety or the
defendant is liable for the face amount of the bond.

If the schedule requires a surety bond in an amount over $1,000 and less than $2,500,

Shawnee county residents may be released if they or their surety meet the significant ties

condition and if the defendant posts an "OR cash deposit bond" (OR-CD). This bond

requires that the defendant or surety deposit 10% of the face amount of the bond to the

clerk of the district court. If the defendant fulfills all the conditions that the bond requires,

90% of the deposited amount is returned ta the defendant and the clerk retains the

remainder as an "administrative fee" which is then turned over to the county. For example,

if the bond amount is $2,500, the defendant or surety pays $250 to the clerk. If the ;1‘—[
| -



STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ZND FLOOR, KANSAS JUDICIAL CENTER. TOPEKA 66612-1597

ROBERT T. STEPHAN MAIN PHONE: (913} 296-2215
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ATTORNEY GENERAL Februdry 2 2 ; 19 9 4 Cowsizi:czf;?;;c;g)eﬁsssg 3751

ATTORNEY GENERAL OPINION NO. 94- 25

The Honorable Marvin Smith

State Representative, Fiftieth District
State Capitol, Room 115-§

Topeka, Kansas 66612

The Honorable Lana Oleen

State Senator, Twenty-Second District
State Capitol, Room 136-N

Topeka, Kansas 66612

Honorable William Carpenter

Administrative Judge of the Third
Judicial District

Shawnee County Courthouse

Topeka, Kansas 66603-3922

Re: Criminal Procedure--Conditions of Release--Release
Prior to Trial--Local Court Rule Cancerning
Pretrial Release

Synopsis: District court rule 3.324 does not sanction the
practice of nonjudicial officers admitting persons
in custody to bail. Rather, the court has
determined bond amounts and types of bonds for
certain crimes and the nonjudicial officers are
charged merely with executing the court's mandate.

K.S:A. 22-2814 et seq. do not authorize the
practice of allowing a defendant to post 10% of the
bond amount with the clerk of the district court.
Furthermore, it is not permissible for a court to
retain any portion of a cash deposit for the
purpose of bond, however, the "fee" which the third
judicial district is currently collecting from the
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Representative Marvin Smith
Senator Lana Olecen

Judge William Carpenter
Page 2

defendants is not a "fine, penalty, or forfeiture"
pursuant to K.S5.A. 1993 Supp. 20-350 and,
therefore, does not have to be turned over to the
state treasurer.

K.S5.A. 22-2809 requires that a court release a
surety on the bond if the latter surrenders the
defendant and requests discharge from the
obligation. Consequently, a court may not impose a
condition in the bond obligation which requires
that a surety remain liable on the bond until the
criminal proceeding is over. g

Paragraph 15 of the district court rule requires
that the court's order reflect the type of bond
procedure that the defendant is using. Cited
herein: K.S.A. 1993 Supp. 20-350; 22-2802: X.S.B:
22-2809; 22-2814; Kan. Const., art. 2, § 1s6.

* * *

Dear Representative Smith, Senator Oleen and Judge Carpenter:

You request our opinion concerning a pretrial release program
embodied in district court rule no. 3.324 of the third
judicial district. Briefly, the program which is administered
by court services officers and employees of the department of
corrections establishes an automatic bond schedule for
bretrial release for certain crimes. Representative Smith and
Senator Oleen are concerned that certain facets of this
program violate the statutes which deal with pretrial release
and surety bonds. Those concerns can be summarized as follows:

1. Do court services officers (CS0s) and employees of the
department of corrections (DCOs) who are sworn as deputy
clecks of the district court, have authority to admit to bail
persons 1in custody?

2. Is it permissible for a court to allow an accused person
to post 10% of the amount of an appearance bond?

3. Is it peérmissible for a court to retain 10% of an
appcarance bond #: an administrative "fee" and must the court
tur:: Véer this amount to the state treasurer pursuant to
K:¥.A: 1993 gupp. 20-3507
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Representative Marvin Smith
Senator Lana Oleen

Judge William Carpenter
Page 3

4. Does the court have the authority to impose certain
conditions upon the surety relative to the surrender of the
defendant?

5. If a defendant requests to be released on a professional
surety bond, can the court modifv the bond which is currently
in place to reflect that change?

Our inquiry will focus on whether certain provisions of
district court rule 3.324 violate the statutes. In order to
make that determination, it is important to not only review
the rule itself but to understand the mechanics of how it
cperates.

The rule establishes an automatic bond schedule (schedule) for
certain crimes ranging from county resolution violations to

"C" felonles. The schedule sets forth the amount and type of
bond which the court will accept. Under certain conditions,
persons in custody are not eligible for schedule bonds. (Scme
of those circumstances include situations involving prior bond
forfeitures, extradition, prior felony convictions and if

there is a threat to public safety or fear that the accused

may flee the jurisdiction.) If the schedule requires a surety
bond in the amount of $1,000 or less, Shawnee county resildents
may be released on their own recognizance if they or their
surety have significant ties to the county. (E.g. real estate,
employment, Kansas driver's license, etc.) Such a defendant

as well as his or her surety enter into a written recognizance
bond by which the defendant agrees to appear in court when
required. If the defendant fails to appear, the bond is
forfeited and the surety or the defendant is liable for the o
face amount of the bond. '

If the schedule requires a surety bond in an amount over
$1,000 and less than $2,500, Shawnee county residents may be
released if they or their surety meet the significant ties
condition and if the defendant posts an "OR cash deposit bond"
{(CR~CD). This bond requires that the defendant or surety
depnsit 10% of the face amount of the bond to the clerk of the
district court. If the defendant fulfills all the conditions
that the bond requires, 90% of the deposited amount is
returned to the defendant and the clerk retains the remainder
as an "administrative fee" which is then turned over to the
county. For example, if the bond amount is-$2,500, the
defandant or surety pays $250 to the clerky #f the defendant
complies with the bond conditions, $225 is returned to him or
nher 4nd the clerk retains $25. If the defendant fails to
ccempily and the bond is forfeited the surety or the defendant

| -]
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Representative Marvin Smith
Senator Lana Olecen

Judge William Carpenter
Page 4

is liable for the face amount of the bond minus the amount
previously deposited.

With this background, we will answer your queries keeping in
mind that while courts have inherent authority to make general
rules, those rules must conform to constitutional and
statutory provisions. Therefore, a court cannot promulgate
rules which contravene statutory provisions. Gas Service v.
Coburn, 389 F.2d 831 (10th Cir. 1968), reversed on other
grounds; Synder v. Harris, 89 S.Ct. 1053, 394 U.S. 332, 22
L.Ed.2d 319 (1969); 21 C.J.S. Courts § 126. Supreme court
rule 105 authorizes judicial districts to make rules necessary
for the administration of their affairs to the extent that
they are not inconsistent with applicable statutes.

1. Do court services officers and employees of the department
of corrections who are sworn as deputy clerks of the district
court have authority to admit to bail persons in custody?

Paragraph 1 of district court rule 3.224 states, as follows:

"l. Court services officers (CS0O) and
Shawnee county department of corrections
officers (DCO) who are sworn as deputy
clerks of the district court, are
authorized to admit to ball persons in
custody in accordance with the provisions
of this order."

Absent statutory authority nonjudicial officers may not admit
accused persons to bail. 8 C.J.S. Bail § 50. Specifically, a
district court clerk has no power to take or approve
recognizances and the court may not deputize the clerk to do
So. Morrow v. State, 5 Kan. 563 (1869); 8 C.J.S. Bail § 52; 8
Am.Jur.2d Bail and Recognizance § 21. However, admitting a
person to bail is an entirely different act from the taking,
accepting or approving bail after its allowance by a court;
the former is generally considered to be a judicial act to be
performed by a court or judicial officer while the latter is
merely a ministerial function which may be performed by any
authorized officer. 8 C.J.S. Bail § 39, 8 Am.Jur.2d Bail and
Recognizance § 9. The act of taking and approving the bail
bond in accordance with court orders has been held to be a
ministerial act which may be delegated without statutory
authority. Thus, after bail has been allowed and its amount
fized by the proper judicial officer, a clerk, by direction of
the court, may accept and approve a bail bond. 8 C.J.S.
Bail,§ 53.
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Representative Marvin Smith
Senator Lana Qleen

Judge William Carpenter
Page 5

While the choice of language in paragraph 1 of the court rule
is unfortunate because it appears to allow CS50s and DCOs to
admit people to bail, in actuality, this is not what occurs.
The court, through its inherent rule making power, has
established bond amounts and types of bonds which are required
for certain crimes. Basically, the court has decreed that if
certain conditions exist, a person may be released from
Custody. The CSOs and DCOs do not set bond amounts nor do
they determine whether a surety is required. They merely
determine whether the defendant meets the conditions that the
court has already prescribed, and, if so, they ensure that the
appropriate paperwork is filled out by the defendant who is
then released. 1In effect, the court has preset the bond
amounts, the types of bonds, and the conditions under which a
defendant may be released and it is the responsibility of the
nonjudicial officers to ensure that the court's order is
carried out. Consequently, it is our opinion that the
district court rule does not sanction the practice of
nonjudicial officers admitting persons in custody to bail.
Rather, the nonjudicial officers are merely performing
ministerial acts pursuant to court order.

You indicate concern that this procedure may violate K.S.A.
1993 Supp. 22-2802 by releasing defendants prior to their
first court appearance. This statute states, in relevant
part, as follows:

"Release prior to trial. (1) Any person
charged with a crime shall, at the
person's first appearance before a
magistrate, be ordered released pending..
preliminary examination or trial upon the
execution of an appearance bond in an
amount specified by the magistrate and
sufficient to assure the appearance of
such person before the magistrate when
ordered and assure the public safety."

There is nothing in the statutes which prohibits the release
of a defendant on bond prior to his or her first appearance.
In tact, K.S.A. 22-2901(1) and (3) contemplate that a person
who is arrested be taken "without unnecessary delay" to a
mazistrate who can then fix the terms and conditions of an
apotarance bond. Consequently, it is our opinion that K.S.A.
1997 Supp. 22-2802 provides that if the defendant has not been
raoidaged prior to the first appearance, the defendant will be
released upon execution of an appearance bond.

12-9
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Representative Marvin Smith
Senator Lana Oleen

Judge William Carpenter
Page 6

2. Is 1t permissible for a court to allow accused persons to
post 10% of the amount of an appearance bond?

K.5.A. 1993 Supp. 22-2802(3) and (4) provide, in relevant
part, as follows:

"(3) The appearance bond shall be
executed with sufficient solvent sureties
who are residents of the state of Kansas,
unless the magistrate determines, in the
exercise of such magistrate's discretion,
that requiring sureties is not necessary
to assure the appearance of the person at
the time ordered.

"(4) A deposit of cash in the amount of
the bond may be made in lieu of the
execution of the bond by sureties."

The statutes do not specifically address the propriety of the
court's 10% OR-CD program. K.S.A. 1993 Supp. 22-2802 was
originally enacted in 1970 and it drew heavily on federal bail
reform law which was designed to encourage the release of
defendants without money bail and to minimize the number of
cases where the defendant would be detained pending trial.
Kansas Judicial Council Bulletin, October, 1969, p. 45.
Release on the person's own recognizance was the norm and
money bail or pretrial detention in lieu thereof was
contemplated only when special circumstances existed which
could best be met by use of traditional bond.

K.5.A. 1993 Supp. 22-2802 contemplates three types of bonds:
Appearance bonds with sureties, appearance bonds without
sureties, and a cash bond in the full amount. On at least
three occasions legislation has been introduced which would
have variously prohibited or codified this 10% program.

(House bill no. 2009 introduced during the 1985 session, house
bill no. 2961 in 1986 and house bill no. 2252 in 1987). All
three bills were defeated at various stages.

The court justifies its use of this program under the
autnority of K.&.A. 22-2814 et seq. which authorize each
district court t& "establish, operate and coordinate release
on recognizanceé programs and supervised released programs".
We Pavé reviewed the legislative history of these statutes in
orger to determiné whether the legislature intended to allow
Such & program under the auspices of these recognizance
statutes.
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Representative Marvin Smith
Senator Lana Oleen

Judge William Carpenter
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These statutes were originally enacted in 1978, however, the
supreme court concluded that they violated the one subject
rule in article 2, § 16 of the Kansas constitution. §State ex
rel. Stephan v. Thiessen, 228 Kan. 136 (1980). The statutes
were reenacted in 1981 without the constitutional
infirmities.

Recognizing the unfairness of a system that relied heavily on
money bail and professional bondsmen, these statutes were
enacted to rely less on the financial resources of the
defendant and concentrate on the risk of nonappearance.
Minutes, Senate Committee on Federal and State Affairs, March
23, 1978.

"House bill no. 3129 would permit the
establishment of release-on-recognizance
(ROR) and supervised released programs in
the state. These programs will permit the
pretrial release of those selected
individuals who are unable to post money
bond but who have stable roots in the
community indicating that they will appear
at trial and their release will not
jeopardize public safety. House bill no.
3129 would authorize each district court
to establish, operate, and coordinate ROR
and supervised released programs which
would be administered by probation
officers and other personnel of the
district court." Proposal No. 14, Report
on Kansas Legislative Interim Studies to
the 1978 Legislature, Feb. 1978, p. 56.

Neither proposal no. 14 nor any of the testimony before the
senate federal and state affairs committee included any
discussion of a 10% cash deposit bond program. However, it is
interesting to note that included in house bill no. 3129 was
an amendment to then K.S.A. 1977 Supp. 22-2802 which would
have allowed a defendant to execute an appearance bond and
deposit with the court a sum not to exceed 10% of the bond
amount -- the deposit to be returned if the defendant made the
required appearances. (House bill no. 3129, sec. 5).

However, the sernate committee struck the amendment and the 10%
cash deposit provision was never enacted.

in determining legislative intent, the historical background,

legislative proceedings and changes made in the statutes
during the course of their enactment may be considered in
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determining legislative intent. Urban Renewal Agency of
Xansas City v. Decker, 197 Kan. 157 (1966). Rejection by the
legislature of a specific provision contained in a proposed
enactment is persuasive to the conclusion that the act should
not be so construed as in effect to include that provision.
City of Manhattan v. Eriksen, 204 Kan. 150 (1969). (In
Erikson, the court interpreted the eminent domain act as not
including as an element of damage the cost of removal of
personal property -- noting that while the original bill
included such a cost as an element of damage, the senate
judiciary committee deleted the item.)

We cannot ignore the fact that when the ROR statutes were
being considered this 10% cash deposit program - which is
currently in use by the third judicial district court - was
specifically rejected. Consequently, it is our opinion that
the district court's 10% OR-CD program goes beyond the
authority granted to district courts under the purview of
K.S.A. 22-2814.

3. Is it permissible for a court to retain 10% of the OR-CD
bond as an administrative fee or must the clerk of the
district court turn it over to the state treasurer pursuant to
K.S5.A. 1993 Supp. 20-350°?

In Attorney General Opinion No. 89-113, we concluded that if
an appearance bond is in the form of a cash deposit, the
authority of the court to retain the deposit or to apply any
of it to court costs or fines depends on the statute because
the court has no inherent power to do so. In the absence of
such a statute, retention of the cash deposit is
impermissible. While we realize that this opinion addressed
K.5.A. 1993 Supp. 22-2802(4) - (a deposit of cash in the
amount of the bond may be made in lieu of the execution of the
bond by sureties), the rationale can be applied to the
situation at hand where the court accepts a percentage of the
bond amount in cash and then retains a portion of that cash as
a "fee." Consequently, it is our opinion that the third
judicial district court lacks the power to withhold any amount
from the cash deposit because there is no statutory
authorization to do so.

However, this "fee" is not a "fine, penalty or forfeiture"
which would trigger the operation of K.S.A. 1993 Supp. 20-350
which requires that "all moneys received by the clerk of the
district court from the payment of fines, penalties and
forfeiture shall be remitted to the state treasurer." A fee
is generally regarded as a charge for some service whereas a
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fine, penalty, or forfeiture is a becunliary punishment imposed
by a tribunal for some offense. Executive Aircraft Consulting
Inc. v. City of Newton, 252 Kan. 421 (1993); Vanderpool v.
Higgs, 10 Kan.App.2d 1, 2 (1884); United States v. Safeway
Stores, 140 F.2d 834, 839 (10th Cir. 1944);
Missouri-Kansas-Texas Railroad Company v. Standard Industries
Inc., 192 Kan. 381, 384 (1964). 1t is our opinion that the
fees collected by the district court clerk do not fall under
the purview of K.S.A. 1993 supp. 20-350 and, therefore, do not
have to be turned over to the state treasurer.

4. Does the court have the avthority to impose certain
conditions upon the surety relative to the surrender of the

obligor?

Paragraph no. 14 of the district court rules states:

"It is a condition on all private or
professicnal surety bail bonds in this
judicial district that sureties shall
agree to remain liable on all bail bonds
until all proceedings arising out of the
arrest and/or case for which the bond was
posted are concluded or until they are
released by court order. No surety shall
be released on their obligation on a bail
bond once posted without court approval.
Any surety or person arrested and turned
in on bond by their surety, may file a
motion with the court for a determination
of whether or not the bail bonds should be i &
revoked or continued." :

Your concern is whether this provisions violatés K.5.4,
22-2809 which provides:

"Any person who is released on an
appearance bond may be arrested by his
surety . . . and delivered to a custodial
officer of the court in any county in the
state in which he is charged and brought
before any magistrate having power to
commit for the crime charged; and at the
request of the surety, the magistrate
shall commit the parties so arrested and
endors&é on the bond . . . the discharge of

guch surety; and the person so committed
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Representative Marvin Smith
Senator Lana Qleen

Judge William Carpenter
Page 10

shall be held in custody until released as
provided by law." {Emphasis added. )

An appearance bond is a contract between the principal
{(defendant) and surety on the one hand and the state on the
other. State v. Indemnity Insurance Company of North America,
9 Kan.App.2d 53, 55 (1983). Theoretically, the court is a
party to the contractual obligation between the surety and the
defendant and, therefore, wouid have the right to negotiate a
condition that the surety remain liable on the bond until the
conclusion of the proceedings or until the court releases the
surety on the bond. The problem with this theory is that we
interpret K.S.A. 22-2809 as requiring the court to discharge
the surety upon the latter's request (if the defendant is
surrendered) and consequently baragraph 14's requirement that
sureties agree to remain liabie until the criminal proceeding
is over violates K.S.A. 22-2809's provision that sureties be
released upon request. However, it is appropriate for the
court to require that a surety file a motion for release as
long as that motion is granted without delay.

5. If the defendant requests to be released on a professional
surety bond, can the court modify the bond which is currently
in place to reflect such a change?

Paragraph 15 of the district court rule states:

"Bail bonds designated as OR-cash, cash or
professional surety shall be written only
on the terms specified by the district
judge. If a defendant requests release on
a professional surety bond when cash or’
OR-cash deposit has been specified, the
CS0 or DCO shall contact the judge
authorizing the bond, for modification of
the bond."

Whenever a defendant has been released on bond, the court
issues an order which designates the bond amount, bond
conditions, and the type of boand (i.e. professional surety,
nonprofessional surety, OR, OR-cash deposit, OR-supervised,
cash). If the defendant desires to use a professional surety,
the order will reflect this fact. If the order indicates a
bornd with a nonprofessional surety and the defendant desires
to use & professional surety instead, then paragraph 15
reguiires that the CSO or DCO contact the court so that the
order will reflect the change.
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Senator Oleen indicates concern that the court is somehow
restricting the ability of a defendant to obtain the services
of a professional bondsman by requiring that a defendant
select the OR-CD program. This complaint is beyond our
purview and moot in light of our opinion that the court's
OR-CD program goes beyond the authority granted to the court
under K.S.A. 22-2814 et seq. We interpret this paragraph to
require that the court order reflect the type of bond the
defendant is currently using as well as the conditions of the
bond and we find no violation of any statute in this
procedure.

Summarizing our cpinion, we conclude the following:

1. District court rule 3.324 does not sanction the practice
of nonjudicial officers admitting persons in custody to bail.
Rather, the court has determined bond amounts and types of
bonds for certain crimes and the nonjudicial officers are
charged merely with executing the court's mandate.

2. K.S.A. 22-2814 et seq. do not authorize the practice of
allowing a defendant to post 10% of the bond amount with the
elerk of the district court.

3. Furthermore, it is not permissible for a court to retain
any portion of a cash deposit. However, the "fee" which the
third judicial district is currently collecting from
defendants is not a "fine, penalty, or forfeiture" pursuant to
K.5.A. 1993 Supp. 20-350 and, therefore, would not be required
to be turned over to the state treasurer.

4. K.S.A. 22-280%5 requires that a court release a surety on
the bond if the latter surrenders the defendant and requests a
discharge from the obligation. Consequently, a court may not
impose a condition in the bond obligation which requires that
a4 surety remain liable on the bond until the criminal
proceeding is over.

5. Paragraph 15 of the district court rule requires that the
court orxder reflect the type of bond procedure that the
defendant is currently using.

Very truly yours,
7

>/ /agffrﬂ
ROBERT T. STEPHAN

Attorney General}pf Kansas

/ -
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3 Assistant Attorfiey General
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INTHE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS
ADMINISTRATIVE ORDER NO. / 75)
(Suspension of DCR 3.324)

It is the view of the Attorney General as stated in Opinion 94-25 that DCR 3 .324 goes beyond
the authority granted by K.S A. 22-2814, et seq., although such statutes do not e#pressly prohibit the
10% O.R.C.D. procedure. This opinion is based upon the inferred legislative intent of the statutes
as gleamed from their legislative history.

Although this is an advisory opinion only, DCR 3.324 is hereby suspended until further
clarification of the law and/or decision of all District Judges sitting en banc. Shawnee County
Correctio'ns, Court Services and the Clerk of District Court are directed not to accept O.R.C.D.
bonds from and afier the date of this order. The Clerk is further directed not to retain the ten percent
administrative fee when such cash deposits are refunded.

BY ORDER OF THE ADMINISTRATIVE JUDGE, Third Judicial District, Topeka, Kansas,

this _r=3A t”é&y of February , 1954,

R

s

on i/ i /-’
D Borrip S

WILLIAMR. C NTER/
Administrative Judde
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RESULTS OF SHAWNEE COUNTY 10% BAIL YEAR 1992

FOR THE YEAR 1992 IN SHAWNEE COUNTY THERE WERE 469 TEN PECENT BAIL BONDS
WRITTEN. FROM THIS THE ADMISISTRATIVE JUDGE CARPENTER GAVE THE COUNTY
COMMISSIONERS A CHECK FOR $14.300 00. THE NET PROFIT FROM THE TEN PERCENT
BAIL SYSTEM.

NOT KNOW ARE THE NUMBER OF FAIL TO APPEARS. NUMBER OF BONDS FORFITED.
AMOUNTS OWED ON THE BALANCE OF THE TEN PERCENT BONDS.

THE ABOVE QUESTIONS NEED TO BE ANSWERED AS WELL AS THE FOLLOWING.

. HOW MUCH OF THE NINETY PERCENT OF THE TEN PERCENT BONDS WAS EVER
COLLECTED. ON BOND FORFITURES. ( NONE OF RECORD AS OF THIS DATE). USING THE
NATIONAL AVERAGE ON THE LOWER SIDE A MIMIMUN OF NO SHOWS ON TEN PERCENT
BONDS WOULD BE THIRTY PERCENT ON TEN PERCENT BONDS WOULD BE 140 PERSONS
WHO FAILED TO APPEAR. WITH A BOND AVERAGE OF 1500.00 THIS WOULD BE A LOSS
TO THE STATE SCHOOL FUND OF $211.000.00.

2. HOW MANY BONDS NOT FORFITED . EVEN THOUGH THE DEFENDANTS FAILED
TO APPEAR. SO THAT THE FIGURES CAN BE MUNULIPATED. SO THE RECORD APPEARS
BETTER FOR THE TEN PERCENT SYSTEM.

3. NOT INCLUDED I[N THE EXPENSE IS THE STATE PAID BOND ADMINISTRATOR FOR
SHAWNEE COUNTY AT A COST OF OVER $30.000.00 PLUS HIS NUMEROQUS ASSISTANCES
AT A COST OF OVER 90.000.00 PER YEAR.

4 ESTIMITED COST TO THE SHERIFFS OFFICE AND DISTRICT ATTORNEYS OFFICE

FOR PREPARATION OF WARRENTS AND COST OF THE SHERRIF TO SERVE THE WARRENTS
USING THE MINIMUN OF 140 FAILED TO APPEAR WOULD COST AN AVERAGE OF 750 00
PER WARRENT WOULD BE $98.000.00.

5. COST OF CALLING JURIES AND WITNESS FOR PERSONS FAILING TO APPPER FOR
TRAIL WOULD BE A MINIMUN OF $10.000.00

6. FAIL TO COLLECT RESTITUTION FOR PROPERTY STOLEN OR DESTROYED BY
DEFENDANTS WHO FAIL TO APPEAR WOULD BE A MINIMUN OF $75.000 00

7. ANALYSIS OF THE 10 PERCENT SYSTEM FOR THE YEAR 1992

| =31
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[NCOME FOR 1992 NET $14.500.00

EXPENSES NOT SHOWN
BY THE COUNTY TO
COLLECT NET INCOME

UNCOLLECTED BOND FORFITURES (LOST TO STATE) £211.000.00
BOND ADMINISTRATOR COST

JACK MCGINNIS $30.000.00 PAID BY STATE

MARY KELLEY $30.000.00 PAID BY STATE

KELLY LEE $30.000.00 PAID BY STATE $50.000.00
COST TO CALL JURIES $10.000.00
COST OF SHERRIF TO SERVE WARRENTS & £98.000.00
2 FULL TIME BOOKEEPERS 24.000 EACH $48.000.00
4+ COUNTY CLERKS FOR BONDING 20.000 EACH £80.000.00
COST OF THE 0% SYSTEM £537.000.00
PROFIT FROM THE 10 % SYSTEM $14.500.00
NET LOSS FROM 0% SYSTEM ($522.500.00)

NOT INCLUDED THE LOSS OF RESTITUTION
TO VICTIMS.

STILL OBTAINING FIGURES FOR 1993 1994 1995

IN A RECENT CHECK OF RECORDS THE FOLLOWING RESULTS IN THE
DISTRICT COURT OF SHAWNEE COUNTY. ARE AS FOLLOWS.

FOR THE YEAR 1996

UP TILL AUGUST 1996
JAN | TO AUGUST 1996 OR10% BONDS FORFITED 617 300.00
JAN 1 TO AUGUST 1996 CASH BONDS FORFITED 164.315.00

JAN | TO AUGUST 1996 SURTY BONDS FORFITED 20,000 00

THE RECORD SHOWS THE FOLLOING INFORMATION AS TO FAIL TO APPEARS

] 2-3%



IN THE DISTRICT COURT OF SHAWNEE COUNTY ON FIRST APPEARANCES.

MAY 3 1996 17 FAILED TO APPEAR
MAY 17 1996 28 FAILED TO APPEAR
MAY 24 1996 19 FAILED TO AFPEAR
JUNE 7 1996 11 FAILED TO APPEAR
JUNE 21 1996 10 FAILED TO APPEAR
JTUNE 29 1996 10 FAILED TO APPEAR
JULY 6 1996 17 FAILED TO APPEAR
JULY 19 1996 27 FAILED TO APPEAR
JULY 26 1996 22 FAILED TO APPEAR
AUG 2 1996 38 FAILED TO APPEAR
AUG 9 1996 25 FAILED TO APPEAR
AUG L6 1996 16 FAILED TO APPEAR

FURTHER INFORMATION WILL FOLLOW AS SOON AS [ AM ABLE TO OBTAIN

CRIME IN TOPEKA KANSAS HAS RISEN 13 1/2 PERCENT AND SERIQUS CRIME HAS RISEN
23 PERCENT. TOPEKA. KANSAS HAS THE HIGHEST CRIME RATE IN THE NATION .

INSURANCE COMPANIES NOW CHARGE AN ADDITONAL $85.00 PER YEAR ON
EACH HOME OWNER INSURANCE POLICY BECAUSE OF THE HIGH CRIME RATE IN
TOPEKA. KANSAS.

SEE ATTACHED DOCUMENTS

ATTORNEY GENERALS OPINION 10% BAIL NOT LEGAL
LAW SUIT FILED IN TOPEKA. KANSAS CLASS ACTION
DOCUMENTS SUPPORTING BAIL. BONDSMAN
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Serious crime

county in 1986

8y BILL BLANKENSHIP =

Capital-iournal iaw eniofcement wrier

Serous crime ‘n Kansas and in
Shawnee County :ncreased last year,
soosted primarily by a hike in the
number of property crimes.

The state’'s serious crime rate
jumped 9.1 percent in 1986. accord-
ing to preliminary annual crume sta-
tistics released today by the Kansas
Bureau of [avestgation.

The incidence of grave crimes in

the county increased 13.5 percent
More rapes, robberies, aggravated

assaults, burglaries, larcenies and

#

First of a series

#
motor vehicle thefts were reported
in 1986 than in 1985 by the approxi-
mately 300 local law enforcemeat
agencies that submit statistics on
Part I crimes to the KBL

Part [ crimes are offenses select-
ed as an indicator of a community's
crime problem because of their se-
verity, their {requency of occurrence
and their likelihood of being report-
ed to local authorities, according to
KBI reporung guidelines.

Murder was the only Part [ crime
that declined last vear in Kansas.

The number of homicides dropped
11.6 percent. Rapes went up 1.7
percent: rooberies rose 1.1 percenk
and aggravated assaults increased
2.7 percent.

Overail. violent crimes increased
2.9 percent. accounting for ouly a
(raction of the total upswing in seri-
ous ¢rime. The KBI figures show

Continced on page 2. column &

K ansas annual crime statistics

U

Percent
Offense 1985 1986 Change O
Murder 121 107 -11.6
Rape 720 o7l s S, i o8y S
Robbery 1,924 1.946 - 1.1
Aggravated assault 5,924 6,085 = 2.7 ag;ﬁ
Violent crimes 8,689 go42 - 29 Mikba
N readim
Burglary 26,751 34,561 -29.2 viet a1
Larceny 66,194 66,945 -~ 1.1 mussild
Motor vehicle thert 5.277 6,243 ~183 ‘SEE:S
unda
Property crimes 98,222 107,749 - 9.7 was ti
Total 106,911 116,691 + 9.1 o .
. The o
Source: Kansas Bureau of Investigation namedr
pendior
chev p
cow. 1
L.s.
short-i-
h | Wester
any a ;
- Shawnee County o]
@ - - da
annual crime statistics e
ploym>
Percent the Un
Offense 1985 1986 Change nal to
Murder 6 12 +100.0
Rape 56 66 +17.9
Robbery 229 248 + 8.3
Aggravated assault 491 539 + 9.8 \
Violent crimes 782 865- +10.6
Burglary 3643 5,474 +503 )
- Larceny ) 5,203 4,557 -12.4 :
Motor vehicle theft 315 388 +23.2 !
Property crimes 9,161 10,419 +13.7 :
Total - 9,943 11,284 /‘ ‘]
So;urct: Kansas Bureau of Investigation
[n/rﬂ:’ ST TEsE

>

Chairlift accident kills five, injures 41

glonal governor’s office as Francisco The Lift could carry 200 skiers ata

TARBES. France (AP) — A dam-
aged charrlift pitched dozens of sii-
ers onto rocks and smow far below
Sunday, killing five and serioualy io-
juring 41 at the Pyrenees resort of
Luz-Ardiden. officials reported.

They said 78 other people on the
lift were treated for lesser injuries

or shock.
All of the vicims who perished

Pako San Sebastian of Isasoodo-Al-
cabbda, Spain

Some victims reportedly fell from
heights of up to 130 feet.

The accideat occurted about 4:30
p.m.. but the cause was not clear.
Local news media gave conflicting
reports, saying the lift cable
snapped. that it jumped off a pulley,

time.

The-chairlift, oo the resort's upper

slopes at an altitu

de of pearly 10,000

feet. was pew and opened just two
weeks ago.

The resort is high (o the Pyrenees

mountains running aloog the border
between France and Spain Luz-Ar-

| -HO
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1 Tztlahassec, Fla. 125,000 19,323 152
2 Ncw Haven, Conn. 120,0cQ 19,892 1s¢
3 Beaumeant, Texas 114.000 13. 1-‘.1’1 13s
E‘"m""'—_’r D08 2 SRSt 108
Hullywood, Fla. !.22,000 12,823 10=
ﬁ Cary, Inc. 117.020 11,706 10¢
7 Lzredo, Texas 123,000 . 11,823 36
8 Pa-.adena, Texas 119,000 11,290 94
9 Lansingz, Mich. 127,000 10.230 s
10 Eugene, Ore. 113,000 9.6s52 sC
11 Moreno Valley, Calif. 119,000 g.2C4 T3
12 Fullerton, Caiif. 114,000 8.0=3 iy
12 Indepcndance, Llo. 112.000 r £2
14 Lakewocd. Culo. 125,C00 8,524 E7
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Loanesys Lua
a “ Susrance Budding, Suils 312
701 _facksan Srecls, Topeka, Harsas 66603
(513) 235-9257
October 10, 1985

Tom Hanna

Board of County Commissioners
Shawnee County Courthouse
Topeka, Kansas 66603

Dear Tom:

This letter is in response to the question which
you raised when we were visiting earlier today. Your
question was directed to the legality of the ''cash surety

for bail bonds" recently implemented by the Shawnee County P,
District Court.

The Statute in question is K.S.A. 22-2802, which v
is quite specific and clear as to the release of a person
charged with a crime orior to trial. Sectioms (2) and (3)
of said Statute pertain to the appearance bond.

Section (2) has two (2) alternatives; the bond
can be executed in the amount set by the magistrate with
sufficient sureties, or the magistrate may, in his discretiom,
fi{nd that sureties are not necessary to assure the appearance

of the defendant. There are no other alternatives in said
section.

Section (3) provides that a deposit of cash in
the gmount of the bond may be made in lieu of the execution
of the bond by sureties.
In my opinion, Administrative Orders No.113 amd 114 -~
not comply wi £hi atute, in that such procedure is
not authorized and would be In v{olation of said Statute.

Trusting that the above answers your question,

e o '
A t\very_cr..uly yours »

WILLIAM R. BRADY
WRB:rs

JA-H
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OFFICE OF DISTRICT ATTORNEY

AIOQIAL & LAY CNFORCEMENT CINTCA

TTTEZ 1w STREET ¢ LAWRENCE K3 668044

JAMES E. FLORY TOLEMHO~E 813-841-7700 BOVENTH JUOWCIAL DISTRICT
OISTACT ATTORANCY OOUGLAS COUNTY, KANSAS

March 5, 1985

Representative Jessie Branson
State Capitol
Topeka, Kansas 66612

RE: House Bill No. 2009
Dear Representative Branson:

I recently learned that House Bill 2009 passed
the House Judiciary Committee. This letter is fto
inform you that I join the Kansas County & District
Attorneys Association in opposing the measure.
While the bill may appear to remedy some problems that
exist in our present bail bond system, I believe that
it will ultimately create significant difficulties for
law enforcement and the courts.

Presently, the responsibility for locating and
apprehending persons who fail to appear is on the
professional bail-bondsmen; however, under HB 2009
this burden would shift exclusively to law enforcement.
The expense and manpower involved in locating and extra-
diting fugitives is certainly not inconsequential, and the
incentive of a bondsman faced with forfeiture is obvious.

Additionally, I believe that the concept embraced by
H.B. 2009 is actually available under existing statutes.
Courts may now use a mixed cash bond/personal recognizance
system, and in that situation, the individual would still
be responsible for the entire bond amount rather than just
the deposited portion.

If you would like to discuss further these practical
aspects of H.B. 2009, I would welcome the opportunity.
Please feel free to contact me on this or on any matter

of mutual concern.

JEF:db
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Februarvy 12, 1985

“r. William Roy, JrC.. Representative
State Capitol Building
Topeka, Kansas 66612

PE: HOUSE BILL 2009

Dear Representative Bov:

It was called to my attention that House Bill 2009 passed the
youse Judiciary Committee bv one vote. Please pe . advised that
our State Prosecu%=ors Association as well as mvself ar= oppaosed
to the passage of this measure. ,

Not conlv would this bill put the Clerk’'s Office in the banding
husiness, it weculd also, in mv ooinion, chang= the criminal bail
bond system in a manner which would have an Adverse #ffect on the
whole criminal justice svstem.

We presently have sufficient statuctorv aurhoritvy for eicher
granting a surety bond or allowing those financially unable, but
a reasonable risk to post their own recognizance. Mv feeling LS
rhat if we are gning to require a hond in A certain amoun® €O
guarante= that person's Aappearance and =hen to saY that thev
would only Dbe responsible for up to 2¢% of that bord, thac im
would make no sense whatsoever.

T am aware that there are those wha wish to eliminate profes-
sicnal bail bondsmen. Whether or not vou like orofessional pail
hondsmen, they perform a vital service in =he implamenrztion of
article 9 of the Kansas Bill of Righrs under our present svstem.
When a $10,000 bail bord is posted, the bondsman has an incentive
to see ta it that that person is in Cour= and Lf the defendant
fails to appear, the pondsman s=ands to lose the entire $10,000.
There is, therefore, 2 qreat incentive to see foO ir that not onlv
the defandant appear, but that he 1is apprehended and surrendered
by the bondsman SO chat the bondsman does nat have to pav the
forfeited bond. This proposad new Systen does not do anvehing
that the present recognizance system doesn't because onc# ~the
bond is forfaited, the deposit may be farfeited, but no one is

looking for the defendant tO surrender him to avoid npaving the
full bond.

1244



Granted, there L3 a need for a system where we take limited
risks on misdemeanor and non-violene offenders. We already have
that system under tha present law. [ view this bill as nothing
more than an attempt €O put the profmssional bail bondsman out of
business, as we already have sufficienc statutes on the books to
rake Linto acccungﬁespdkgﬁﬁdeEendan:: whao would otherwise be
decained solely‘bebaué%iﬁgﬁtﬁ§4?ﬁfinancth circumstances.

My perscnal cbse;vygféqéﬁphsjbéén-:hqc bonds which are posted

on a defendant’s own recognizance are forfeited at least 10 times
more frequently than those who have a responsible surety on their
mand. [ do not see this bill as anything other than an unneces-
sacy expansion of the presencly very liberal recognizance program
already in place. I have kept records in this office for several
years as to forfeited bonds and believe me, when a professional
bail bondsman has a forfeiture, usually within 30 to 45 days, he
has either surrendered the defendant or has paid the forfeiture
in full. I find this a much more effective system than that pro~

posed under HB 2009.
Thanking you in advance for your time and attention.

marv truly.

GENE M. OLANDER
District Actorney

GMO: biw
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) EXECUTIVE D(RECTOR = JAMES W. CLARX

February 18, 1985

House of Representatives
State Capitol
Topeka, Kansas 66612

Re: HB 2009

Dear Representative:

The Kansas County and District Attorneys Association is opposed to
HB 2009, because it is unnecessary and expensive.

At the present time, a magistrate may impose a cash bond, requiring
the accused to post the full amount of the boad, and returning the
entire amount to him/her upon satisfactory perfocmance. SO a scheme to
require a defendant to post up to 25% of the face amount of bond is
unnecessary. 1f the court is concerned that a defendant ocould not raise
the cash, the court could simply lower the face amount of the bond.

The bill also increases expenses in that the oounty sheriff would be
required to regain custody and transpoct to the court any defendant who
abscords on a bond. And if the defendant has fled to another state,
expensive and time consuming procedures are required before a defendant can
be returned. By entering into a commercial bond, a defendant may be
re—captured and returned by the bonding company without extradition costs.
If the bonding company should fail to return the defendant, then the
full amount of the bond is focfeited.

I thank you for you consideration.

JAMES W. CLARK
Executive Directoc

JWC/1b
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DOUGLAS E. WELLS
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SHADOW WOCD OFFICE PARK
5827 BQWW-M STREET
TOPDUAL KANSAS 88814
Tozrnong {913) 2731141

September 16, 1985

The Honorable Judge William R. Carpenter
Division One

Shawnee County Courthouse

Topeka, Kansas 66603

Dear Judge Carpenter:

When I read the Saturday Topeka Daily Capital Journal,
I was surprised to read that a new District Court Rule and
Policy had been adopted concerning criminal bail bonds.
Although I do have an opinion concerning the nropriety of
this change, that is not the purpose of this letter. My
concern here is with the lack of input that the bar had
prior to the formulation of this new policy.

I understand the need for an equitably and efficiently
run courthouse. I strongly believe that the organized bar
and practicing attorneys can offer useful insight in the
establishment of good policies and rules. Since the estab-
lishment of court rules and policies can have a measurable
effect on an attorney's client, business, and income, the
practicing bar should be offered input before local rules
or policies are altered.

As a memeber of the Topeka Bar Association Bench and

Bar Committee, I attended the last meeting wherein various
rule and policy changes were discussed, but the bonding
procedure was not mentioned. I considered the spirit of

this meeting to be very positive, one which recognized the
value of bar input before establishing policy. I contacted
the Topeka Bar Association Criminal Law Committee and was
informed the committee's input was not sought concerning bond
~reform. In my review of the Daily Legal ilews, I did not find
any reference to any proposed changes of local rule in this
area.

I am not an attorney who likes to be unnecessarily critical
of local judicial policy and this letcer will undoubtedly not
endear me to the judges who I am copying, but I feel compelled
to express my dissatisfaction with the mannet in which this

| 2-H7



Gene M. Olander
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Februarv 12, 1985

Mr. William Roy, Jr., Representative
State Capitol Building
Topeka, Kansas 66612

i

RE: HOUSE BILL 2009
Dear Representative PRoy:

It was called to my attention that House Bill 2009 vassed the
House Judiciarvy Committee by one vote. Please be . advised that
our State Prosecutors Association as well as myvself are opposed
to the passage of this measure.

Not onlv would this bill put the Clerk's Office in the bending
business, it weculd also, in mv oopinion, change the criminal bail
bond system in a manner which would have an adverse effect on the
whole criminal justice svstem.

We presently have sufficient statutorv authoritv £for either
aranting a suretv bond or allowing those financially unable, but
a reascnable risk to post their own recognizance. HMv feeling is
that if we are going to require a bond 1in & certain amount% to
guarantee that person's appearanrce and then to sav that theyv
would only be responsible for up to 25% cf that bond, that it
would make no sense whatscever.

T am aware that there are those who wish to eliminate profes-
cional bail bondsmen. Whether or not vou like professional hail
hondsmen, they perform a vital service in +=he imolementation of
article 9 of the Kansas Bill of Rights under our present system.
When a $10,000 bail bord is posted, the bondsman has an incentive
to see to it that that person is in Court and if the defendant
fails to appear, the bondsman stands to lose the entire $10,000.
There is, therefore, a qreat incentive to see fo it that not only
the defendant appear, but that he is apprehended and surrendered
by the bondsman so that the bondsman does not have to pay the
forfeited bond. This proposed new system does not do anvthing
that the present recognizance system doesn't because once the
bond is forfmited, the deposit may be forfeited, but no one is

looking for tha defendant to surrender him to avoid paving the
full bond.

‘ |
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Granted, there is a need for a system where we —take limited
risks on misdemeanor and non-violent offenders. We already have
that system under thea present law. I view this bill as nothing
more than an attempt to put the professional bail bondsman out of
business, as we already have sufficient statutes on the books to
take into account, Mthdsew~defendants who would otherwise be
detained solely because;of theip £inancial circumstances. .

My personal observation "has ‘been. that bonds which are posted
on a defendant's own’ recoqnxzance are forfeited at least 10 ‘times
more frequently than those who have a responsible surety on their
bond. I do not see this bill as anything other than an unneces-
sary expansion of the presently very liberal recognizance program
already in place. I have kept records in this cffice for several
years as to forfeited bonds and believe me, when a professional
bail bondsman has a forfeiture, usually within 30 to 45 davs, he
has either surrendered the defendant or has paid the forfeiture
in full. I find this a much more effective system than that pro-
posed under HB 2009.

Thanking you in advance for your time and attention.

S very truLv

GENE M. OLANDER
District Attornev

GMO: bjw
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Shawnee County Judges
Third Judicial District
Shawnee County Courthouse
Topeka, Kansas 66603

Re: Percent Deposit Bail Bonds
Dear Judges:
We the undersigned members of the Topeka bar agree with District

Attorney Gene M. Olander, that percent deposit bonding would have
an adverse effect on the whole criminal justice system.

Therefore, we respectfully request that percent deposit bail

bonding not be established in the Third Judicial District of
Kansas.

Thank you for your consideration.

Respectfully, {4/ . 49
e, ‘ '
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Shawnee County Judges
Third Judicial District
Shawnee County Courthouse
Topeka, Kansas 66603

Re: Percent Deposit Bail Bonds

Dear Judges:

We the undersigned members of the Topeka bar agree with District
Attorney Gene M. Olander, that percent deposit bonding would have
an adverse effect on the whole criminal justice system.

Therefore, we respectfully request that percent deposit bail
bonding not be established in the Third Judicial District of

Kansas.

Thank you for your consideration.

Respectfully,-

o
\




LIRS DK CTORS
anal |+ Nleara, I"acsidens InARn W Afinne
wer K. Peterum, Vae-'roauken C. uouglas Wriehe

ceanacl 1, lawe, Sco.-Treasurer Sicphen R, T.“:“

Steven L Opat. Pasi-Presment

{amala 5. Trhgg

Kansas County & District Attormeys Association

827 S. Topeka Ave., 2nd Floor =+ Topecka, Kansas 66612 = (913) 35746351
EXECUTIVE DIRECTOR = JAMES W. CLARK

February 18, 1985

House of Representatives

State Capitol
Topeka, Kansas 66612

Re: HB 20Q9

Dear Representative:

The Kansas County and District Attorneys Association is oppaosed to
HB 2009, because it is unnecessary and expensive.

At the present time, a magistrate may impose a cash bond, requiring
the accused to post the full amount of the bond, and returning the
entire amount to him/her upcn satisfactory performance. SO a scheme to
Tequire a defendant to post up to 25% of the face amount of bond is
unnecessary. If the court is concermed that a defendant could not raise
the cash, the court could simply lower the face amount of the bond.

The bill also increases expenses in that the ounty sheriff would be
required to regain custady and transport to the court any defendant who
abscords on a bord. And if the defendant has fled to another state,
expensive and time consuming procedures are required before a defendant can
be returned. By entering into a commercial bond, a defendant may be
re—captured and retumed by the bonding company without extraditicn costs.
If the bording company should fail to return the defendant, then the
full amount of the bond is forfeited.

I thank you for you consideration.

Singerely,

79 K/m

JAMES W. CLARK
Executive Directoc

JWC/1b |2-5a
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November 19, 1431

M, Manucel Baraban
Gyl West 100th Terrace
Uverland Park, Kansas 66061

Oear e Baraban:

Thank you for your letter and for the essay you wrote regarding
leqisiation to limit the use of versunal recoynizance in pretrigl
release and post-trial release pending conviction in Criminal cases.
[ have read your COmments witi: inCcrest.

I am taking the liberty of enclosing for your review a compre-
hensive LITT T introduced on thae 1mportant issue. Please be assured
of my continuing support for legisleiion Lo prevent Lhe viglent crime
whiCh hys resulled From the ~1deunekad yse of versonal recognizance
a5 a buwls *ar Lyt din crimina: Cases.

Warmesl royu rds ,
b

Hancy Landon Kasscebaum
United States Scvnator
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the 10% plan is.

responsible surety!

By Mark Ellis
OF Tho Qisgurich Siuif
i More than §400,000 ln (ocfeited appear-
ence boods has gooe uncollected by Frank-
_Un Couaty Municipal Court since 1978,

- City Attorney Greg Lashutka gaid the
wey looks like a “pot of gold,” but be is
 tax sure of the best way to collect it
Maalclpal Judge Dale Crawford sald
J“- wvernl millioos™ owed the coart bave ac-
¢ mnulated over the years. He wants the
Loy collected.

QNLY “A MINDHAL amount . . . be
Feem §3,000 and $3,000° has been collect-
* &y e Franklin County prosecutor tince

. 78, whea municipal Clerk of Courts Ted
Hysell began secking judgments to enfores
~~llectioas, Chie{ Deputy Clerk Willlam

1wreon zald

Ha cald about §04 pecple now owe the
court $426,270.

Appearunce boods provide release for a
{soner whem 10 perosat of the bond s
dd in cash

A $509 appearance bood Is standard (or
4 (Irst-degres mimiemeance. Ou that bond,

bcsoner would oeed §30 for fresdom.

OCUrt Seariags he geta hack 4L Uf (he
Hmtnhulmnhw*

N ERNND

loses the §50 and owes the court $450. An
arrest warrant is lssued.

Hysell sends a warning letter and thea
lurns the case over to county prosecutoc
Michael Miller,

“We're not a collection agency,” Daw-
soa said

Dawzoa 3aid prisoners oftea prouvide
phoay addresses when arrested and their
bonds become uncollé&ctable

Crawford believes collection of forfeit-
ed appearance bood moaey will force moce
people to return and make the court more
efflcieat.

He criticized fellow fudges who use ap-
pearance boods for poople on welfare a
practice be calls ~uilly.~

CRAWFORD SUGGESTED the Ohlo
Bureas of Motor Vehicles could be given
power 5 suspend the driving privileges of
those who owe appearance bonds

He also suggested Lashutka contract
with “youag lawyers”™ who could track
down those who owe, collect the money and
keep & perceatage.

No one seems (o blame Miller's office
{or not collecting meee of the ({orfeited
boad moaey. As sttorney lor municipal
court. Miller bas that responaibility, but
oy money collected goos lo the city and

The article below speaks for itself and points out what a-joke

What they should do is do away with this phony
system of mythical figures and restore good bail posted by

The Bispatch

OHIO'S GREATEST
HOME NEWSPAPER

kl c

ost Court Plenty

not the countyv. Miller believes his staff is
carrying ¥ maxLmum workxload

Judge James Britt, municipal court ad-
ministrative judgs said collecting appear-
ance boods is “very impractical from a
dvil standpaiat 3

“YOU GET A busch of nothings.” Britt
taid. He zaid an aversge prisooer released
oa a $3500 appearance boad doesa't have
$450 and pcobably “had to scrape up” $350
from {amily members to get out.

Britt concedes there ix a problem with
released prisoners failing to show oa ap-

“The (case) volume has increased Poo
ple n general just doat waat to appear.”

Lashaotka said Crawferd's concern is 1
legitimate lssue and a "lingering prodlem.”

He zaid a possible solution is his ap
pointment as a “special repcesentative” [ra
Miller to collect the money.

But, Lashutka said, his stall i
“stretched preity thin™ and doesa’l haw
time to track down released prisoners an
their (lnanclal recerds

Lashutka is to meet with city and coun
ty law enforcement offlicials this moath u
find solutions to Lhe probiem of pnioner
released on both 4ppearance and recognuz
ance bonds who (ail to appear 1a (ourt.
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ROBERT T STIPHAN
ATTORNEY GENIRAL

STATE OF KANSAS

QFFICZ CF THE ATTCRNEY GEINERAL

2ND FLOCR. KANSAS JUOICIAL CENTER. TCPEXA 66612-15397

Main PmonNg 1913 296 225

r2brua TY 22 i 1994 CINSUMER PROTECTION 296-3751
TELECOPER 296-6298

ATTORNEY GENERAL OPINION NO. 94- 25

The Honorable Marvin Smith

State Representative, Fiftieth District
state Capitol, Room 115-S

Topeka, Kansas 66612

The Honorable Lana Oleen

state Senator, Twenty-Second District
state Capitol, Room 136-N

Topeka, Kansas 66612

Honorable William Carpenter

Administrative Judge of the Third
Judicial District

Shawnee County Courthouse

Topeka, Kansas 66603-3922

Re:

Synopsis:-

Criminal Procaedure--Conditions of Release--Release
Prior to Trial--Local Court Rule Concerning
Pretrial Release

District court rule 3.324 does not sanction the
practice of nonjudicial officers admitting persons
in custody to bail. Rather, the court has

determined bond amounts and types of bonds for
certain crimes and the nonjudicial officers are
charged merely with executing the court's mandate.

K.S.A. 22-2814 et seg. do not authorize the
practice of allowing a defendant to post 10% of the
bond amount with the clerk of the district court.
Furthermore, it is not permissible for a court to
retain any portion of a cash deposit for the
purpose of bond, however, thae "fee" which the third
judicial district is currently collecting from the

| 2-51
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Representative Marvin Smith
Senator Lana Qleen

Judge William Carpenter
Page 2

defendants is not a "fine, penal
ty, or forfeiture"
Eﬁrsuint to K.S.A. 1993 Supp. 20-350 and, "E
erefore, does not have to be t
state treasurer. usned over to the

K.S.A. 22-2809 requires that a court release a
surety on the bond if the latter surrenders the
defgndant and requests discharge from the
obllgation. Consequently, a court may not impose a
condition in the bond obligation which requires
that a surety remain liable on the bond until the
criminal proceeding is over.

Paragraph 15 of the district court rule requires
that the court's order reflect the type of bond
procedure that the defendant is using. Cited
herein: K.S.A. 1993 Supp. 20-350; 22-2802; K.S.A.
22-2809; 22-2814; Kan. Const., art. 2, § 16.

b ) * x

Dear Representative Smith, Senator Oleen and Judge Carpenter:

You request our opinion concerning a pretrial release program
embodied in district court rule no. 3.324 of the third

judicial district. Briefly, the program which is administered
by court services officers and employees of the department of
corrections establishes an automatic bond schedule for

pretrial release for certain crimes. Representative Smith and
Senator Oleen are concerned that certain facets of this

program violate the statutes which deal with pretrial release
and surety bonds. Those concerns can be summarized as follows:

1. Do court services officers (CSOs) and employees of the
department of corrections (DCOs) who are sworn as deputy
clz:ks of the district court, have authority to admit to bail

persons in. custody?

2. Is it permissible for a court to allow an accused person
to tost 10% of the amount of an appearance bond?

2, I3 it permissible for a court to retain 10% of an
apL.arance bond as an administrative "fee" and must the court
t1-.. aver this amount to the state treasurer pursuant to

K.S.A. 1993 Supp. 20-3507?

| 2-5%
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Represantacive “azvia Smicth
Senator Lana Cleen
Judge William Carpenter

page 3

4. Does the court have the authority to {

: mpose certain
conditions upon the surety relative to th
defendant? e surrender of the

s, If a defendant requests to be released on a

professi
surety bond, can the court modify the bond which is currzgii
in place to reflect that change? v

Our inquiry will focus on whether certain provisions of
district court rule 3.324 violate the statutes. In order to
make that determinaticn, it is important to not only review
the rule itself but to understand the mechanics of how it

operates.

The rule establishes an automatic bond schedule (schedule) for
certain crimes ranging from county resolution violations to

ncv felonies. The schedule sets forth the amount and type of
bond which the court will accept. Under certain conditlions,
persons in custody are not eligible for schedule bonds. (Some
of those circumstances include situations involving prior bond
forfeltures, extradition, prior felony convictions and if
there is a threat to public safety or fear that the accused
may flee the jurisdiction.) If the schedule requires a surety
bond in the amount of $1,000 or less, Shawnee county residents
may be released on their own recognizance if they or their
surety have significant ties to the county. (E.g. real estate,
employment, Kansas driver's license, etc.) Such a defendant
as well as his or her surety enter into a written recognizance
bond by which the defendant agrees to appear in court when
required. If the defendant fails to appear, the bond is
forfeited and the surety or the defendant is liable for the

face amount of the bond.

s a surety bond in an amount over
Shawnee county residents may be

released if they or thelr surety meet the significant ties
cordition and if the defendant posts an "OR cash deposit bond"
(OR-CD). This bond requires that the defendant or surety
deposit 0% of the face amount of the pond to the clerk of the
digtrict court. If the defendant fulfills all the conditlions
tha= the bond requires, 90% of the deposited amount is
retu-ned to the defendant and the clerk retains the remainder
as :an "administrative fee" which 1s then turned over to the
conncy. For example, if the bond amount is $2,500, the
deZandant or surety pays $250 to the clerk. 1If the defendant
complies with the bond conditions, §$225 is returned to him or
her 2nd the clerk retains $25- If the defendant fails to
ccwnily and the bond 1is forfelted the surety or the defendant

I1f the schedule require
$1,000 and less than $2,500,
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{s liable for the face amount of the bond
previously deposited. minus the amount

with this background, we will answer your queries keepi

mind that while courts have inherent authogity to makglggnigal
rules, those rules must conform to constitutional and
statutory provisions. Therefore, a court cannot promulgate
rules which ccntravene statutory provisions. Gas Service V.
Coburn, 389 F.2d 831 (10th Cir. 1968), reversed on other
grounds; Synder v. Harris, 89 S.Ct. 1053, 394 U.S. 332, 22
L.Ed.2d 319 (1969); 21 C.J.S. Courts § 126. Supremse court
rule 105 authorizes judicial districts to make rules necessary
for the administration of their affairs to the extent that
they are not inconsistent with applicable statutes.

1. Do court services officers and employees of the department

of corrections who are sworn as deputy clerks of the district

court have authority to admit to bail persons in custody?

paragraph 1 of district court rule 3.224 states, as follows:

"], Court services officers (CSO) and
Shawnee county department of corrections
officers (DCO) who are sworn as deputy
clerks of the district court, are
authorized to admit to ball persons in
custody in accordance with the provisions
of this order." :

Absent statutory authority nonjudicial officers may not admit
accused persons to bail. 8 c.J.S. Bail § 50. Specifically, a
district court clerk has no power to take or approve
recognizances and the court may not deputize the clerk to do
so. Morrow v. State, 5 Kan. 63 (1869); 8 C.J.S. Bajil § 52; 8
Am.Jur.2d Bail and Recognizance § 21. However, admitting a
person to bail is an entirely different act from the taking,
accepting or approving bail after its allowance by a court;
the former is generally considered to be a judicial act to Dbe
performed by a court or judicial officer while the latter is
merely a ministerial function which may be performed by any
authorized officer. 8 C.J.S. Bail § 39, 8 Am.Jur.2d Bail and
Recaynizance § 9. The act of taking and approving the bail
bond ln accordance with court orders has been held to be a
ministerial act which may be delegated without statutory
authority. Thus, after bail has been allowed and its amount
fixed by the proper judicial officer, a clerk, by direction of
the court, may accept and approve a pail bend. 8 C.J.S.

Bail,§ 53.
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while the choice of language in paragra -

is unfortunate because it gppearg togalggwlcgéstgidcggaz gule
admit people to bail, in actuality, this is not what occuro
The ccurt, through its inherent rule making powar, has >
established bond amounts and types of bonds which'are required
for certain crimes. Basically, the court has decreed thgt if
certain conditions exist, a person may be released from )
custody. The CSOs and DCOs deo not set bond amounts nor do
they determine whether a surety is required. They merely
determine whether the defendant meets the conditions that the
court has already prescribed, and, if so, they ensure that the
appropriate paperwork is filled out by the defendant who is
then released. 1In effect, the court has preset the bond
amounts, the types of bonds, and the conditions under which a
defendant may be released and it is the responsibility of the
nonjudicial officers to ensure that the court's order l1s
carried out. Conseguently, it 1s our opinion that the
district court rule does not sanction the practice of
nonjudicial officers admitting persons in custody to bail.
Rather, the nonjudicial officers are merely performing
minlsterial acts pursuant to court order.

You indicate concern that this procedure may violzte K.S.A.
1993 Supp. 22-2902 by releasing defendants prior to their
first court appearance. This statute states, in relevant

part, as follows:

"Release prior to trial. (1) Any person
charged with a crime shall, at the
person's first appearance before a
magistrate, be ordered released pending
preliminary examination or trial upon the
execution of an appearance bond in an
amount specified by the magistrate and
sufficient to assure the appearance of
such person before the magistrate when
ordered and assure the public safety."”

There is nothing in the statutes which prohibits the release
of 1 defendant on bond prior to his or her first appearance.
In fact, K.S.A. 22-2901(1l) and (3) contemplate that a person
whe 1s arrested be taken "without unnecessary delay" to a
ma-,'strate who can then fix the terms and conditions of an
~procarance bond. Consequently, it is our opinion that K.S.A.
192 © Supp. 22-28C2 provides that if the defendant has not been
resvwasad prior to the first appearancs, the defendant will be
relecased upon execution of an appearance bond.

|2- bl
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5. 1s it permissible for a court to allow accused persons to
host LO% of the amount of an appearance bond?

K.S.A. 1393 Supp. 22-2802(3) and (4) provide, in relevant
part, as follows:

“(3) The appearance bond shall be
executed with sufficient solvent suretlies
who are residents of the state of Kansas,
unless the magistrate determines, in the
exercise of such magistrate's discretion,
that requiring sureties is not necessary
to assure the appearance of the person at
the time ordered.

"(4) A deposit of cash in the amount of
the bond may be made in lieu of the
execution of the bond by sureties.”

The statutes do not specifically address the propriety of the
court's 10% OR-CD program. X.S.A. 1993 Supp. 22-2802 was
originally enacted in 1970 and it drew heavily on federal bail
reform law which was designed to encourage the release of
defendants without money bail and to minimize the number of
cases where the defendant would be detained pending trial.
Kansas Judicial Council Bulletin, Octcber, 1969, P- 45,
Release on the person's own recognizance was the norm and
money bail or pretrial detention in lieu thereof was
contemplated only when special circumstances existed which
could best be met by use of traditional bond.

K.S.A. 1993 Supp. 22-2802 contemplates three types of bonds:
Appearance bonds with sureties, appearance bonds without
sureties, and a cash bond in the full amount. On at least
three occasions legislation has been tntroduced which would
have variously prohibited or codified this 10% program.

(Hcuse bill no. 2009 introduced during the 1985 session, house
bill no. 2961 in 1986 and house bill no. 2252 in 1987). All
threca bills were defeated at various stages.

The court justifies its use of this program under the
_autnority of K.S.A. 22-2814 et seg. which authorize each
dis:-lct court to "establish, operate and coordinate release
en ‘secognizance programs and supervised released programs'”.
We ave reviewed the legislative nistory of these statutes in
rlcr to determine whether the legislature intended to allow
sucth a program under the auspices of these recognizance

statutes.

| X-L
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These statutes were originally enacted {n 1978, howe

owe-er, th
supreme court concluded that they violated the'one subjéct ©
rule in article 2, § 16 of the Kansas constitution. State ex

rel. Stephan v. Thiessen, 228 Kan. 136 (1980). The statutes
were reenacted in 1981 without the constitutional
infirmities.

Recognizing the unfairness of a system that relied heavily on
money bail and professional bondsmen, these statutes were
enacted to rely less on the financial rescurces of the
defendant and concentrate on the risk of nonappearance.

ggnuigié Senate Committee on Federal and State Affairs, March
7 .

"House bill no. 3129 would permit the
establishment of release-on-recognizance
(ROR) and supervised released programs in
the state. These programs will permit the
pretrial release of those selected
individuals who are unable to post money
bond but who have stable roots in the
community indicating that they will appear
at trial and their release will not
jeopardize public scfety. House bill no.
3129 would authorize each district court
to establish, operate, and coordinate ROR
and supervised released programs which
would be administered by probation
officers and other personnel of the
district court." Proposal No. 14, Report
on Kansas Legislativz Interim Studies to
the 1978 Legislature, Feb. 1978, p. 56.

Neither proposal no. 14 nor any of the testimony before the
senate federal and state affairs committee included any
discussion of a 10% cash deposit bond program. However, it ig
interesting to note that included in house bill no. 3129 was
an amendment to then K.S.A. 1977 Supp. 22-2802 which would
hava allowed a defendant to execute an appearance bond and
deposit with the court a sum not to exceed 10% of the bond
amount -- the deposit to be returned if the defendant made the
required appearances. (House ©ill no. 3129, sec. 3).

However, the senate committee struck the amendment and the 10%
cash deposit provision was never enacted.

In determining legislative intent, the historical background,

leglslative proceedings and changes made in the statutes
during the course of their enactment may be considered in

| %-L3
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determining legislative intent. Urban Renewal A

Kan;as City v. Decker, 197 Kan. 157 (1968). Rejgzgignogy the
legislacure of a specific provision contained in a proposed
enactment 1s persuasive to the conclusion that the act should
not be so construed as in effect to Include that provision
City of Manhattan v. Eriksen, 204 Kan. 150 (1963). (In
Erikson, the court interpretec the eminent domain act as not
including as an element of damage the cost of removal of
personal property -- noting that while the original bill
included such a cost as an element of damage, the senate
judiciary committee deleted the item.) '

We cannot ignore the fact that when the ROR statutes were
being considered this 10% cash deposit program - which is
currently in use by the third judicial district court - was
specifically rejected. Consequently, it is our opinlon that
rhe district court's 10% OR-CD program goes beyond the
authority granted to district courts under the purview of
K.8.8K. 22-2814.

3. Is it permissible for a court to retain 10% of the OR-CD
bond as an administrative fee or must the clerk of the
district court turn it over t> the state treasurer pursuant to
K.S.A. 1993 Supp. 20-3507?

In Attorney General opinion MNo. 89-113, we concluded that if
an appearance bond is in the form of a cash deposit, the
authority of the court to retain the deposit or to apply any
of it to court costs or fines depends on the statute because
the court has no inherent power to do so. In the absence of
such a statute, retention of the cash cdeposit 1is
impermissible. Vhile we realize that this opinion addressed
K.S.A. 1993 Supp. 22-2802(4) - (a deposit of cash in the
amount of the bond may be made in lieu of the execution of the
bond by sureties), the rationale can be applied to the
situation at hand where the court accepts a percentage of the
bond amount in cash and then retains a portion of that cash as
a "fee." Consequently, it is our opinion that the third
judicial district court lacks the power to withhold any amount
from the cash deposit because there is no statutory

authorization to do so.

Hcwever, this "fee" is not a "fine, penalty or forfeiture"
which would trigger the operation of K.S.A. 1993 Supp. 20-350
which requires that v"all moneys received by the clerk of the
district court from the payment of fines, penalties and
forfeiture shall be remitted to the state treasurer." A fee
i5 generally regarded as a charge for some service whereas a

|2 -LY
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fine, penalty, or forfeiture is a pecunia i
by a tribunal for some ocffense. Eiecutivzyhgigéiggeggnéﬁgiiﬁd
Inc. v. Cilty cf Newton, 252 Kan. 421 (1993); vanderpool v =
Higgs, 10 Kan.App.2d 1, 2 (1984); United States v. Safeway
Stores, 140 F.Id 834, 839 (10ch Cir. 1944);
Missouri-¥Xansas-Texas Railrocacd Ccmpany v. Standard Industries
Inc., 192 Kan. 381, 384 (l1964). It is our opinion that the
fees collected by the district court clerk do not fall under
the purview of K.S.A. 1993 Sugp. 20-350 and, therefore, do nots
have to be turned over to the state treasurer.

4. Does the court have the authority to impose certain
conditions upon rhe surety relative tc the surrender of the

obligor?
Paragraph no. 14 of the district court rules states:

"It is a condition nn all private or
professional surety bail bonds in this
judicial district that sureties shall
agree to remain lizble on all bail bonds
until all proceedings arising out of the
arrest and/or case for which the bond was
posted are concluded or until they are
released by court order. No surety shall
be released on their obligation on a ball
bond once posted without court approval.
Any surety or person arrested and turned
in on bond by their surety, may file a
motion with the court for a determination
of whether or not the bail bonds should be

revoked or continued.”

Your concern is whether this provisions violates K.S.A.
22-2809 which provides:

"Any person who is raleased on an
appearance bond may be arrested by his
_surety . . . and delivered to a custodial
officer of the court in any county in the
state in which he is charged and brought
before any magistrate having power to
commit for the crime charged; and at the
request of the surat the magistrate
shall commit the parties so arrested and
endorse on the bond the discharge of
sceh surety; and the person SO committed

12-45
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shal% be held in custody until released as
provided by law." (Emphasis added.)

An appearance bond iIs & contract between t incip
(defendant) and surety on the one hand andhihgriﬁgiiain the
other. State v. Indemnitv Insurance Company of North America
9 Kan.App.2d 53, 55 (1383). Theoretically, the court is a ’
party to the contractual obligation between the surety and the
defendant and, therefore, wouid have the right to negotiate a
condition that the surety remain liable on the bond until the
conclusion of the proceedings or until the court releases the
surety on the bond. The problem with this theory is that we
interpret K.S.A. 22-2809 as requiring the court to discharge
the surety upon the latter's rcequest (if the defendant is
surregdered) and consequently naragraph l4's requirement that
sureties agree to remain liable until the criminal proceeding
is over violates K.S.A. 22-2809's provision that sureties be
released upon request. However, it is appropriate for the
court to require that a surety file a motion for release as
long as that motion is grantad without delay.

5. If the defendant requests to be released on a professional
surety bond, can the court modify the bond which is currently
in place to reflect such a change?

Paragraph 13 of the district court rule states:

"Bail bonds designated as OR-cash, cash or
professional surety shall be written only
on the terms specified by the district
judge. 1If a defendant requests release on
a professional surety bond when cash or
OR-cash deposit has been specified, the
CSO or DCO shall contact the judge
authorizing the bonrd, for modification of
the bond."

Whenever a defendant has been released on bond, the court
issues an order which designates the bond amount, bond
conditions, and the type of bond (i.e. professional surety,
nonprofessional surety, CR, OR-cash deposit, OR-supervised,
casnh). If the defendant desires to use a professional surety,
thz order will reflect this fact. 1f the order indicates a
bond with a nonprofessional surety and the defendant desires
to use a professional surety instead, then paragraph 15
reg..res that the CSQO or DCO contact the court so that the
order will reflect the change.

| X-bb
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senator Oleen indicates concern that the court Ls somehow
restricting ;he ability of a defendant to obtain the services
of a professional bondsman by requiring that a defendant
select the CR-CD program. This complaint is beyond our
purview and mootT in light of our opinion that the court's
OR-CD program goes beyond the authority granted to the cour:
under K.S.A. 22-2814 et seg. We interpret this paragraph to
require that the court order reflect the type of bond the
defendant is currently using as well as the conditions of the
bond and we find no violation of any statute in this
procedure.

Ssummarizing our opinion, we conclude the following:

1. District court rule 3.324 does not sanction the practice
of nonjudicial officers admitting persons in custody to bail.
Rather, the court has determined bond amounts and types of
bonds for certain crimes and the nonjudicial officers are
charged merely with executing the court's mandate.

2. K.S.A. 22-2814 et seq. do not authorize the practice of
allowing a defa=ndant to post 10% of the bond amount with the

clerk of the district court.

3. Furthermore, it is not permissible for a court to retain

any portion of a cash deposit. However, the “fee" which the
third judicial district is currcently collecting from
defendants is not a "fine, penalty, or forfeiture" pursuant to
K.S.A. 1993 Supp. 20-350 and, therefore, would not be required

to be turned over to the state treasurer.

4. K.S.A. 22-2803% requires that a court release a surety on
the bond if the latter surrenders the defendant and requests a
discharge from the obligation. Consequently, a court may not
inpose a condition in the bond obligation which requires that
a surety remain liable on the bond until the criminal

proceeding is over.

5. Paragraph 15 of the district court rule requires that the
court order reflect the type of bond procedure that the
defendant is currently using.

Very truly yours,

//—\‘
RCBERT T. STEPH
Attorney General)pf Kansas
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IN THE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS

Dewey R. Smith,

Bob D. Hendricks,

John W. Dozier,

Calvin C. Mounkes,

Brian C. Haynes,

Wallace Dixon,

Cassie Benoit,

Charles Herren
Plaintiffs,

V.

The State of Kansas,

The Third Judicial District of the State of Kansas

The Honorable James P. Buchele,
The Honorable Terry Bullock,
The Honorable Thomas Conklin,
The Honorable Fred Jackson,
The Honorable Marla J. Luckert,
The Honorable Eric S. Rosen,
The Honorable James M. MacNish,
The Honorable Franklin R. Theis,
The Honorable Frank Yeoman,
The Honorable Charles E. Andrews,
The Honorable Daniel L. Mitchell,
The Honorable Matthew J. Doud,
The Honorable Nancy Parrish,
The Honorable Jan Luenberger,

Defendants.

DIVISION

Case No.

CLASS ACTION CERTIFICATION
REQUESTED

| 2-LF



PETITION

COME NOW the Plaintiffs and for their cause of action herein allege and aver:
L NATURE OF THE CASE

I That this is a class action suit brought by the above named representative Plaintiffs
on behalf of a class of persons who have sought pretrial release in the Third Judicial District of
Kansas.

2. That the Plaintiffs and the Plaintiff Class allege that the pretrial release procedures
implemented in the Third Judicial District are unlawful, unconstitutional, and have resulted in the
denial of certain fundamental rights guaranteed the Plaintiffs and their class by the laws of the
state of Kansas, the Kansas Constitution and the Constitution of The United States of America.

3. The Plaintiffs and their class seek temporary and permanent injunctive relief and

damages as prayed for below.

II. JURISDICTION

1. That this action arises under the Constitution of the United States of America, and
the Fifth, Eight, and Fourteenth Amendments thereto, the provisions of 42 U.S.C. sec. 1983, The
Kansas Constitution, specifically Article 1, sections 9 and 18, and the Kansas Tort Claim Act

K.S.A. 75-6101 et seq.

III. PLAINTIFFS

1. DEWEY R. SMITH: That the Plaintiff Dewey R. Smith was arrested on Apnl 3,

1996 in case number 96 CR 1106.

2 That the Plaintiff's bond was set at ten thousand dollars ($10,000.00) cash only.

TR A



4. That the Plaintiff arranged with a commercial bondsman to have a $10,000.00
surety bond posted to secure his release.

5. That the Plaintiff attempted to post a surety bond in accordance with the
provisions of K.S.A. 22-2802.

6. That the deputy clerk of the district court on duty at the Shawnee County jail told
Plaintiff that he was not permitted to post a surety bond, and that his bond could only be
deposited in cash.

7 That the Plaintiff appeared before the court on April 4, 1996, and requested that
his bond be changed to a surety bond.

8. That the court denied Plaintiff's request to modify his bond.

93 That on or about April 14, 1996 the Plaintiff through his attorney Kristine Savage,
renewed his request for a surety bond.

10.  That the renewed request was denied, but Plaintiff's bond was reduced to
$1,000.00 "cash only".

11.  That the Plaintiff was unable to post that bond.

12.  That on April 24, 1996 the Plaintiff again requested a surety bond.

13.  That the the court denied the Plaintiff's request for a surety bond, increased
Plaintiff's bond to $5000.00 ORCD, and allowed the Plaintiff to be released upon deposit in cash
of 10% of the bond.

14. Tﬁat Plaintiff's wife attempted to post the 10% cash bond, but was required to give
the $500.00 to the Plaintiff.

15, That the Plaintiff, as a condition of his release, was required to assign the $500.00

to the court for payment of future court ordered obligations.

|2-10



16. That the Plaintiff was required to pay a non-refundable $50.00 fee 1o tl;lc court to
secure his release.

17. That the Plaintiff was incarcerated for eleven (11) days.

18. That the Plaintiff was able and willing to post a surety bond on April 4, 1996.

19. BOB D. HENDRICKS: That the Plaintiff was arrested on an arrest report on
June 6, 1996.

16. That the Plaintiff appeared before the court on June 5, 1996, where he requested a
surety bond.

18. That Plaintiff's request for a surety bond was denied and Plaintiff's bond was set at
$1,500.00 cash only.

17. That the Plaintiff contacted a commercial bondsman who was willing to post a
surety bond.

18.  That the Bondsman was not allowed to post a surety bond for the Plaintiff.

19. That the Plaintiff was released from the jail on June 12, 1996, after the District
Attorney declined to prosecute.

20.  That the Plaintiff was incarcerated for eight (8) days.

21. That the Plaintiff was able and willing to post a surety bond on June 5, 1996.

23. JOHN W. DOZIER: That the Plaintiff was arrested on July 20, 1996, in case
numbers 95 CR 136, 94 CR 1824 and 95 CR 2207.

24.  That the Plaintiff's bonds were set as follows: 95 CR 136, $500.00 commercial
surety only; 94 CR 1824, $500.00 commercial surety only; 95 CR 2207, $1000.00 ORCD.

25.  That the Plaintiff immediately contacted a commercial bondsman who was willing

to post bonds in all three cases.

j-11



26. That the Plaintiff wag not permitted to post a surety bond i case number 95 CR

2207,
a7

That 1o secure his release in case number 95 CR 2207 the Plaingfr was required to

make a $100.00 deposit, to assign that deposit for future court ordered obligations, and to pay a

non-refundable $10.00 fee to the court.

28 That the Plaintiff was incarcerated for approximately 48 hours.

29. That the P]

aintiff could have beep released immediately if he had been allowed to

POst surety bonds in all three cases,

. 3. CALVINC. MOUNKES: That the Plaintiff was arrested op June 28, 1995 in
i case number 95 DU 203.
32. That Plaintiff's bond was set at $250.00 cash.
' 33, That the Plaintiff Immediately contacted a commercial bondsman who was willing
' to post a $250.00 surety bond.
' 34, That the Plaintiff Was not permitted to post a surety bond.
35.  That the Plaintiff attempted to contact his mother to borrow funds to post the
' $250.00 cash bond.
' 36.  That the Plaintiff's mother had been hospitalized and Plaintiff was unable to contact
her for two days.
‘ 37 That the Plaintiff was incarcerated for over 48 hours,
' | 38.  That the Plaintiff would have been released immediately if he had beeq permitted
10 post a surety bond,
1
1 *l. BRIAN C. HAYNES: That the Plaintiff was arested o July 20, 1996 in case
1% -12
1



number 95 CR 1881.

42. That the Plaintiffs bond was set at $300.00 cash.

43.  That the Plaintiff immediately contacted a commercial bondsman who was willing

to write a surety bond.

44, That the Plaintiff was not permitted to post a surety bond.

45, That the Plaintiff was incarcerated for 22 hours before he could locate family

members who were able 1o loan him the money to post the cash bond.

46.  That the Plaintiff would have been released immediately if he had been permitted

to post a surety bond.

"
»

47. WALLACE DIXON: That the Plaintiff was arrested on May 30, 1996,
: 48.  That Plaintiff's bond Wwas originally set at $500,000.00 ORCD.
| 49.  That Plaintiff appeared before the court and requested a surety bond.
50.  That Plaintiffs request was denied but his bond was lowered to $100,000.00
ORCD.

w
#
‘
»
-
L
L |
1
|
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51. That from May, 30 1996 to the present the Plaintiff has made thirteen (13)

fequests to the court for a surety bond. Eight in writing, two orally,

two through his attorney.

one by formal motion, and

52.  That each of these requests has either been denied by the court, or the Plaintiff has

received no response to that request.

52.  That the Plaintiff has been incarcerated eighty three (83) days.

53. CASSIE BENOIT: That the Plaintiff was arrested on July 15, 1996 in case
number 96 CR 2084,

54.

That Plaintiff's bond was originally set at $2500.00 ORCD.

12-13



55.  That The Plaintiff appeared before the court on July 16, 1966,

56.  That the court reduced her bond to $500.00 surety.
57. That the court informed the Plaintiff that no commercial bondsman would write a

£500.00 bond.

58. That Plaintiff contacted several commercial bondsmen, none of whom were willing

to write a $500.00 bond.

59.  Thaton July 16, 1996 Plaintiff contacted a friend, Ms. Samantha McCready who

was willing to post the $500.00 in cash.

60.  That the deputy clerk of the District Court on duty at the jail informed Ms.

McCready that the bond could not be posted in cash, and could only be posted by a commercial

bondsman.

61. That on July 18,1996 the Plaintiff's bond was increased to $1,500.00 OR and she

was released.

62.  Thatthe Plaintiff could have been released on July 16, 1996 had she been

permitted to post her bond in cash.
63.  That the Plaintiff was incarcerated four days.

64.  CHARLES HERREN: That the Plaintiff was arrested on July 14, 1996,

65.  That he was taken before the court on July 15, 1996 where he he was told that his

mother would be qualified as a surety and and he could be released upon her execution of a bond.

66.  That on July 15, 1996 the Plaintiff discovered that his bond had been set at

$5,000.00 "cash only".

67. That the Plaintiff contacted his brother Ray Herren and asked him to arrange for

a bondsman to write his bond.

| 2 =14
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68.  That on July 16, 1996 the Plaintiff's brother and a commercial bondsman attempted

to post a 35,000.00 surety bond for the plaintiff.

69. That they were informed by the Deputy clerk that the Plaintiff could not be

released on a surety bond.

70.

contact the judge who had set the bond for modification of the bond pursuant to paragraph 15 of

District Court Rule 3.311 (Pretrial Release).

71.

modifications,

72.  That the Plaintiff is indigent and was without counsel until July, 20 1996.

73. That on July 20, 1996 the Plaintiff's bond was reduced $2,500.0RCD and he was

released, upon deposit of $250.00 and payment of a $25.00 administrative fee,.

74.  That the Plaintiff could have been released on July 16, 1996, had he been allowed

to post a surety bond.
IV.  DEFENDANTS

1. That the Honorable James Buchele, in his official capacity as Criminal Assignment

Judge of the Third Judicial District, implements procedures, policies and rules governing pre-

trial release of persons accused of crimes in Shawnee County, Kansas.

2, That the Honorable Terry Bullock, in his official capacity as Administrative Judge

of the Third Judicial District of Kansas is charged with the authority to adopt procedural rules for
the operation of the Third Judicial District Court.

3. That the Honorable Thomas Conklin, The Honorable Fred Jackson, The
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Honorable Marla J. Luckert, The Honorable Eric S. Rosen, The Honorable James M. MacNish,
The Honorable Franklin R. Theis, The Honorable Frank J. Yeoman, The Honorable Charles E.
Andrews Jr., The Honorable Daniel L. Mitchell, The Honorable Marthew J. Doud, The Honorable
Nancy Parrish. The Honorable Jan Luenberger, The Honorable Terrv Bullock and the Honorable
James P. Buchele in their official capacities as District Court Judges of the Third Judicial District
of Kansas have been authorized by the Kansas Legislature to establish conditions of pre-trial
release pursuant to K.S.A. 22-2802 Release prior to trial.

4. That the Third Judicial District is a governmental agency of the state of Kansas.

5, That the State of Kansas is liable under the Kansas Tort Claims Act for the actions
of its agents as more fully set forth below.

V. FACTUAL ALLEGATIONS

L. That the Eighth and Fourteenth amendments to the United States Constitution
guarantee that persons awaiting trial shall not be subject to excessive bail.

2: That any condition of bail which does not serve to insure the presence of the
accused to answer the charges against him, or which is not imposed to insure the public safety,
constitutes excessive bail.

3. That the Fifth and Fourteenth amendments to the United States Constitution
guarantee a person's right to due process of law and equal protection of the law.

4. That any rule, procedure, or policy which restricts a person's statutory and
constitutional right to admission to bail, violates that person's right to procedural and substantive
due process.

- 8 That any rule, procedure or policy which includes criteria arbitrarily differentiating

between members of a class of persons secking pretrial release denies equal protection of the law
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1o all members of that class.
6. That 42 U.S.C. sec. 1983. prohibits any person acting under color of state law,
from depriving any other person of any rights. privilege and immunities secured by the
Constitution.
7. That article 1, section 9 of the Kansas Constitution, provides that "All persons
shall be bailable by sufficient solvent sureties except for capital offenses where the proof is evident
or the presumption great..."
8. That Article 1, section 18 of the Kansas Constitution provides that justice shall be
administered without delay.
9. That any rule, procedure or policy which delays or impedes a person's
constitutional right to admission to bail violates that person's rights under Article 1, section 18 of
the Kansas Constitution.
10.  That the criteria for pretrial release of persons accused of crimes in Kansas is set
outin K.S.A. 22-2802 release prior to trial
11.  That K.S.A. 22-2802 limits the court's jurisdiction over pre-trial release to
determining if a defendant should be released on his own recognizance (i.e. without bond); or, if a
bond is required, to determining the amount of a bond reasonably necessary to insure the presence
of the accused to answer the charges against him, and setting any other conditions necessary for
the public safety.
12.  That K.S.A. 22-2802 provides that a person may deposit cash in the amount of the
bond in lieu of surety to obtain his release.
13.  That all persons charged with non-capital crimes in the state of Kansas have an

absolute right to admission to bail under K.S.A. 22-2802.
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14.  That as an adjunct to K.S.A. 22-2802 the Legislature has in K.S.A. 22-2814
Release on recognizance and supervised release authorized the various district courts to
implement release on recognizance and supervised release programs.

15.  That participation in release on recognizance and supervised release programs are
wholly voluntary and “shall not affect the right of any person to seek or obtain release under
K.S.A.22-2802.."

16. That the Defendant, The State of Kansas, by and through its agents enumerated
above, has, under color of state law, promulgated and implemented a pre-trial release procedure
in the Third Judicial District which exceeds the jurisdiction granted to it by the Kansas
Constitution and the Legislature.

17.  DISTRICT COURT RULE 3.311: That Kansas Supreme Court Administrative
Order No. 96, and District Court Rule 3.311 (DCR 3.311) (both marked as exhibit "A" and "B"
respectively, attached hereto and incorporated herein by reference) establish a pretrial release
procedure which has supplanted the pretrial release criteria established by the legislature in K.S.A.
22-2802.

18.  That DCR 3.311 creates a new species of bail bond, Own Recognizance Cash
Deposit (ORCD) or OR-cash bonds.

19. That DCR 3.311 is unconstitutional in that it violates the fundamental guarantees
of procedural and substantive due process, equal protection under the law, and freedom from
excessive bail of every person seeking pretrial release in the Third Judicial District.

20.  That the pretrial release procedure authorized by Administrative Order 96 and
implemented through DCR 3.311 is applied in an unconstitutional manner in the Third Judicial
District. 1
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21. That paragraph 15 of DCR 3.311 provides that bonds designated as Or-cash
(ORCD), Cash or professional surety may only be written as specified; ie. a bond which is set as
ORCD may not be posted by surety, a bond set as surety may not be posted in cash, etc.

22.  That paragraph 15 of DCR 3.311 provides that persons whose bonds have been set
as cash or ORCD and who wish to post a surety bond must request such a modification from the
deputy clerk of the district court who shall notify the judge authorizing the bond of such persons'
requests for surety bonds. |

23. That despite the mandatory language of paragraph 15 of DCR 3.311, deputy clerks
of the district court on duty at the Shawnee County jail have been instructed not to contact judges
regarding bond modifications.

24. That there is no procedure in place in the Third Judicial District specifically
designed to protect a person's right to admission to bail under K.S.A. 22-2802, or to advise
persons that they have absolute right to M@ssion to bail under that statute.

25 That persons arrested and brought into the criminal justice system are typically
unsophisticated, unrepresented and entirely at the mercy of the system

26.  That it is wholly unreasonable to expect that persons so situated would know that
they have an absolute right to admission to bail under K.S.A. 22-2802, and it is further
unreasonable to expect that such persons would affirmatively request a modification when another
type of bond has been set by a judge.

27.  That paragraph 16 of DCR 3.311 provides that rule shall not restrict the right of
any person to obtain pretrial release under K.S.A. 22-2802.

28.  That DCR 3.311 by definition restricts the right of a person to obtain pretrial

release under K.S.A. 22-2802.
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29.  That the court in setting a “cash only" or ORCD bond determines the amount of
money the accused rﬁust deposit to insure his presence to answer charges against him.

30. That a person seeking pretrial release under K.S.A. 22-2802 has an absolute right
to admission to bail at the amount set by the Court in the "cash only”, or ORCD bond.

31. That the court cannot legally deny a person admission to bail under K.S.A. 22-
2802.

32 That the requirement of paragraph 15 of DCR 5.311 that a person seeking pretrial
release under K.S.A. 22-2802 must affirmatively request modification of a "cash only " or ORCD
bond constitutes excessive bail because it imposes an unnecessary, artificial, and unreasonable
impediment to such person's statutory and constitutional right to admission to bail, the amount of
the bond having been previously determined by the court.

33.  That the requirement of paragraph 15 of DCR 3.311 that a person seeking pretrial
release under K.S.A. 22-2802 must affirmatively request a bond modification violates such
person's right to substantive and procedural due process by creating a superfluous, and
unnecessary procedure which restricts and impedes such person's access to his statutory and
constitutional right to admission to bail.

34.  That the requirement of paragraph 15 of DCR 3.311 that a person seeking pretrial
release under K.S.A. 22-2802 must affiratively request a bond modification violates such

person's guarantee justice without delay under Article 1, section 18 of the Kansas Constitution by
unreasonably delaying such person's statutory and constitutional right to admission to bail.

35.  That there is no procedure available under DCR 3.311 to persons whose bonds are
set as professional surety and who wish to exercise their right under K.S.A. 22-2802 to post cash

in lieu of surety.
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36.  That DCR 3.311 violates the substantive and procedural rights of pcrs‘ons whose
bonds are set as professional surety by denying such persons their statutory right under K.S.A.
22-2802 to admission to bail by posting cash, in the amount of the bond, in lieu of surety.

37.  That notwithstanding the provisions of paragraph 16 of DCR 3.311 which
expressly provide that participation in this program (ie. pretrial release other than admission to
bail under K.S.A. 22-2802) shall be on a voluntary basis, "participation" is mandatory in the Third
Judicial District.

38. That notwithstanding the provisions of paragraph 16 of DCR 3.311 which
expressly provide that that rule shall not restrict the right of any person to admission to bail under
K.S.A. 22-2802, judges of the Third Judicial District routinely deny admission to bail to persons
who request modification of their bonds under paragraph 15 of that rule.

39.  That there is no authority either statutory or administrative which permits any
district court judge in the state of Kansas to deny any person seeking pretrial release his right to
admission to bail under K.S.A. 22-2802.

40.  That DCR 3.311 as applied in the Third Judicial District denies procedural and
substantive due process to all persons seeking pretrial release by making admission to bail
discretionary with the court.

41.  That DCR 3.311 as applied in the Third Judicial District denies equal protection of
the law to all persons seeking pretrial release by making admission to bail under K.S.A. 22-2802

discretionary with the court, thereby resulting in some persons being admitted to bail, while other
similarly situated persons are not, with no rational basis for, or compelling state interest in such
distinction.

42. CASH ONLY BONDS: That the prerelease procedures implemented in the Third
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Judicial District authorize the court to set bonds as "cash only".

43.  That "cash only" bonds may not be posted by sureties, private or commercial, and
may not be posted by third parties.

44. That there is no authority, statutory or administrative, which permits the court to
set a bond as "cash only".

45. That "cash only" bonds are expressly prohibited by K.S.A. 22-2802, Article 1,
section 9 of the Kansas Constitution and paragraph 16 of DCR 3.311.

46.  That a person whose bond is set as "cash only" must assign his bond to the court
for paymént of any court ordered obligation, including payment of obligations wholly unrelated to
the underlying charge; e.g., payment of debt awarded in domestic cases, payment of fines and
costs in other criminal or traffic matters, child support etc., as well as costs, fines, restitution, etc.,
which may at some later date be assessed by the court (see exhibit "C" attached hereto and
incorporated herein by reference).

47.  That the requirement that a person posting a "cash only" bond be required, upon |
conviction, to pay court ordered obligations wholly unrelated to the charges for which the person
is convicted constitutes cruel and unusual punishment in derogation of the Eighth Ammendment
to the Constitution of the United States of America.

48. That DCR 3.311 does not provide for a pre or post deprivation due process
hearing.

49.  That failure to provide notice and opportunity for a hearing to a person whose
property is subject to seizure by the state constitutes denial of such person's procedural and
substantive due process rights.

50.  That the requirement that a person post a bond by "cash only" denies such person
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his guarantees of procedural and substantive due process under the Fifth and Fourteenth
Amendments to the United States Constitution by prohibiting him from exercising his statutory
and constitutional right to post a surety bond.

51.  That the requirement that a person assign a "cash only" bond to the court as a
condition of release constitutes excessive bail in derogation of the Eighth Amendment to the
United States Constitution.

52.  That the requirement that an individual post both an appearance bond and a
supersedeas bond is an artificial and unreasonable condition of bail, is antithetical to the
presumption of innocence, does not insure that an accused will appear to answer the charges
against him, and exists only to facilitate the collection of money by the court.

53.  That "cash only" bonds violate an individual's right to equal protection of the law
by requiring some persons awaiting trial to post a supersedeas bond to secure their release while
not requiring others similarity situated to do the same, with no rational basis for, or compelling
state interest in, making such distinction.

54.  That requiring a person to assign his bond to the court for payment of debt owed
to the state, as a condition of pretrial release, is seizure of such person's property without due

process of law.

55.  That the court must function as a neutral and detached magistrate at all stages of a
criminal proceeding.

56.  That our system of government is predicated upon the separation of powers
between the three branches of government as defined in the United States Constitution and the

Constitution of the State of Kansas.

57.  That this separation of powers clearly distinguishes the authority of the judicial and
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executive branches.

58.  That the court, in its judicial capacity, is inherently separate from the state in its
prosecutorial capacity.

59.  That under the prerelease procedures implemented in the Third Judicial District the
court abaﬁdons its role as a neutral and detached magistrate and functions as an agent of the state
acting in its prosecutonial capacity.

60.  That the court, having acted as an agent of the state in the pretrial stage of a
criminal proceeding, cannot thereafter sit in judgement of, and pronounce sentence upon a person
whose property has been seized by that court for the benefit of the state.

61.  That this procedure results in a denial of an accused's procedural and due process
rights by forcing the court into the dual role of collection agent for the state as well as neutral and
detached magistrate.

62.  That it is a common practice in the Third Judicial District for the state to request
and the court to order "cash only" bonds in an amount necessary to satisfy anticipated court
ordered obligations.

63.  That the very nature of such practice encourages the state and the court to seek
and set bonds in amounts intended, not to insure the presence of the accused to answer the
charges against him, but to insure the payment of court ordered obligations in the event such
person is convicted.

64. ORCD BONDS: That Own Recognizance Cash Deposit (ORCD) Bonds, as
defined by DCR 3.311, and as administered in the Third Judicial District are unconstitutional.
65.  That release on recognizance means that the court has determined that no bond is

necessary, and that the person’s naked promise to appear is sufficient to insure his presence to
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answer the charged against him.

66.  That "release on recognizance” and "release on bond" are mutually exclusive.

67.  That ORCD bonds are fictitious for the reason that the state has no statutory
authority to collect the "OR" portion of a forfeited "ORCD" bond.

68.  That the state has never collected the "OR" portion of any forfeited "ORCD"
bond in the Third Judicial District.

69.  That the court in setting an ORCD bond has actually determined that a deposit of
10% of the stated amount of the bond is sufficient to insure the presence of an accused to answer
the charges against him.

70.  That requiring a promise to pay anything beyond the amount deposited is, by
definition, excessive bail, and violates the eighth amendment guarantees of persons posting such
bonds.

71.  That persons posting ORCD bonds are charged a non-refundable administrative
fee equal to 10% of the cash posted.

72.  That there is no statutory authority for that "administrative fee".

73.  That "ORCD" bonds are actually "cash only" bonds with all the constitutional and
statutory infirmities complained of above.

74.  That notwithstanding the clear and unambiguous language of Administrative Order
96, and DCR 3.311, the "ORCD" program as implemented in the Third Judicial District is
mandatory.

75.  That persons whose bonds are set as ORCD cannot "obtain pretrial release under
other statutory methods". They cannot post surety bonds and can only be released upon payment

of the deposit, assignment of that deposit to the court, and payment of the administrative fee.
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76. That the ORCD bo.nd system as implemented in the Third Judicial Disﬁict violates
a person's procedural and substantive due process rights to access to the bail system and the
defendant's protection from excessive bail by charging a mandatory fee for the exercise of the
defendant's constitutional and statutory right to bail.

77.  That ORCD bonds deny equal protection of the law to similarly situated
individuals for the reason that a person whose bond is set as "cash only" or surety will always
forfeit the full amount of the bond if he fails to appear, while those whose bonds are set as
"ORCD" will only forfeit 10% of the bond.

78.  That ORCD bonds give the court a direct financial interest in the type and amount
of appearance bond set.

79.  That the 10% administrative fee paid to the court by persons whose bonds have
been set as ORCD is paid over to the general fund of Shawnee County Kansas.

80.  That the operation of the Third Judicial District is funded by the general fund of
Shawnee County Kansas.

81.  That officials of the Third Judicial District have publicly announced that the
"ORCD" program is successful because it has generated income for Shawnee County.

82.  That the court should have no financial interest in money posted as an appearance
bond.

83.  That this quid pro quo arrangement has a chilling effect upon the substantive and
procedu.ral due process rights of persons seeking pretrial release in that the court benefits from
ORCD bonds.

84. PROFESSIONAL SURETY ONLY: That the pretrial release procedures

implemented in the Third Judicial District authorize the court to set bonds as "Professional Surety
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Only".

85.  That persons whose bonds are set as professional surety only may not post their
bonds in cash.

86. That K.S.A. 22-2802 expressly provides that cash may be deposited in lieu of
surety.

87.  That the requirement that a bond be posted by professional surety only unduly
restricts a person'’s access to the bail bond system.

88.  That such restriction violates that person's procedural and substantive due process
rights, and constitutes excessive bail in contravention of the Eight Amendment.

89.  That bonds set as professional surety only deny equal protection of the law by
discriminating against similarly situated persons with no rational basis for, or compelling State
interest in such distinctions.

88.  That bonds set as professional surety only are tantamount to denial of bail in
situations where the accused cannot obtain the services of a commercial bondsman, but who
would otherwise be able to post a cash bond.

89.  That every individual required to post a bond to secure pretrial release in the Third
Judicial District has been damaged by the practices complained of above.

90.  That every individual so damaged is entitled to compensation by the State of
Kansas.

VI. CLASS ACTION ALLEGATIONS
1, Plaintiffs bring this action as a class action pursuant to K.S.A. 60-223.
2. The class consists of all persons arrested in the Third Judicial District since 1985

who have been required to post a bail bond to be eligible for pre-trial release.
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3. The class is so numerous that joinder of all such citizens is impracticable. Plaintiffs
estimate that such class is over 73,000, as of the time of filing this petition and grows by an
average of 20 people per day.
4. Plaintiffs will fairly and adequately protect the interests of all class members as
they are members of the class and their claims are tvpical of the claims of all class members, in
every respect. Each of the Plaintiffs have been denied Constitutional rights by the enforcement of
the court procedure and will aggressively pursue the interests of the entire class. Plaintiffs'
interests in obtaining injunctive relief for the violations of constitutional rights and privileges are
consistent with and not antagonistic to those of any citizens within the class.
5. The common questions of law and fact include, but are limited to:
a) Whether the procedure promulgated by Supreme Court of Kansas Administrative
Order No. 96 and Third Judicial Court Rule 3.324 violates the Fifth, Eighth and
Fourteenth Amendments to the Constitution of the United States of America and violates
the provisions of Title 42 U.S.C. sec 1983; and,
b) Whether the above described procedure violates the provisions of the Fifth and
Eighth Amendments to the Constitution of the State of Kansas; and,
c) Whether the above described procedure violates the provisions of K.S.A. 22-2802-
Release Prior to Trial; and,
d) Whether the Plaintiffs and members of the Plaintiff Class are entitled to injunctive
relief, and,
e) Whether the Plaintiffs and members of then Plaintiff Class are entitled to damages
and restitution.

6.  That the pre-trial release procedures complained of above have damaged all
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members of the Plaintiff Class who have been arrested in the Third Judicial District since 1985
and will damage all persons arrested in the Third Judicial District until the relief sought herein is
granted.

7. The common question of law and fact predominate, exclusively, over questions
affecting only individual class members.

8. A class action is superior to other available methods for the fair and efficient
adjudication of the controversy in that: |

a) A multiplicity of suits with consequent burdens on the courts and defendants

should and ought to be avoided.

b) It would be virtually impossible for all class members to intervene as parties-

plaintiffs in this action.

c) Upon adjudication of defendants' liability, claims of the class members can be

determined by this Court.

8. Consolidation of all classes into a single class action suit is in the best interests of
all parties involved, will promote convenience in obtaining evidence and presenting witnesses, and
will promote judicial economy.

WHEREFORE, Plaintiffs pray this Court enter an Order:

1. Finding that this action should proceed as a class action.

2. Preliminarily and permanently restraining, enjoining and prohibiting the defendants
individually and collectively from enforcing the pre-trial release procedures complained of herein,
and compelling them to comply with the provisions of Article 1, Sections 9 and 18 of the Kansas
Constitution and K.S.A. 22-2802.

3. Awarding Plaintiffs and the Plaintiff Class their costs of suit and attorney fees
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under Title 42 U.S.C. 1988, or any other applicable law.

4, Awarding Plaintiffs and Plaintiff Class damages in an amount in excess of
$10,000.00 per member.
5. Requiring the State to pay restitution to all members of the class who were forced

to assign cash only bonds to the state to secure pre-trial release.

6. Requiring the State to pay restitution to all members of the class who were
charged a 10% fee to exercise their right to pre-trial release.

% For such other and further relief that this court may deem just and equitable.

Respectfully submitted,

&

<

)\
N\
N [gi L F-BRUNTON #10901
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Exhibit A

IN THE SUPREME COURT OF THE STATE OF KANSAS
Acdministrative Order No. 22

In re: Pretrial Release

K.S.A. 20-342.

9 In addition to the current statutory pretrial release system, regulation of
the conditions of and procedures for pretrial release of persons charged with crime
in the district courts of Kansas may also be accomplished oy cromulgation of a local
rule substantially as provided in the attached example. Examples of necessary

supporting materials are also attached.

3. Judicial districts whose current own recognizance-cash deposit pretrial
release programs are not substantially in compliance with the attached example
have until July 1, 1995, to submit a local rule substantially in compliance with the
attached example. All other districts may adopt a local rule for this purpose
whenever the judges of the distzict court determine such a rule should be adopted.
An information copy of any OR-cash deposit local rule adopted shall be forwarded to
the office of judicial administration concurrently with filing with the clerk of the

supreme court.
i T -
BY ORDER OF THE COURT this.//— day ot m-w¢7/ 195,
Richard W. Holmes/

- Chief Justice

Attachments
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DCR 3311
(Pretnal Release)

This District Court Rule establishes procedures and qualifications for release from custody
in situations other than upon specific direction from & judge of the district court. This rule
supersedes DCR 3.322 and 3.324.

1. Cournt Services Officers (CSO), Deputy Sheriffs and Correctional Officers who are
sworn in as Deputy Clerks of the Distnct Court are authorized to permit persons in custody to
post bail bonds in accordance with the provisions of this rule.

2. The attached Automatic Bond Schedule (ABS) is approved for the amount of bail
bonds for particular crimes For those offenses where no bond is set or is designated "see judge”,
the accused shall be brought before a judge of the district court at the next court date to have a
bond set, a judge of the district court shall be contacted.

3, Notwithstanding the ABS, persons in custody with any of the following conditions
are not eligible for an ABS bond and shall be brought before a judge to have bond set:

(a) Prior bond forfeitures.

(b)  Has been extradited or is awaiting extradition to another state.

(c) Has a detainer or hold from other states or federal authorities.

(d)  Has a prior conviction of a felony classified as A, B, or C or level 5 or
lower.

(¢)  Has been detained for a violation of probation.

) If a deputy clerk believes in good faith that the accused may flee, pose a
danger to public safety or is not eligible for bond under the ABS, the
matter of setting a bail bond shall be referred to a judge of the district

court.

4. On bonds requiring $1,000 surety or less, Shawnee County residents eligible for
bond under the ABS may be released on the person's own recognizance bond (OR) if they meet
one of the following criteria:

(a) Own real estate located in Shawnee County in own name, Or
(®) Any three of the following five:

)] Resident of Shawnee County - more than 6 months;

(2)  Valid Kansas drivers license;

(3) Employment in Shawnee County - more than 3 months;

(4)  Current telephone service-in OWn name,

(5) Is enrolled as a student in the State of Kansas; or
()  Active duty military and stationed at a military base in the State of Kansas.

All factors shall be determined upon a sworn statement made under penalty of perjury by
the accused or the accused's private surety. Court service officers, deputy sheriffs or correctional
officers who are sworn in as deputy clerks are authorized to require further verification of any
item as they deem appropriate before permitting a person in custody to post bond. Victims
reflected in an arrest report cannot act as private surety On a bail bond.
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5 On bonds requiring $1,000 surety or less Shawnee C Ounty residents eligible for
bond under the ABS, but not meeting the criteria at paragraph 4, may be released on (a2) on an OR
Cash deposit bond or (b) with a private surety if the surety completes a sworn statement and
qualifies under both items (a) and (b) of paragraph 4.

6. On bonds requiring surety of more than $1.000 and up to $2,500, Shawnee County
residents eligible for bond under the ABS may be released by posting an OR cash deposit bond
and meeting one of the criteria set forth in paragraph 4, sections (a), (b) or (c). A Shawnee
County resident eligible for release under the ABS. but not meeting the criteria of paragraph 4

may be released by posting an OR-Cash deposit bond and obtaining a private surety who qualifies
under both items (a) and (b) of paragraph 4.

7 Persons may be admitted to personal recognizance cash deposit (OR-Cash deposit)
bail bonds who meet the criteria set forth in this rule or upon special screening and upon

recommendation of a person authorized to permit posting of a bond in accordance with this rule.
Any person determined eligible to be admitted 1o bail on an OR-cash deposit bond under this rule
or OR bonds set as OR cash deposit by a district judge, shall deposit with the Clerk of the Court
cash equal to 10 percent of the amount of the bond and execute a bail bond in the total amount of
the bond. All other conditions of the bond set by the court and this rule must be satisfied.

8. When an accused person qualifies for an OR-Cash deposit bond, the cash deposit
shall be held by the Clerk of the Court until such time as the accused has fully performed all
conditions of the bond and is discharged from all appearance and financial obligations to the
court. When an accused has been so discharged, 90% of the cash deposit shall be retumned to the
accused upon surrender of the cash deposit receipt previously issued by the Clerk. Ten percent of
the cash deposit shall be retained by the Clerk as an administrative fee. Cash deposit bonds shall
be placed in an interest-bearing financial institution account by the Clerk, however, no interest
shall be paid to the accused on a cash deposit bail bond. Annually the aggregate amount of

administrative fees retained and interest earned on cash deposit bail bonds shall be turned over to
the general fund of Shawnee County.

9 A cash receipt for an OR-Cash deposit bail bond shall be issued only to the person
being released on bond. Any person posting cash for another person shall be informed that any
cash posted as a bail bond is the property of the accused person and may be subject to forfeiture,
application to payment of court ordered financial obligations and will be refunded only to the

arrested party. Any arrangements to furnish bond money are between the lender and the accused
person.

10 When an accused person who has posted a cash deposit bail bond is discharged
from all appearance and financial obligations to the court and files the receipt for the cash deposit
with the Clerk, the refundable portion of the cash deposit not allocated to court ordered financial
obligations shall be refunded to the accused or assignee by the Clerk.

1. All OR-Cash deposit bail bonds issued in this county shall be subject to the
condition of forfeiture and the amount deposited will become the absolute and permanent
property of the State of Kansas should one or more of the following occur:

(a)  Accused person or surety makes a false statement or representation
regarding the criteria for OR-cash deposit as set forth in paragraphs 3 , Q _q 5
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through 6, above.

(b) Accused person fails 10 appear in court pursuant to court order at any
stage of the proceedings.

()  Accused person fails to report as directed to a CSO

(d)  Accused person fails to perform any other condition of bail imposed by the
court.

12 All persons admitted to bail on OR or OR-Cash deposit bond shall be required to
repont as directed to a court service office (CSO).

13 All bail bonds issued in this judicial district are subject to this rule and the General
Bond Conditions attached hereto. Other special conditions may also be imposed by the court as a
requirement of release on any bail bond.

14 All private or professional surety bonds issued in this judicial district shall have as a
condition that sureties agree to remain liable on any bail bond until all proceedings arising out of
the arrest or case for which the bond was posted are concluded or until the surety is released by
court order. No surety shall be released on an obligation on a bail bond without court approval.
Either a surety or a person arrested and turned in on a bond by a surety may file a motion with the
court for a determination of whether the bail bond should be revoked or continued in force.

15. Bail bonds designated as OR-Cash, Cash or Professional Surety shall be written
only on terms specified by a judge of the district court. If an accused person requests release on a
professional surety bond when cash or an OR-cash deposit bond has been specified, the deputy
clerk shall contact the judge authorizing the bond for modification of the bond.

16, This rule shall not limit or restrict the right of any person to seek or obtain pretrial
release under other statutory methods of admitting accused persons to bail or the authority of
judge of the district court to determine bail. The participation of an accused person in this
program shall be on a voluntary basis. '

17.  This rule shall not_apply to civil bench warrants.

18. Definitions:

(@)  The term "cash" as used in this rule means United States currency, 2 money
order, or a bank draft or certified check drawn on a Kansas banking or
savings and loan institution.

(b)  The term "court” as used in this rule refers to the Third Judicial District
Count of the State of Kansas, or Shawnee County District Court.

()  The term "accused person” as used in this rule means a person in custody
by reason of an arrest report or a defendant in a criminal, driving under the
influence of drugs or alcohol, or traffic case.

Adopted 4-12-95 l Q ..q H
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SPECIAL NOTICE TO PERSONS PROVIDING CASH FOR BAJL BONDS

("))

Any money received by the Jail for bail bonds is deposited in the inmates account and is

considered the property of the inmate.

Money posted for Cash bonds or O R. Cash Deposit Bonds will be refunded by the Count

to the inmate under certain conditions.

Any money paid to bail bondsman becomes the property of the bondsman and is not

refundable to anyone.

ANY PERSON POSTING BOND FOR ANOTHER IS DEEMED BY THE COURT
AS MAKING A LOAN TO THE ARRESTED PARTY. THE COURT IS NOT
OBLIGATED TO REFUND A CASH DEPOSIT TO ANYONE OTHER THAN THE
ARRESTED PARTY. ALL CASH DEPOSITS ARE SUBJECT TO FORFEITURE

UPON DEFAULT AND TO APPLICATION TO COURT ORDERED FINANCIAL
OBLIGATIONS.

THE FOREGOING MEANS THE ONLY PERSON YOU MAY LOOK TO FOR
REPAYMENT OF MONEY YOU ADVANCE FOR A BAIL BOND IS THE PERSON

BEING BONDED OUT (THE INMATE). NO ONE ELSE IS OBLIGATED TO
RETURN MONEY TO YOU.

-_—
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MEMORANDOM
TO: Tom Hanna, Vice-Chairman '
Board of Shawnee County Commissioners
FROM: Dwight J. Parscale 3
Attorney at Law / ~
DATE: October 9, 1985
SUBJECT: Percentage Deposit Bail

EE

Under the present .experimental program resulting from Judge
Carpenter's recent unilateral administrative order county
employees are responsible for releasing persons charged with
crimes, on bond, in exchange for a percentage deposit bail by
said defendant; and, the county and its employees are effectively
required to serve as surety for said defendant, and to supervise
said defendant and assure his appearance in court; and, the
county is liable for the forfeiture of the balance of the bail in
the event the defendant fails to appear.

Thus, this experiment implicates county employees, facilities,
and funds. As such, it is important to note . the-
responsibilities, duties, and powers of the county commissioners.
“The powers of a county as a body politic and corporate shall be
exercised by a board of county commissioners.* K.S.A. 19-103.
And, in all suits or proceedings against the county the county
shall be sued by suing the board of county commissioners. K.S.A.
19-10S5. See APPENDIX “A.° And, if a judgment is rendered
against county commissioners, the county is liablesnHithers v.
Root, 146 Kan. 822, 826, 73 p.2d 1113 (197). Further, the board
of county commissioners has the power toO make orders concerning
property belonging to the county as they deem expedient, and to
establish regulations, by resolution, as to the use of such
property, and to proscribe penalties for violation thereof.
K.S.A. 19-=-212. See APPENDIX °B.°" Further, the county
commissioners have the power to represent the county and have the
care of county property, and management of the business and
concerns of the county, in every pacticular. K.S.A. .19—212.
And, specifically, the county commissioners are responsible for
the supervision of the Shawnee County Depacrtment of Corrections.
See K.S.A. 19-1901, et seq. See APPENDIX =l
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Where county facilities, county employees, and county funds are
implicated, county employees given new job responsibilities apngd
duties, and county funds used, county employees, the county, and
the county commissioners all become exposed to liability under
civil rights statutes (42 U.S.C. Section 1983 specifically) and
the Ransas Tort Claims Act, K.S.A. 75-6101, et seq. Thus, for
instance, under 42 U.S.C. Section 1983, liability could be found
on the part of county employees, county commissioners, and the
county, if a person charged is released on bail, improperly
supervised, and causes injury to person or property. Thus, it
become incumbent upon the county commissioners to instityte
effective policies and procedures, supervision and training,
overseeing, and to address itself to problems which become known
regarding a program or employee's performance, all to prevent
such injury to person or property. In short, the experimental
program under the administrative order of Judge Carpenter has
resulted in broad exposure, both officially and personally, to -
county officials, county employees, and to the county. Indeed,
it is well settled that the county and commissioners can be sued
for the actions of emplcyees of the Shawnee County Department of
Corrections (where Judge Carpenter is implementing his program to
a substantial degree). See, e.g., nee County., et
al., Case No. 82-4027, in the United States District Court for
the District of Kansas, in which cage the county did not assert
any defense that the commissioners and county were not liable for
the actions of employees of the Shawnee County Department of
Corrections. And, indeed, in that cage former personnel director
of Shawnee County, Judy Rickerson, testified that the termination
of an employee of the Shawnee County Department of Corrections
was not final until she, as county personnel director, approved

same. See Rickerson Depo. at 33-34, and particularly Jdines 9-15
at p. 34. See APPENDIX "D.°* 3

In a memorandum of October 8, 1985, Mr. Davidson, Shawnee County
Counselor, suggests that the administrative judge, a member of
the judicial branch of -the government, can effectively control,
limit and hamstring the executive body of this county (Board of..
Commissioners) in meeting its obligations, carrying out its
duties, and enforcing its powers, in the matter of county
affairs!l This position is supported by a reference to K.S.A. 20~
349; this position is improper and not supported by said statute.
Indeed, such a position is clearly misleading -w&md a gross
misconstruction of the statute. All K.S.A. 20-349 provides 1is
that once a budget has been approved by the county commissioners
for the operation of the district court, which budget will be
paid by the county, the county thereafter relinquishes any
control in the use of those monies by the district court 1in
carrying out business of the district court (including employing
persons who would be employees of the district court, e.g.,
employees of the state). See APPENDIX "E.°

K.S.A. 20-345 makes it clear that, with the budget provided both
by the county and the state, the administrative judge is only

| 2-917



entitled to employ persons to be supecrvised under him and undec
the Supreme Court, that ls, employees of the state--not employees
of the county! And, he can only hire such employees with the
approval of the majority of the district and associate judges;
and, only to carry out duties imposed upon him by the Kansas
Supreme Court, his bossl (The statute does not entitle the
administrative judge to dream up some pragram, which was rejected
by the legislature, and to cram it down the throats of county
employees at county expense.) See APPENDIX °“F.°"

In no fashion does K.S.A. 20-349 impose any restrictions
whatsoever on the county commissioners in supervising <gounty
employees and in controlling county funds budgeted for purpases
other than for the operation of the district court. Mrc.
Davidson's reading of this statute would give the administrative
judge complete control of the entire courthouse simply because
the county commissioners budgeted some county money to the
district court. Such a suggestion is clearly ridiculous, and
clearly contrary to the clear and compelling language of Kansas
atatutes cited above requiring the county commissioners to
control county employees, facilities, and funds. In the £inal
analysis the conduct of county employees remains the
responsibility of the county commission--not the responsibility

of the district court or the Kansas Supreme Court or the State of
Kansas.

We would not contend that Judge Carpenter lacks the power to take
money budgeted to him annually, by the county oc the state, and
employ new personnel under his supervision and the supervision of
the state. We must contend that the judiciary does not have the
aythority to mandate to the county commissioners that they will
fund the court's venture into private enterprise. . Where the
county commission is obviously required to adequately fund the
court for the operations of its judicial system, it is just as
obvicusly required to use the taxpayers' monies wisely. The
additional cost inherent in the court's bonding business. dces
nothing more than relieve the criminal of an expense which should
rightfully be his/hers and not the taxpayecs'. The law does not
require the county commission to bow to the demands of the

judiciary for additional capital to fund 2 court-run private
enterprise.

It simply is not correct to state that the county assmission has
"very little discretion in the matter® because it approved the
1986 budget. These matters raised by this experimental program=~
and the employees, facilities and funds Dbeing used--had
absolutely nothing to do with the 1986 budget allocation for the
operation of the district court. Rather, this progranm
encroaches upon money budgeted for other purposes. It is¢
however, correct that the county commission can and should rejec-
any proposed budget in 1987 which would provide for gersonnel and
funding for this private business venture (rejected DY the Kansas
legislature).

| 2-9%
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Mr. Davidson cites K.S.A. 22-2802(c) (3) and suggests that the
Ransas statute allows percentage deposit bpajjl. Again, a}

Davidson is being misleading and misconstruing the statute. Ali
K.S.A. 22-2802(c) (3) provides is that if a judge, aftar proper
and due consideration, sets a man's bail at 3100,000.00, and the
man can pay the full $100,000.00, the man will be released. ang

this concept {s as o0ld as time. Nowhere in K.S.A. 22-2802, o.’r
any other Kansas statute, has the legislature provided for

a
percentage deposit bail. See APPENDIX °g. " If it did, Judge
Carpenter would not have been Cequired to go to the legislature

. last session and ask for such a statute--and be turned down! Nor

arbitrary administrative

order. All he would have to do ig start practicing pPercentage

deposit bail.

The primary purpose of this memorandum is not to address the many
ways in which the court's bonding service is improper and
contrary to Kansas statute, case law, the FKansas constitution,
and common sense; rather, the Primary purpose is to peint out
the exposure to the county from such a program, and the
appropriateness of the commission refusing to support such a

program through county employees, facilities, and funds.
Nevertheless, these few points should be made:

l. Who is the surety under the present system?
K.S.A. 22-2802(c) (2) provides:

The appearancé bond shall be executed

es who
are residents of the state of Kansas,
unless the magistrate determines, in
the exercise of such magistrate's ..
discretion, that requiring sureties
is __not necessarvy to ascure the
appearance of the persopn at the time
ordered. [Emphasis added.]

And, likewise, Article 9 of the Bill of Rights of
the Kansas Constitution requires that "all
persons shall be bailable by sufficient
BEureties.® [Emphasis added.] 1Is the surety the
accused? If so, why does he have to deposit
anything? And, what efforts are made to Istgure
that he is solvent? Obviously the surety could
not be the accused! Is it the county? If so,
all of the responsibility and exposure discussed
above comes squarely into play? Is it no-one?
Clearly this is not the case; if it was, K.S.A.
22-2802(c) (2) would be clearly violated; that
statute provides that a surety is not necessary
upon a finding, on a case-by-case basis, and only
upon a finding that a surety is not necessary to
458ure appearance in view of the circumstances of
the particular case and accused. A blanket order
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excluding certain classes and types of cases,
without any regarcd to the particular
circumstances of the accused's case, obviously
does not satisfy this statutel! So, either Judge
Carpenter has either appointed the accused ag the
surety, blatantly violated this atatute, or
unilaterally appointed the county as the surety.
This commission must, to be on the safe side,
agssume that it is the later; and, this commission
must take steps to protect the county, in keeping
with the sworn oath of each commissioner.

y A cursory reading of K.S.A. 22-2802
demonstrates that the purpose of bail is to

assure the court appearance of the accused.
Historically bail bondsman have accepted the
exposure to liability involved in such assurance
by wundertaking to supervise the accused and
compel his attendance (at personal financial risk
to the bailbondsman). This venture into the bail
bond business by Judge Carpenter eliminates the
essential role of the bail bondsman, and places a
huge responsibility and financial burden on the
county—--a responsibility and burden this county
is not egquipped to bear and should not be.
required to undertake.

One final note: It seems passing peculiar that the county
counselor, who holds his office at the pleasure of the county
commissioners (K.S.A. 19-246, see APPENDIX "H"), and whose duty
it i3 to provide sound legal advice to the county cammission
(K.S.A. 19-247, see APPERDIX "1I") finds himself in the position
of providing unsound advice, misleading information, and in the
same breath threatening one of his employers with the
possibility of “ouster proceedings.® It seems that "Mr.
Davidson too has overstepped his bounds.

-
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The article below speaks for itself and points out what a joke

the 10% plan is.

What they should do is do away with this phony

system of mythical figures and restore good bail posted by

responsible surety!

The Aispatch

OHIO'S GREATEST
HOME NEWSPAPER

C SUN., MAR. 1, 1981

Bond Forfeitures
Cost Court Plenty

By Mark Ellis
Of The Dpaich Staff

More than $400,000 in forfeited appear-
ance bonds has gone uncollected by Frank-
lin County Municipal Court since 1978.

City Attorney Greg Lashutka said the
money looks like a “pot of gold,” but he is
not sure of the best way to collect it

Municipal Judge Dale Crawford said
“saveral millions” owed the court have ac-
curnulated over the years. He wants the
money collected.

ONLY “A MINIMAL amount . . . be
tween §3,000 and $35,000" has been collect-
ed by the Franklin County prosecutor since
1978, when municipal Clerk of Courts Ted
Hysell began seeking judgments to enforce
collections, Chief Deputy Clerk William
Dawson gaid.

He said about 808 people now owe the
court $426,270.

Appearance bonds provide release for a
prisoner when 10 percent of the bond is
paid in cash.

A 3500 appearance bond is standard for
a first-degree misdemeancr. On that bond,
a prisoner would need $50 for freedom.

i{F THE FREED prisoner appears at
ccurt’ hearings he gets hack $45. If the
freed prisomer fails to appear, he or she

loses the $50 and owes the court $450. An
arrest warrant is issued.

Hysell sends a warning letter and then
turns the case over to county prosecutor
Michael Miller.

“We're not a collection agency,”
son said.

Dawson said prisoners often provide
phony addresses when arrested and their
bonds become uncolléctable.

Crawford believes collection of forfeit-
ed appearance bond money will force more
people to return and make the court more
efficient.

He criticized fellow judges who use ap-
pearance bonds for people on welfare, a
practice he calls “silly.”

CRAWFORD SUGGESTED the Ohio
Bureau of Motor Vehicles could be given
power to suspend tne driving privileges of
those who owe appearance bonds.

He also suggested Lashutka contract
with “young lawyers” who could track
down those who owe, collect the money and
keep a percentage.

No one seems to blame Miller's office
for not collecting more of the. forfeited
bond money. As attorney for municipal
eourt, Miller has that responsibility. but
sny money collected goes to the city and

Daw-

not the countv. Miller believes his staff is
carrying ¥ maxunum workload.

Judge James Britt, municipal court ad-
ministrative judge, said collecting appear-
ance bonds is “very impractical from a
civil standpoint

“YOU GET 4 bunch of nothings,” Britt
said. He said an average prisoner released
on a $500 appearance bond doesn't have
$450 and probably “had to scrape up” $50
from family members to get out.

Britt concedes there is a problem with
released prisoners failing to show on ap-
pearance bonds.

“The (case) volume has increased. Peo-
ple in general just don't want to appear.”

Lashutka said Crawford's concern is a
legitimate issue and a “lingering problem.”

He said a possible solution is his ap-
pointment as a “special representative” fur
Miller to collect the money.

But, Lashutka said, his stafi is
“stretched pretty thin” and doesn't have
time to track down released prisoners and
their financial recerds.

Lashutka is to meet with city and coun-
ty law enforcement officials this month to
find solutions to the problem of prisoners
released on both appearance and recogniz-
ance bonds who fail to appear in court.

|-~ 10|
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COLORADO LEGISLATURE COMMENDED!

On February 18, 1993, the Colorado
Legislature killed a "Bail Bond Reform Bill”
supported by defense atrorneys, misled do-gooders,
anti-free enterprise and the "nobody should be in
jail” mentality. The bond reform proposal was
based on programs in the federal court system and
a few stares. in these areas the non-appearance
rate reaches 50%. The bill would have created a
pilot program in Boulder Counry designed to
reduce the number of crimes committed by
persons who are released on bail, to be more fair
to persons with lower incomes and fewer assets,
and pay for itself. The 10 percent cash deposit plan
sounds good to those looking for pie in the sky but
costs to the raxpayers is astronomical. They say
this will help the poor or indigent. FACT: The
poor and indigent do not have the 10 percent to
begin with. This plan actually works in reverse. A
perfect example is Cook Counry lllinois, where the
jails are more crowded than ever. Before the 10
percent deposit plan a drunken driver in this area
could pay a bondsman a $100 fee on a $1,000
bond. If the man should skip, the state was
guaranteed their full payment of $1,000. Under
the 10 percent plan a drunken driver is given a
$5,000 mythical bond. So now the defendant must
come up with $500 cash which is 10 percent of
this mythical figure which is $400 more than the
practical method. By having to come up with this
extra money this hardly helps the poor or indigent.
FACT: In the event of forteiture, the state keeps the
$500 deposit but that 1s $500 less than the $1,000
if it were posted by a bondsman. The only
beneficiary is a bureaucracy and pawonage jobs for
the "in group”. FACT: Backers of the 10 percent

deposit state that a defendant signs a promissory
note for the other 90 percent. If they check they
will find that they have never collected one dime
in the history of this plan. They are in a dream
world. FACT: The major beneficiary of the 10
percent deposit plan are the professional shop
lifters, drug dealers, organized crime and career
criminals and throw in some wife beaters and
child molesters. This group happily and easily
comes up with this 10 percent. When they skip
they know that they are not being looked for by
the bureaucrats. The fugitive rate is easily covered
up. There are over 100,000 absconders in
northern [llinois. When a bondsman writes a bail
his sole business is the cefendant’s day in court or
pay the face of the bond. FACT: [n essence all this
10 percent deposit is a 90 percent bail reduction
and no third party responsibiiity for the above law
breakers. If a defendant qualifies to have his bail
reduced 90 percent why not just reduce it another
10 percent and allow :hem to sign their own bond.
The only loser in this case would be some political
hacks who have their cushioned jobs provided by
this 10 percent depos:t quagmire.

The sacred 5ail system and American
justice is not a place :o iet appointees feed at the
rough. Either give 100 percent good bail which
protects the system or reiease those who qualify on
a personal signature >ond. When we say qualify
this means first offencers on misdemeanors, with
roots in the commur:ov not criminals and chronic
lawbreakers. This .0 percent deposil system
makes it all a pathenc houx of much needed tax
dollars that could be spen: on worthwitie projects
like summer jobs for ceprived kids.
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erious crimes
decline slightly

EEEEEENEN By CAROLYN SKORNECK

The Associated Press

B Yiolent crime
for the first six ASHINGTON — Even as
mornths of 1993 public. fear of crime
fell 3 percent, pushed Congress to vote
for harsher criminal penalties and
the FEBI says, more pulice. the number of serious
afthough mur-  crimes declined slightly, the FBI re-
des figures ported Sunday.
stayed stable. violent crime during the first six
P ¢ months of 1993 decreased 3 percent
. from the same period in 1992, while
crimes dropped (e number of property crimes
by 5 pecrcent dropped by 5 percent, according to
= One official preliminary findings of the FBI's
holds the statis- Cniform Crime Reporting program.

~The small reported declines may

tics are misioad- o ositive, but 1 doubt most Ameri-

ing, saying

some police

cans will draw much comfort from
them because the levels of violent
crime and drug trafficking remain

squeeze fig so staggering,” FBI Director Louis
to downplay the ; rreeh said in a statement.

crime problem.

The number of murders remained

stable while all other reported vio-
lent crimes went down — Robberies
by 5 percent, forcible rapes. 4 per-
cent, and aggravated assaults, 1
percent.

Reported property crimes, mean-
while, were down across the board,
with burglary falling 8 percent, mo-
tor vehicle theft, 3 percent, and lar-
ceny-theft, 4 percent. Arsons, which
decreased by 15 percent, are not
included in the FBI's determination
of the overall crime index.

In Cincinnati. spokeswoman Lt
Cindy Johns said police have noticed
crimes are more severe despite the
fewer incidents.

“Victims tend to be subject to
more violence,” she said. “What
used to be hitting someone on the
head and taking their wallet now
has become taking their wallet and
shooting them in the leg. It's still a

Continued on page 2-A, col. 1

Topeka moves other way,

pOS

The Asscciated Press

W

neka crime rose. the FBI found.
Kansas City and Wich

was down

The FBI found crime rose in Topeka by 4.6 serious crime for Kansa
percent in 1993's first nalf. including eight were reported in assaults,

more murders. Police Lt Patti Kaeberle said beries. Theft rose, howev

know why lhere were more killings. autos.

she didn't
“We've

friends invoived.” Kueberle said of the homi-

cudes. 1 can't explain why they've gone up.” ated A
The FBI reported a dramatic 16.5 percent overall in crime during th

crime fell across much of the nation target
in the first six months of 1993, To-

for the period. The

Kansas City.
Sanders said the city

There were
ries in Kansas

ts 4.6% crime increase '

Kan.. police spokesman Bill
has hired more officers

ASHINGTON -— While serious recently, providing for more specific units to

gangs and illegal drug traffic.

had domestic situations. We've had fewer than the year before.

gang-related cri

Wichita. which has been dealing with rising
me, saw an 8 percent drop
e first half of 1993,

drup in Kansas City. Kan.. crime. The plum- according to the FBI figures.

met stems n part from the city's aggressive
police hiring.

There were far fewer burglaries and larce-
nies but three more murders in Wichita.

#

[

decreases in all crime catego- :
City. Kan.. including seven few- |-
ita crime, meanwhile, er homicides than the year before. L
FBI reported a.l.8 percent drop in -
s City, Mo. Decteases&
burglaries and rob-
er, particularly of
The 71 murders reported were four

q°
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Kansas crimes increase
in first menths of 1986

By Vickie L. Walton
staff writer N

ted in Kansas during the
first three months of
1086 than during the same period
last year, according to the Kan-
sas Bureau of Investigation.
Several cities in the metropoli-
tan area, including Kansas City,
Kan,, Leawood, Lenexa, Olathe,
Overland Park, Prairie Village
and Shawnee, experienced paral-
lel upswings in the crime rate,
according to the state’s quarterly
statistics released this week.
Shawnee County,

greatest increase, 44.9 pegcent,
over the first quu'ter of . last
year.

Johnson County was the second
highest at 28.9 t. Wyan-
docte County followed with a 23.7
percent Incrc..se. Sedgwick

County, which includes. W,lphlhr

showed a 9.9 percent rise.
+=The first-quarter figures lndi-:

‘rats st Part: § optwean, oy
hogd. it

e

. which In-.
cludes Topeka, showed " the

Include robbery, aggravated as-
sault, burglary, theft and arson,

_ . increased 15.5 percent statewide.
.ore crimes were commit-

Murder and rape, Part I cate-
gory crimes, dropped 10 percent
and 0.7 percent, respectively.

Crimes agalnst property

. climbed 16.7 percent, with bur-

glary showing the largest in-
.crease at 29.8 percent.

Kansas City, Kan.,, police
spokesman Lt. Ron Miller sald he
believes the statistics are “a
barometer of whether people are

.re crime.” . )
e number of reparted rapes
-in Kansas City, Kan, for in-
-stance, increased m 32 from the
25 renorted duo --.z o fist Guair~
..ter of last year, according to the
KBI report. Overall the city ex-
perienced 3,997 crimes in the
period, compared with 3,248 last
year.
. Lt Miller said officers are not
alarmed by the increases. -
~~"“The fact that. crime ﬂuctu-
ates in anv onerqurter fa noi

<p -,._.-—___,.----‘ h&cb.lrtod
wend,” ae & da -y A 2
re “1- .'L,,L___ =
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imprisoned
cited again
® Man convicted

'Dusver once Jail bond pro

!

® Eight-year-old initiative enables
defendants to get out of jail less
expensively than if they used a
professional bondsman

of vehicular
fatality arrested in
DUI case

By TIM HRENCHIR
The Capital-Journal

Topeka man who com-
Amitted a homicide in
1986 while driving
drunk was arrested Friday in
canpnection
with driving
under the in-
fluence of
alcohol.

[t was the
second DUI
arrest in less 5
than a year §§8
for Gaylen
Stumbaugh,
34, 1416 S.E.
Lott. ;

Stumbaugh was sentenced to
three to 10 years for voluntary
manslaughter in the July 1986
killing of Jack D. Norton. 22.
Police said Norton was inten-
tionally run down with a car
in a parking lot near S.E. 21st
and California.

Court records said Stum-
baugh’s blood-alcohol content
an hour after the incident was
0.386 percent, nearly four
times the legal limit at the
ume of 0.10 percent.

Stumbaugh acknowledged at
his trial that he regularly
drank 18 to 36 beers a day.

Stumbaugh was paroled in
June 1991.

Palice arrested Stumbaugh
in connection with DUI on
March 28, 1993, after an offi-
cer stopped a car he was driv-
ing 33 mph in a 30 mph zone.

Stumbaugh was then
stopped about 5:20 p.m. Friday
in the 1300 block of S.E. 23rd
and booked inte the Shawnee
County Jail in connection with
DCI and driving with an ille-
gal license plate. He was re-
leased on a signature bond.

Qayien Stumbaugn

By STEVE FRY

The Capital-Journal

but actually generates revenue for the county gen-
eral fund.

In 1993, the county's “own recognizance cash deposit”
bond program was used by 735 people. a 151 percent
increase over the 486 people in 1992. and churned out
$12.185. In eight years. the county has received $73,122
from the program.

This past week. Shawnee County District Judge Wil-
liam Carpenter paid the county the money for its gener-
al fund. Carpenter is admimistrative judge for the Third
Judicial District. which comprises only Shawnee County.

Of the $12.185, §3.073 was interest collected on bonds
paid into the program and the rest was money collected
as fees.

“We've had a good experience with it,” Carpenter said.

The program serves a good purpose. Carpenter said.
saving money for people who are released at a modest
cost and generating a small revenue for the county.

Under the program. a low-risk criminal defendant
charged with a crime pays 10 percent of the face value
of a bond. then receives 90 percent of that back if he or
she meets all the bond conditions.

For instance, someone who has been arrested and
jailed would be released on a $1,000 ORCD. That means
hie or she would pay $100 to the county, then get $90
back if he or she makes all court appearances. complies
with bond conditions. reports to a court services officer
if told to and doesn't make false statements on the bond
form. The other $10 is paid to the county.

If the bond is forfeited. the defendant is responsible to
pay the face value of the bond. If the defendant s
convicted. his or her ORCD bond deposit can be used to
help offset fines and fees imposed by court.

When bonding out of jail on a conventional $1,000
surety bond. a defendant pays 10 percent or $100 to a
bondsman. The bondsman keeps the $100 as the cost of

l t is the program that not only saves users money

gram makes mone,

Making money off bonds

i
Under the own recognizance cash deposit program, &
the users save money while the county makes maney. * [
A defendant pays 10 percent of the bond's face value, i
then gets 90 percent of that back if ha or she meats ail |
bond conattions. i
|
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Face Numoer Monay
value of nonds county
of bands 1ssuad ‘eceived
1986 $41,070 169 $2.982
1987 $33,860 151 54,248
1988 549,959 ., 228 $5.200
1989 $74,457 291 $7.765
1990 $93,720 486 511,383
1991 $116,145 494 314,472 ‘
1992 $97,910 486 514,886
1993 $132,470 735 $12,185
TOTAL $639,591 3,040 §73,121

Source: Shawnee

County District Court ~ — The Capital-Journal

|
|
|

providing a service. Less than 10 percent of the total
bonds written 1n Shawnee County are ORCD bonds.
Carpenter said.

In the eight years the program has operated. 39
criminal defendants and six traffic defendants have
forfeited bonds in the program, Carpenter said. That is
1.5 percent of the 3,040 bonds issued.

When the program was first proposed, professional
bondsmen criticized the program, saying the public
would be at risk. Carpenter said that hasn't happened
and calls the program a model for statewide use.

A defendant eligible for the QRCD bonds would be
someone who either owns property in Shawnee County.
a member of the military stationed at a base in Kansas
or meets three of five criteria: has been a Shawnee
County resident more than six months, has a Kansas
driver's license. has been emploved in Shawnee County
more than three months, has a telephone and is enrolled
as a student in Kansas.

The defendant also must not have a history of serious
crimes.

Bonding companies to challenge arrest rules in court

The Associated Press

ANSAS CITY. Kan. — Rules

K making it harder for bond-
Ing companies to make ar-

rests have led four of the companies

o court, where Lhey hope to get the
rules changed.

The lawsuit. filed this week in
Wyandotte County District Court,
Seeks an injuncuion against the rules
1ssued 1in August by the Kansas City,
Kan.. police deparument. A hearing
1s set Thursday.

"Those regulauions would put

bonding companies out of business."”
said George Holt of Danny & Paul
Bonding Co., one of the parties in
the lawsuit. "We may need some
regulations. But these (rules) are
wrong.”

Maurice Ryan. an assistant aity
attorney for Kansas City. Kan.. said
the new rules would stand up to
legal challenge.

They rely on an 1873 U.S. Su-
preme Court decision that places a
bonded person in the custody of the
bonding company. which can jail
them at any ume.

The new rules place more limita-
tions on bounty hunters. For exam-
ple. they cannot break the law in
arresting a fugitive and must obey a
local law requiring a permit to car-
ry a firearm. They also must have
proof they have the correct person
in custody.

Bail bond firms and bounty hunt-
ers usually have been given latitude
in finding and arresting clients. but
courts have begun limiting their
power. [n some recent cases. bounty
hunters crossed legal lines. or ar-
rested the wrong person.
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SENATE CHAMEZR

October 21, 1993

Representative James Lowther

Chairman
Legislative Post Audit Committee

Topeka, Kansas

Re: Request for investigation of 10% bail bond
business conducted by District Courts.

Dear Chairman Lowther & Committee Members:

After reviewing Representative Marvin Smith's request
and other information on the matter I wish to encourage
you to give this matter your urgent attention. This
situation should be given priority because there cannot
be any others more important. In this situation it is
obvious that members of the Judicial branch of government
have intentionally circumvented the law and are operating
a bail bond business from the courthouse in violation of
State statutes and possibly in violation of appropriate
judicial conduct.

Further, the Court is misusing State funds and employees
not included in budgets that have been presented and
approved. The cost of this business and the employees
have been kept secret and no accounting has been made.

All this in violation of State Law (See attached KSA-22-2802
and KSA-20-2801). The estimated time to perform this

audit would be relatively short and chould be completed

by one person (less than S weeks) .

The actions of these Judges are clearly in definance
of the legislature which overwhelmingly defeated legislation
which would have legalized their proposed bail bond business
in 1985. Failure to authorize an immediate post audit
investigation could only be viewed by the voters and
taxpayers as condoning illegal activities of a few Judges
who believe themselves to be above the law and the Constitution.

To allow this activity to continue without an in-
vestigation can only add to the distrust already present

| 2-\00b



Rep. James Lowther 10/21/93 Page 2

among law enforcement and prosecution personel, taxpayers
and victims of crime. Since the inception of this bail bond
program in Shawnee County they have seen a dramatic

increase in crime culminating with Topeka being recognized
in the National news for its extraordinary crime problem on

the Tom Brokaw news program.

We in the legislature must insist on the division of
powers directed by the Constitution. It is imperative that
an investigation be conducted of a State Court system,
which is acting illegally, secreting funds from the State
and misusing budgeted funds and employees in contradiction
of the legislature.

I urge you in the strongest terms possible to order
"an investigation of this matter immediately. The integrity
of our system of governement is clearly at stake here.

Sincerely,

Senator Don Sallee

P.S. No one especially Judges or their employees should
object to this audit unless there is something to

hide

Co:x Legislative Post Aaudit Division

|2-107
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HOUSE OF
REPRESENTATIVES
October 1, 1993
The Honorable James Lowther
Chairman, Legisladve Post Audit Commitee
1549 Berkeley Road

Emporia, Kansas 66301
RE: [Investigation of District Court Handling of 10% Cash Deposit Bonds

Dear Chairman Lowther and Committee Members:

It has come o mYy agendon that judges in the Third Judicial District, which encompasses
primarily Shawmnese County, the 11th and 20th Judicial Districts, have insttuted and are operating 2
system of bail bonds not authorized by the stamtes of Kansas. These three diswicts have taken it
upon themselves 1O operate a 10% bail pbond business, in which persons charged with cTimes are

allowed to post a sum of money equal to 10% of the amount of bail set by the same judges that
collect the money. .

If the defendant returns 0 Court as ordered they are entitled to the return of 90% of the
deposit. The profits from their bail business is deposited into an account controlled by the judges.
There are no public records accounting for these monies or any expenditures from the account
Since their is no legal authority for those programs there is no legal process to account for the
funds. Presendy none of the funds are turned over to the State as would normally be done

pursuant (0 K.S.A. 20-2801.

A substantial number of acomeys agree that this program is illegal and not authorized by
K.S.A. 22-2802. In fact when legislation was presented in 1985 to authorize this type of program
it was soundly defeated. Even so these districts contnued their programs and the Third Judicial
District started theirs in defiance of the Legislature. The Kansas Code of Ethics for judges includes
sections about the need to avoid the appearance of impropriety and conflict of interest. Thi
program obviously places the judgesina position which violates those rules since they set the bail.

the bond, collect the bond fee without authority and then sit in judgment on their client. This
system also opens the door for abuses such as what took place in the 11th Judicial District. where
the profits were used to remodel offices in the courthouse.

Presently, this system of bonds is costing the taxpayers unnecessary and unapproved
expense not :ncluded in any budget It makes use of jail employess. who process and file

paperwork. collect money, account for the funds, transfer t
Court, where the employees record, file and account for funds as well as refunds to defendants or

making payments to attormeys. etc. as approved by judges. Additionally, Court Services now has

| 2 -\DR%



The Honorable Jim Lowther

October 1. 1993
Page Two

additional duties for several people in screening, approving and supervising. None of these are
necessary, legal or approved by the Kansas Legislanmre. Including the unnecessary ime spent on
this by Judges, it 1s quite clear that substantial expense is being incurred by the taxpayers (who
fund the Court system), which is not authorized or subject © budget approval of elected officials.
Infact.tha:isnopubhcaccounﬁngofexpmsesandincomeaﬂ

I therefore, request that the Post Audit Committee direct that an investgation be
implemented as soon as possible into these questions. I believe the investigative staff should be
directed to follow-up on the legaliry of this system and the accounting of funds involved which are
not being deposited pursuant 0 stamute. They should be further directed to reach a conclusion as to
substandal funds being allocated to salaries, equipment, copying, etc., o operate this program.
This should include the use of the Sheriff's office to find and return those defendants who fail to

appear.
It should be noted that when surety bail bonds are used none of these people or expenses
are necessary. They are assumed by the surety.

Sincerely,
Marvin Smith

MS/dh

P.S. If any other agency of government would conduct itself in this manner, those responsible
would have been reprimanded or dismissed and safeguards put in place to make sure itdidn't

happen again.

)2 =-109



STATE OF KANSAS

OFFICE OF THE LIEUTENANT GOVERNOL
Isn Fresw STate Carnen
Towrt ny Rassas BRI
Y13 2622100
) October 5, 1993
It b Fraseisoe
Pt dEsant G kSR
The Honorable James Lowther, Chalrman
Legislative Post Audit Committee

1549 Berkeley Road
Emporia, Kansas 66801

Re: Investigation Kequest of 3rd, 1llth & 20th Judicial Districts
Dear Chairman Lowther and Members of the Committee:

After being contacted by members of the legislature regard-
ing their concerns in dealings of the 10% bail bond business oeing
run by three judicial districts, I did some checking on my own.

It would appear that these court-overated bail businesses are not
legal. There 1s no legislation authorizing them. Also, there

1s no legislation authorizing the collection of funds or the
deposit of those funds anywhere other than the State.

I encourage you to approve an investigation of this matter
as soon as possible. It would appear that the laws of Kansas
and the intentions of the legislature have been circumvented.
This circumvention has resulted in unnecessary exDenses to the
taxpayer which had originally been the burden of the criminal

defendant.

I personally cannot and will not condone any system which
victimizes taxpayers unnecessarily for the benefit of criminals.
There is no reason which could justify what is happening in

these judicial districts.

Please give your approval to this investigation as I belleve
it to -be very important to the taxpayers and voters of Kansas.

Sincerely, .

a1 Ja L

: o pEaes ZVRIC LS W -
iAotz - ‘fj’ Lo —

/JAMES L. FRANCISCO
* LIEUTENANT GOVERNOR

| L-1\\0O



20.23801

COURTS

required employer z=d amployee contributions
to the svstem quartsciv in advance with a re-
port as may be req=red by the system.

(c) Any elecdon v such judge under sub-
section (a) shall remzia in effect until revoked
in writing and recei=d by the system or such
judge becomes an e—piovee of another partic-
ipating employer or Tpon failure of such judge
to remit to the svstzm ‘he employer and em-
ployee contributions ~ecuired under subsection

)

(d) This act sha” e part of and supple-
mental to the retiremect system for judges as
provided in article 2 of zhapter 20 of the Kan-
sas Statutes Annotat=d ind shall bé& governed
thereby in all respects, except if words and
phrases used in this act appear fo have a dif-
ferent meaning, the crovisions of this act shall
prevail.

(¢) The provisicas of subsection (2) of
K.S.A. 744916 anc amendments thereto are
not applicable to any 2eson making an election
under subsection (a..

History: L. 198S. c-. 232, § 33; L. 1991,
ch. 237,§ 3 Julv L.

Attorpey Genersls Opinzons
Election to continue pa==c:jation in retirement system

by certain judges; constit=—=czality; pryments from KPERS
fund; procedures; overpa.TenS. 91.76.

Article 28.—FINES, PENALTIES AND
FORFEITURES

20.2801. Dispcsition of fines, penalties
and forfeitures. (a) At least monthly the clerk
of the district court s2all remit all moneys pay-
able to the state ‘reasurer from fines, penalties
and forfeitures to th2 state treasurer, and the
state treasurer s dencsit the same in the
state treasury to the credit of the state general
fund, except as provided in K.S.A. 74-7336.

(b) In order to Jetermine the amount of
moneys available pussuant to this section, the
director of accounts and reports or the state
treasurer, whenever itis deemed necessary by
either of such officers, may request the clerk
of the district court to provide such information
as provided in this section. Within 10 days of
the receipt of any such request, such clerk shall
certify the amount of moneys collected pur-
suant to this section *o the director of accounts
and reports and the state treasurer.

(¢) This section shall not apply to municipal
courts.

History: L. 1973, ch. 106, § 1; L. 1976,
ch. 311, § 2; L. 1977, ch. 112, § S: L. 1978,
ch. 108, § 13; L. 1999, ch. 239, § 4: July L.

Article 29.—NONPARTIS AN SELECTION
OF JUDGES OF THE DISTRICT COURT

20.2904. District nominating commis-
sion; la=ver members; qualifications; selec-
tion. (a Lawver membe=s of the district
judicia. nominating cor=ission shall be
elected Sv the lawvers whc are qualified elec-
tors of e judicial district and who are reg-
istered =ith the clerk of —=e supreme court
pursuac: to rule 201 of such ourt. Each lawver
member of a district judiciz_ 2ominating com-
mission :hall be a qualified 2lector of such ju-
dicial dicirict. The number - awyer members
to be eiected to the district -:cicial nominating
commisc=on of a judicial cs=ct shall be as
follows:

(1) I= a judicial district :s=sisting of a sin-
gle couzty, the number of members elected
shall be equal to the nur==er of nonlawver
members appointed pursuint to subsection
(a)(1) of K.S.A. 20-2805, :ad amendments
thereto.

@ Ina judicial district =casisting of two
counties, four members shz_ te elected.

(3) In a judicial district zonsisting of three
or more counties, the number of members
elected shall equal the nur=zer of coundes in
such judicial district.

(b) Between December - ind December
15 of the vear in which nc=zartdsan selection
of judges of the district cou=" s approved by
the electors of the judicial cis=ict as provided.
in K.S.A. 20-2901, and amz=cments thereto,
the clerk of the supreme ccurt shall send to
each lawver by ordinary firsz class mail a form
for nominating one lawver “=r election to the
commission. Anv such nomi—aton shall be re-
turned to the clerk of the rioreme court on
or before January 1 of the ‘cllowing vear, to-
gether with the written corsent of the nomi-
ee. After receipt of all nom:inations which are
timely submitted, the clerk shall prepare a bal-
lot containing the names of a’] lawyers so nom-
inated and shall mail one such ballot and
instructions for voting such Yallot to each reg-
istered lawyer in the judicial district. Ballots
shall be prepared in such manner that each
lawyer receiving the same shall be instructed
to vote for the same number of nominees s
the number of positions to be filled. Each such
ballot shall be accompanied by a certificate to
be signed and returned by the lawyer voting
such ballot, evidencing the qualifications of
such lawver to vote and certifving that the bal-
lot was voted by such person. In any judicial

258 [1-\\\
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20-2801

Chapter 20.--COURTS
Article 28.--FINES, PENALTIES AND FORFEITURES

20-2801. Disposition of fines, penalties and forfeitures. (a) The clerk of the district
court shall remit all moneys payable to the state treasurer from fines, penalties and
forfeitures to the state treasurer in accordance with the provisions of K.S.A. 75-4215, and
amendments thereto. Upon receipt of each such remittance, the state treasurer shall
deposit the entire amount in the state treasury to the credit of the state general fund,
except as provided in K.S.A. 74-7336, and amendments thereto.

(b) In order to determine the amount of moneys available pursuant to this section, the
director of accounts and reports or the state treasurer, whenever it is deemed necessary
by either of such officers, may request the clerk of the district court to provide such
information as provided in this section. Within 10 days of the receipt of any such request,
such clerk shall certify the amount of moneys collected pursuant to this section to the
director of accounts and reports and the state treasurer.

(c) This section shall not apply to municipal courts.

History: L. 1973, ch. 106, § 1; L. 1976, ch. 311, § 2; L. 1977, ch. 112, 8§ 5; L. 1978,
ch. 108, § 13; L. 1989, ch. 239, § 4; L. 2001, ch. 5, § 79; July 1.

http://www kslegislature.org/legsrv-statutes/getStatuteInfo.do
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74-7336

Chapter 74.--STATE BOARDS, COMMISSIONS AND AUTHORITIES
Article 73.--CRIME VICTIMS COMPENSATION BOARD

74-7336. Disposition of district court fines, penalties and forfeitures. (a) Of the
remittances of fines, penalties and forfeitures received from clerks of the district court, at
least monthly, the state treasurer shall credit 11.99% to the crime victims compensation
fund, 2.45% to the crime victims assistance fund, 2.01% to the community alcoholism and
intoxication programs fund, 2.01% to the department of corrections alcohol and drug
abuse treatment fund and 0.17% to the boating fee fund. The remainder of the remittances
shall be credited to the state general fund.

(b) The county treasurer shall deposit grant moneys as provided in subsection (a),
from the crime victims assistance fund, to the credit of a special fund created for use by
the county or district attorney in establishing and maintaining programs to aid witnesses
and victims of crime.

History: L. 1989, ch. 239, § 31: L. 1995, ch. 243, § 8; L. 2001, ch. 200, § 18; L. 2001,
ch. 211, § 17; L. 2004, ch. 125, § 6; L. 2006, ch. 85, § 17; Jan. 1, 2007.

http:// www kslegislature.org/ legsrv-statutes/getStatutelnfo.do
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"+ CONDITIONS OF RELEASE

22.2802

22-2611.

CASE ANNOTATIONS

3. Venue proper in either county where cause of death
inflicted or county where death ensued. In re ].W.S., 250
K. 65, 69, 825 P2 125 (1992).

22.2618.

Law Review and Bar Journal References:

“Change of Venue in the Criminal Case,” J. Roy Hol-
{.iday. Jr., and Steven L. Opat, 11 [ K.T.LA No. 5, 9
1988).

»
CASE ANNOTATIONS

23. Question of venue change in relation to companion
case discussed. State v. Dunn, 243 K. 414, 424, 758 P.2d
718 (1983).

24. Principles underlying motion for change of venue
eramined. State v. Goss, 245 K. 189, 194, 777 P.2d 781
(1888).

25. Rules applicable to motion for change of venue,
showing of mg‘m‘en: prejudice examined. State v. Bier-
man, 248 K. 80, 87, 805 P.2d 25 (1991).

Article 27.—UNIFORM CRIMINAL
EXTRADITION ACT

22.2701.

CASE ANNOTATIONS
8. Mandatory {22-2702) and discretionary (22-2706) ex-
tradition statutes coc—parsd; applicability of each deter-
mined. Kennon v. Stzze, 248 K. 515, 809 P.2d 546 (1891).

22.2702.

CASE ANNOTATIONS
2. Mandatory and Ziscretionary extradition statutes (22-
2706) compared; applicability of each determined. Kennon
v. State, 248 K. 515, 509 P.2d 546 (1991).

22.2703.

Revisor's Note:

This section was ar=nded by L. 1982, ch. 239, § 251,
effective July 1, 1993.

CASE ANNOTATIONS
11. Criminal suspecz has no prearrest extradition rights
violation of which can give rise tn cause of action under
42 U.S.C.A. §198%; reversing 658 F.Supp. 1201 (1887).
8;;3)1 v. City of Eans2s City, Kan., 875 F.2d 1467, 1499
12. Mandatory (22-2702) and discretionary (22-2706) ex-
tndition statutes compared; applicability of each deter-
mined. Kennon v. State, 248 K. 515, 809 P.2d 546 (1e81).

22.2708. .

CASE ANNOTATIONS
3. Mandatory (20-2702) and discretonary extraditon
statutes compared; spphaability of each detarmined. Ken-
nom v. State, 248 K. S'S, 809 P.2d 546 (1991).

22-2710.

& i CASE ANNOTATIO:: Sl

. Habeas corpus remedy enging trial
court’s pretrial denial of n!:h jeopardy claim. In re Ha-
‘;;‘(fﬂ.;%m Petition of Mason, 245 K. 111, 112, 775 P.2d

9. Criminal suspect has no prearrest extradition rights
violation of which can give rise to cause of action under
42 U.S.C.A §1883; reversing 659 F.Supp. 1201 (1887).
8;:9;: v. City of Kansas City, Kan., 875 F.2d 1497, 1409

).

22.2711.
Revisor's Note:
Thissecﬁnnwuunundedbyl_lm:h.m. § 252,
effective July 1, 1983.

22.2713.

Revisor's Note
This section was amended by L. 1992, ch. 239, § 253,
effective July 1, 1983.

22.2722.

Revisor's Note:
This section was amended by L. 1692, ch. 238, § 254,
effective July 1, 1993.

22.2723.

Revisor's Note:
This section was amended by L. 1862, ch. 239, § 255,
effective July 1, 1993.

22.2724.

CASE ANNOTATIONS
3. Extradition costs as mandatory court costs taxable to
defendant (22-3801) determined. State v. Garrett, 14
KA.2d 8, 9, 780 P.2d 168 (1359).

22.2728.

Revisor’s Note:
This section was amended bv L. 1892, ch. 239, § 256,
effective July 1, 1993.

Article 28.—CONDITIONS OF RELEASE

Law Review and Bar Journal Beferences:

“Pretrial Proceedings,” E.L_R., Criminal Procedure
Edition, 9, 14, 19 (1988).
Attorney General's Opinions:

Conditions of release release prior to trial; sppearance
bonds. 88-37

22.2801.
CASE ANNOTATIONS
3. Statute examined where gppellste court ruled one
cannot be charged with aggravated filure to appear (21-
3814) for absence st probation revocation proceeding. State
v. Miller, 15 X A 2d 568, 568, 511 P.2d 1256 (1991).

22.2802. Release prior to trial. (1) Any
person charged with a crime shall, at the per-
son’s first appearance before 2 magistrate, be
ordered released pending preliminary exami-
nation or trial upon the execution of an
pearance bond in an amount specified by the
magistrate and sufficient to assure the appear-
ance of such person before the magistrate when
ordered and to assure the public safety. If the

on is being bound over for a felony, the
g::d shall also be conditioned on the person’s
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22.2802

Y

CRIMINAL PROCEDURE

appearance in the district court or by way of
a two-way electonic audio-video communica-
tion as provided in subsection (11) at the time
ired bv the court to answer the charge
inst such person and at any time thereafter
that the court requires. The magistrate may
impose such of the following additional con-
ditions of release as will reasonably assure the
appearance of the person for preliminary ex-
amination or trial:

(a) Place the person in the custody of a
designated person or organization agreeing to
supervise such person;

(b) place restrictons on the travel, associ-
ation or place of abode of the person during
the period of release;

(¢) impose any other condition deemed rea-
sonably necessary to assure appearance s re-
quired, including a condition requiring that the

erson return to custody during specified

ours; or

(d) place the person under a house arrest
program pursuant to K.S.A. 21-4603b, and
amendments thereto.

(2) In addidon to any conditions of release
provided in subsection (1), for any person
charged with a felony, the magistrate may or-
der such person to submit to 2 drug abuse
examination and evaluation in 2 public or pri-
vate treatment facility or state institution and,
if determined by the head of such facility or
institution that such person is 2 drug abuser
or incapacitated by drugs, to submit to treat-
ment for suck drug abuse, as 2 condition of
release.

(3) The appearance bond shall be executed
with sufficient solvent sureties who are resi-
dents of the state of Kansas, unless the mag-
istrate determines, in the exercise of such
magistrate's discretion, that requiring sureties
is not necessary to assure the appearance of
the person at the time ordered.

(4) A deposit of cash in the amount of the
bond may be made in lieu of the execution of
the bond by sureties.

(5) In determining which conditions of re-
lease will reasonably assure appearance and the
public safety, the magistrate shall, on the basis
of available information, take into account the
natu: » and circumstances of the crime charged;
the weight of the evidence against the defen-
dant; the defendant’s family tes, employment,
financial resources, character, mental condi-
tion, length of residence in the community,
record of convictions, record of appearance or
failure to appear at court proceedings or of

flight to avoid prosecution: the likelihood or
propensity of the defendant to commit crimes
while on release, including whether the de.
fendant will be likely to threaten, harass or
cause injury to the vicim of the crime or any
witnesses thereto; and whether the defendant
is on probation or parole from a previous of-
fense at the time of the alleged commission of
the subsequent offense.

(6) The appearance bond shall set forth all
of the conditions of release.

(7) A person for whom conditions of release
are imposed and who continues to be detained
as a result of the person’s inability to meet the
conditions of release shall be entitled, upon
application, to have the conditions reviewed
without unnecessary delay by the magistrate
who imposed them. If the magistrate who im-
posed conditions of release is not available, any
other magistrate in the county may review such
conditions.

(8) A magistrate ordering the release of a
person on any conditions specified in this sec-
tion may at any time amend the order to im-
pose additional or different conditions of
release. If the imposition of additional or dif-
ferent conditions resulss in the detention of the
person, the provisions of subsection (7)
apply.

(9) Statements or information offered in de-
termining the conditions of release need not
conform to the rules of evidence. No statement
or admission of the defendant made at such 2
proceeding shall be -eceived as evidence in
any subsequent proceeding against the
defendant.

(10) The appearance bond and any security
required as a condition of the defendant’s re-
lease shall be deposited in the office of the
magistrate or the clerk of the court where the
release is ordered. If the defendant is bound
to appear before a magistrate or court other
than the one ordering the release, the order
of release, together with the bond and security
shall be transmitted to the magistrate or el
of the court before whom the defendant is
bound to appear.

(11) ings before a magistrate as pro-
vided in this section to determine the release
conditions of a person charged with a crime
including release upon execution of an ap-

ce bond may be conducted by two-way
electronic audio-video communication between
the defendant and the judge in lieu of personal
presence of the defendant or defendant’s coun-
sel in the courtroom in the discretion of the
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court. The defendant m.
the defendant’s counsel
be informed of the defer
sonally present in the ¢
proceeding if the defen
ercising the right to be 1
prejudice the defendant

History: L. 1970, o
1976, ch. 163, § 6; L.
1989, ch. 88, § I; L. 1¢
1. '

also 22-2802a and 22-2802b.

Attorney General's Opuumu H
Conditions of relesss rele
bonds. 88-37.
Release prior to trial: exo
89-113.

CASE ANN
7. Statute emmined whe
cannot be charged with aggr
3814) for absence at probation
v. Miller, 15 K.A 2d 566, 5¢
8. Condition of bond exce
did not affect defendant’s at
case. State v. Smith, 16 Ko
(1962).

22.2802a.

History: L. 1970, «
1976, ch. 163, § 6; L.
1989, ch. 97, § 1; Repe
§ 2; July L.

22.2802b.

History: L. 1970,
1976, ch. 163, § 6: L.
1989, ch. 92, § 27; I
107, § 2; July 1.

22.2804.
Law Review and Bar Joun

“Of Justice Delayed in F
J-.E.T.L A Vol. XV, No. 2.
Attorney General’ i

s
bonds. 88-37.

CASE ANY

7. Statute emmined wh
cannot ba charged with ags
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v. Miller, 15 K-A.2d 588, !
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PROCEDURE AFTER ARREST

22.2902a

court. The defendant may be accompanied by
the defendant’s counsel. The defendant shall
be informed of the defendant’s right to be per-
sonally present in the courtroom during such
proceeding if the defendant so requests. Ex-
ercising the right to be present shall in no way
prejudice the defendant.

History: L. 1970, ch. 129, § 22-2802; L.
1976, ch. 163, § 6; L. 1986, ch. 130, § 1: L.
1989, ch. 88, § 1; L. 1990, ch. 107, § 1; July
1.

Revisor’s Note:

Section was amended three times in 1989 session, see
also 22-2802a and 22-2802b.
Attorney General's Opinions:

Conditions of release release prior to trial; appesrance
bonds. 88-37.

Release prior t trial; exoneration; appearance bonds.
88-113.

CASE ANNOTATIONS

7. Statute emamined where appellate court ruled one
cannot be charged with aggravated failure to ppear (21-
3814) for absence at probation revocation proceeding. Stats
v. Miller, 15 KA 2d 566, 568, 811 P 1256 (1891).

8. Condition of bond exceeds conditions of statute, but
did not affect defendant’s attorney’s ability to investigate
case. State v. Smith, 16 K.A.2d 478, 481, 825 P.2d 41
(1892).

22.2802a.
History: L. 1970, ch. 129, § 22-2802; L.
1976, ch. 163, § 6; L. 1986, ch. 130, § I; L.

1989, ch. 97, § 1; Repealed, L. 1990, ch. 107,
§ 2; July 1.

22.2802b.

History: L. 1970, ch. 129, § 22-280%; L.
1976, ch. 163, § &; L. 1986, ch. 130, § 1; L.
1989, ch. 92, § 27; Repealed, L. 1990, ch.
107, § 2; July 1.

22.2804.

Law Review and Bar Journal References:

"Of Justice Delsyed in Propinquity,” Gary N. Carup,
J.ET.LA Vol. XV, No. 2, 17, 21 (1881).
Attorney Ceneral's Opinions:

Conditions of release release prior to trial; appearance
bonds. 89-37.

CASE ANNOTATIONS
7. S;mct;mme; where a s court ruled one
cannot wi ilure to appear (21-
3314) for absence st probation revocation proceeding. State
v. Miller, 15 K.A.2d 556, 568, 811 P.2d 1258 (1991).

22.2805.

CASE ANNOTATIONS
2. Right to confrontasion not violated by ex parts hoar-
ing to set sppearance bond for reluctant material witness.
State v. Hamons, 248 £. 51, 61, 805 P.2d § (18991).

22-2808. ]Justification and approval of
Sureties. Every surety, except an insurance
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company authorized to transact business pur-
suant to subsection (d) of K.5.A. 40-1102, and
amendments thereto, shall justify by affidavit
and may be required to describe in the affidavit
the property by which such surety proposes to
justify and the encumbrances thereon, the
number and amount of other bonds and un-
dertakings for bail entered into by such surety
and remaining undischarged and all such sur-
ety's other liabilities. No bond shall be ap-
proved unless the surety appears to be
qualified. The appearance bond and the sur-
eties may be approved and accepted by a judge
of the court where the action is pending or by
the sheriff of the county.

History: L. 1970, ch. 129, § 22-2806; L.
1992, ch. 314, § 3; July 1.

22.2807.

Attorney Ceneral's Opinions:

Conditions of release relezse prior to trial; appearance
bonds. 89-37. .

22.2808.

Attorney General's Opinions:
Conditions of release release prior to trial; appearance
bonds. 88-37.

Article 20.—PROCEDURE AFTER
ARREST

Law Review and Bar Journal References:
“Pretrial Proceedings,” K.L.R., Criminal Procedure
Edition, 9, 14, 19 (1989).

22:2901.

Law Review and Bar Journal References:

“Criminal Procedure: Distiz=tions and Interactions—
Fifth and Sixth Amendment Rights to Counsel [State v.
Norris, 244 Kan. 326, 768 P.2d 296 (1989)]", Mary Lynch
Matthews, 29 W.L]. 108, 116 .1989).

22.2902.

Law Review and Bar Journal References:
“Juvenile Law: Prosecuting Juveniles As Adults,” The
Hon. Tom Malone, 60 J.K.B.A. No. 5, 19, 41 (1991).

CASE ANNOTATIONS
28. Accused may be bound over for trial on felony nat
in information. State v. Pioletti, 246 K. 49, 61,
785 P.2d 963 (1990).

29. Evidence arising from “reverse sting” drug opera-
Hon suffiGent to establish probable cause for vilations of
21-3205(1) and 65-4127h(e) exam:-ned. State v. Starks, 249
K. 516. 820 P.2d 1243 (1991).

30. Factors to consider when determining whether con-
stitutional right rather than statc:zory right to speedy trial
violated examined. State v. Fitch, 249 K. 562, 564, 819
P.2d 1225 (1891).

22-2902a. Preliminary examination; ad-
missibility of report of forensic examiner. At
any prelimi examination in which the re-
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TO: SENATE FEDERAL AND STATE AFFAIRS COMMITTEE

RE: E.3. X/ &/

USE OF FUNDS IN CRAFORD COUNTY

In discussing this with Judge Allegrucci after the cocmittee hearings
I told him that I did recall reading that some of the money from the
llth Judicial District court bond program was used to remodel offices.
I bave not heard anyone state that he personally used any of these
funds for his personal offlce. Judge Agllegrucci did confirm to me
that under the orevious Administrative Judge avoroximately $4%,000.00
of funds from the orogram was used to assist in remodeling of the
office of the Clerk of the District Court. It is therefore correct
that funds from the program, derived from criminal detendants, were

used for remodeling of offices for the court under the previous
adoninistrative judge.

This points out the fact that the use of the funds acquired is up

to the individual administrative judge. This is an inherent danger
in the program and a strong reason why the bill is needed. The

court program creates a fee fiind which is not subject to outside
audit, contrel by rules and regulations or oversight. It is
apparently simply under the control of the administrative judge.

As in Crawford county, individual judges can differ or. how the funds
should be used. Unauthorized fee funds are unacceptable.

NEED FOR STATEWIDE UNIFORMITY

No county can operate a criminal justice program in a vacuum. A defendant
charged in one county is often arrested in another, creating problems

if bail bond procedures are not uniform. A high bond set in the charging
county might be severely diluted if the defendant is arrested in a
county with a 10% discount bond system in place. Criminal law enfore-
ment, including bonds, should be uniform, not diverse.

PUBLIC TRUST

Under the 10% court bond system the public can be easily misled.
Jnder the 10% system the bond set does not equal the bond which

1s posted. A victim or a witness can leave the courthous feeling
that a sufficiently high bond was set only to find to their surprise
that catch-22, the 10% system, let them out on the str:et. Bond
amounts set become therefore meaningless.

12 -1\



bond set.

Opposition to the bill comes from only three Jjudges operating this
type of program. One judge instituted the program in the face of
legislative disapproval of enabling legislation. The Supreme Court
has not adopted a similar state-wide program nor endori=d the

local programs. There is very strong law enforcement support for
the bill. I would urge you to support the bill if for no other
reason to insure that he public and victims are not misled, can
understand the bond sy:tem and to guarantee that bond ponsted eguals

Respectfully Submitted,

p I,
Edwin ™ Bideau III
State Representative
Sth District
| A-\\%
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CLOSINS SIMASXS 2% H.B. 2252

In considering ycur vote on this bill I would ask that you vote
not fcr or against bail bondsmen and not for or against the
judges who have created these programs. I would ask that you vote
for the citizens who are the victims of the crimes and for the
goecd public policy contained in this bill. In closing I would
like to resgond to some points raised by the opponents of the
bill in the committee hearing.

FUND EXPENDITURES IN CRAWFQRD COUNTY

A copycfaletter from Chris Johnson, Court Administrator of the
1lth Judicial District in Pittsburg, Kansas is attached
reflecting the payment from the discount bond fund of over
$6,000.00 fcor remcdeling of offices and purchase of office equip-
ment. There i< nc question but that the court has used funds for
its own use under this program which are not subject to over-
sicht. Judce Allegrucci was not correct when he stated that_cnly
$4,000.00 nad ceen used. Farther, the court is considering
Spendinc even more funds from this account in the 'néar future.

A private fee fund, without control over expenditures is bad
public palicy. This program creates a clear conflict of roles.
There csheculd te no financial incentive to a court for selection
of any remedy in any law suit either criminal or civil. This
pregram d=es create a role conflict and perhaps a conflict of
interest. A judge should not have to consider or even ke tempted
to consider the funds which might be raised for court use bty a
defendant postiag bond. That question has no place in the court
roam and this program should be ended.

CONSTITUTIONAL ISSUES

Use of tail bonds and setting of bonds for the purpose of
insuring restitution and payment of appointed counsel fees is a
clear violation of consitutitonal requirements for bail. Only the
the likelihoed of the defendants appearance in court and danger
to the community can be constitutionally considered in setting
bail. The tond type and conditions to be approved should have no
bearinc upon any other fiscal issues. Funding sources for other
programs have no place in that process.

| 2-\\§



JOHNSCN COUNTY EXPERIENCE

Jehnson county has flirted with this program for a shcrt zerl

~
of time and then abandoned it. A copy of a lercer frcm.Judge
Wwalton is attached and he has advised Mr. Baraban that ne
suypports the bill. A copy of a letter from the Clerx of the
District Court of Johnson county supporting the till has

previcusly been circulated to the members of the committee.

Johnson county concluded that this program would be far too
expensive for the results obtained.

INFORMATICN AVAILABILITY

The proponents of the bill have not been given reccrds requestad
concerning these programs in other counties. I perscnally
requested records and informaticn on the discount bend pregram in
Barton County. A copyY of a letter to the county attorney tnere is
enclosed. I again requested the information but it has not bean
forthcoming. I was not provided with the information at tne
hearing on the bill. Representative Laird requested records from
Shawnee county and was not given them. He disagrees with Judge

_-——

Buchelle’s testimony on this issue. I was able to cbtain a reccrt
from Crawford county which is attached.

LAW ENFORCEMENT POSITION -

Judge Buchelle testified that Shawnee County District Attorney,
Gene Olander had changed his position on this 1ssue, had dene so
in writing and that he felt that dr. Hiatt was awarae cf zhis. I
certainly had not seen anything indicating a change in gecsitien
<o I asked the proponents to contact Mr. Qlander. In a phone
contact to Mr. Olander he reported that he has not changed his
pasition, that he has not made any written statement changing his
position and that his position is exactly the same as stated Ln
his letter which was distributed to the committee.

This bill is supported by the Wyandotte County District Attorney,
Nick Tomasic who testified in its favor befecre the Senace
committee last session. It is also supported =y th2 Kansas
Sheriff’s Association and the Kansas Peace CSfigcer’s asscziatiso

e S mm = - = =

ALTERNATIVES AVAILABLE TO THE cCERt

It is my sincere and strong belief that the courts can handle
rheir business properly without a discount bond pregram with no
problems whatsocever. There simply is no reason ta mislead the
public and victims of crime into thinking that a surety =cnd has
been posted when only 10% of the obond amount has been paid.

The program now in use in Sedgwick and Johnson counties qgerates
well under current law and will continue in the same manner after
passage of 2252. Under that program the court may granc a modi-
fieé personal recognizance bond Sut require that a perticn cf the
bond be secured by surety. No fee is charged to the defendant

under this arrangement and the court does not therefore have a

|2 ~120



financial interest in the outcome. If cash is deposited it is all
availakble for payment to the defendant or for his obligations to
rthe ccurt without an administrative fee. Additionally, the ccurt
can still set relatively modest cash or surety bonds without
disceunting them and can grant a total personal recognizance
release. The difference between these programs is that the
discount bond program promotes a fiction, misleads the public and
charges a fee to defendants who keep their commitment to appear.

: - s of this bill have proposed in the past that the
nil'i z2 azma2nded tc authorize the existing pregrams but to
grchizit it in the rest of the state. This would totally gut the
bill and would be the same as a defeat of the bill.

The issuves for decision are as follows:

Sheuld a bend program mislead the public and victims as to the
bond set for a criminal defendant? - B

Should a court be involved in actually posting bond for a
criminal defendant?

Should a court be permitted to charge a fee to a criminal
defendant for posting his bond and should this fee be used for
"‘ether purpases?

Should a bond program misiead the public and victims as to .the
bond s2t for a criminal defendant?

Should toend set = bond posted?

Wwe would ask for your support for H. B. 2252.

: | 2-121
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Qczaser 31, 1985

Cgmmissioner Tom Hanna

Shawnee County Courthouse
Tanoeka, %ansas 66603

Re: District Court Rules Concerning OR and OR - Cash Deposit Bonds
Dear Commissioner Hanna:

This is to advise you that [ have taken a small amount of time

to review the memorandum supplied to the commissioners by Judge
Carpenter in reference toO the above subject of cash deposit bonds.
Jithout attempting to get into a conflict of personalities hers
and keeping this subject strictly on the terms of open debate

[ would like to make the fallowing reflections on the subject.

As | advised the commissianers previogusly, it is my understanding -
that all of the jurisdictions which [ refered to, (i.e. New York,
Florida, California, Texas, etc. . .), had specific statutes,
established by their state legislatures setting out the provisions
for their cash deposit bond systenm and giving the court and the
counties legal authaority to establish such a procedure. | Further,
as | advised you each ane of those jurisdictions no longer us2s
this particular system and in fact refers to the system as d
comnlete failure.

Quite simply, as [ stated previously, our state laws allow for
OR Bonds (tnat being your own recognizance or persgnal recognizarnce
bands) which raquire no payments of monies. And two in the event
that a Judge feels that 3 person is not trustwarthy enough for
an OR 8and then he can set 2 particular bond with adequacte
suracies. Absolutely no where in Kansas Statutes are there any
provisions allowing for the deposit bond system estahhished

by the administrative rules 113, 114 and 115. [t is apparent

to this scrivaner that Judge Carpenter is aware of that situation
also in his statements made on page three (3) of his memorandum
that, “"there is no Kansas ctatute or Supreme Court Rule which

pronibits OR - cash deposit bonds." [f there would have been
a statute allowing such bonds obviously that would have been
pointad out to the commissioners. [nstead, the court chooses

to justify its positian by claiming it has the authority because

it has not been prohibited from doing such a thing. This reasaoning
runs caontrary to evervthing | have ever been advised from the

pench and most assuredly is not justified. [If the legislature

had intended for cash depasitcond to be made they would have writter
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Again, in the court's memorandum on number ‘six (6) the allegatiaon
that there would be no additional expense (0O Shawnee County or

the Oistrict Court resulting from this procedure is most obviously
open for debate. By the court's own memorandum it becomes 0bDvious
that somebody is going to have Lo pay for the return of bail jumpers.
The cour? in its memorandum stated, and [ quote, " . National
studies indicate that the vast majority of bail-jumping defendants
are returned by law enforcement officers (viz. over ninety nercent) . "
By simple reasaning it is quite apparent that if law enforcement
officers return ninety percent of the bail jumpers now and bail
bandsmen return ten percent then obviously law enforcement officers
of our caounty will have to be returning more of them than they

are presently if we are eliminating the bail bondsmen from that
obligatian. This brings up the question in my mind as to who

will pay far the law enforcement officers travel, transportation,
vehicle, meals, as well as, the expenses of the pail jumping
defendant who will be returning from another jurisdiction. Under
the old system these expenses were paid for by the bail bondsmen.
Quite obviously under the system sought by the court the funds

will have to come from the taxpayers and the county caoffers.

As [ pointad out to the countly commissioners the studies dane by
the major insurance companies who write hail bonds nationwide,
that of the ten percent fee that they take on a bond, ten percent
is set aside far bond forfeitures and ninety percent is put aside
for expenses, (i.e., personnel, office, and all other things that
go into administering their bail bond pragram). In the system N
proposad by the court we give that ninety percent back to the
criminal. Again, it is only apparent to this attorney that the
advantages of this system are unilateral and one-sided towards

the criminal and can do nothing more than increase COSES to
taxpayers of Shawnee County. As a taxpayer of Shawnee County

[ am personally opposed to the potential problems and costs
inherant in this program, especially when [ have had no input,

nor have my elected representatives had any input into this program.
The court has obviously subverted the representative form of-
government processes and such actions are illegal and not justified
in any form. The court in its memorandum number five (S) has
chosen to handle the written opinions given to this commission

by myself and my fellow attorneys not by intelligent debate, but

by simply casting it aside as being without substance.

[t further appears to this scrivener that the courc'g;gemorandum
advising you that you are without liability as is the tourt from
litigation would run contrary to the series of cases being heard
and determined in this country. The city of New York recently
was ordered to pay Two Million Dollars for its failure to protect
a child from its father in not responding properly to a call.
Further, the city government was ordered to pay far the police's

failure to retain a drunk driver until he had sabered up sufficient'y

enogugh ta drive home when he left the police department and went
out and killed someone while driving home. In the state of
Conneticut another award was granted to d lady in the amount of
Two Million Six Hundred Thousand Dollars against a city whose
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pglice department failed to respond quickly enough to a domestic
call. Earlier this year the Advisory Cammission on [ntergovernmen©al
Relations, Washington, 0.C., advised municipalities and local
ggvernmencs that they should review their liability insurance as
3 result of the flood gate of court judgments against these
governmental units. Again, it 15 not my pasition to threaten

the county with lawsuits or to falsely scare the county into
nelieving there will be lawsuits, but [ must point out that

the potential for lawsuits is real and the liability is possible.
This becomes especially true when we consider the fact that what
the court has done is not authorized by statutes and therefore

in my interpretation an illegal act. The statement that the
court itself is immune from lawsuit also is somewhat misleading
in light of the cases across the country in which courts are
being sued and recovery being made. As | have previously said
we have no argqument that the statutes do allow the - " persons
to go free on their own recognizance and in such cases there is
no surety. B8ut the only alternative to that under the Taw is
for a person to be provided bail with adequate sureties. The
court's cash deposit system does not fit either definition.

In closing, it seems that the total arguments made by the court
in its memorandum show through it that the only advantages to
this system are to the criminal that has been arrested and

held in jail. [ find nothing in the total memorandum which
points aout that the system proposed by the court has even the
slightest of advantages tao the county or its taxpayers who in
the end are the victims twice over of the actions of said
criminals. [t is apparent that no prudent and intelligent
individual would believe that the system proposed by the court
could be operated at no new additional expense. [f the examples
from the other states do not clearly point out the inadequacies
and tremendous draw backs of this system then obvigusly <he

mass of material that has been provided to this commission has
not been read. I sincerely believe that this commission should
follaw through on the proposed resalution and eliminate itself
from any participation in or liability from the proposed program
of the court.

Respectfully submitted,
& k - .
= ') = -
) L= - \ ‘___’—/d ==
Owight J. Pdrs

e
Attorney at Law

0JP:1p
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As Amended by House Committee
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Sessioa of 1983

HOUSE BILL No. 2009
By Special Committee on Judiciary
Re Proposal No. 25
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AN ACT concemning criminal procedure; relating to appearance
bond.

Be it enacted by the Legislature of the State of Kansas:
Sectdon 1. The administrative judge of any judicial district
may provide by rule that a criminal defendant, instead
cuting an appearance bond with suredes
deposit with the clerk of the court a cash sum not to exceed 25%
of the amount of the appearance bond. If the defendant makes
such a cash deposit. 90% of the deposit shall be returned to the
defendant upon performance of all required appearances, except
that the court may: (a) Apply any part of the returnable portion of
the deposit to the defendant’s court-imposed obligations, in-
cluding amounts ordered as reparations or restitution to victims
of the defendant’s crime, reimbursement to the state board of
indigents’ defense services or to the county general fund for the
cost of defense services rendered on the defendant’s behalf,
fines or other court costs; or (b)
portion of the deposit
defendant, in payment

of exe-
or a cash bail bond, may

assign any part of the returnable
to any private counsel retained by the
for services rendered on the defendant’s
behalf in the proceedings. The remainder of the deposit and any
0039 interest thereon shall be retained by the clerk of the courtin 2
0040 separate fund to be used as directed by the administrative judge
o041 of the judicial district for the exclusive purpose of paying the
0042 expenses of the cash deposit program authorized by this section,
0043 including the costs of assuring the appearance of criminal de-
0044 fendants released under the program. Before the end of each
oo4s fiscal year, the administrative judge of the judicial district shall
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determine the amount which will be necessary to pay the ex-
penses of the cash deposit program during the following fiscal
year. Within 30 days after determination of the amount neces-
sary, the clerk of the district court shall remit to the state
treasurer any moneys in the fund in excess of that amount. Upon
receipt of the remittance, the state treasurer shall deposit the
entire amount in the state treasury and credit it to the state
general fund.

Sec. 2. This act shall take effect and be’ in force from and
after its publication in the statute book.

(
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Aoy at s

BADOW wOQO OFTICE FAmK
October 11, 1985 0887 BOUTHWEST TWENTY ~mT= STRELT
TOPEDKA, KANSAS 46614

TELEPwa=c 19131 273-1141

Shawnee County Commissioners
Shawnee Countcy Courthouse
Topeka, Kansas 66603

Dear Commissioners:

1 have reviewed legal opinions prepared by James Davidson
and Dwignt Parscale pertaining to the County's exposure €O
1iabilicy arising from che execurion of the percentcage deposit
bail -bond system. Before analysing these opinions, lec me
confess my personal bias. I believe that the former bail bond
system was effective, and I found professional bail bondsmen
to be a useful tool to me in controling and assisting me in
the presentation of my cases €O the Court or jury when a profes-
sional surety bond was required. I also found chac persons who
had no criminal history and a local residence were frequencly
permiccted to sign a signature bond without requiring the posting
of any monies to either a bondsman or a cash deposit system,
hence, che criminally accused who should be entitled to benefits
are afforded those benefits. -

Finally, I am afraid thac this new cash deposit bail bomnd
system will force professional bondsmen out of work, since the
income that they can derive from bonding persons who are charged
with che crimes which professiomal sureties can be required will
produce insufficient income Co allow a bondsman to pay his bond
underwricing expenses along with ocher overhead expenses. In
shore, I am opposed to the new system of cash deposit bail bonds
because the old system worked and you should noc change an insci-
tucion that is providing the best quality resulecs chac can be
expected under the facts ac hand. For the Commission’s assistance.
1 have explained my views so that you can characterize my evalu- -
acion of che legal opinions as you deem necessary.

e

I have earlier expressed these opinions to Judge Carpenter
and am not accempcing to direccly undermine his efforts co make
local rules wicthin the perview of his authoricy. In our system,
1 believe that individuals should express their ooinions and T
believe that governmental bodies should evaluate .iese opinions
so that they can implement policies and supervise che adminiscra-
tion of chat encity's operaciom.

While the Councy Commission does have the authoricy co order

county employees, L.e. the County Correctiocus Department, €O im-
plement any type of bail bond syscem it desires, chis is a decision
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Shawniee Councty Commissioners
Occtober 11, 1985
Page TwO

which should be made by the Councy Comnissgon, at least to the
excent that it involves county employees, “since you are accoun-
cable to your VoOCers for re-election and you are accouncable €O
che citizenry for the proper supervision of councy employees.

To abdlcate your authority to supervise county employees in the
adminiscration of any policy could subject you to legal respon-
sibilicy Lif injury to some person arises as a result of your
abdicacion of your authority. To this extenc, L agree wich

Mr. Parscale's opinion and I agree with Mr. Parscale's discin-
ction between county employees and state OT court employees.

As I read the applicable bonding statutes, Cthere are three
ways Co make-abond: a bond guarancteed by a sufficient solvent
surety, a release without any surety when it is determined that
a surety is noC necessary to assure appearance of the person, an
a deposit of cash in the amount of the bond. I, again, support
Mr. Parscale's analysis of the bail statute, in chat che require-
ment of a dollar surety by a person arrested whould preclude the
finding cthat no surety was necessary and thac the requirement
of such a "“bond" may very well be construed to be insufficient
and insolvent during a potencial licigatiom where damages 3aTe
sought for releasing a person inappropriacely. Although a dif-
ferent governmental entity was {nvolved and although differentc
facts surrounded this case, the Yorky Smith case comes CO mind.
I do noc believe that the cash deposit bond system is auchorized

' by sctactute.
—f—_—

I hope that chis.has been helpful in analysing the County's

responsibility.

DEW:gec
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October 11, 1985

Shawnee County Commissioners
Shawnee County Courthouse
Topeka, Kansas 66603

Dear Commissioners:

Subsequent to the recent administrative order allowing percentaged deposit
bail in Shawnee County [ have reviewed legal opinions presented by both
Dwight Parscale and James Davidson pertaining to the authorization provided
by our Statutes for such a program. [ have also reviewed a letter prepared

by Douglas E. Wells in response to these legal opinions and the implementation
of the cash deposit bond system.

After careful review of the memorandums and letters abovementioned, as wel
as the numerous applicable statutes, specifically but not limited to K.S5.A. 22-
2802, [ would concur with Dwight Parscale's memorandum wholeheartedly. I
find his interpretation of the Statutes and the applicable law in this matter

to be the more extensive and appropriate as opposed to that set forth by
James P. Davidson, Shawnee County Counselor.

As Douglas E. Wells has expressed, I too am perhaps speaking from a biased
position. Although I have not practiced law for an extensive period of time,
[ have had numerous occasions to work with criminal defendants under our
previous bonding procedures. [ personally found that the professional bail
bondsmen were an enormous asset to me in those cases when [ was represant-
ing a defendant who did not have sufficient respect for the court system to
appreciate the need for his personal appearances directed by the court. I
also found that our previous program contained equitable provisions for those
defendants with sufficient ties with the community to warrant a reduced bond
expense.

Additionally, [ am concerned as both Dwight Parscale and Douglas E. Wells

have previously indicated, that the new bonding program will involve the county
in additional liability and expense based upon the implementation of this new
program. For these innumerated reasons, I would appreciate the county
commissioners carefully scrutinizing the new program which has been put into
effect as to its overall impact on the county liability and its possible violation
of our Statutes.

- Sincerely, . —<
i mﬁ»ﬁs—?&

~

Jacqueline Scheideman-Reid

JSR:nk
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October 11, 1985

Commissioner Tom Hanna

Board of Shawnee County Commissioners
Shawnee Courity Courthouse

Topeka, Kansas 66603

Dear Commissioner:

I understand that you are leading the opposition
to the so-called "cash surety for bail bonds", which recently
went into effect by the District Court of Shawnee County, ‘
Kansas.

. .1t appears to me from the reading of K.S.A. 22-2 v
that such @ system la contrary to that Statute. JSectlons
ZY &nd (J) of the Statute address the matCer of an appearance
bond.

Section (2) -has 2 alternatives, to-wit: The bond
can be executed in an amourit set by the magistrate judge with
sureties, or the magistrate judge has the discretion to find -
that sureties are not necessary to assure the apnpearance of

the defendant. In reading the Statute, there does not appear
any other alternatives to Section (2) of the Statute.

Section (3) pro%ides a cash deposit in the amount
of the bond set, and can be in lieu of the posting of a bond
by sureties. R

It is my opinion that the District.Court Adminiscrative
Orders 113 and 114 are contrary and not.in compliance with the
Statuce; that the proceduresin said Orders are not authorized
and are in violation of K.S.A. 22-2802. =

-

1 had previously signed an {nstrument in opposition
to these Orders, as well as many Attormeys in Shawnee County.

-1 am in your cormer concerning this matter.

mcum ,

CHARLES ROONEY,
CR:rs

| -\30



Dear Tom:
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701 fackuon Precel, Tapeka, Harnsas 66503
(313) 235-9257
October 10, 1985

Tom Hanna

Board of County Commissioners
Shawvnee County Courthouse
Topeka, Kansas 66603

This letter is in response to the question which
you raised when we were visiting earlier today. Your
question was directed to the legality of the ‘'cash surety
for bail boands" recently implemented by the Shawunee County
District Court.

The Statute in question is K.S.A. 22-2802, which
is quite specific and clear as to the release of a person
charged with a crime prior to trial. Sections (2) and (3) i
of said Statute pertain to the appearance-bond. %

Section (2) has two (2) altermatives; the bond
can be executed in the amount set by the magistrate with
sufficient sureties, or the magistrate may, in his discretion,
find that sureties are not necessary to assure the appearance
of the defendant. There are no other alternatives in said
section.

Section (3) provides that a deposit of cash in
the amount of the bond may be made {n lieu of the execution

of the bond by sureties.

Ia my opinion, Adminiscrative Orders No.1l1l3 ard 114 --
not comply w th atute, in that such procedure is_
not authorized and would be in violation of said Statute.

Truscing that the above answers your questcion,

=

1 am

Very tfuly yours,

WILLIAM R. BRADY
WRB:rs
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October 17, 1985

Shawnee County Commissioners
Shawnee County Courthouse
Topeka, Kansas 66603

Re: Administrative Orders Pertaining to Bail Bonds

Dear Commissioners:

I have had an opportunity to review the Administrative
Orders issued by Judge Carpenter pertaining to bail bonding, as
well as the opinfons prepared by James Davidson and Dwight
Parscale concerning the County's exposure arising out of this new
system. [ wanted to take this opportunity to express my views
concerning this matter.

First, an old saying comes to mind: *If it ain't broke, -
don't fix it.® Why was it felt necessary to tamper with a
good system that was working? Certainly, bail bondsmen were
making money charging for bonds, but then, weren‘t they providing
a service in exchange for the bonding premium paid by the crimi-
nal defendant? The bondsmen [ have worked with kept track of
defendants who had made bond, and insured their attendance in
Court. Those defendants who “skipped” were often located and
turned in by the bondmen, all at no expense to the taxpayer. Who
is going to provide that service on percentage deposit system?

Second, fsan't the percentage deposit system really a fic-
tiogn? If a criminal defendant only has to post $100.00 on a
$1,000.00 bond, fsn't the bond really only a $100.00 cash bond? -

Third, if a criminal defendant fails to appear, and his bond
{s forfeited, does anyone really believe that the face amount of
the band will ever be collected from an absent defendant?

To reiterate, [ don't understand why a good system was
changed to one which appears, at least to me, to create more
problems than it solves.

Finally, it concerns me that no notice of the new rule was
given to the public or to the Bar. Traditionally, proposed rule
changes have been published in the Topeka Dafly Legal News prior
to implementation. _This was not done fin this case, wWhy?

!
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§hawnee County Commissioners
October 17, 1985
-Page Two

1 should also note that inp my opinfon, the Districst

g;2jj;JEELnlilczsixg_ﬂzdgci_1n question are in yjolation of
=—3oplicable statute, K.S.A, 22-2802, and could subject the
County, as well as 1ts employees, toO potential litigqation where

qigpges are sought for releasing a person inappropriately.

[ realize my letter poses many questions, but they seem to
me to be valid questions which deserve-answers. As a member of
the Topeka Bar Assocfation and as a cancerned citizen of this
community, [ hope that you will be able to obtafn the answers to
these questions from those responsible,

Sincerely,

. ,.;2 , '_."‘ /}
—eTS O A
PAUL D. POST

POP:gec
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October 11, 1985

MEMORANDIUOM

TO: Tom Haaona, Vice Chairman
Board of Shawnee County Commissioners

SUBJECT: Percentage deposit bail bond

Dear HMr. Hanona

I have reviewed the Memorandum Opinion

Dwight J. Parscale and County Counselor Davidson.

of view, Mr. Parscale succinctly analyz

1iabilicies of
Judge Carpeate

the present experimental program T
c's administrative order that was T

Mr. Parscale has undertaken a detailed analysis o
1i{abilities that this progra=m {s 1ilkely to visit

and potential

upon the county. The conclusioas drawn from Mr.

Memoraandum should be given serious an

One major concerm, which he discusse
{s who would be the poss

mental program? .

‘written to you by

In my polnt

ed the problems aud

egsulting from
ecently issued.
£ the possible

Parscale's

d due consideration.

s in his memorandum,
{ble surety uader the present experi-

K.S.A. 22-2802 mandates certain couditicas upon which_a

person who is

to trial. A rteview of the provisions conta
cates that there is
only a percentage of

Under this program, ¥

ciary, or the

The surety has been defined as one who u

charged with a crime should b

a necessity for a surety in a
the bond required has been

accused?

the event that his

ho Ls the surecty, the county,

e released prior
{ned therein indfi-

case where
deposiced.
the judi-

ndertakes to pay

principal fails

money or do any other act in
therein. See In. Re Brock, 312 P. 92, 116(a) 778, 781. One who

\2-\V34
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October 11, 1985
Tom Hanna, Yice Chairman

page TwO

bonds wich his principal for the payment of a sum of money ©OF
for the performance of some duty or promise and who L3 entitled
ro be indemnified by someone who ought €O have paid or performed
{f payment oOT performance be enforced against him.

Obviously, the accused, who has oaly degggi;ed a percentage
annot be the surety at the same time. I£f chac

of the bond set, ¢
be the case, therc {s & clear violation o s A, 22-2
adlclary, for obvious conflict of i{nterest cannot be the
Th

unde tﬁti,partfcu[ar system. erefore, the ouly

surecy elcher undes CHEE PR o e =
alcernative left here {s that the county becomes the surety. Thls

{s the conclusion reached by Mr. Parscale in his Memorandum €O
you. I bellieve that his analysis {s correct under the present
case law and the provisiouns of the statute. That being the case,
all of the liabilities which he discusses in his Memorandum are
real, and there {s the potential of serious impact on the opera-
tion of the county.

Thank you for the opportunity to serve you and che county.
Please do mot hesitate to call Lf my services are needed.

Yours truly,

HENRY O. BOATEN /ég’

Attorney at Law

ﬁbﬁ?ced
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February 12, 1985

Mr. William Roy, Jr., Representative
State Capitol Building
Topeka, Kansas 66612

RE: HOUSE BILL 2009
Dear Representative Poy:

It was called to my attention that House Bill 2009 passed the
House Judiciary Committee by one vote. Please be. advised that
our State Prosecutors Association as well as mvself are opposed
to the passage of this measure.

Not onlv would this bill put the Clerk's Office in the bending
business, it wculd a2lso, in mv ooinion, change the criminal bail
bond system in a manner which would have an adverse effect on the
whole criminal justice svstem.

We presently have sufficient statutorv authoritv Ior either
aranting a surety bond or allowing those financially unable, but
a reasonable risk to post their own recognizance. Mv feeling is
that if we are gning to require a bhond in a certain amoun®" to
quarantee that person's appearance and then to sav that thev
would only be responsible for up to 25t of that bord, that in
would make no sense whatsocever.

T am aware that there are those who wish to eliminate profes-
sional bail bondsmen. Whether or not vou like professional bail
bondsmen, they pecform a vital service in rhe imolemenration of
article 9 of the Kansas Bill of Rights under our present system.
When a S10,000 bail bornd is posted, the bhcondsman has an incentive
to see ta it that that person is in Court and if the defendant
fails to appear, the bondsman stands to lose the entire $10,000.
There is, therefore, a qreat incentive to see to it that not only
the defeandant appear, but that he is apprehended and surrendered
by the bondsman so that the hondsman does not have to pav the
forfeited bond. This proposed new systen does not do anvthing
that the present recognizance sy=tem doesn't because once _tbe
bond is forfeited, the deposit may be forfeited, buc no one 1=
looking for the defendant to surrender him to avoid paving the
full bond.

12-13¢6




{s a need for a system whece we take limited

Granted, there
offendecs. Ve already have

cisks on misdemeanar and non-violent
that system under tha present law. [ view this bill as nothing
more than an attempt to put the p:ofessional bail bondsman out of

,ﬁgve'sufficient statutes on the books to

| business, as ¥e already
cake into ac:oqngwagbﬁagﬁédegénﬁgnts. who would otherwise Dbe
detained solgly.becai;'s:é?ﬁ_g}&;t}j:géﬁ“ﬁq_na;{cg;l circumstances. -
| . My persbnal'obse;yyggﬁqgghhiibéiq?thqt bonds which are .posted
on a defendant's own' ‘recognizance are forfeited at least 10 ‘times
more frequently than those who have 2 responsible surety on their
bond. I do not see chis bill as anything other than an unneces=
I sary expansion of the presently very liberal recognizance program
already in place. I have kept cecords in this office for several

years as to forfeited bonds and believe me, vhen a professional
bail bondsman has a forfeiture, usually wvithin 30 to 45 days. he
the defendant or has paid the forfeiture

has either surrendered
in full. I find this a much more effective system than that pro-

posed under HB 2009.
Thanking you in adva

nce for your time and attention.

Youds very truly.

(22,

GENE M. OLANDER
District Attorney

GMO: bjv¥
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] Kansas County & District Attormneys Assodation

827 S. Topeka Ave., Ind Floor  » Tupeka, Kanus 66612 = (9131 3574351
gxm DIRECTOR © JAMES W. CLARK

Pebruary 18, 1985

fouse of Representatives

State Capitol
Topeka, Kansas 66612

= B B

‘ Re: HB 2009

' -
Dear Representative:

]

The Kansas Courty and District Attorneys Association is opposed to

4B 2009, because it is unnecessary and expensive.

] P : > . e

_ At the present time, a magistrate may impose a. cash bond, requiring

the accused to post the full amount of the bond, and retumning the
entire amount to him/her upon satisfactory perfacmance. SO a scheme O

» :eq.u.readefmdanttopcstuptoﬁtoftheEacemuntofbaﬂis
unnecessary. L the court is concerned that a defendant could not raise
the cash, the court could simply lower the face amount of the bond.

in that the county sheriff would be

The bill also increases expenses
to the court any defendant who

required to regain custcdy and transpoct
absconds on a bord. And if the defendant has fled to another state,

N expensive and time consuming procedures are required before a deferdant can
be returned. By entering into a ccmuercial bond, a defendant may be
re—captured and returned by the bonding company without extradition costs.

rn the defendant, then the

» If the bording company should fail to retu
full amount of the bond is focfeited.

I thank you for you consideration.

| e w U

! JAMES W.
Executive Directoc

k JW/1b
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' Shawnee County Judges
Third Judicial District
shawnee County Courthouse
Topeka, Kansas 66603

Re: Percent Deposit Bail Bonds

Dear Judges:

We the undersigned members of the Topeka bar agree with District
Attorney Gene M. Olander, that percent deposxt bonding would have
an adverse effect on the whole criminal justice systeam.

Therefore, we respectfully request that percent deposit bail
bonding not be established in the Third Judicial District of

Kansas.

Thank you for your consideration. .

Respectfully, | ’ / / /),’

AVEAY. 4“-4Lg
U Lo /M/' /l/
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Shawnee County Judges
Third Judicial District
sihawnee County Courthouse
Topeka, Kansas 66603

Re: Percent Deposit Bail Bonds

Dear Judges:

We the undersigned members of the Topeka bar agree with District
Attorney Gene M. Olander, that percent deposit bonding would have

an adverse effect on the whole criminal justice system.

Therefora, we respectfully request that percent deposit bail
bonding not be established in the Third Judicial District of

Kansas.

Thank you for your consideration.

Respectfully,-

——
-
pu——
—
-
- = -



TESTIMONY

STATE BOARD OF INDIGENTS’ DEFENSE SERVICES
BEFORE THE
HOUSE JUDICIARY COMMITTEE

Senate Bill 203
Chairman O’Neal and Members of the Committee:

The Board of Indigents” Defense and the State General Fund will suffer a loss of funds
if this bill is passed.

BIDS receives part of the bond money that is paid to the Clerk of the Court in those
counties that do not require the use of professional bail bondsmen. Specifically, counties apply
the bond money not just to court costs, but also to reimburse BIDS attorney fees for public
defenders and assigned counsel, and to pay the BIDS administrative fee of $100.00 per case.
Attorney fee reimbursement is returned to the State General Fund, and the administrative fee is
retained by BIDS.

Both Shawnee County and Johnson County employee this system. The total funds
received from these two counties in FY 05 and FY 06 is as follows:

FY 05
Johnson County $80,769
Shawnee County $71,472
FY 06
Johnson County $77,566
Shawnee County $49,953

Most of these funds will be lost to BIDS and the State General Fund if the proposed
legislation is passed.

Respectfully submitted,

et

Patricia A. Scalia
Executive Director
Board of Indigents’ Defense Services

PAS:bc House Judiciary
Date _ 2 -13-01
Attachment # |2




TESTIMONY BEFORE HOUSE JUDICIARY COMMITTEE
IN OPPOSITION TO HOUSE BILL 203

House Bill 203 is no more than a blatant attempt by a special interest group to create a
problem, then propose a self serving solution to that non-existent problem. The ORCD or Own
Recognizance/Cash Deposit is used in a limited number of jurisdictions in this state and thus, is
unfamiliar to most Kansans. I feel compelled to explain the situation that existed before the
ORCD Bonds and the circumstances which necessitated its creation.

History

The purpose of any type of bond is to assure the attendance in court of an individual
charged with a crime. Back in the late 1980's there existed three types of bonds. The first was
an own recognizance/signature bond which only required a signature and a promise to appear in
court. An amount of bond was set, i.e., $2,500.00, which the individual who signed the bond
would be liable for should the defendant fail to appear in court. While the person who was
required to sign the bond was usually the defendant, with the court’s permission a third party
could sign the bond. The second type of bond was a cash bond (some might argue that this was
a kind of surety bond). This bond required the posting with the clerk of the district court a
certain amount of money, i.e., $2,500.00. Should the defendant fail to appear he would be out
the money and no further liability would accrue. With the court’s permission certain property
could be substituted for the cash. The third bond type was the surety or professional surety
bond. With this type of bond the court would set an amount i.e. $2,500.00 and a third party
usually a bondsman, certified by the court to act as surety, would sign a promise to pay the
amount should the defendant not appear. The bondsman would charge a fee to act as such a
surety. This fee was retained by the bondsman. If the defendant failed to appear, then the
bondsman would be required to pay the amount of the bond. It was generally felt that the
bondsman would actively protect his money by making sure the defendant appeared in court.
Most bondsmen required collateral in an amount twice the face value of the bond to cover this
potential loss.

The Problem

It was with these tools that the Late Honorable James P. Buchele sought unsuccessfully
to correct a perpetual overcrowding problem at the Shawnee County Jail. It was clear to Judge
Buchele that many of the people being held in jail at great cost to the county were charged with
low level felonies which more often than not, would end up being placed on probation. For
many reasons an own recognizance bond/signature bond was not deemed appropriate. The
Judge concluded that these individuals remained in jail because they did not have the money to
make the normal cash or surety bond. The Judge was concerned that too many people who had
to be released to make room for people charged with more serious crimes were being released
from jail on own recognizance/signature bonds which he deemed inappropriate, or on small cash
bonds which he likewise deemed inappropriate. The Judge found that many defendants might
have the money to pay the fee but could not meet the collateral requirements of the bondsmen.
He complained the bondsmen were not willing to take many risks on the defendants they bonded
as they only bonded individuals that they were very certain would show for court. Further, the

House Judiciary

Date  2-12-01
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Judge noted that the bondsmen resisted writing small amount bonds, i.e., $1,000.00, because the
amount the bondsman took in ($100.00) did not cover the potential costs. In the end Judge
Buchele conceded the fact that he could not solve the jail overcrowding problem with the tools
he had.

The Solution

It was clear to Judge Buchele that people who had money and collateral were bonding
out of jail by paying just 10% of the amount-of bond. Thus, an individual who had a $2,500.00
surety bond need only pay $250.00 dollars to a bondsman to bond out of jail and should he
appear in court he would not lose his collateral. The $250.00 paid to the bondsman was not
returned regardless of the outcome of his case. His solution was to produce a hybrid bond which
was a cross between a own recognizance bond and a cash bond hence the name ORCD or Own
Recognizance Cash Deposit. For the right people, the Judge concluded that a small cash deposit
(10% of the amount of bond) similar to that charged by the bondsmen, and the ability to forfeit
and collect the remaining 90% (just like an own recognizance/signature), would allow him a
better bond option to solve the jail overcrowding problem. It was not perfect but it was better
than before. Similar to a cash bond, the money was returned to the defendant 1f the court
appearances were made and like an own recognizance bond, a judgement for the amount of the
bond could be had if the defendant failed to appear. At first, the defendant had the option to
apply the bond money to his costs and fees. Later, it became clear that these costs and fees were
not being paid and the only solution to get them to pay was to put the individual in jail. This
method of collection usually cost the county more than it collected so the costs and fees went
unpaid. It seemed the better practice to get the money up front by using the bond money to
cover any costs and fees imposed by the court. Judge Buchele knew that there would be costs in
running the program so it was deemed fair to have the individuals who obtained the advantage of
the program to pay for the cost of its operation, hence the retention of 10% of the posted
moneys. The cost to the defendant was 1/10 of that which he would have had to pay to a
bondsman. A coincidental result was the bondsmen did not write as many bonds and their
income was reduced.

Is it Broke?

What is the justification in returning to the old system that cost the county thousands of
dollars in unnecessary expenses? How can one denounce the fundamental soundness or fairness
of the ORCD bond? Certainly OR bonds in certain situations are proper. Just as certainly, cash
bonds under certain circumstances are proper. What makes the combination of these two proper
bonds so inappropriate that we must ban them? Is this merely an attempt by a special interest
group—bondsmen—to line their pockets?

Other Concerns
One of Judge Buchele’s concerns was that money spent on a bondsman was money lost
to the defendant and the court system. Requiring the return of cash bonds in effect denies the

court of the money by assigning the court a lower priority as to others who might have a claim to
the money. This also denied the defendant the use of the money when it was attached to cover

14-2



other liens, i.e., attorney fees, and not the costs and fees of the case. Regardless of whether the
defendant uses a bondsman or pays cash, the money is lost to the court. Who among competing
interests gets the money if the defendant wishes to apply the cash bond to his costs? The
number of defendants who fail to pay costs and fees will increase with the passage of this bill.
At first glance it may seem that a county would save money by using a bondsman to assure a
defendant’s presence in court, but if defendants unnecessarily remain in jail simply because they
do not have any money, how does the county save money? It may seem better for the bondsman
to take into custody a defendant who does not appear for court, but wouldn’t the more prudent
course be to have a trained law enforcement officer apprehend a defendant who fails to appear
and have the officer funded not by taxpayer dollars but by bond money? Once again the money
the defendant is out pursuant to an ORCD bond is less than if he has to hire a bondsman.

Conclusion

The ORCD bond is only a “bad deal” to bondsmen. In Shawnee County, it is a useful
tool to assure the appearance of a defendant. It may not be right for every judicial district but it
is not being forced upon every judicial district. It has worked for many years for the Third
Judicial District. Ifit didn’t it would have been replaced long ago just as the bond scheme
proposed by House Bill 203 was. Please do not impose a costly alternative on the tax payers of
Shawnee County. A total ban will improve nothing. Thank you for your time.

Sincerely,

e

Albert R. Bandy
Public Defender
3 Judicial District
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NORTHEAST KANSAS CONFLICT OFFICE

700 SW JACKSON, SUITE 1001
TOPEKA, KS 66603-3731

CHIEF DEFENDER PHONE: (785) 296-4402
THOMAS W. BARTEE FAX: (785) 296-4413
SENIOR TRIAL ATTORNEYS

JULIA SPAINHOUR

DONNA ASHER

JASON KING

MARK MANNA

March 13, 2007

Re: Testimony Before the House Judiciary Committee in Opposition to Senate
Bill 203

Dear Chairman O’Neal and Members of the Committee:

I have been a public defender in Missouri and Kansas for 16 years. During this period, I
have had the opportunity to work in many jurisdictions, including Shawnee County, and
to draw some conclusions about pretrial release practices. 1 oppose Senate Bill 203
because it would end the own recognizance/cash deposit system in place in Shawnee
County.

1. The Shawnee County ORCD program has been successful at
maintaining a reasonable jail population and allowing the release
of indigent defendants.

K.S.A. 22-2801 declares:

The purpose of this article is to assure that all persons,
regardless of their financial status, shall not needlessly be
detained pending their appearance to answer charges or to
testify, or pending appeal, when detention serves neither the
ends of justice nor the public interest [emphasis added].

Under Senate Bill 203, however, Shawnee County judges would be forced to either grant
an own recognizance bond, which is unlikely to occur in some felony cases, or impose a
cash or surety bond. Unfortunately, this would create a system in which financial status
will often determine whether the accused is released on bond or sit in jail for months.
Such a system raises serious equal protection issues.

Most jurisdictions, including the federal government, realized long ago that heavy
dependence on the professional surety system results in indigent defendants unnecessarily
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languishing in jail. The federal government began to move away from over reliance on
professional surety bonds with the Bail Reform Act of 1966, and continuing with the
Pretrial Service Act of 1982 and the 1984 Bail Reform Act. Under the current federal
statutes incorporating these reforms, a federal judge should not require the posting of a
professional surety bond unless the judge first finds that “release of the person on
personal recognizance, or upon execution of an unsecured appearance bond ... will not
reasonably assure the appearance of the person as required or will endanger the safety of
any other person or the community.” 18 U.S.C.A. § 1342(b). Even if this finding is
made, the federal judge must then consider 14 possible release conditions, one of which is
“execut[ion] of a bail bond with solvent sureties.” 18 U.S.C.A. § 1342(c)(xi1).
According to a 1996 study of federal pretrial release by the U.S. Department of Justice
Bureau of Justice Statistics, available on the Web at
www.ojp.usdoi.gov/bjs/pub/pdf/fprd96.pdf. “[o]f those defendants released pending trial,
59.7% were released on their own recognizance (21.7%) or on an unsecured bond (38%).
... About a quarter of those released were required to post bail to gain release; however,
61.2% were unable to post bail on the day they were eligible for release.” Other states
have followed the federal government’s lead. In fact, the study provided by proponents
of SB 203, Eric Helland and Alexander Tabarrok, Public versus Private Law
Enforcement: Evidence from Bail Jumping 4, notes that the reforms of the Federal Bail
Reform Act of 1996 “have been widely emulated by the states.”

Senate Bill 203 is an attempt to roll back the clock to a system in which
“professional bondsmen hold the keys to the jail in their pockets.” Pannell v. United
States, 320 F.2d 698, 699 (D.C. Cir. 1963) (Wright, J. concurring). Under such a system,
in every case too serious for an own recognizance bond, a defendant remains in jail unless
he or she is either able to reach a contractual arrangement with a professional surety or
post the entire face amount of the bond. The professional surety will often be willing to
post the bond if paid 10% of the face amount of the bond and if adequate collateral is
pledged to cover the remainder of the face amount. For many an indigent defendant, even
if 10% of the face amount of the bond could be borrowed from family or friends, the
surety’s additional collateral requirement will keep the defendant in jail. Thus, a
professional surety system is perversely skewed in favor of criminals who have access to
both cash and property that can be pledged to the bondsman, a profile more likely to
include a successful drug dealer than an indigent defendant.

Furthermore, there is no guarantee that in any particular case a professional surety
will be willing to post the bond even if the money and collateral can be raised. This 1s
strictly an economic decision to be made by the surety. If, for example, the face amount
of the bond is so low that no surety would find it profitable to invest the time it takes to
draft the paperwork and suffer the risk of nonappearance, the defendant will remain in
jail.

A bond system that so heavily favors those with money will clash with the reality
that most criminal defendants are indigent, resulting in rising jail populations. Shawnee
County has, like many other jurisdictions, implemented an own recognizance cash deposit
system allowing for release of eligible defendants upon posting with the court 10% of the
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face amount of the bond. The system has worked well in Shawnee County and the
County should not be deprived of the opportunity to continue it.

2. ORCD bonds are often coupled with bond conditions that
promote community safety as well as ensure appearance in court.

Proponents of SB 203 and the studies they cite assume that pretrial release
procedures serve only to ensure the highest appearance rate possible. The testimony of
Christopher Joseph emphasizes that under SB 203, sureties would have a single
responsibility -- ensuring appearance at court. Under the bill, the court would be barred
from forfeiting an appearance bond for any reason other than failure to appear. Thus,
sureties have no financial incentive in monitoring the defendant to determine whether the
defendant is committing new crimes or using drugs. If such monitoring is to occur, it will
remain the court’s responsibility to do so, even as the court loses any opportunity to
recoup any portion of its expenses in doing so. Under the ORCD program in Shawnee
County, in contrast, at-risk defendants may be placed on bond supervision, under which a
Court Services officer monitors the defendant to ensure compliance with all bond
conditions, not just appearance at court.

On the premise that ensuring appearance is the sole goal of pretrial release statutes,
the proponents of SB 203 cite two studies purporting to show that defendants released on
professional surety bonds have the highest appearance rates. Such studies are of
questionable validity, however, because (1) “[t]he forfeiture rate ... varies considerably
from place to place,” and (2) “the amount of time elapsing from the defendant’s release
until the disposition of his case by the court ... must be considered the variable of greatest
importance.” Wayne R. LaFave, Criminal Procedure, § 12.1(b) (West 1999).

Of course, if ensuring the highest appearance rate were the single goal of pretrial
release procedures, this goal could best be met by simply doing away with pretrial
release. But pretrial release obviously serves other purposes. K.S.A. 22-3208(5)
recognizes that the court must set conditions of bond that will “reasonably assure
appearance and the public safety”[emphasis added]. Proponents of SB 203 focus on a
single aspect of an ORCD program -- that only 10% of the face amount of the bond must
be paid in order to gain release. The proponents fail to mention that under these
programs, the judge can impose conditions of release that promote community safety and
offender rehabilitation as well as appearance in court. K.S.A. 22-2802(1) authorizes the
court to craft appropriate conditions of release. Such conditions may include:
bond supervision by a pretrial release officer
receive a drug abuse evaluation
receive drug treatment
undergo drug testing
curfews

o electronic monitoring
Some of these conditions, e.g., receiving a drug abuse evaluation or obtaining electronic
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monitoring, may require the defendant to pay substantial costs. If this money has already
been given to a commercial bondsman, the money will not be available to comply with
these conditions. Thus, ending the ORCD program will make it more difficult for the
court to set conditions of bond that will help to ensure community safety as well as
appearance.

3. Senate Bill 203's requirement that the entire cash bond be refunded at
the conclusion of the case is bad public policy.

Senate Bill 203 would add the following provision to K.S.A. 22-2802(4):

Any person charged with a crime who is released on a cash
bond shall be entitled to a refund of all moneys paid for the
cash bond after the final disposition of the criminal case if the
person complies with all requirements to appear in court.

Even a criminal defense attorney must recognize the problems created by this provision.

If convicted, a defendant often owes a substantial amount of money for indigent
attorney fees, court costs, probation fees, laboratory testing fees, and restitution to
victims. Furthermore, the defendant may owe money to the court in other cases, e.g., for
arrearage on child support. After conviction, restitution paid to the district court is then
distributed to the KBI laboratory or crime victim. Defendants placed on probation are
often in danger of suffering probation revocation due to their failure to pay the costs, a
problem which currently can be avoided or at least mitigated if the court retains a portion
of the cash bond. Considering all of this, it is simply bad policy to require the court to
refund cash bonds to those who owe money to the court.

4.  Proponents of SB 203 fail to acknowledge that any failure to
appear -- including after release on a professional surety bond --
creates costs for the courts and law enforcement.

The testimony of the proponents of SB 203 implies that the courts and law
enforcement apply two different procedures for handling a defendant’s failure to appear.
According to the proponents, “[i]f a defendant is released on bond through a surety and
fails to appear in court, a recovery agent immediately attempts to locate the defendant,”
while, “[i]n contrast, when a defendant bonds out on cash and fails to appear in court, a
warrant is issued by the judge and the local sheriff is notified.” Testimony of Darrel
Manning, February 14, 2007. Thus, an ORCD program such as that in Shawnee County
would result in the unnecessary expenditure of government resources.

In fact, in my 16 years of experience as a criminal defense lawyer, I have never
seen a judge rule that because the defendant used a professional surety to post bond, no
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bench warrant would issue for a failure to appear. To the contrary, absent some good
explanation for the failure to appear, a judge customarily issues a warrant, which makes
its way to law enforcement for execution. Even if a bondsman locates the missing
defendant before law enforcement does so, this typically occurs after the warrant has been
issued.

Furthermore, Kansas law requires that sureties or bounty hunters contact law
enforcement before arresting anyone who had been released on a surety bond:

Any surety or agent of a surety, commonly referred to as a
bounty hunter, who intends to apprehend any person in this
state pursuant to K.S.A. 22-2809 and amendments thereto, or
under similar authority from any other state, shall inform law
enforcement authorities in the city or county in which such
surety or agent of a surety intends such apprehension, before
attempting such apprehension. The surety or agent of a surety
shall present to the local law enforcement authorities a
certified copy of the bond, a valid government-issued photo
identification, written appointment of agency, if not the actual
surety, and all other appropriate paperwork identifying the
principal and the person to be apprehended. Local law
enforcement may accompany the surety or agent.

This bill should not be passed on the faulty assumption that under its provisions, the court
and law enforcement will no longer be involved in issuing warrants and ensuring the
arrest of those who fail to appear in court.

Thank you for considering my objections to SB 203.

Sincerely,

TiA ¥

Thomas W. Bartee



March 12, 2007

SENATE BILL NO. 203

| am Connie Alvey, Deputy District Attorney in Wyandotte County,

Kansas. Part of my duties is to handle all bond forfeiture motions and

resulting judgments. Because of my experience, | am here to testify

in opposition to Senate Bill No. 203.

These are my concerns with SB 203:

1. This bill authorizes any person, who is solvent and resides in

Kansas, to become a bondsman. If section (3) repeals

K.S.A. 22-2806, these are the questions | have:

a.

b.

Who monitors the bondsmen as to where they live?
Who monitors the bondsmen as to whether they are
solvent?

What is the recourse to a bondsman who fails to comply

with this bill, and is neither solvent nor resides in Kansas?

. With the administrative judge having no say or discretion

as to who can be a bondsman, how or to whom does a
potential bondsman make application to become a

bondsman?
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e. Does this bill allow bondsmen who have been suspended
to again write bonds since no one monitors?

f. What about K.S.A. 22-2809a which does not allow a
person who has been convicted of a person felony within
the previous 10 years to be a bondsman, who will do a
background check?

Section (7) mandates that a court shall not impose any

administrative fee or keep any portion of a bond posted

pursuant to this section. Does this mean that even if a

defendant fails to appear for court, that no bond forfeiture

can be ordered and that a court cannot imposé a fee to
monitor the bonds? What about the bond forfeiture costs
that are imposed when a bond is forfeited?

Proposed section (4) takes away from the courts all authority

to require a cash-only bond (with no surety) or a combination

of cash plus assets, or cash with work release. This
proposed bill allows a bondsman to take title to assets as
part of the bond but denies the court the same right to take

title to assets in lieu of cash or in a cash/asset combination.
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What if a court wants a cash only bond for mainly safety
reasons? Can a court impose a cash plus surety bond?
What about misdemeanor cases that routinely require cash
only bonds, which many of our worthless check and traffic
cases are, especially when the defendant has had several

prior failures to appear?
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DISTRICT JUDGE
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TENTH JUDICIAL DISTRICT
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66061

House Committee on Judiciary

Testimony in Opposition to Senate Bill 203

My name is Pete Ruddick. Thave been a Criminal Court Judge in Olathe for the past 15
years. Thank you for allowing me the opportunity to speak in opposition to Senate Bill
203. I appear on behalf of my Judicial District and all the other districts which now

operate, or might later choose to operate, court bonding programs.

SB 203 would prohibit all such programs, including the ORCD program we have in
Johnson County. I’d like to share a little background about the development of the Own

Recognizance/Court Deposit program in the Johnson County criminal court system.

Since late 2004, we have developed comprehensive Pretrial Release programs. The goal
has been to immediately assess each eligible defendant in custody on new charges, so that
bonds could be set not only on the nature of the charged crime, but also on the
defendant’s community ties and stability. Simply put, we wished to get out of custody as
soon as possible those defendants who would be expected to appear as ordered and not be
a threat to public safety, and supervise them at an appropriate level as their cases

progressed.

Representatives of the Criminal Court Judges, Adult Court Services, Community
Corrections, the Sheriff, the District Attorney and the Public Defender all participated in

the development of these programs. A status report was presented to the Johnson
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County Commissioners just two weeks ago. At the conclusion of the hearing, our County
Commission expressed approval of the programs and support for their continued

development and use in our community.

Court (ORCD) bonding is one element of these programs. Under our local rule, it
provides an alternative to cash or surety bonding in certain eligible cases where
assessment suggests a Personal Recognizance (signature) bond is not appropriate. If the
defendant meets eligibility standards which are verified by the pretrial assessor, the
defendant may deposit 10% of the total amount of the bond with the District Court Clerk,
and is released subject to supervision by Court Services. That supervision may include
regular reporting, drug and alcohol testing, mental health evaluation, and other
conditions. 10% of that deposit is retained as an administrative fee. The remainder is
returned to the defendant once the case is concluded, except that it is first applied to
restitution, appointed counsel fees, and court costs. This is in clear contrast to a bond
posted through a bail bondsman, who will retain the full deposit, returning nothing to the
community. If a defendant has family resources, they may be required to guarantee the
full amount of the bond with the bail bondsman, rather than be available to retain a

private attorney.

In all our criminal, non-traffic cases, our statistics as of last week (March 7, 2007) show a
Failure to Appear Rate on ORCD bonds of 13.97%, compared to a Failure to Appear
Rate on Cash/Surety bonds of 15.66%. Presently we have 4.3% active warrants on
ORCD cases, compared to 5.7% active warrants on cash/surety cases. It is noteworthy
that in 2006 we had 417 defendants surrendered by their bondsmen. There are numerous
reasons for those surrenders, but none of those defendants were appearing in court or
otherwise satisfying bond conditions. Most had warrants issued. I guarantee that when
the judge orders a bench warrant, the sheriff’s office proceeds to execute it, without
regard to how the bond might have been posted. These numbers simply do not bear out
the proposition that ORCD bonds are ineffective or create an additional burden on law

enforcement.
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The history of court bonding in our State has in my view been misrepresented to you.
There have been two cases, one Federal and one State, where the authority of the Kansas
courts to set bonds through an ORCD program was challenged. Both courts denied relief.
On two previous occasions, the bail bond industry has sought legislation to outlaw court
bonding. In both cases, their effort failed. Now they wish to characterize court bonding
as a power issue between the legislature and the courts, when nothing could be further
from the truth. Setting bonds is and must always be a court function, based on a case-by-
case analysis by an experienced judge who must weigh the sometimes conflicting
interests of victims, public safety, economic, mental health and substance abuse issues of
defendants, and over-crowded jails, as well as assure continued appearances in court.
Court bonding is recommended by the American Bar Association Criminal Justice
Section Standards and National District Attorneys Association standards. Court bonding

is used successfully in dozens of states across the country.

Bail bondsmen provide an important service to the Criminal Court system in Johnson
County, especially in cases with high bonds and/or out-of-state residences. With our
shared boundary with the State of Missouri this is of considerable importance to us—out-
of-state residents do not qualify for our court bond program. But the ORCD and other
pretrial release programs we have in place are good for the Court system and good for our
community. I hope the legislature will not allow the bail bond industry to sabotage the

program to put a few more dollars in the bondsman’s pocket.
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Chief Judge Richard M. Smith
Sixth Judicial District
P.O. Box 350
Mound City, Kansas 66056-0350

judgelndc(@earthlink.net

TESTIMONY IN OPPOSITION TO SENATE BILL 203

My name is Richard M. Smith and I am the Chief Judge of the Sixih Judicial District. I
would like to thank this honorable committee for allowing me the opportunity to speak in
opposition to Senate Bill 203. I appear on behalf of a judicial district and several judges outside
my district who do not have a court bonding program but are still very much opposed to Senate

Bill 203. We oppose Senate Bill 203 for the following reasons:

o Senate Bill 203 will take money now available for restitution of
victims of crimes and redirects it to bondsmen.

L Despite the fact that Senate Bill 203 appears to only apply to
criminal cases its passage will jeopardize if not abolish the
issuance of “cash only” bench warrants seeking to enforce child
support orders and citations in contempt in debt collection cases.

® Senate Bill 203 represents an historic shift away from ca- - -~ -
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case analysis trusting judicial discretion fixing the amount of
bond and the nature of security.

o It will end other options in securing a defendant’s appearance
including the use of property bonds and combinations of cash and

surety.

There is no current crisis. No where in this state is there an urgent problem with the
appearances of defendants, inappropriate pre-trial detention of persons or rampant complaiznis
about the amount or types of bail. Any representation to the contrary 1s merely histrionics armed
at accomplishing self-indulgent goals. There is time to thoroughly consider the ancillary impact
of this legislation.

BONDSMEN PROFIT/VICTIMS LOSE

K.S.A. 22-2802, according to the advisory committee that drafted the statute, vests “a
wide range of discretion to impose alternative pre-trial release conditions.” One of these
alternatives, regularly used by my district and many others, is “cash only” bonds which provide a
benefit to both the victim and the accused.

As an example, in a bad check prosecution the judge has the authority to issue a cash only
bond in the amount of restitution or restitution and costs. In our district a standard surety bond
on a class A misdemeanor is $2,500 to $5,000. A cash only bond of $200 to $500 means that
instead of paying a premium to a bondsman the defendant guarantees his appearance by posting
cash which is later available for restitution. Generally, writers of worthless checks have very
little means. Senate Bill 203 effectively forces the court to set a bond upon which an accused
will then more likely pay a premium to a bondsman. This benefits no one other than the

bondsman (Almost none of the defendants will be able to post the entire amount in cash).
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Cash only bench warrants are also used by many judges in the course of probation

revocation hearings. Senate Bill 203 will have the same effects in this context.
SENATE BILL 203 JEOPARDIZES CHILD SUPPORT/DEBT COLLECTION

Senate Bill 203, if enacted, will establish legislative intent and precedent that could
Jeopardize child support collection and le-.ldngE‘.Ilt creditor collections (Chapter 61 debt
collection.) Judges throughout this state regularly issue “cash only” bench warrants when so
called “dead-beat” parents fail to appear in child support collection matters. Such warrants are
also issued in attempts to enforce support orders. Debt collection attorneys regularly request cash
only bench warrants when judgement debtors fail to appear for proceedings in aid of execution.
There are no statutes in the civil procedure code that prescribe the courts authority to issue these
warrants. The authority to do so must come from either the inherent powers of the court,
analogous application of the authority vested by K.S.A. 22-2208 or both.

Consider the testimony of the proponents of this bill as an indication of legislative intent.
Senate Bill 203, if passed, would make a clear legislative statement that courts do not have the
inherent authority to set “cash only” bonds. In the absence of legislation clearly authoring their
use in civil actions courts may be forced to apply Senate Bill 203 rules to child support and
Chapter 61 cases. Bondsmen would reap the rewards of even more premiums, these at the
expense of children in need of support and creditors who are entitled to collect on their
Judgements.

CONCLUSION

I'agree with the proponents of Senate Bill 203 that the legislature needs to speak to many

issues. There may need to be clarification between revocation of a bond and forfeiture. If a

surety accepts a premium should that surety also guarantee conduct as well as appearance of the

accused?
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These issues, at least deserve interim study. Unless it can be demonstrated that courts are

abusing their discretion, why not allow broad discretion in the setting of bond and the surety

therefore? Such discretion that can make, on a case by case basis, orders that are just and protect

the rights of the accused, the victim and the community.

Senate Bill 203 as currently drafted throws the baby out with the bath water. I urge it be

rejected or sent to interim committee for study.

Upon learning of my intent to appear and testify about these issues I received e-mails

joining me in my concerns from District and Magistrate Judges in the following counties:

Atchison
Barber
Bourbon
Chautuaqua
Cherokee
Clark
Cloud
Commanche
Cowley
Crawford
Edwards
Ford

Geary Mitchell
Harper Montgomery
Hodgeman Ness
Jewell Ottawa
Kingman Pawnee
Kiowa Pratt
Labette Republic
Lane Rush
Leavenworth Saline
Lincoln Sedgewick
Linn Sumner
Meade Washington
Miami

Respectfully submitted

Richard M. Smith
Chief District Judge
Sixth Judicial District
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL
120 SW 10TH AVE., 2ND FLOOR

PAUL J. MORRISON TOPEKA, KS 66612-1597
ATTORNEY GENERAL . o . (785) 296-2215 = FAX (785) 296-6296
House Judlmary Committee WWW.KSAG.ORG
SB 203

Rick Guinn, Chief Counsel
Office of Attorney General

Mr. Chairman and members of the committee, thank you for allowing me to testify today.

On behalf of the Office of Attorney General, | am here to testify in opposition to Senate Bill
203. SB 203 would limit the options of district courts in Kansas from setting appropriate
conditions of bond for those accused of committing crimes. Currently, judges have the
authority to determine the amount and specific conditions of bond which the accused must
comply with in order to remain at large in the community pending the outcome of their
criminal cases. One of the existing options allows judges to require an accused charged
with a low level felony to post a 10% cash bond. As written, SB 203 eliminates the courts’
option to require such a bond. The Attorney General's Office opposes SB 203 for the
following reasons:

|. EXISTING LAW PURSUANT TO SUPREME COURT ADMINISTRATIVE ORDER
NUMBER 96

A. 10% Cash Bonds result in more timely restitution payments to victims

One of the options that a few jurisdictions have chosen to implement allows for those
accused of crimes to post a 10% cash bond. In these cases, the court allows the
Defendant to post 10% of the total bond amount in cash. If thereafter, the accused
complies with all of the conditions of his bond, then, at the conclusion of his case, the
courts apply 90% of the cash amount toward the payment of court costs and restitution.
In other words, victims of crimes begin receiving restitution payments much sooner under
the 10% cash bond option.

B. 10% Cash Bonds result in no increase in failures to appear

The 10% cash bond option also provides greater incentive for the accused to appear in
court since he knows he'll receive credit towards his court costs and restitution payments.
In Johnson County, appearance rates have seen no adverse impact from the program
when an accused is allowed to post a 10% cash bond. In other words, the statistics do not
support the bonding companies’ argument that failure to appear rates have increased.

C. 10% Cash Bonds provide greater protection for victims and communities—funding for
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bond supervision

Another significant benefit to the 10% cash bond option is that district courts are able to
keep 10% of the 10% cash bond amount as administrative fees. These fees are then used
by the courts to fund bond supervision personnel. These personnel keep a much closer
watch of all those accused of crimes including those who posted other types of bonds on
more serious offenses. In this way, the community and victims of crimes have much
greater protection from those who pose a danger.

Il. IMPACT OF PROPOSED AMENDMENTS TO KSA 22-2802

A. There is no reason for bonding companies to be concerned with wide spread usage of
the 10% cash bond option. In spite of the existence of the 10% cash bond option since
1995, there are currently only three counties in the State that have instituted 10% cash
bond programs.

B. If enacted, courts will lose all of the benefits that the 10% bond program currently
provides (See paragraphs A, B and C above).

C. Ifthe 10% cash bond option was eliminated, families of the accused could be victimized

Before posting bonds, most bonding companies require the accused to agree to indemnify
the bonding company should he fail to abide by the conditions of the bond. These
companies also typically require family members of the accused to agree to indemnify the
bonding company. Most bonding companies require collateral to be posted. Many times
the required collateral takes the form of the home of family members of the accused.
When the accused violates a condition of his bond, the family ends up having a lien placed
on the home for thousands of dollars by the bonding companies.

D. Elimination of funding for Bond Supervision Officers—jeopardizes public safety

There exists a very real need for bond supervision officers to monitor those who are out
on bond in the community. By eliminating 10% cash bonds, the courts will lose this funding
source. The supervision officer monitors the activities of those on bond by assuring they
maintain compliance with all conditions of their bonds, far in excess of their bail bondsman
counterparts. For example, bond conditions such as alcohol consumption and no victim
contact conditions are solely the responsibility of a bond supervision officer.



State of Kansas

Office of Judicial Administration

Kansas Judicial Center
301 SW 10t
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DOCUMENTS REFUTING TESTIMONY IN SUPPORT OF SB 203

In testimony before the Senate Judiciary Committee, there were several misstatements of
fact made by the proponents of SB 203. The following information and supporting documents
are offered to present a more complete picture than that presented to the Senate by the bail
bondsmen proponents of SB 203.

As you may note in reviewing these materials, information regarding surety bonds, own
recognizance cash deposit (ORCD) bonds, and other aspects of the criminal and civil justice
systems is needed to appropriately assess some of the materials presented. Much information on
these issues was presented to the Senate Committee by the proponents of SB 203, and additional
materials explaining these issues and refuting some statements made to the Senate Committee
are now presented by the opponents of SB 203. An additional issue regarding an apparently
unintended effect of SB 203 on bonds in other types of cases, such as child support and debt
collection cases, will be addressed in testimony from Judge Richard Smith. Also included as an
attachment to this document is a summary of comments from judges across the state addressing
the impact of SB 203 in their districts.

For these reasons and for the reasons noted below and in the attached documents,
SB 203 should be defeated. At a minimum, an interim study of this issue may be an
appropriate alternative to working this bill in the limited amount of time available to you
during the remainder of this legislative session.

Previous Bills Before the Legislature Were Not in Fact
As Characterized by the Bail Bondsmen

Bail Bondsmen presented testimony asserting that three bills previously before the
Legislature were defeated, proving that the Legislature did not intend for Kansas to have a court
bond system.

This assertion is not true. Following are the statements by the bail bondsmen:
“On at least three occasions the legislature introduced a bill, which would have independently
prohibited or confirm[ed] this 10% program. These bills include: house bill 2009, introduced in
1985, house bill 2961, introduced in 1986, and house bill 2252 which was introduced in 1987.
All three of these bills were defeated.” Testimony of Manuel Baraban before the Senate
Judiciary Committee, February 14, 2007, page 1.

“Later in both 1985 and 1987 bills were introduced which would have provided statutory
authority for a percentage deposit bail system. Both of these bills were defeated, [HI House Judiciary
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1985 and HB 2252 in 1987] reaffirming that the Legislature did not intend for Kansas to have a
percentage bail bond system.” Testimony of Shane Rolf in Support of SB 203, p. 1.

While the bail bondsmen did not include copies of these three bills with their
testimony, the three bills and their legislative histories are included as Attachment A to this
document. Two of the bills, 1986 HB 2961 and 1987 HB 2252, in fact include substantially the
same language as 2007 SB 203, Sections (4), (6), and (7). Both of these bills would have
prohibited the court bonding programs, just as would SB 203. In fact, the short title of both bills,
as it appears on the legislative history, is “cash deposit appearance bond prohibited.” The
Legislature failed to enact these bills, and in doing so in fact took no action to prohibit the court
bonding programs.

An earlier bill, 1985 HB 2009, would have authorized court bonding programs.
However, the terms of the bill differ from those of the current programs in that 1985 HB 2009
would have authorized a cash bond not to exceed 25% of the amount of the appearance bond,
while the court programs in operation all require only 10%. The bill would also have differed
from current court programs in that it would have authorized the administrative judge of each
judicial district to direct payment of the costs of cash deposit programs from the remainder of the
cash deposit. On February 6, 1985, this bill was reported out of the House Judiciary Committee
with a recommendation that it be passed as amended, but on March 13, 1985, it was stricken
from the calendar without House floor action.

“Courts Should Not Be in the Bail Bond Business” —
Testimony of Christopher M. Joseph,
General Counsel for the Kansas Professional Bail Bond Association, p. 1.

The testimony presented by the bail bondsmen fails to acknowledge the weight of
authority to the contrary. The American Bar Association’s Criminal Justice Section Standards,
Pretrial Release, Standard 10-1.4, which is included as Attachment B, states as follows:

Standard 10-1.4 Conditions of Release

(f) Consistent with the processes provided in these Standards, compensated
sureties [bail bondsmen] should be abolished. When financial bail is imposed,
the defendant should be released on the deposit of cash or securities with the
court of not more than ten percent of the amount of the bail, to be returned
at the conclusion of the case. (Emphasis added.)

The United States Department of Justice, during the term of former Attorney General
John Ashcroft, released a report in July 2003 entitled Pretrial Services Programming at the Start
of the 21° Century. One of the purposes of the report was to evaluate “how the practice of
pretrial programs compares to standards set by the American Bar Association (ABA) and the
National Association of Pretrial Services Agencies.” /d at p. 2. The report stated that “[t]he
standards of the two associations specify several core services that a pretrial services program
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should provide.” Id. at p.13. Moreover, the United States Department of Justice report concluded
that “it is important that individual programs adhere to national standards.” /d. at p.49.

Specifically, the Pretrial Services Programming at the Start of the 21% Century report
found:

“Although the standards do not address directly the types of
recommendations that pretrial services programs should make, the
ABA standards state a clear preference for the use of nonfinancial
release conditions over financial bail, and that whenever financial
bail is necessary it should be in the form of a 10-percent deposit
to the court. (Standard 10-1.4(c)).” (Emphasis added.) Id. at p.16.

The National Prosecution Standards adopted by the National District Attorneys
Association also urges the use of “ten percent deposit bail” as an option to be considered as a
condition for pretrial release. The National District Attorneys Association (NDAA) indicates
that “a number of types of release alternatives should be considered so that the widest protection
of interests — both individual rights and societal interests — is accomplished.” National
Prosecution Standards (Second Edition), p. 138, Alexandria, Virginia: National District
Attorneys Association, 1991.

Specifically, the National District Attorneys Association advocates that, when it is found
“that money bail should be set, the judicial officer should require one of the following:

(1) The execution of an unsecured bond in an amount specified
by the judicial officer;

(2) The execution of a secured bond in an amount specified by
the judicial officer, accompanied by the deposit of cash or
securities equal to ten percent of the face amount of the bond.
The deposit, less a reasonable administrative fee, should be
returned at the conclusion of the proceedings, provided the
defendant has not defaulted in the performance of the conditions of
the bond, or

(3) The execution of a bond secured by the deposit of the full
amount in cash or other property or the obligations if qualified . . .
sureties.” (Emphasis added.) Id. at p.145.

Included as attachment C is additional information compiled by Judge David Bruns of the

3™ Judicial District (Shawnee County) on National Standards for Pretrial Release.

An article included as an attachment to Mr. Joseph’s testimony provides some
background and history regarding bail bonds, and notes that the own recognizance bonding, such
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as the Kansas ORCD programs, is the model used in the federal courts and is widely used in the
states:

The Federal Bail Reform Act of 1966 created a presumption in favor of releasing
defendants on their own recognizance. Although the Bail Reform Act of 1966
applied only to the federal courts these reforms have been widely emulated by the
states (where the reform process began). Every state now has some pretrial
services program and four states, Illinois, Kentucky, Oregon and Wisconsin, have
outlawed commercial bail altogether. In place of commercial bail, Illinois has
introduced the “Illinois Ten Percent Cash Bail” or “deposit bond” system. In a
deposit bond system the defendant is required to post with the court an amount up
to ten percent of the face value of the bond. If the defendant fails to appear, the
deposit may be lost, and the defendant is held liable for the full value of the bond.
If the defendant appears for trial, the deposit is returned to the defendant, less a
small service fee in some cases (National Association of Pretrial Services
Agencies 1998). Helland and Tabarrok, Public versus Private Law Enforcement:
Evidence from Bail Jumping, 47 Journal of Law and Economics 93 (April, 2004).

“Administrative Order Number 96 [authorized] district courts to implement programs
allowing the bonds that Bob Stephan had determined were illegal.”

— Testimony of Christopher M. Joseph, General Counsel for the Kansas Professional Bail
Bond Association, p. 1.

In support of their contention of illegality, the bondsmen cite only a 1994 Attorney
General opinion, which was written not by Bob Stephan, but rather by an attorney on his staff.
However, that very opinion cited by the bail bondsmen, Attorney General Opinion No. 94-25,
while critical of the Shawnee County program at that time, contains the statement: “[t]he statutes
do not specifically address the propriety of the court’s 10% ORCD [Own Recognizance Cash
Bond] program.” As the bail bondsman acknowledge through their current efforts to pass S.B.
203, current statutes do not expressly prohibit court bonding programs, which have existed in
one or more judicial districts in Kansas since the 1970’s and were initially modeled on similar
programs authorized by the Federal Bail Reform Act in 1966 and in 28 states and the District of
Columbia.

After the Attorney General opinion, the Legislative Division of Post Audit published a
study of bond programs for the five year period from 1989 t01993, citing no significant issues
with the court bonding programs, and certainly finding no legal defects in the programs.
“Reviewing District Courts’ Handling of Appearance Bonds for Persons Charged with Crimes,”
Legislative Post Audit (May 1994). After the Post Audit study, which contained some
recommendations that the Office of Judicial Administration take a more active role in
establishing procedures for these programs, the Kansas Supreme Court adopted Administrative
Order No. 96 in January 1995, authorizing district courts to adopt ORCD programs by local rule
but only if certain conditions set forth in detail in the attachment to Administrative Order 96
were met in the local rule. In February 1996, a federal district court dismissed a lawsuit
challenging the constitutionality of Admin. Order 96 and Local Rule 3.324, Mounkes v. Conklin,
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95-4143-SAC. In the order dismissing the lawsuit, the federal judge opined that Administrative
Order 96 merely provides one more means of pretrial release, citing K.S.A. 1994 Supp. 22-2802
and 22-3814. K.S.A. 22-2802 was amended in 2001 and in 2005, but the Legislature did not
amend the law to prohibit court bonding programs.

“Studies attached to this memorandum, Exhibit 1, provide compelling statistics [that
defendants released on surety bond are more likely to appear]”
— Testimony of Christopher M. Joseph,
General Counsel for the Kansas Professional Bail Bond Association, p. 1.

The study noted for this assertion, Helland and Tabarrok, Public versus Private Law
Enforcement: Evidence from Bail Jumping, 47 Journal of Law and Economics 93 (April 2004),
bases its conclusions on data from the U.S. Department of Justice’s Bureau of Justice Statistics
called State Court Processing Statistics (SCPS) 1990, 1992, 1994, and 1996 and data from the
National Pretrial Reporting Program, 1988-1989. Helland and Tabarrok at 13.

However, the Bureau of Justice Statistics (BJS) data noted does not distinguish
between those persons who received pretrial services, such as the supervision offered by the
Kansas ORCD programs, from those who are released with no pretrial supervision. In
other words, the BJS data does not distinguish between those persons released on their own
recognizance, to whom no pretrial release services are provided, and those who receive services
similar to those offered to persons on probation, as with the ORCD programs. In response to
similar uses of this data, the Director of the U.S. Department of Justice’s Bureau of Justice
Statistics wrote the following regarding the BJS and NPRP (National Pretrial Reporting
Program) data:

As BIS has already told Strike Back, as well as others, its comments are based on
the premise that BJS statistics identify people who have been involved with a
pretrial services agency. This is not true. BJS collects state court data on felony
defendants that identify the type of pretrial release used. One such type,
conditional release, is identified by BJS as ‘usually’ being under the supervision
of a pretrial release agency. However, there is no way to determine which
defendants granted ‘conditional release’ (or any other type of release for that
matter) were actually under the supervision of a pretrial release agency. BJS data
also does not address the involvement of a pretrial release agency in the form of
information or recommendations in any release decision by the court. . . . As
currently defined, these release categories do not allow for an assessment of the
performance of pretrial release agencies. . .. It is important to note that no
analysis of NPRP data, no matter how exhaustive, will provide insight into
the performance of pretrial release programs.” [Emphasis added.] Spurgeon
Kennedy and D. Alan Henry, Commercial Surety Bail: Assessing Its Role in the
Pretrial Release and Detention Decision, Monograph, November 1996.
(Attachment D)
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The testimony of Shane Rolf attempts to calculate a failure to appear rate for both the
Shawnee and Johnson County ORCD programs. Absent from his testimony is any comparable
information on the failure to appear rates for bail bondsmen. Testimony from Johnson County
and Shawnee County will provide more information on this issue.

Bondsmen Address the “Effect on [the] Commercial Surety Industry” and Assert that “The
goal of these [ORCD] programs is to siphon clients away from bail bondsmen and lead to
their eventual elimination.” Testimony of Shane Rolf, pp. 2, 3.

The intent of the ORCD programs is to provide an option under which offenders will be
supervised while they are on release prior to trial, while at the same time offering a program
under which offenders are motivated to appear at trial. Under the ORCD option, appearance at
trial means the ten percent bond posted will be returned to the person charged or will be applied
to restitution and other costs for which the person charged will be liable, as opposed to the bail
bondsman retaining the entire ten percent fee, regardless of whether the person charged appears
at trial or fails to appear.

The bail bondsmen make much of their assertion that they have a financial incentive to
ensure that a person charged appears at trial, because they will have to forfeit bond if the person
charged does not appear. The article included as Attachment D refutes this argument, explaining
that “[BJondsmen can demand collateral equal to the full bail amount — if the defendant fails to
appear, the potential loss from a forfeiture is covered. As one Washington, D.C. bondsman
explained: ‘On a $10,000 bond, I can ask for $11,000. If he [the defendant] doesn’t show, the
court gets the $10,000 and I keep my $1,000.” This practice effectively eliminates any incentive
the bondsman has to apprehend the absconder.” Spurgeon Kennedy and D. Alan Henry,
Commercial Surety Bail: Assessing Its Role in the Pretrial Release and Detention Decision,
Monograph, November 1996.

The bondsmen assert that “SB 203 recognizes that the fee paid to bondsmen by
defendants provides the funding for bondsmen to track whether defendants appear in court and,
if they fail to appear, actively hunt them down and return them to jail.” Testimony of
Christopher M. Joseph, General Counsel for the Kansas Professional Bail Bond Association, p.
2. The authors Kennedy and Henry note this as an argument asserted by bail bondsmen
nationwide, and note that “most research suggests that bondsmen do little to bring in absconders.
For example:

. A 1972 study of 1,000 surety release absconders in Los Angeles found that in 89 percent
of the cases, police apprehended bail absconders with no help from bondsmen. In only
six percent of cases did a bondsman locate and arrest an absconder without police
assistance.

. A 1991 new article reported that nine out of 10 absconders on bail bonds in Harris
County, Texas were returned by the police.
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. A 1994 survey of bond forfeitures by the Pima County Pretrial Services Agency found
that nearly all absconders were brought to court by law enforcement.” [footnote citations
provided in document.] ~Spurgeon Kennedy and D. Alan Henry, Commercial Surety
Bail: Assessing Its Role in the Pretrial Release and Detention Decision, Monograph,
November 1996.

A number of additional arguments made by the proponents of SB 203 are addressed in
the Kennedy and Henry article, which further notes that “Bail reform has formed the commercial
surety industry to defend its role in the pretrial release process. Industry proponents regularly
testify before city and county boards claiming to offer a bail option that is superior to
nonfinancial releases, free to taxpayers, and responsive to public safety concemns. They also
argue that pretrial services agencies — programs that help courts in many jurisdictions determine
the most appropriate type of pretrial release or detention for individual defendants — should be
eliminated or limited in scope to handling indigent defendants. Proponents of commercial surety
bail often support these claims with misinformation about failure to appear (FTA) rates for
nonfinancial and surety bail releases.”

There is no doubt that bail bondsmen have much to gain with the enactment of SB 203,
and that they have lost revenue due to ORCD programs. However, this does not justify
eliminating these programs as an option for offenders who benefit from pretrial supervision and
who would suffer the automatic loss of ten percent of their bond amount to the bail bondsmen,
regardless of whether they appear or whether they fail to appear as ordered.

ADDITIONAL COMMENTS FROM KANSAS JUDGES
Included as Attachment E are additional comments received from Kansas judges

regarding SB 203. These comments note how the enactment of SB 203 would impact district
court operations across the state.
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'HOUSE BILL No. 2961

y- Representatives Aylward, Bideau, Cribbs, DeBaun, Dillon,

Eckert, Eme, Freeman, Friedeman, Fry, Havper, Hayden,
Holmes, Jenkins, Johnson, Justice, King, Laird, Long, Love,
>~ Mollenkamp, Neufeld, O'Neal, B. Ott, Ramirez, Reardon,
>~ - "Roper, Rosenau, Sallee, Sand, Smith, Sutter, Vancrum, Wil-
+1bert and Wisdorn
.

2-12

ACT concerning criminal, procedure; relating to appearance
qn’d;_amending KS.A. 22-2802 and repealing the existing
‘s_étlrﬁon. ‘ _ ' )
41 enacted by the Legislature of the State of Kansas:
.Section 1. K.S.A. 22-2802 is hereby amended to read as fol-
5. 22-2802. (1) Any person charged with a crime, other then a
puni&hnble-byde&thwhetethe-pmefﬂ evident or the
8 jon i¢ great; shall; et his ex her at the. person’s first
jpenrance before a magistrate, shall be ordered released pend-
-preliminary examination or trial upon the execution of an
) ypearance bond in an amount specified by the maglstrate cén-
d!_l_iorfed upon.the appeatanée of such persan before the magis-
"‘Wh-an-ordered and; in the event of such persen. If the.
pédn-is-belng bound over for a felony, the bond shall also be
pitditioned on. the person’s appearance in the district court at
mq&keddaye{eeuftwhieheeemt&ﬁ&(})ermefedeyw
Gor and time required by the court to answer the charge
nand&em&me&aﬁmebhma&aras(heeo&ﬂ_

y time thereafier that.the court requires. The
of the fallawing ndditional condi-

ains‘t"_sur-h perso
RN oy roguice of an
=AY | . g_i_é'l:l:a.tc-_, .mnay imposc such
Qe qj:is—f-'c{_'.,;‘el_ease as will reasonably assure the appearance of the
SRberson, for-preliminary examination or trial: _

R (4)-.. Place the person in the custody of a designated person ar
SRy ggﬁiihtion agreeing to supervise such person;

. .place restrictions on the travel, association; or place of
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o084 - imental condition, the length of said defendant’s residence in the
3055 .community, seié defendant’s record of convictions, and said

abode of the person during the period of release; or .
(¢) impose any other condition deemed reasonably necess
to assure appearance as required, including a condition requi;-
ing that the person return to custody during specified ,
(2) The appearance: band shall .be’ executed ‘with sufficion(l
solvent sureties 'who are residents of the state of Kansas, unli
the magistrate' determines, in the exercise of such mag'i:"sh'alé__
discrefion, that requiring sureties is not necés'sm-y to assure ?
appearance of the person at the time ordered. g 3
(3) A deposit of cash in the amount of the bond may be madeil
in lieu of the execution of the bond by sureties. Such deposiis
shall be in the full amount of the bond and in no event shall i
deposit of cash in less than the full amount of the bond belg
permitted. Any person charged with a crime whio is released orii 3
cash bond shall be entitled to d refund of all monies paid for ey such conditions.
cash bond after the final disposition of the criminal case if the i (3 (8) A maglstrate ordering the release of a person on any
person complies with oll requirements for court appearance a" a-mo“ condltions specified in this section may at any time amend the
other conditions of release imposed by the court. No payment'd q Wi o____"éfder to impose additional -or different conditions of release. If
or retention of an administration fee shall be imposed ai i @160 the imposition of additional or different conditions results In the
condition of rélease. - * it

detention of the person, the provisions of subsection (8) (7) shall
(4) A person charged with a crime may, in the discreti ply. .
the court, be released upon the person’s own recognizance b i (8) (9) Statements or information offered in determining the
guaranteeing payment of the amount of the bond for the pé ag

eend-tlieﬂ- conditions of rélease need not conform to the rules of
son’s failure to comply with all requirements for court app avidence. No statement or admission of the defendant made at

ance and other conditions of release imposed by the court. Thigl
release of & person churged with a crime upon the person’s oW
recognizance shall not require the deposit of any cash by |
person, No payment or retention of an.administration fee shiall.
be a condition of release on recognizance. . ' -
© {4) (5) In determining which conditions of reledse will re:
sonably-assure appearance, the magistrate shail, on che basis of:g
available information, take into account the nature*and circuii
stances of the crime charged, the weight.of the evidence agaitisii
the defendant, the likelihood of injury to the oommun{tyi[i:'
victim of the crime charged, the propensity of the defendant lér .
commit additional crimes while on releass; the defendantdyl
family ties, employment, [inancial resouices, character andid

37 praceedings er and record of flight to avoid prosecution er
i failurs to eppeer at eourt proceedings.

+8) (6) - The appearance bond shal] set forth all of the condi-
tioris of release.

-{8)(7) A person for whom conditions of release are impased
ind who continues to be detained as 2 result of his er ler the
person’s Inability to meet the conditions of release shall be
entitled, upon application, to have the conditions reviewed
ithout unnecessary delay by the magistrate who imposed them.
In the event [f the magistrate who imposed conditions 'o!' release
is not available, any ather magistrate in the county may review

sequent praceeding against the defendant.

p:: (9) (10) The appearance bond and any security required as a
5 =", ondition of the defendant’s release shall be deposited in the
-office of the magistrate or the clerk of the court where the release
is ordered. If the defendant is bound to appear before a magis-
“trate or cuwm b uther than the onc ordering the release, the order of
‘release, tagether with the bond and security shall be transmitted
16 to the magistrate or clerk of the court befoie wham the defendaant
K117 -1s bound to appear.

W6iis - Sec. 2. K.S.A. 22-2802 is hereby repealed.

p hiie -Sec. 3. This act shell take effect and be i force from and

%100 after its publication in the statute book.

uch a praceeding shall be recejved as evidence in any sub-
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02/12/86 House—iniroducad--HJ 14563

02/26/86 House—Withdrawn from Govil Org.; Relerred to Wsm; & Means--HJ 1599

03/27/86 House—CH: Be passed as am. by Weys & Means—HJ 1981

04/02/88 Houss—COW: CR be adpid; be passaed as am.--HJ 2070

04/03/86 House—FA: Passed as am.; Yeas 89 Nays 26--HJ 208

04/09/86 Senale—Recelved and Inroduced--5J 1323 <

04/04/868 Sanale—Referred Io Ass. & Tax.-Sd 1354

04/08/88 Sanate—CR: Be passed as am. by Ass. & Tax.--8J 1433. .

04/11/88 Senale—EFA, aml. & debats: CR adptd; furlher am.; pagaed &g am.; Yeas 348
Nays 4--SJ 1471 _

o4/11/86 House—Ndneoncurred; CC requesied; appid Braden, Helnamann, Helger-
son—HJ 2266

04/12/86 Senate—Accedad; appld F. Karr, Salisbury, Kam--5J 1512

04/25/88 Senate—Adpid CCR; Yeas 36 Nays 4--8J 1632

04/26/86 House—Adptd GCR on house biil, Yeas 104 Nays 15--HJ 2463

05/02/86 House—Enrolled and presanted to gov.

05/08/66 —Approved by gov.

Echarl, Erne, Freaman, Friedaman, Fry,

r, Hayden, Holmes, Jenkins, Johnson, Juslice, King, Lalrd, Long, Love,

M?:rlﬂ:nkamp. Neufeld, O'Neal, Ott, B., Ramirez, Reardon, Roper, Rosenau,
Saflee, Sand, Smith, Sutter, Yancrum, Wilbart, Wisdom

Cash deposil appearance bond prohibited. Effeclve dale: 07/01/86.

02/12/86 House—Intraduced—HJ 1453

02/13/86 House—Referred to Judislary-HJ 1481

02/19/86 House—Withdrawn from Judiclary; Refemed to Fed. & State Allairs--HJ 1480

04/02/88 House—CR: Be passed:! Fed. & Slate Aflairs—HJ 2075

04/04/86 House—COW: Be pass _HJ 2128; EFA: Passed; Yeas 84 Nays 31-HJ
2137

04/04/66 Senale—Received and Introduced--SJ 1307

04107/86 Senate—Relewred to Fed. & Slata Aflalrs—-SJ 1380

04/12/86 Senale—Motion pending o withdraw from Comm. and place on GO--8J 1511

04/23/88 Senale—Molion lo withdraw {rom Comm, lalled—-SJ 1568

04/24/66 Senale—CH: Be passed by Fed, & State Atlairs-5J 1583

04/28/86 Senale—Moton Lo advance EFA falled; Aemains In Ganeral Orders--SJ 1760

06/08/86 House—Dled on General Ordars In Senale

H 2952 Bl by Patterson, Harper
v Chiid'a prefurance as fo custody in divorca cases. Eflactive date: 07/01/86.

02/12/86 House—intraduced--HJ 1463
02/13/86 House—Reterred to Judiclary--HJ 1461
080886 House—Dled in House commiitee

H 2063 Bl by Roenbaygh, Flotiman, Freeman, Haiper,

] Smith; Sughrue

Y Requiring the teeting and Inspection of molstu
dale: 01/01/87.

02/12/86 House—Introduced-HJ 1453

(2113788 House—Relerred to Ag. & Small Business--HJ 1460

08{06/86 House—Dled in House coriimities

Jonkins, Mollenkamg, Neufeld, Shore,
re measuring devicea, Effeclive

rez, Reardon, Rosenau, Sullsy

Requiring epglnesrs 1o be licensed land surveyora. Ellsciive date: 07/01/86.

02/12/86 Hoypse—inroducad--HJ 1464
02/1%/86 House—Relered lo Local Gov.—HJ 1461
03/06/86 House—CR; Be not passed by Local Gov.--HJ 1662; Dead, commliitee 18pon

Reardon, Roaanau, Suller

Amountl ol sarvice fee for worthless check. Elfecive dale: 07/01/88.
----- e Limn —Intondinnad--HI 1464
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HOUSE BILL No. 2252

By Representatives Bideau, Aylward, Beauchamp, Cribbs,
& Dillon, -Eckert, Francisco, Freeman, Fry, Graeber, Harper,
. .. Holmes, Jenkins, Johnson, Justice, King, Laird, Long, Love,
§-"R.D. Miller, Mollenkamp, Neufeld, O’Neal, Ott, Peterson,
"Ramirez, Rosenau, Sallee, Sand, Smith, Sutter and Wisdom

2-10

ACT concerning criminal procedure; relating to appearance
bond; amending K.S.A. 1086 Supp. 22-2802 and repealing the
xisting section. . '

B 4t enacted by the Legislature of the State of Kansas:

}_Séctjou 1, X.S.A 1986 Supp. 22-2802 is hereby smended to
ad-as. follows: 22-2802. (1) Any person charged with a crime
hall, at the persons’s first appearance before a magistrate, be
q't_;j@ra_d released pending preliminary examination or trial upon
j rexecutlon of an appearance bond in an amount specified by
| ‘magistrate and sufficient to assure the appearance of such
gtson_ before the magistrate when ordered and to assure the
iblic safety. 1f the person is being bound over for a felony, the
od shall also be conditioned on the person’s appearance in the

istriot court at the time required by the court to answer the
ik ah'ﬁ:rge.against such person and at any time thereafter that the
Y u:t requires. The magistrate may impose such of the following
Saleadditional conditicns of 'release as will reasonably assure the
fappearance of the persox:'x for preliminary examination or trial:
s} Piace the peisou in the custody of a desigualed parson ar
anization agreeing to isupervise such person;

) place restrictions on the travel, association or place of
¥Eibode of the person during the.period of release; or

8- (c) - impose any other (ﬁondil.ion deemed reasonably necessary
c‘l._a'ssure appearance as fequired, including a condition requir-
g that - the person return to custody during specified hours.

=
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HB 2252 & HB 2252

2 3
(2) The appearance bond shall be execated with sufficighl i }_'w_ﬂituesses thereto; and whether the defendant is on probation or
solvent sureties who are residents of the state of Kansas, unles{lli(parole from a previous offense at the time of the alleged com-
the magistrate determines, in the exercise of such magistratoSBERIES - mission of the subsequent offense.
discretion, that requiring sureties is not necessary to assure:thdlNs -, (5) (6) - The appearance bond shall set forth all of the condi-
appearance of the person at the ime ordered. Bi1:tlons of release.

{6)(7) A person for whom conditions of release are imposed
nd who continues to be detained as a result of the person’s
“|pability to meet the conditions of release shall be entitled, apon
pplication, to have the conditions reviewed without unneces-
TR delay by the magistrate who imposed them. If the magistrate
"f'who imposed conditions of release is not available, any other
uj{fz‘, *magistrate in the county may review such conditons.

€8 (8) * A magistrate ordering the release of a person on any
onditions specified in this section may at any time amend the
rder ta impose additional or different conditions of release. If
e imposition of additional or different conditions results in the
09~ detention of the person, the provislons of subsection {6} (7) shall
gllo:-apply.
8) (9) Statements or information offered in détermining the
il conditions of release need not conform to the rules of evidence.
g0y No statement or admission of the defendant made at such a
oceeding shall be received as evidence in any subsequent
oceeding against the defendant.

£8) (10) The appeamnce bend and ary security required as a

(3) Adeposit of cash in the amount of the bond may be m i
In lieu of the execution of the bond by sureties. Such depa'
shall be in the full amount of the bond and in no event shollig
deposit of cash in less than the full amount of the bond
perinitted. Any person charged with a crime who is release
cash bond shall be entitled to a refund of all moneys paid for
cash bond after the final disposition of the criminal case if:
person complies with all requirements for court appearancé: ang
other conditions of release imposed by the court. No paymen
or retention of an administration fee shall be imposed
condition of releasa, LA

(4) A person charged with a crime may, in the discreﬂm;
the court, be released upon the person’s own recognizan
guaranteeing payment of the amount of the bond for theapg)
son’s failure to comply with all requirements for court apperx
ance and other conditions of release imposed by the court
release of a person charged with a crime upon the person’
recognizance shall not raquire the deposit of any cash b
person. No payment or retention of an edministration fee:shiig
be a condition of release on recognizance. s b /g

() (5) In determining which conditions of release will: ré ' ”oﬂ]ce of the magistrate or the clerk of the court where the release
somably assure appearance and the public safety, the magi Mo is ordered. If the defendant is bound to appear before a magis-
shell, on the basis of available information, shall take inta ate or court other than the one ordering the release, the order of
count the nature and circumstances of the crime charged elease, Iogether with the bond and security shall be ransmitted
weight of the evidence against the defendant; the defen

fanaad [3; H.:-c ;:-mnlmnu:nf finznc! ! TOEQUTONS, "l’!:—!r.':"'l’r'r mr'

condition, length of residence in the community, record of 6 d 'Sec, 2. K.5.A, 1986 Supp. 22-2802 is hereby repealed.
victions, record of appearance or failure to appear at court’ u 5:5“Sec. 3. This act shall take effect and be in force from and
ceedings er and record of flight to avoid prosecution; the l'. § "Paﬂer' its publication in the statute boak.

hood or propensity of the defendant to commit crimes wh:la! i d
release, including whether the defendant will be likejy g
threaten, harass or cause injury to the victim of the ctime p t_\g. ;




HOUSE ACTIONS REPORT page 44

02/10/87 House—Inlroduced—HJ 168

02/11/87 House—HRelemed to Taxallon--HJ 181

02/25/87 House—CR: Be passed as am. bv Taxallan--HJ 2886

02i27/67 House—COW: CH be adpid; ba passed as am.--tHJ 312

(0a/02/87 House—FA: Pasead as am.; Yeas 103 Naya 18--HJ 321

09/02/87 Senate—Reocelved and Introduosd--SJ 211

0310387 Sanate—Raeferred to Ass, & Tax.—5J 221

03/25/87 Senate—CR: Be passed as am, by Ass. & Tax.~8J 371 -

03/31/87 Senate—COW: CH be adptd; be passad as am.--SJ 436; EFA: Passed as am.;
Yeas 38 Nays 0-SJ 440 -

04/02/87 House—lxonmncunod; CGC requested; apptd Rolls, Roe, Leach--HJ 720

04/02/87 Senate—Accaded; appid F. Kevr, Salisbury, Francisoco--SJ 485

04/09/87 Senale—Adpld CCR; Yeas 39 Nays 0- 627

04/10/87 House—Adptd CCH on house bill; Yeas 112 Nays 12--HJ 901

04/14/87 House—Enrolled and presenied to gov.—HJ 996 .

04/29/a7 —Approved by gov.—HJ 940

H 2244 Bl by Apt
Raslricted drivers’ licanses, achool activitles, Effactive dale: 07/01/87,
02/10/87 House—Iniroduced--HJ 168 :
02/11/87 House—Heferad lo Transporiation-HJ (81

H 2246 8ill by Helnemann
Qualllications of supreme court justicea. Effaclive date: 07/01/87,
02/10/87 House—Intraduced--HJ 168
02/11/87 House—Relerrad (o Judiclary—HJ 181

H 2248 0l by Sallee . §
State grain Inapection department supervising welghmasier and warshouss sx-
eminer posillons unclassifled. Effeclva dale: 07/01/87,
02/10/87 House—Iniroduced--HJ 166
02/11/87 House—Referred lo Ag. & Small Business--HJ 181

H 2247 BIll by Frencésco, (By Request) )
Firearms (sale io or posseasion by felon), Effective date: 07/01/87.
02/10/87 House—Iniroduced--HJ 168
02/11/87 House—Referrad lo Judiclary—HJ 181

H 2248 Blll by Green ’
Wator vehicles, vintage license plates. Effeclive dale: 01/01/88.
02/10/87 House—Iniroduced--HJ 169
02/11/87 House—Refesred lo Transportalion—-HJ 181

H 2249 BNl by Milter, R.D., Shriver
Exemption of oll from severanoe lax. Ellective dale: 07/01/67.
02/10/87 House—Inireduced--HJ 169
02/11/67 House—Referred lo Taxatllon—HJ 181

H 2250 BIN by Pensfons, Investments & Banefils

KANSAS STATE LIBRARY

dale: 05/14/87.
02/10v87 House—Iniroduced--H.J 188
02/11/87 Housa—Referred lo Pensions, invesimenis & Benefits--HJ 181

FAX 7852966650

1eferred to Apprapriallons--HJ 301
0a/10/87 Houpe—CR: Be passed by Appropriations--HiJ 444
G/11/87 House—EFA, aml. & debale: Passed; Yeas 123 Nays 1~HJ 479
/12787 Senate—Recelved and nlroduced—SJ 306
0a/16/87 Senate—Refemed to Ways and Means--SJ 308
04/33/87 Senale—CR: Be passed by Waya and Means--SJ 481
04/08/87 Senale—EFA, aml, & debate: Pasaed; Yeas 40 Nays 0—SJ 607
04/12/87 House—Enrolled and presented to gov.--HJ 096
04/21/87 —Approvad by gov.—HJ 340

- H 2251 Bill by Knopp

¥, Qvarnaument af child aunnar sradilad taoar A Dielnien aumened  SHanbbon Adaiee 7

02/15/2_00_7 12:02

Egonomla developmenl revenue bonda; orlginallon fees. Efeclive dals: 06/07/87. ;

- H 2253 Bill

Pooled money Invesiment board, authorlzed repurchase agreemenls. Effective -

(2/26/87 House—CR: Ba passed by Pensfons, Investments & Benellts--Hd 301; Now

4
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HOUSE ACTIONS REPORT page 45 Thurs., May 21, 1887

07/01/87.
02/10/87 House—intreduced--HJ 169
02/11/87 House—Relemed lo Judiciary--HJ 181
02/27/87 Houss—CH: Be passed =3 em. by Judiclery—HJ 312
03/04/87 House—COW: CR be adpld; be further am.; ba pagsed as am~HJ 344
04/06/87 House—FA: Passed as am.; Yeas 84 Nayas 30--HJ 368
03/05/87 Senate—Recelved and IMmduced—8J 29
03/06/87 Senate—Refered o Ass. & Tax.—SJ 250
it 03/26/87 Senate—Wilhdrawn from Ass. & Tax.; Refermed to Judiclary-SJ 969

#+ 'H 2252 Bll by Bldeau, Aytward, Beauchamp, Cribbs, Olllan, Eckerl, Franclaco, Freeman, Fry,

B} Grasber, Harper, Holmes, Jankins, Johnson, Jusiice, King, Laird, Lang, Love,
Miller, R.D., Mollenkamp, Neuleld, O’Neal, Olt, Peterson, Ramirez, Russnau,
Sallge, Sand, Smith, Sutter, Wisdom

Cash deposii appearance bond prohlbited. Efiective dale: 07/01/87.

02/10/87 House—Introduced--HJ 169

02/11/87 House—Relesred to Fed. & Stale Affalrs--HJ 181

03/27/87 House—CR: Ba not passed by Fed. & Stale AHalra~HJ 629; Dead, commities
report

Ag. & Small Business

Sale of agricultural land by Indlvidus! parcel tollowing mortgage foreclosure.
Effective date: 07/01/87. .

02/10/87 House—Inlroduced--HJ 168

02/11/87 House—Réferred lo Ag. & Small Business--H.J 161

0Q/09/87 House—CR: Be Eosaad as am. by Ag. & Small Buginess--HJ 407

3/11/87 House—COW: CH be adpid; be further am,; be passed as am.~HJ 463; EFA;
Passed as am.; Yesas 83 Nays 31--HJ 467

03/11/87-Senate—Rsecalved and Inlroduced--SJ 209

00a/12/87 Senate—Referred Io Agricullure—SJ 305

04/31/87 Senate—CR: Be passed as am. by Agricullure--SJ 419

04/08/87 Senale—EFA, amL. & debala: CR adpld; passed as am.; Yaas 39 Nays 0=-5
529 *

04/07/87 House—Concurred; Yeas 124 Nays 0--HJ 792

04/10/87 House—Enralied and presented {o gov.--HJ 938

041787 —Approved by gov.—MJ 940

H 2254 Bill by Ag. & Small Businegs :
Requiring nollice to defendant owers of amount credilors will bid on execution
sale of agricultural land. EHecliva dale; 07/01/87.
- 02/10/87 House—Introduced--HJ 169
. 02/11/87 House—Relatred to Ag. & Small Businase~HJ 181

H 2255 Bill by Beauchamp
Frnmalofg?}nl?l'abillw Insurance coverage for cerialn coroners. Efisciive dale;
07, A

02/10/87 House—Intioduced--HJ 169
02/11/87 House—Relerred to Insurance--HJ 181

H 2258 Bl by Beauchamr
Terminalion of security Interest required. Efiective date: 07/01/87.
02/10/87 House—Introduced--HJ 168 - :
02/11/87 Hous lerred to Commerdcial & F.l.—-HJ 181
03/06/87 House—CR: Ba passed as am. by Commercial & F.|.-HJ 390
03/0%/87 House—COW: Be paseed aver and retaln a place on calendar-HJ 413
03/11/87 House—EFA, amt & debate: CR adpld; furthes am,; passed s am.; Yeas 124
. Nays 0-lHJ 481
03/12/67 Senale—Hecelved and Infroduced--SJ 306
D3/16/87 Senate—Helemed o F.l. and nsurence—-SJ 308

|
H 2257 Bill by Hassler
Promofing obscenily; televizslon and cable televislon. Efacllve date: 07/01/87.
02/10v/87 House—Introduced--HJ 169
02/11/87 House—Relerred to Judlciary--HJ 181

H 2258 Bill by O'Neal

Ty e st 4 e e b

e —— s —

N i =

e

——

—m———— L.



il

i

hH

L 1 ey
¥ faticos

- My

As Amended by House Committee

- Besslon of 1D45

'HOUSE BILL No. 2009
By Special Cammittee on Judiciary
Re Proposal No. 25
12-18

19 AN ACT concemmg criminal procedure; relatlng to appearance
W~ bond.
8::Be it enacted by the Legislature of the State of Kansas:

-+ _.Secton 1. The administrative judge of any judicial distrlet
23: may provide by rule that a criminal defendant, instead of exe-
cuting an appearance bond with sureties or a cash bail bond, may
deposit with the clerk of the court a cash sum not to exceed 25%
f the amount of the appearance bond. If the defendant makes
tich a cash deposit, 90% of the deposit shall be returned to the
“defendant upon performance of all required appearances, except
.that the court may: (a) Apply any part of the returnable portion of
Y ihe deposit to the defendant’s court-imposed obligations, in-
voluding amounts ordered as reparations or restitution to victims
_of the defendant’s crime, reimbursement to the state board of

{ .2ost of defense services rendered on the defendant’s behalf,
-_Enes or other court costs or (b) asmgn any part of the returnable

] defendanl in payment for services rendered on the defendant’s
j *hehalf in the proreedings. The remainder of the deposit and any
Ll {9 iriterest thereon shall be retained by the clerk of the court in a
0 ssparate fund to be wsed as dirceted by the adisinistulive Judys
f the judicial district for the exclusive purpose of paying the
xpenses of the cash deposit program authorized by this section,
ncluding the costs of assuring the appearance of criminal de-
“fendants released under the program. Before the end of each
fiscal year, the administrative judge of the judicial district shall

i indigents’ defense services or to the county general fund for the -

AVE9IT HLVLS SYSNVH
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.HB 2009—Am.

2

pale} —15

0046 determine the amount which will be necessary to pay the oy
0047 penses of the cash deposit program during the following ﬁs_éa‘l. g
0048 year, Within 30 days after determination of the amount nices-§
0049 sary, the clerk of the district court shall remit to the stalé
0050 treasurer any monevs in the fund in exeess of that amonnt. ',‘Jn-o—l'-lt
0051 receipt of the remlittance, the state treasurer shall deposit ]h;
0052_ entire amount in the state treasury and credit it to the Stniﬂ
0053 general [und. ' 4

Seision of 1965

HOUSE BILY, Na. 2010
Ry Special Committee on Judiclary
Re Proposal Na. 25
12-18

0054  Sec. 2. This act shall take effect and be in force from an
0055 after its publication {n the statute book. s

foz0 . section,

s0002 .on the pers

-

-
L

g0 examination or trial:

0041 - organization agreeing to supervise such person;

3 o011 Be it enacted by the Legislature of the State of Kansas:

Bope - Section 1. KS.A. 99-9809. is hereby amended ta read as [ol-
) lows: 22-2802. (1) Any person charged with a crime; ether then &
erime punichable by death where the proef is evident or the
foops - presuraption 15 great; shall, at his er her the persons’s {irst
26 .appearance before a magistrate, be ordered released pending
__: 7.-preliminary examination or trial upon the execution of an ap-
B-00268' pearance bond In an amount specified by the magistrate condi-
v ?ﬂﬂ.ﬂ .tionéd upon the appearance of such person before the magistrate .
& 0070 -when ordered and; in the event of sueh persen. If the person is
o6l being bound over for a felony, the bond shall also.be conditioned
_ : on’s appearance in the district court at the next
F' 1013 required day of court which occurs ten (10) 10 or more days
;014 . thereafter and to answer the charge against such person and from
oqés-&memkknetbemaﬁefqﬁtheeemwmquﬁeat any time

6 thereafter that the court requires. The magistrate may impose
0007, such of the. following additional conditions of release as will
;ﬂws,: reasonably assure the appearance of the person for preliminary

:
B 0018 AN ACT relating to criminal procedure; concerning release prior
019 -, to trlal; amending K.S.A. 99-2802 and repealing the existing

%040. (a) Place the person in the custody of a designated person or

(b} place restrictions on the travel, association; or place of
) p04d -abode of the person during the: period of release; L

044 - (c) impose any other condition deemed reasonably necessary
B init tn noowre annearance as required, including a condition reguir-
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HOUSE ACTIONS REPORT page 2

H Z005 Bill by Spec. Uomm. an Agiloulluie & Liveslock .
" Ragulailon of welghls and maasures. Re Proposal No. 5. Effeciive dale: 07/01/85, * | 5

H 2006 8lll by Spec. Comm, on Comm., Computers & Tachnotogy N
. Cenlera of excellsnce at Instiiutions of higher educatlon, appropriations for. Re B

H 2007 BIll by Spsc. Comm. on Comm., Computers & Technclogy

Wed., May 15, 1686

03/27/86 Senale—FA: Passed es am.; Yeas 40 Nayas 0-8J 421 =
04/01/86 House—Concurred; Yeas 124 Nays 0--HJ 687 :
04/03/86 House—Enrolled and presentad to gov.—HJ 773
04/08/85 —Approved by gov.--HJ 843

121884 —Prelfiled for Introduction
01/i4/85 House—iniraducad--HJ 9; Relered lo Ag. & Small Business--HJ 32

03/01/856 House—CR: Be passed as am. by Ag. & Small Busingss--HdJ 381

03/08/85 House—COW: CR be adpid; be passed as am.-~-HJ 459
03/11/85 House—FA: Passed as am.: Yeas 124 Nays 0--HJ 400
03/11/85 Senale—Received end Introduced—SJ 272

03/12/85 Senate—HRelarred 1o Agriculiure—S. 280

03/22/85 Senatle—CR; Be passad as am. by Agriculiure--SJ 372
03/27/85 Senate—COW: CR be adptd; ba passed s am.--SJ 426
03/28/86 Senale—FA: Passed as am.! Yoas 40 Naya 0--SJ 435
04/02/85 House—Concurred; Yeas 121 Nays 2--HJ 713

04/09/86 House—Enraled and presanted (o gov.--HJ 773
04/08/85 —Approved by gov.--HJ BA3

Propoaal Ne. 19, Effeciive dale; 07/01/86,
12/18/84 —Prafiled for Inlraductfon

01/14/85 House—infroducad-+H) 10; Referred to Communication, Compulsis & Tech.. -

-HJ 32

03/01/85 House—CR: Be passed as am. by Communicalion, Computers & Tech.~HJ “ [

381; Now referred fo Ways & Means--HJ 381

Public television and radlo broadcasting, atale commlasion and inance. Re
Prapusal No. 13 Effective dale: 07/01/85.

12/1a/84 —Preflied for Infroduction )

01/14!35H5|%L;w—'lnlmduuad--l-u 10; Relerre to Communication, Computers & Tech.-

01/20/86 Houss—CHR: Be passed as am. by Commurilcation, Computers & Tech.~-Hl
201; Now ralerred lo Ways & Means--HJ 202 .

02/25/85 House—CR: (as prev. am.) be furiher am.; be passed as am. Ways &
Means--HJ 345

03/04/85 House—COW: CR ke adpld; be lusther am.: be passed as am.—HJ 392

03/05/85 House—FA: Passed as am.! Yeas 119 Nays 4--HJ 419

03/05/85 Senate—Raceived and Inlroduced--SJ 218

01/068/85 Senata—Rslerred to Govll Org.--SJ 238

04/02/85 Senate—CR: Be passed #s am, by @av'll Org.--SJ 483

04/04/85 Senate—COW: CR be adpid; be passed a8 am.—8J 532

04/06/85 Senate—FA: Passed as am,; Yeas 20 Nays 7--8J 542

mmm§4l;rouse-—Nonmnmrred: CC requested; apptd Aylward, Friedeman, Dean--HJ

04/09/85 Senale—Acceded; appld Vidricksen, Fray, Strick--8J 566

04/12/85 Senale—Adptd COR; Yeas 38 Nays 3-8J 661
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01/24/85 House—COW: CR be adpld; be passed as am.~HJ 178

:01/25/85 House—FA: Passed.as afm.; Yeas 123 Nays 0--HJ 185

01/26/85 Senals—-Recelved and Introduced--SJ 64

01/28/85 hml;IHalamd to Ways & Means-—-8J 57

02/14/85 Sena! R: Be passed by Ways & Msans--8J 164

02/19/85 Senale~-COW: Be passed--SJ 173; EFA: Passed; Yeas 40 Nays 0--5J 176
02/26/86 House~+Enrolled and presanted to gov.~HJ 362

0amni/es - —Approved by gov.—-HJ 375

g,

¥
* e ——



~erican Bar Association;Criminal Justice Section

Member Login

' ABA Home

[ .
' Join

 About the
- ABA
Secﬁbn
Home

Membershlp 7

Membership

Directory

Leadership
Law
Students
Commlttees
Calendar
Policy

Pubhcatlons |
'Resources

ContacrtWUs

http://www.abanet.org/crimjust/standards/pretrialrelease blk.html

R aeh vt E

American Bar Association

Defending Liberty, Pursuing Justice

Page 1 of 3%

B\

Advanced Search Print |

Search: | Website  [Go] Email
Topics A-Z This
Page
C‘RIMI.
UUSTICE Criminal Justice Section
Standards
Pretrial Release
PART I.

GENERAL PRINCIPLES

Standard 10-1.1
decision

Purposes of the pretrial release

The purposes of the pretrial release decision
include providing due process to those accused of
crime, maintaining the integrity of the judicial
process by securing defendants for trial, and
protecting victims, witnesses and the community
from threat, danger or interference. The judge or
judicial officer decides whether to release a
defendant on personal recognizance or unsecured
appearance bond, release a defendant on a
condition or combination of conditions, temporarily
detain a defendant, or detain a defendant
according to procedures outlined in these
Standards. The law favors the release of
defendants pending adjudication of charges.
Deprivation of liberty pending trial is harsh and
oppressive, subjects defendants to economic and
psychological hardship, interferes with their ability
to defend themselves, and, in many instances,
deprives their families of support. These Standards
limit the circumstances under which pretrial
detention may be authorized and provide
procedural safeguards to govern pretrial detention
proceedings.
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Standard 10-1.2. Release under least restrictive
conditions; diversion and other

alternative release options

In deciding pretrial release, the judicial officer
should assign the least restrictive condition(s) of
release that will reasonably ensure a defendant’s
attendance at court proceedings and protect the
community, victims, witnesses or any other person.
Such conditions may include participation in drug
treatment, diversion programs or other pre-
adjudication alternatives. The court should have a
wide array of programs or options available to
promote pretrial release on conditions that ensure
appearance and protect the safety of the
community, victims and witnesses pending trial and
should have the capacity to develop release
options appropriate to the risks and special needs
posed by defendants, if released to the community.
When no conditions of release are sufficient to
accomplish the aims of pretrial release, defendants
may be detained through specific procedures.

Standards 10-1.3. Use of citations and summonsese

The principle of release under least restrictive
conditions favors use of citations by police or
summons by judicial officers in lieu of arrest at
stages prior to first judicial appearance in cases
involving minor offenses. In determining whether an
offense is minor, consideration should be given to
whether the alleged crime involved the use or
threatened use of force or violence, possession of
a weapon, or violation of a court order protecting
the safety of persons or property.

Standard 10-1.4. Conditions of release

(a) Consistent with these Standards, each
jurisdiction should adopt procedures designed to
promote the release of defendants on their own

A0 -13
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recognizance or, when necessary, unsecured
bond. Additional conditions should be imposed on
release only when the need is demonstrated by the
facts of the individual case reasonably to ensure
appearance at court proceedings, to protect the
community, victims, witnesses or any other person
and to maintain the integrity of the judicial process.
Whenever possible, methods for providing the
appropriate judicial officer with reliable information
relevant to the release decision should be
developed, preferably through a pretrial services
agency or function, as described in Standard 10-
1.9.

(b) When release on personal recognizance is
not appropriate reasonably to ensure the
defendant’s appearance at court and to prevent the
commission of criminal offenses that threaten the
safety of the community or any person,
constitutionally permissible non-financial conditions
of release should be employed consistent with
Standard 10-5.2.

(c) Release on financial conditions should be
used only when no other conditions will ensure
appearance. When financial conditions are
imposed, the court should first consider releasing
the defendant on an unsecured bond. If unsecured
bond is not deemed a sufficient condition of
release, and the court still seeks to impose
monetary conditions, bail should be set at the
lowest level necessary to ensure the defendant'’s
appearance and with regard to a defendant’s
financial ability to post bond.

(d) Financial conditions should not be
employed to respond to concerns for public safety.

(e) The judicial officer should not impose a
financial condition of release that results in the
pretrial detention of a defendant solely due to the
defendant’s inability to pay.

(f) Consistent with the processes provided in

A0-19
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these Standards, compensated sureties should be
abolished. When financial bail is imposed, the
defendant should be released on the deposit of
cash or securities with the court of not more than
ten percent of the amount of the bail, to be returned
at the conclusion of the case.

Standard 10-1.5. Pretrial release decision may
include diversion and other adjudication
alternatives supported by treatment programs

In addition to employing release conditions
outlined in Standard 10-1.4, jurisdictions should
develop diversion and alternative adjudication
options, including drug, mental health and other
treatment courts or other approaches to monitoring
defendants during pretrial release.

Standard 10-1.6. Detention as an exception to policy
favoring release

These Standards limit the circumstances under
which pretrial detention may be authorized and
provide procedural safeguards to govern pretrial
detention proceedings. They establish specific
criteria and procedures for effecting the pretrial
detention of certain defendants after the court
determines that these defendants pose a
substantial risk of flight, or threat to the safety of
the community, victims or witnesses or to the
integrity of the justice process. The status of
detained defendants should be monitored and their
eligibility for release should be reviewed throughout
the adjudication period. The cases of detained
defendants should be given priority in scheduling
for trial.

Standard 10-1.7. Consideration of the nature of the
charge in determining release options

Although the charge itself may be a predicate to
Q6-20
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NATIONAL STANDARDS FOR PRETRIAL RELEASE

The use of “Ten Percent Deposit Bail” as a condition for pretrial release is an
accepted practice throughout the United States. In fact, “Ten Percent Deposit Bail”
programs have been adopted in the majority of states and by the federal courts. The
United States Department of Justice has defined “Ten Percent Deposit Bail” to mean a
system “designed to serve as an alternative to security cash bond [wherein] the defendant
deposits with the court 10 percent of the face amount of the bond. This amount is
returned in full (sometimes minus a small administrative processing fee) at the successful
conclusion of the pretrial period.” Pretrial Services Programming at the Start of the 21"
Century, p. 89, Washington, D.C.: U.S. Department of Justice - Bureau of Justice
Assistance, 2003.

Importance of National Standards

During the administration of former Attorney General John Ashcroft, the United
States Department of Justice studied pretrial services programs across the nation. This
study resulted in the release of a report in July of 2003, which is entitled Prefrial Services
Programming at the Start of the 21* Century. One of the purposes of the report was to
evaluate “how the practice of pretrial programs compare to standards set by the American
Bar Association (ABA) and the National Association of Pretrial Services Agencies.” /d at
p. 2. The report stated that “[t]he standards of the two associations specify several core

services that a pretrial services program should provide.” Id. at p.13. Moreover, the
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United States Department of Justice report concluded that “it is important that individual
programs adhere to national standards.” Id. at p.49.

Specifically, the Pretrial Services Programming at the Start of the 21% Century

report found:

“Although the standards do not address directly the types of
recommendations that pretrial services programs should
make, the ABA standards state a clear preference for the
use of nonfinancial release conditions over financial bail, and
that whenever financial bail is necessary it should be in the
form_of a 10-percent deposit to the court. (Standard 10-
1.4(c)).” (Emphasis added.)

Id. at p.16.

American Bar Association Criminal Justice Standards

The Third Edition of the American Bar Association (ABA) Standards on Pretrial
Release are intended to serve as “black letter” standards for addressing issues relating to
the pretrial release of persons arrested for a criminal offense. American Bar Association
Criminal Justice Standards on Pretrial Release (3d ed.), Washington, D.C.: American Bar
Association, 2002. The ABA standards specifically provide that if “financial bail is
imposed, the defendant should be released on deposit of cash or securities with the court
of not more than ten percent of the amount of the bail, to be returned at the conclusion
of the case.” (Emphasis added.) ABA Standard 10-1.4.(f). In addition, the ABA Standards
provide that “the execution of an unsecured bond in an amount specified by the judicial
officer, accompanied by the deposit of cash or securities equal to ten percent of the face
amount of the bond” is to be considered prior to requiring “a bond secured by the deposit

of the full amount in cash or other property or by the obligation of ” a surety. (Emphasis
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added.) ABA Standard 10-5.3.(d). National Association _of Pretrial Services

Agencies’ Standards

Similarly, the Standards on Pretrial Release of the National Association of Pretrial
Services Agencies (Third Edition), which were published in October of 2004, provide that
courts “should have a wide array of programs or options available for use in assigning
[pretrial release] conditions, and should have the capacity to develop release options
appropriate to the risks and special needs posed by defendants who are released to the
community.” NAPSA (2004) Standard 1.2. “In our society liberty is the norm and
detention prior to trial is the carefully limited exception.” Commentary to NAPSA
Standards at p.12 (quoting former Chief Justice William Rehnquist’s majority opinion in
United States v. Salervimo, 481 U.S. 739, 755 (1987)). Thus, the NAPSA found that “in
order to have a viable system that uses pretrial detention only in limited circumstances,
jurisdictions will have to develop a broad array of programs and options that can be used
by a judicial officer in setting conditions of release.” /Id.

The NAPSA Standards provide: “When financial bail is imposed, the defendant
should be released on the deposit of cash or securities with the court of not more than
ten percent of the amount of the bail, to be returned at the conclusion of the case.” NAPA
Standard 1.4(c). Furthermore, the NAPSA Standards state that when a court finds that a
financial condition of release is appropriate, the first option to be considered should be

“the execution an unsecured bond . . . accompanied by the deposit of cash or securities
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equal to ten percent of the face amount of the bond. . ..” NAPA Standard 2.5(d) and

Commentary, p.39.

Moreover, the NAPSA Commentary states that “Standard 2.5(e) provides the key
component of the deposit bail approach: the return of the deposit at the conclusion of the
case if the defendant makes the required court appearances. Some jurisdictions provide
for retention of a small percentage of the deposit to cover the administrative costs of
handling the deposit bail transactions, but the amount of such a service charge is very
nominal compared to the typical bondsman’s fee.” /d. at p.39. “The ten percent deposit
option carries the risk of being liable for the full amount as well as losing the deposit in
the event of failure to appear. It also, however, carries the incentive of a return of the
deposit (probably reduced by the amount of a service charge) for defendants who make
required court dates.” Id. at p.39-40.

National District Attorneys Association’s Prosecution Standards

The National Prosecution Standards adopted by the National District Attorneys
Association also urges the use of “ten percent deposit bail” as an option to be considered
as a condition for pretrial release. The National District Attorneys Association (NDAA)
indicates that “a number of types of release alternatives should be considered so that the
widest protection of interests - both individual rights and societal interests - is
accomplished.” National Prosecution Standards (Second Edition), p. 138, Alexandria,
Virginia: National District Attorneys Association, 1991. The NDAA Standards further

state that “in those cases in which money bail is required, the defendant should ordinarily
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be released upon deposit of cash securities equal to ten percent of the amount of bail.”

(Emphasis added.) /d. at 140.

Specifically, the National District Attorneys Association advocates that when it is

found “that money bail should be set, the judicial officer should require one of the

following:

Id. at p.145.

ey

(2)

)

The execution of an unsecured bond 1n an amount
specified by the judicial officer;

The execution of a secured bond in an amount
specified by the judicial officer, accompanied by the
deposit of cash or securities equal to ten percent of
the face amount of the bond. The deposit, less a
reasonable administrative fee, should be returned at
the conclusion of the proceedings, provided the
defendant has not defaulted in the performance of the
conditions of the bond, or

The execution of a bond secured by the deposit of the
full amount in cash or other property or the

obligations if qualified . . . sureties.” (Emphasis
added.)

CONCLUSION

From a review of the National Standards adopted by the American Bar Association,

the National Association of Pretrial Services Agencies, and the National District

Attorneys Association, it is clear that the use of “Ten Percent Deposit Bail” is advocated

as an significant option which should be considered by judges and magistrates when

setting conditions for pretrial release in both state and federal courts. Moreover, it is
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important to recognize that the United States Supreme Court has upheld the
constitutionality of “Ten Percent Deposit Bail” programs. See Schilib v. Kuebel, 404 U.S.
357, 92 S.Ct. 479, 30 L.Ed. 2d 502 (1971). Finally, it should be noted that the “Ten
Percent Deposit Bail” system utilized by the District Court of Shawnee County, Kansas
has withstood legal challenges in both state and federal courts. See Smith v. State, 264
Kan. 348, 955 P.2d 1293 (1998); and, Mounkes v. Conklin, 922 F. Supp. 1501 (D. Kan.
1996).

Prepared by:

Hon. David E. Bruns

District Court Judge

Division 12 - Third Judicial District

200 S.E. 7" Street - Room 322

Topeka, Kansas 66603
(785) 233-8200, Ext. 4405
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Commercial Surety Bail: Assessing Its Role
In the Pretrial Release and Detention Decision

Spurgeon Kennedy
D. Alan Henry

"The commercial bail system prevailing in most jurisdictions in the United States has long been
criticized. . . . Two recent articles from the New Orleans Times-Picayune illustrate the reason for
this tradition of criticism. The first of these recounts the complaints of commercial bail
bondsmen that, because of jail overcrowding, judges have been releasing detainees who pose a
low escape risk on their own recognizance or on that of someone personally connected to them.
Thus, the bondsmen complain, these “bread and butter” clients are getting out of jail without
having to pay the bondsmen, to the great detriment of their profits. The irony of the implication
that the release system exists to enrich bondsmen rather than to secure appearance seems lost on
all. To make matters worse in the bondsmen’s view, continuing competition for the remaining
clients forces them to consider writing bonds for higher-risk defendants, which poses a serious
dilemma. Those “who don’t want to take the risk of having to track down bail jumpers are
seeing their profits dwindle.” The unasked question is why should bondsmen profit if they are
unwilling to secure the accused’s appearance? The bondsmen’s view of the system implied here
is that it exists to provide them with low-risk profits from individuals sufficiently reliable that
they could otherwise convince a judge that they are likely to appear. Thus, the system fails them
fo the extent that they are forced to choose between reduced profits or performing an actual
service.

(F.E. Devine, Commercial Bail Bonding: A Comparison of Common Law Alternatives, 1991).

eforms in pretrial release decision making in the past 30 years have helped promote the use
Rof nonfinancial release options — such as own recognizance (OR) and conditional pretrial
release — in every court system nationwide. Currently, 23 states, the federal system, and the
District of Columbia mandate a presumption of nonfinancial release in their bail laws." Oregon,
Wisconsin, and Kentucky have abolished commercial surety bail in favor of nonfinancial release

options and privately-secured money bail 2

Contact the Pretrial Services Resource Center for a list of these states.

2 See Addendum.
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These reforms have helped reduce the reliance of courts nationwide on commercial surety bail.?
Data on pretrial release in the nation’s most populous counties show that commercial surety bail
was used in only 15 percent of felony cases in 1990* and 13 percent in 1992.> Further, in some
states, defendants who once may have been subject to high surety bonds now qualify for pretrial
detention under laws designed to protect public safety. In 1992, 16.6 percent of felony pretrial

detainees in large counties were held under such provisions.®

Bail reform has forced the commercial surety industry to defend its role in the pretrial release
process. Industry proponents regularly testify before city and county boards claiming to offer a
bail option that is superior to nonfinancial releases, free to taxpayers, and responsive to public
safety concerns. They also argue that pretrial services agencies — programs that help courts in
many jurisdictions determine the most appropriate type of pretrial release or detention for
individual defendants — should be eliminated or limited in scope to handling indigent

defendants.

Proponents of commercial surety bail often support these claims with misinformation about
failure to appear (FTA) rates for nonfinancial and surety bail releases. For example, in one
Arizona county, these proponents argued that defendants released conditionally and supervised
by the court’s pretrial services agency had an FTA rate approaching 60 percent, while surety
releases had a rate of only three percen’t.7 A subsequent study by the pretrial services agency

found that nonfinancial releases had an FTA rate nearly half that financial releases.

3 Surety bail's decline was noted by Celes King, former president of the Professional Bail Agents of the United States. Speaking to the Daily

News (Whittier, California), Mr. King stated: “In the 1360s . . . the bondsmen virtually had the keys to the jail. Butthe pendulum now has swung the
other way.” (Daily News, “Bail Bond Trade Slumps Despite Rising Crime," February 20, 1994).

4 National Prefrial Reporting Program: Felony Defendants in Large Urban Counfies, 1990 (Washington, D.C.: Bureau of Justice Statistics,
May 1993), p. 8.

5 National Pretrial Reporting Program: Pretrial Release of Felony Defendants in Large Urban Counfies, 1992 (Washington, D.C.: Bureau of
Justice Statistics, Novernber 1994), p. 2, Table 2.

B Ibid,

7 Taken from testimony by Jerry Watson, Chairman of National Association of Insurance Bail Underwriters' Legislative Committee, before the

Pima County Board of Supervisors, September 13, 1993.
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Supporters of nonfinancial pretrial release alternatives must be prepared to counter efforts by
commercial surety proponents to discredit other pretrial release options. The most practical first

step is to know the arguments these proponents make and how to address them.

This monograph discusses the assertions made by proponents of commercial surety bail
regarding the value of that form of pretrial release. It secks to address the claim that a pretrial

release system heavily reliant on commercial surety bail can better provide for court appearance,

public safety, and cost control.
ADVOCATES OF COMMERCIAL SURETY BAIL

hile there are many local and regional groups advocating the use of commercial surety
Wbail, three groups appear to be spearheading the agenda of these advocates nationwide.
The National Association of Bail Insurance Companies (NABIC, formerly the National
Association of Surety Bail Underwriters) is an association of 12 bail-underwriting insurance
companies. It has “Legislative” and “Executive” Committees involved in lobbying and public
relations. NABIC lobbyists have appeared at pretrial agency budget hearings and have solicited
meetings with county judicial and legislative officials nationwide. They also have placed
advertisements critical of pretrial services in local newspapers and sent fliers and letters to local

and national legislators attacking these programs.

The American Legislative Exchange Council (ALEC) is a conservative, nonprofit organization
whose membership includes 2,400 state legislators. Its biggest contribution to the surety industry

is literature and “research” advocating the increased use of money bail.
Strike Back! is a partnership between NABIC and ALEC. Originally begun in California in 1994

as the surety bail industry’s response to a loss of business and membership in that state, Strike

Back! now has a national agenda to place legislative restrictions on the defendants eligible for
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any release short of surety bail and attempt to “show the utter failure” of pretrial services

agencies and their alleged danger to the community.?
SURETY PROPONENTS' ASSERTIONS ABOUT COMMERCIAL SURETY BAIL

B elow are the most common arguments made by commercial surety bail advocates — in the

context they usually appear — and the opposing facts.

O A United States Department of Justice-sponsored national study of pretrial services
agencies proves that defendants “released” by these agencies have much higher failure

to appear rates than defendants released on surety bail’

Since 1988, the United States Department of Justice’s Bureau of Justice Statistics has sponsored
the National Pretrial Reporting Program (now the State Court Processing Statistics program), an
ongoing survey of felony case processing in 40 of the nation’s 75 most populous counties.'’ In
1992, the last NPRP survey to be published by BJS, 13,206 felony cases, weighted to represent

over 55,000 cases from the 75 largest urban counties, were sampled.

Among the data collected in the NPRP survey are pretrial release decision outcomes (whether
defendants secure pretrial release and how) and rates of pretrial misconduct (failures to appear
for scheduled court dates and rearrests). NPRP has reported varying pretrial misconduct rates for
defendants securing different types of release. For example, in 1990, defendants securing

conditional pretrial release and those released on surety bail had failure to appear rates of 14

8 Taken from a statement by California Bail Agents Association lobbyist Danny Walsh, CBAA News, Fall 1994, p. 2.

9 This argument was advanced in Strike Back! and NABIC comespondence to mayors of cities participating in the National Pretrial Reporting

Program: “The Federal Bureau of Justice Statistics has just finished an exhaustive study on the behavior of persons released pending trial on State
charges ... Among other findings, the following was reported:

1. Persons released through the taxpayer-funded methods [pretrial services agencies) are LESS LIKELY TO MAKE THEIR COURT APPEARANCES
than are persons released through the standard "appearance guaranty” approach [commercial surety bail].
(Letter to the Hon. William A. Johnson, Mayor, Rachester, New York April 13, 1995)

0 The Pretrial Services Resource Center monitors NPRP data collection and reporting for the U.S. Department of Justice.
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percent.” In the 1992 survey, the rates for surety releases was 15 percent, compared to 19 percent
for conditional releases.'? Using these data, advocates of commercial surety bail have implied
that conditionally-released defendants are actually released by pretrial services agencies and that

these “pretrial services agency releases” have worse failure rates than surety releases. However,

both of these assumptions are wrong.

While some pretrial services agencies have limited release authority granted through the court,
none have the same release powers as a court or bail bondsmen. Any discussion of release

practices must consider those of the courts and bail bondsmen.

The fact that pretrial programs are not releasing agents has been made clear by the U.S. Justice
Department agency that oversees NPRP. For example, responding to letters by Strike Back! to
federal legislators, the Director of BIS wrote: “As BJS has already told Strike Back, as well as
others, its comments are based on the premise that BJS statistics identify people who have been
involved with a pretrial services agency. This is not true. BIS collects state court data on felony
defendants that identify the type of pretrial release used. One such type, conditional release, is
defined by BJS as ‘usually’ being under the supervision of a pretrial release agency. However,
there is no way to determine which defendants granted ‘conditional release’ (or any other type of
release for that matter) were actually under the supervision of a pretrial release agency. BJS data
also does not address the involvement of a pretrial release agency in the form of information or
recommendations in any release decision by the court. BJS publishes clear definitions of each
pretrial release category used in its reports. (It should be noted that the term “government-
sponsored’ release, often used by Strike Back, is not used in any BJS publications). As currently
defined, these release categories do not allow for an assessment of the performance of pretrial

release agencies.”]3

1 National Pretrial Reporting Program: Felony Defendants in Large Urban Counties, 1990, p. 11, Table 13. The 1990 NPRP sample was the

first fo include conditional pretrial release as a distinct release type.

12 National Pretrial Reporting Program: Pretrial Release of Felony Defendants, 1992, page 10, Table 14.

13 Letter from Jan M. Chaiken, Director BJS to the Honorable Gene Green, July 8, 1996.
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In addressing letters sent by NABIC to the mayors of NPRP jurisdictions, alleging that the survey
showed persons “released through the local taxpayer-funded agency” (pretrial services) had
worse court appearance rates, the Chief of BJS’s Law Enforcement and Pretrial Statistics Unit
wrote: “The reference to a pretrial services program is a misrepresentation of the NPRP. Upon
examination of the NPRP data collection form, it is clear that while one can readily identify
felony defendants released on surety bond with the NPRP data, a defendant’s involvement with a
pretrial program cannot be ascertained ... Nothing is included in the NPRP data form that

would allow an analyst, including those at BIS, to determine the involvement of a pretrial release

. 14
program in any case.”

Also erroneous is the use of aggregate NPRP data results to assess all defendants released
conditionally. For example, while the 1992 NPRP aggregate failure to appear rate for conditional
release is 19 percent, 13 of the 28 NPRP jurisdictions where conditional release was used had
failure to appear rates below this figure. These ranged from five percent to 16.7 percent.15 Of
the 25 NPRP jurisdictions where conditional and surety releases were used, 10 recorded lower
failure to appear rates for conditional releases while two had rates for the release types within 0.2

percent of each other.'

A good example of how NPRP aggregate data may not apply to individual survey sites is Monroe
County (Rochester), New York. Strike Back! and NABIC mailed correspondences to the mayor
of Rochester stating that persons released “through taxpayer-funded methods” failed to appear
more often. However, the 1992 NPRP survey found that defendants released conditionally and
supervised by the county’s pretrial services agency had a failure to appear rate more than two-

thirds Jower than those securing release through surety bail.

14 Letter to NPRP Site Officials from Brian Reaves, BJS, May 10, 1995.
15 1992 NPRP database (machine readable file).

® bid.
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Finally, as comprehensive as NPRP is, it does not capture all the factors possibly related to
pretrial misconduct. As the head of BJS’s Law Enforcement and Pretrial Statistics Unit noted:
“Of course, this study cannot control for factors that may be relevant to both the pretrial release
decision and the pretrial conduct of released defendants, if they are not collected by the NPRP.
Some examples of such factors are employment status, income, educational background, and
drug abuse history. It is also important to note that no analysis of NPRP data, no matter how

exhaustive, will provide insight into the performance of pretrial release programs.”"’ (Emphasis

added).

It also should be noted that the only other multi-jurisdictional failure to appear study, sponsored
by the Department of Justice and conducted in 1981 by The Lazar Institute, found that the
average failure to appear rates for nonfinancial releases was 12.2 percent compared to 13.6
percent for financial releases.'® Moreover, a 1992 study of pretrial release in Connecticut found
that statewide, 11 percent of defendants released conditionally failed to appear compared to 15

percent of defendants released financially."

0 As entrepreneurs, bail bondsmen must do well to stay in business. In fact, as business
people, bondsmen cannot afford a failure to appear rate above three percent.

Therefore, bondsmen must carefully select whom they release.”

By necessity, the most important criterion for bondsmen in choosing defendants for release is the
person’s ability to pay a bail premium: this is how bondsmen make a profit. The higher the
premium, the more likely the bondsman (as a business person) will be to secure a defendant’s

release, regardless of the charge. For example, data from NPRP found that in 1992, when bonds

7 supra, note 13.

18 The Lazar Institute, Prefrial Release; A National Evaluation of Practices and Outcomes: Summary and Policy Analysis Volume 1981, p. 15.

19 Justice Education Center, Inc., Alternatives to Incarceration Phase I: Pretrial Evaluation (August 1993).

2 This view is reflected in an article by Gerald P. Monks, former director of the Professional Bail Agents of the United States: "We are the only
ones (commercial surety bail bondsmen) in the criminal justice system who have an economic reason to guarantee the defendant's appearance in court.
If they don't show up, we go broke.” (Gerald P. Monks, Caring Little Men Win, Big Bureaucracy Boys Lose!, March 19, 1991).
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were set from $10,000 to $20,000, release rates were higher for violent-charged defendants (44
percent) than for those charged with property (24 percent) or public order offenses (34 percent).”!
In 1988, when bonds were set above $20,000, defendants charged with drug offenses such as
sale and trafficking were likelier to secure release than defendants charged with public-order

crimes, 47 percent to 32 percent. However, drug-charged defendants were twice as likely to fail

to appear.22

A release decision based mainly on a defendant’s financial status is critically different from the
assessment of release suitability used by the criminal justice system. While bondsmen primarily
are interested in profit, courts are concerned with a defendant’s potential for failure to appear or

possible threat to public safety.

The emphasis on a financial criterion for pretrial release also illustrates perhaps the most
disturbing aspect of commercial surety bail. When the court sets a surety, the actual release
decision passes from an official accountable to the public to an entrepreneur accountable to no
one. A judge may set a small bail intending the defendant to be released quickly or a large bail to
make release unlikely. But a bondsman may focus on the higher bond since he will make the
most profit there. In either case, the judicial intent is thwarted, resulting in unnecessary pretrial

detention or the release of a high- risk defendant.
0 Bondsmen have a strong financial incentive fo locate and apprehend absconders.”
This argument assumes that jurisdictions supervise bondsmen actively and require forfeiture of

bail on surety absconders. While most states have guidelines for surety bail and bond forfeitures,

regulation often is difficult or lax. For example, as of June 1996, the Florida Department of

2 National Prefrial Reporting Program: Pratrial Release of Felony Defendants 1992, p.4, Table 3.

22 Bureau of Justice Statistics Bulletin, National Prefrial Reporting Program: Pretrial Release of Felony Defendants 1988 (Washington, DiC:
U.S. Department of Justice, February 1981), p. 1.

s Seg, for example, “Rethinking Bail," a monograph by the Free Congress Foundation, a group supporting the use of commercial surety bail: “If
a defendant ‘skips,’ the bail agent has time, and a financial incentive, to find him and bring himin." (Free Congress Foundation, “Rethinking Bail," Policy
Insights, Number 201, p. 1).
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Insurance, which regulates commercial surety bondsmen in the state, had five staff persons

assigned to oversee the state’s nearly 1,000 licensed bondsmen.

A 1986 study on bail bonding in Fairfax, Virginia, Indianapolis, Indiana, Memphis, Tennessee,
and Orlando, Florida concluded: “Although state insurance departments typically have regulatory
authority over the bonding activities of at least the bondsmen who are agents of insurance
companies, many of these departments have very little knowledge of bonding activities as a
whole. There are several reasons for this. First, some states view bail bonding as simply one
aspect of the entire insurance industry and do not single it out for special attention. Second, in
other states where insurance departments regulate only the agents of insurance companies, many
bondsmen may be unaffiliated with such companies. Finally, some states give the primary

authority for regulating bail bondsmen to the local courts.”*

The study also quoted bondsmen estimates that only one to two percent of the face value of bails

written actually were forfeited.”

The West Memphis, Arkansas Evening Times reported that uncollected bond forfeitures in the
Crittenden County Quorum Court dating back to January 1995 totaled $2,142,400.%° The
Houston Chronicle reported 20,000 outstanding bond forfeitures filed in Harris County, Texas
between 1985 and 1991 and as much as $100 million in unpaid forfeitures dating from the
1960s.2” The Valley Morning Star (Harlingen, Texas) reported that court officials in Cameron
County, Texas collected $42,085 in bond forfeitures from 1990 to 1992, just over five percent of
the total owed by bondsmen. Larger bail bond agencies “owned by lawyers who made political

contributions paid proportionately less in forfeitures than smaller compemies.”28

24
1986), p. 7.

Mary A. Toborg, et al, Commercial Bail Bonding: How it Works (Summary of Final Report) (Washington, D.C.: Toborg and Associates, April

B jd,p.21
% *payoff slow on forfeited bail bonds,” Evening Times, June 25, 1996.
21 Houston Chronicle, July 21, 1991,

28 Valley Morning Star, December 12, 1993,
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Further, bondsmen can demand collateral equal to the full bail amount — if the defendant fails to
appear, the potential loss from a forfeiture is covered. As one Washington, D.C. bondsman
explained: “On a $10,000 bond, I can ask for $11,000. If he [the defendant] doesn’t show, the
court gets the $10,000 and I keep my $1,000.”* This practice effectively eliminates any

incentive the bondsman has to apprehend the absconder.

Regarding the assertion that bondsmen and their agents actually bring in absconders, a committee
of the Illinois legislature considered this claim 30 years ago and concluded that “with the
nation-wide exchange of information between law enforcement agencies and the F.B.1., the
average bail jumper has little chance of escape.”™’ Given the current nation-wide systems for

exchange of information between law enforcement agencies that chance has diminished even

further.

Research on fugitivity by release type is mixed. NPRP data for 1992 show that the fugitive rate
(defined as the percent of released defendants who failed to appear and were not returned to court
after one year) for surety releases is slightly lower than for conditional releases, three percent to
five percent.“ On the other hand, a 1987 study of pretrial release in Durham, North Carolina
found that the percent of fugitives released on surety was nearly twice as high as for other

releases, 26 percent to 14 percent.
However, most research suggests that bondsmen do little to bring in absconders. For example:

A 1972 study of 1,000 surety release absconders in Los Angeles found that in 89 percent

of the cases, police apprehended bail absconders with no help from bondsmen. In only

2 “Unpaid Forfeitures Changing D.C. Bail Bond Business,” The Washington Post, October 5, 1991.
3 Committee Comments — 1663, Ill. Ann. Stat., c. 38, p. 300.
National Prefrial Reporting Program: Felony Defendants in Large Urban Counties, 1992, p. 10, Table 14.

Stevens H. Clarke and Miriam S. Saxon, Pretrial Release in Durham, North Carolina (Chape! Hill, N.C.: Institute of Government, University of
North Carolina, 1987), pp. 29 - 30.
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six percent of cases did a bondsman locate and arrest an absconder without police

assistance.™

A 1991 news article reported that nine out of 10 absconders on bail bonds in Harris

County, Texas were returned by the police.34

A 1994 survey of bond forfeitures by the Pima County Pretrial Services Agency found
that nearly all absconders were brought back to court by law enforcement.”

0 A surety bondsman’s services are free to taxpayers.36

The costs of commercial surety bail go beyond dollars and cents. Perhaps the greatest cost is the
court’s surrender of its release power to private interests. When this occurs, release no longer
depends on an individual’s suitability as defined by law, but his or her ability to pay a bail. As

the American Bar Association’s (ABA) Standards on Criminal Justice note:

Indeed, the central evil of the compensated surety system is that it generally
delegates public tasks to largely unregulated private individuals. Thus, although
courts as a matter of form determine whether and on what conditions defendants
should be released pending trial, in practice private sureties can override judicial

orders by refusing to write bail bonds or surrendering bailed defendants at will

B Office of the County Counsel, “Survey of County Counsel Case Files of Actions to Exonerate Bail Forfeiture” (Los Angeles, CA: Office of the
County Counsel, 1972). (Taken from Wayne H. Thomas, Jr., Bail Reform in America (Berkeley, CA: University of California Press, 1972), pp. 255 - 256).

3 Houston Chronicle, July 21, 1991,

3 Memorandum from Kim M. Holloway, Director Pima County Pretrial Services, to Mike Boyd, Chairman of the Pima County Board of
Supervisors, February 10, 1994, p. 6.

% See, for example, the American Legislative Exchange Council, “Bail Reform: Restoring Accountability to the Criminal Justice System”:

“Utilizing the private bail system greatly improves the criminal justice system because the cost of the person's release is borne by the arrested person —
not the taxpayer.” (The State Factor, Volume 20, Number 1, January 1994).

% jd,p 115.
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Making release dependent on financial ability also reduces the fairness of the bail decision. As

stated by the News & Record (Greensboro, North Carolina):

In practice, bail becomes an insurmountable obstacle for too many arrestees for
whom the risk of flight or further crimes is low. Too often, the decision to tie up a
jail bed at taxpayer expense is made by a bail bondsman with absolutely no
regard for the public interest. Incredible as it seems, some prisoners await trial
in jail because they are too harmless and therefore their bail is set too low to be

financially interesting to a bondsman.*®
Another cost of surety bail is the corruption associated with its practice:
p p

The essence of the bail bond practice is to get a person out of custody who posts a
bond that the person buys from the bondsman. To get the good risks and the
“cream of the crop” — that is, those who are most likely to reappear in court —
bondsmen have to get there first, before another bondsman or a court release
officer . .. In order to do that, the prisoner has to know about and call the
bondsman. How does the prisoner know the name of the bondsman? He gets it
from the cop who arrested him. How does the cop make the referral? He has the
business cards given to him by the bondsman in exchange for drinks after work,

tickets to the ball game, dinner, a weekend at a beach cottage, and so on.’?

Surety bail’s record of abuse also is cited in the National District Attorneys Association’s

(NDAA) National Prosecution Standards:

The private bail bondsmen system has, however, been very prone to abuse. The

system is criticized for four major shortcomings: (1) the high cost of securing a

3 “Our Crowded Jails" (Editorial) News & Record (Greensboro, North Carclina), June 25, 1990,

L Testimony of the Honorable Judge William C. Snouffer on February 8, 1989 opposing Oregon House Bill 2263.
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bondsman, (2) the discriminatory practices of many bondsmen and their power to
determine who shall be eligible for pretrial release, (3) the corruption that the

system spawns, (4) the inability of bondsmen to insure appearance as well as less

costly and complicated system(s).”’

The ABA Standards also describe commercial surety bail’s history of corruption and abuse:

Historically, the commercial bond business has been one of the most tawdry parts
of the criminal justice system. Although the extent of corruption involving
sureties has probably been exaggerated, by its very nature, the bail bond business
is always vulnerable to predatory and illegal practices . .. A system of public
prosecution ought not to depend upon private individuals using personal means to
bring defendants before criminal courts; it is not surprising that such a system

leads to abuse.*!

In an opinion affirming Wisconsin’s ban on compensated sureties, an appeals court noted that
private individuals acting as sureties are distinct from commercial sureties since they cannot
subvert the judicial process nor “have the same business opportunity to corrupt police and

. . 42
officials as does a professional bondsman.”

Examples of abuses by surety bondsmen and their agents are many, including:

A District of Columbia Superior Court clerk was convicted of altering court records to
help bail bondsmen avoid $47,500 in bail forfeitures. The clerk received money from
various bondsmen to alter court documents, making it appear that bond forfeitures had

been waived. (The Washington Post, February 6, 1993).

4 National District Attorneys Association, National Prosecution Standards, (1977) Standard 10.8, p. 142.

41

American Bar Association, Criminal Justice Standards; Chapter 10, Pretrial Refease, Standard 10-5.5, Compensated Sureties (1985) pp.
114-115.

42 Kahnv. McCormack (App 1980) 299 N.W. 279,
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A board of Circuit Court judges in Utah ordered a bail bonding company to shut down for
10 days, following charges that a partner in the company offered to post bond for a client
in exchange for sex. (Salt Lake Tribune, July 15, 1992).

Two West Virginia state legislators with ownership interests in bail bond companies
weakened a bill aimed at providing uniform procedures for bail bondsmen. The
legislators eliminated a provision allowing defendants to post their own bonds to the
court and a prohibition on bondsmen loaning money to defendants to cover their 10

percent fee. (Berkeley Register-Herald, February 28, 1990).

Two bounty hunters were convicted of robbing and kidnaping two alleged drug dealers in
Memphis, Tennessee. Police arrested the pair after one of the victims recognized one of
the men as the person who had arranged her bail on a drug charge. (Memphis

Commercial-Appeal, January 24, 1990).

A City of Richmond, Virginia police officer, explaining why the reputation of bounty
hunters with law enforcement “isn’t that great,” recalled an incident where a bounty
hunter beat a suspect bloody, handcuffed him, threw him in a car, and drove away. The
officer stated, “I don’t believe one man’s civil rights take a back seat to his being arrested

for jumping bond.” (Richmond Metropolitan Monthly, April 1994).

Clearly the criminal justice system gains nothing from bonding for profit and, in fact, loses a
great deal — such as integrity and equal treatment before the law — by maintaining such an

anachronistic practice.

Finally, proponents of surety bail assert that a cost savings occurs for the taxpayer whenever a
bondsman takes a defendant out of jail. But available evidence does not show any such
relationship. States that have abolished commercial surety for profit, for example, have local

jails no more (or less) crowded than states that continue the practice. The argument that the
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increased use of commercial surety bail will decrease the jurisdiction’s jail population simply is
not true. In fact, relying on bondsmen to decide who gets out of jail and who remains may help

cause unnecessary and expensive pretrial detention.

SURETY PROPONENTS’' ASSERTIONS AGAINST PRETRIAL SERVICES
AGENCIES

ommercial surety bail proponents see the decline of their industry tied directly to the
Cincreased role of pretrial services agencies. Besides extolling the “advantages” of
commercial surety bail, these proponents often attack pretrial agencies as huge, expensive, and
irresponsible bureaucracies. As mentioned earlier, most of these arguments involve mis-use of

NPRP data. Below are other attacks made against pretrial agencies.

0 Pretrial release programs have failed because they have gone beyond their original

mandate — providing release for defendants who cannot afford money bail.

Eliminating the financial inequities of surety bail was but one goal behind the bail reform
movement that created pretrial services agencies. A much broader aim was ensuring that
conditions of pretrial release or detention were suited to the circumstances of individual
defendants and based on the least restrictive options needed to ensure appearance and, when

applicable, public safety.

Most bail laws recognize that for many defendants (regardless of economic status), adequate
assurance of court appearance and public safety can be met through nonfinancial release. These
laws also relegate money bail to cases where nonfinancial alternatives cannot reasonably ensure

against failure to appear. As one court ruled:
The [Bail Reform] Act creates a presumption in favor of releasability on personal

recognizance or upon the execution of an unsecured appearance bond. It is "only

if ‘such release will not reasonably assure the appearance of the person as
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required’ that other conditions of release may be imposed.” Congress has
established a hierarchy of less favored conditions which may be considered, but
which may be utilized only in the event that no preferred condition is deemed
adequate to assure appearance. And so it is that the imposition of @ money bond

is proper only after all other nonfinancial conditions have been found

. 43
inadequate.

Since the purpose of bail setting is to use the least restrictive means needed to assure appearance
and safety, the proper “scope” of pretrial services agencies is to provide the courts with the

information needed to determine appropriate bail for all defendants.
O Pretrial services agencies are a major cause of crime.**

This argument assumes that pretrial services agencies release defendants. As stated earlier, this
is not so — courts set conditions of pretrial release or detention. This aside, research shows no
real difference in rearrest rates between defendants the courts release conditionally and those who
post sureties. NPRP results for 1992 show that surety releases had a nine percent rearrest rate
while conditional releases had a 10 percent rate.”” A 1992 study of pretrial release in

Connecticut found that 10 percent of conditional releases were rearrested compared to 17 percent

; 46
of financial releases.

43 U.S.v. Leathers 412 F.2d 169 (1969), 171. (Citations omitted).

4 See, for example, The Bailbond Chronicles, a newsletter published by surety bail advocates: “All we hear about now is crime and violance,

but one of the major causes of crime in this country is ‘PRE-RELEASE' [emphasis in original].... Crime will continue to grow, as long as these agencies
hoodwink their county commissioners, and governing bodies to give them funds to operate their agency to release these criminals without bail." (*Pre-
Release Agencies Major Cause of Crime,” The Bailhond Chronicles, Winter Edition 1993 (Volume 4, No. 4), p. 1)

45 National Pretrial Reporting Program: Pretrial Release of Felony Defendants, 1992, p. 11 Table 15.

4 Justice Education Center, Inc., Alfernatives to Incarceration Phase I: Pretrial Evaluation (August 1993).
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The 1990 NPRP survey showed the rearrest rate for persons released conditionally was 11
percent and 13 percent for surety releases. Seven percent of all conditional releases were

rearrested on a new felony charge, compared to nine percent of surety releases.”’

NATIONAL PERSPECTIVES ON PRETRIAL SERVICES AGENCIES

The protests of the commercial surety industry aside, there is a general acknowledgment of
the importance of pretrial services agencies in the criminal justice system. Speaking before

a U.S. House of Representatives sub-committee in 1990, a National Association of Counties

(NACo) official stated:

Pretrial services programs are established mechanisms for assisting jurisdictions
to make informed decisions as to which arrestees can be safely released to the

community with supervision to await trial and which should be held in jail*®

In one of its publications, the U.S. Department of Justice “encourage(d) state and local agencies
to consider use of block grant funds from the Anti-drug Abuse Act of 1988 to establish new
pretrial services programs. The benefits to the public, the offender and the criminal justice
system can be substantial.”* The publication went on to describe pretrial services agencies as:
“proven, effective ways to assist the court in selecting and monitoring defendants who pose little
danger to the community if released. The need to identify these defendants correctly has become
more crucial as jail populations increase and the problem of drugs and crime continue to drain

scarce justice system resources.” In another publication, the Department noted:

47 National Pretrial Reporting Program: Pretrial Release of Felony Defendants, 1990, p. 9 Table 13.

8 Testimony of the Honorable Mark Ravenscraft before the House Sub-Committee on Government Information, Justice, and Agriculture of the

Committee on Government Operations, April 14, 1990.

49 Bureau of Justice Assistance, Pretrial Services Program Brief (Washington, D.C.: U.S. Department of Justice, 1980).

0 jd,p4
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Formal pretrial services agencies provide an extremely valuable service to
prosecutors and the courts by conducting a thorough risk assessment,
recommending pretrial disposition and performing intensive monitoring of the
arrestee. Such agencies are critical in effectively]) serving as coordinator
between the system and various programs that fall in the category of intermediate

sanctions. ol

The ABA Standard for pretrial release:

... rests on a hypothesis that pretrial incarceration should never be resorted to
without first exhausting the possibilities of adequate supervision for defendants
on conditional release. Conversely, it is equally indefensible to release criminal
defendants who might commit new, and in particular dangerous, offenses pending
trial without also taking reasonable steps to protect the community against that
danger. The standard, therefore, recommends that every jurisdiction establish a
pretrial services agency or similar facility, empowered to provide supervision for

released defendants.

The U.S. Congress recognized the importance of pretrial services agencies when it expanded
these agencies from ten demonstration sites to all federal districts in 1980. The Senate
Committee on the Judiciary recognized the support for this move from the Judicial Conference of
the United States, the NDAA, the American Correctional Association, the National Association
of Counties, and the National Advisory Commission on Criminal Justice Standards and Goals.”
The Committee also noted that analysis of the demonstration pretrial agencies by the

Administrative Office of the United States Courts, the Federal Judicial Center, and the General

51 Edward Byme Memorial State and Local Law Enforcement Assistance Program: FY 1991 Discretionary Program Application Kit, "Enhanced
Pretrial Services Documentation,” February 1981 (p. 233).

52 American Bar Association, Criminal Justice Standards,; Chapter 10, Prefrial Release (1985) pp. 25 - 26.

53 U.S. Senate Committee on the Judiciary, Pretrial Services Act of 1980: Report (No. 96-982), p. 12.
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Accounting Office “indicate that pretrial services agencies perform functions essential to the bail

4
process.”5

Colorado, Georgia, Illinois, Kentucky, Oregon, Virginia, and the District of Columbia have

legislation similar to the federal system mandating or encouraging the establishment of pretrial

services agencies.
NATIONAL PERSPECTIVES ON SURETY BAIL

Three national criminal justice associations and one U.S. Department of Justice Commission
have released criminal justice standards that recommend eliminating commercial surety bail.

Excerpts from these standards appear below.

From the ABA’s Criminal Justice Standards, Chapter 10: Pretrial Release; Standard 10-5.5,
Commentary (1985, p. 113):

Compensated sureties should be abolished. Pending abolition, they should be
licensed and carefully regulated.

From the NDAA’s National Prosecution Standards, Second Edition: Pretrial Release (1991, p.
149):

This edition of the standards continues the recommendation that compensated
sureties be abolished. Indeed, the institution of bail bondsmen has greatly
declined since the promulgation of the original standards in 1977 and there is

little reason to believe this trend will be reversed in the 1990°s.>

S datp. 11,

55 The NDAA's pesition was even more strongly worded in its original standard: “Recent analysis, beginning with the Vera Institute studies in

the early 1960's have documented and expounded the basic weakness of money bail. Cash bail systems have been shown to be highly discriminatory,
favoring the rich and punishing the poor and indigent — in spirit violating the concapt of equal protection. Further, this system of release has not proven
itself more effective in insuring trial appearance than any of the less complicated or less costly systems... there are strong arguments and statistical
evidence to suggest that the bail bond system is no more successful in assuring trial appearance than other systems.” National District Attorneys
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From the National Association of Pretrial Services Agencies’ (NAPSA) Performance Standards

and Goals for Pretrial Release and Diversion: Release (1978, p. 25):

The constitutional policy, and practical advantages of nonfinancial release over
the traditional money bail system, together with the successful use of nonfinancial
pretrial release conditions as an effective method for assuring court appearances
support the elimination of money bail as a condition of release . . . Further, the
availability of detention orders . . . enables the court to detain high risk
defendants without the hypocrisy of resorting to the imposition of high money
bail.

The National Advisory Commission on Criminal Justice, appointed in 1973 by the U.S.

Department of Justice, also called for eliminating commercial surety bail, stating:

... whatever steps might be appropriate to insure appearance, the Commission
vigorously endorses the removal of professional bondsmen from the entire area of

; 6
pretrial release.’

Criminal justice professionals are nearly unanimous in the belief that commercial surety bail is an
archaic system. Reliance on private business persons does not improve defendant appearance in
court nor safeguard public safety. Most bondsmen do not bring back defendants who abscond
nor are held liable financially for failures to appear. Moreover, the abuses seemingly inherent in
the system and the inequity of relying on financial ability rather than suitability for release
suggest that surety bail is counterproductive to ensuring equal treatment under the law and the

integrity of the criminal justice system. This is made even clearer by the existence of pretrial

Association, National Prosecution Standards, Chapter 10: Pretrial Release, Commentary (1977, pp. 140 and 143).

56 National Advisory Commission on Criminal Justice Standards and Goals: Courts, Standard 4.6, 1978, p. 83.
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release options that address appearance and safety concerns without the problems inherent in

commercial surety bail.
STRATEGIES FOR ADDRESSING SURETY BAIL PROPONENTS' ASSERTIONS
O Frame the argument about pretrial release options to reflect the real issues.

Proponents of commercial surety bail have attempted to gain control of the debate on pretrial
release options by defining the argument’s terms. This has put supporters of nonfinancial release
alternatives on the defensive, answering charges of high failure rates and cost instead of
presenting the subject’s real issues. To move the discussion toward the real issues, advocates of

nonfinancial release alternatives should stress the following points:

Pretrial services agencies have a legitimate and important role in criminal justice, a role
surety bondsmen cannot play: Pretrial services agencies help improve the
release/detention decision by giving the court complete, accurate, and non-adversarial
information. These agencies also monitor defendants the court believes are inappropriate
for own recognizance release (OR) but not risky enough for detention. These are

functions commercial surety bondsmen do not perform.

Comparisons of release decisions and their outcomes should be made between bondsmen
and judicial officers, not bondsmen and pretrial services agencies: Once a surety bail is
set, a bondsman’s release power is actually comparable to the court’s. Conversely, the
role of the pretrial services agency is not to release, but to help the court make the most
informed bail decision. This is similar to the role a probation agency plays when it

submits a pre-sentence investigation before sentencing.
Pretrial services agencies are more responsible in screening defendants for the court

than surety bondsmen are in releasing defendants: Pretrial services agencies check

defendants’ backgrounds, including court appearance and supervision history, before
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submitting information for the court to use to determine appropriate release or detention.
Many agencies also use risk assessments validated through local research to recommend
release or detention. By contrast, the primary criterion for a bondsman’s release
consideration is often the defendant’s ability to post bail. The laxity of bail forfeiture
enforcement — and the bondsman’s ability to demand collateral equal to the full bail

amount — lessen their concern about failures to appear.

O Collect and keep accurate local pretrial data.

Jurisdictions should keep current data on pretrial release, failure to appear, and rearrest rates.
These data should be for all release types, including surety and other financial bails to establish

accurate rates for each release option.
O Keep up with literature on bail bonding and pretrial release.

Pretrial agencies should keep a library of material on pretrial release and bail bonding. For
example, NPRP/SCPS reports are available through the Justice Statistics Clearinghouse (1-800-
732-3277). NPRP/SCPS data and The Pretrial Reporter, a bi-monthly newsletter covering
pretrial and jail overcrowding issues, are available through the Pretrial Services Resource Center.

Other sources of information include:

The state’s bail statute, local court rules, and court cases dealing with pretrial release and

detention.
NAPSA: The national association publishes NAPSA News, which reports on national and

local actions of interest to pretrial services practitioners, and holds an annual pretrial

services conference.
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Pretrial release standards and positions of major criminal justice associations, such as the

ABA, NDAA, and NAPSA.

The March 1993 edition of Federal Probation, which focuses on pretrial services

agencies.”’

Commercial Bail Bonding: A Comparison of Common Law Alternatives (New York:
Praeger Publishers, 1991) by Dr. Frank E. Devine. This book compares the American

commercial bail system to other pretrial release mechanisms used worldwide.

O Enlist support of others who are opposed to commercial surety bail.

Many actors within and outside criminal justice have spoken out against expanding the
commercial surety bail system. When the Milwaukee County Board’s Committee on Legislation
considered whether to support re-introducing commercial surety bail in Wisconsin, the county’s

District Attorney testified against the measure:

Having spent 15 years under both systems [with commercial sureties legal and
with them abolished] ... Ijust think in terms of the overall system, we 're better

off without them [commercial surety bondsmen]. 8

The Milwaukee Journal expressed a similar opinion earlier (July 24, 1993):

As a rule, bondsmen select inmates with high bail amounts who can offer
collateral to cover the remainder. Low income defendants, no matter how worthy
they may be as bail candidates, can expect to sit while high-risk defendants with

access to cash go free . . . Bail bonding programs in other states are notorious

57 This is available through the Administrative Office of the U.S. Courts (202 273-1620).

58 Testimony of E. Michael McCann before the Milwaukee County Board Legislative Commitiee, September 16, 1993. The measure of support
was defeated six votes to one.
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sources of corruption. Most telling, states that allow bail bondsmen find their

Jjails just as crowded as Wisconsin’s.

When the Oregon legislature considered re-introducing commercial surety bail in the state, a

Multnomah County (Portland) judge testified against the measure:

Bail bondsmen are a cancer on the body of criminal justice — they cannot and do
not help improve it. And they will not save money for the system — they will make

it more costly to the public as a group and to citizens individually.”

When commercial surety bail lobbyists attacked the pretrial program in Pima County (Tucson),
Arizona, the program received help not only from its chief judge and sheriff, but also a local

newspaper:

Giving bondsmen more authority would discriminate against poor people who
can't afford their services. Bondsmen have no incentive to recommend that
people awaiting trial, whether they can afford bondsmen’s services or not, be
released on their own recognizance — without having to post a bond. And it
would allow bondsmen, instead of judges, to have a major hand in deciding who
goes to jail and who goes free. Law enforcement officials recall the days before
Pretrial Services when jails were bursting at the seams with peity offenders who
couldn’t afford to post bail . . . If bondsmen took over today, deputies predict, the
situation would recur. And that would cost taxpayers far more than the current
bill for Pretrial Services, which saves the taxpayers up to $10 million annually by
keeping people out of jail. Profit motives don’t blend well with the goals of equal
Justice. And profit-driven bondsmen should not be allowed to take over Pretrial

.60
Services.

% Testimony of the Honorable Judge William C. Snouffer on February 8, 1989 opposing Oregon House Bill 2263. The bill did not pass.

8 Arizona Daily Star, July 30, 1993,
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Responding to bondsmen assertions that the “private sector” could better secure future

appearance than “taxpayer-funded agencies,” The Houston Chronicle wrote:

“If the private sector can do as good or better job, why should the be government be doing it?”
.... Well, private bonding companies do not arrange bail for indigent defendants; the Pretrial
Services Agency does. Private companies make bail for just about anybody who can pay their
fees; the Pretrial Services Agency grants bonds only to those most likely to abide peacefully in
the community and show up for trial. Private companies do not advise the court about the
backgrounds and criminal records of defendants; the Pretrial Services Agency does. When the
jail is crowded, private companies do not search out defendants who are likely candidates for

pretrial release but who haven'’t been able to make bond, the Pretrial Services Agency does. -
O Educate others about the benefits of pretrial services agencies.

Pretrial agency managers should educate others about their agency’s role and its benefits to the
entire criminal justice system. The more other actors know about these benefits, the more apt

they are to offer their support when it is needed.

New members of the judiciary should know that pretrial services agencies provide information
vital to assessing a defendant’s potential for pretrial misconduct. This includes verified
background information and criminal histories often not available from other sources, certainly
not from bondsmen. Moreover, pretrial agencies offer the court a valid release alternative to OR

and detention on bail — supervised pretrial release — as well as a court date notification system.

Corrections officials should understand that a pretrial services agency can help reduce needless
pretrial detention by recommending a reasonable alternative to high money bail. Information

collected by the pretrial program also can help jail officials classify inmates for placement in the

jail.

61 Editorial, Houston Chronicle June 9, 1996
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The public should know that, by presenting accurate information on an individual’s potential for
misconduct, the pretrial agency helps enhance public safety by identifying defendants who may
be detained pretrial. By offering an alternative to detention for eligible defendants, these

agencies help reduce society’s cost for managing its criminal justice system.

The media’s first exposure to a pretrial services agency should not result from attacks by bail
bondsmen. Pretrial administrators should alert the media to their agency’s goals and benefits to
the criminal justice system. Administrators also should foster relationships with the media and

“feed” positive information on release rates and successes of released defendants.
0 Cite other types of financial release.

When the court believes financial bail is needed, pretrial agencies should cite other types of
money bail that are not as inherently abusive as surety bail. One example is deposit bond, where
defendants post a percent of the bail’s face amount directly to the court. If the defendant appears
in court as required and abides by any conditions ordered, he or she receives the posted amount

back. In some jurisdictions, the court keeps part of the posted amount as an administrative fee.
CONCLUSION

ver the past 30 years, a simple “release/detain” approach to bail has evolved into a system
Ooffering judicial officers a range of options to meet the risks presented by individual
defendants. This has led to a more equitable system of pretrial release and detention and less
dependence on a release option — commercial surety bail — many believe should be limited, if
not abolished. However, while losing their near monopoly on pretrial release, bondsmen and
their allies still have the power in many jurisdictions to influence local decision makers who
must cut costs and who are often unfamiliar with issues of pretrial release. Supporters of

nonfinancial alternatives to surety bail must ensure that, in searching for ways to solve current

62 Pretrial agencies should have material — such as pamphlets or brochures — readily available. This material should describe the agency, its

goals, and benefits to the criminal justice system and the public. Agency officials also should develop ties with private groups interested in criminal
justice.
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problems and manage dwindling resources, decision makers avoid embracing old and discredited

approaches.

ADDENDUM

Wording of state bail laws limiting or outlawing commercial surety bail:

From the Kentucky Revised Statutes, Volume 16, §431.510 (a) (b):

It shall be unlawful for any person to engage in the business of bail bondsman as defined in KRS
304.34-010 (1), or to otherwise for compensation or other consideration:

(a) furnish bail or funds or property to serve as bail; or

(b) make bonds or enter into undertakings as surety; for the appearance of persons charged with
any criminal offense or violation of law or ordinance punishable by fine, imprisonment or death,
below any of the courts of this state, including city courts, or to secure the payment of fines

imposed and of costs assessed by such court upon a final disposition.

From the Oregon Code, Title 14, §135.245 (3), (4), and (6):

(3) The magistrate shall impose the least onerous condition reasonably likely to assure the
person’s later appearance. A person in custody, otherwise having a right to release, shall be
released upon the personal recognizance unless release criteria show to the satisfaction of the
magistrate that such release is unwarranted.

(4) Upon a finding that release of the person on personal recognizance is unwarranted, the
magistrate shall impose either conditional release or security release . . .

(6) This section shall be liberally construed to carry out the purpose of relying upon criminal

sanctions instead of financial loss to assure the appearance of the defendant.”®

6 The Oregon law defines "security release” as release secured by cash, stocks, bonds, or real property.
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From the Wisconsin Annotated Statutes, Chapter 969, § 969.12, Sureties

(2) A surety under this chapter shall be a natural person, except a surety under s. 345.61. No

surety under this chapter may be compensated for acting as such a surety.**

64 The law allows compensated sureties in traffic cases (§ 345.61). The state's elimination of compensated sureties in criminal cases was
upheld in Kahn v. McCormack (App. 1980) 293 N.W. 2d 279.
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Hon. Martin Asher
District Judge
1% Judicial District (Atchison and Leavenworth Counties)

Thank you for bringing this to our attention. I would oppose the change. We often set
cash only bonds in cases that we know involve restitution, ie., worthless checks, we later forfeit
these bonds upon a guilty finding. This allows the victims to be made whole in a timely manner.
We would rather the defendants use their money to repay victims than a non-refundable fee to a
bondsman. I note that the new law requires monies put up to be returned to the defendant. I hope
you are successful in getting this defeated.

Hon. F. William Cullins
District Judge
14" Judicial District (Chautauqua and Montgomery Counties)

I looked at your e-mail on the proposed bill for bonds. If T understood what you wrote
correctly, I am highly opposed to such a bill and you can inform the legislature of my opinion.
Setting cash only bonds has been a tool our district has used for a long time to recover restitution
the defendant has not paid or to make him pay other related court costs. It has been my experience
that if an individual has been placed on probation and has failed to pay, when he violates if you set
a cash bond, you will get your money almost immediately. Also, would this affect the bonds that
are set on individuals who do not pay their child support? If it does, that would be a travesty.
Setting cash bonds assures I can get some child support to the mother or father and the child. T
have also used a combination of cash bonds/surety bonds to insure appearance and to get what few
costs may be owed back into the Court system. I would view this bill as completely unnecessary.
It seems squarely aimed at putting money in the pockets of bondsman and not aimed at correcting
or alleviating a problem in the Judicial System.

Hon. Kent Lynch
District Judge
11™ Judicial District (Crawford, Cherokee, and Labette Counties)

I agree with your opposition to SB 203. It appears to do nothing more than line the
pockets of bondsmen. The ability to craft a bond arrangement to each case is essential to the
efficient administration of justice. Restricting bond arrangements will cause problems with
speedy trial and unnecessarily keep individuals in jail who could otherwise bond out.

Hon. J. Michael Smith
Chief Judge
19™ Judicial District (Cowley County)

My objection to SB 203 has centered around Section 3(1) and 3(2). My objection is that
the language (3)(1) would mean that we could FORFEIT the bond ONLY FOR NON
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APPEARANCE. We could REVOKE for violations of conditions but obviously would need to
turn around and set a new bond which a defendant could treat the same as the first one. Revoking
means nothing to the surety - Forfeiture does. We want the surety to have an interest in seeing
that the defendant complies with conditions too. The conditions are one way we can protect the
public while the case is pending. If the only consequence of violating one or more conditions is to
have the bond Revoked - the defendant has far less incentive to comply. Especially with a
defendant who can arrange bond regardless of the amount. As you testify - [ hope these 2 sections
could be discussed and changed to give the court the discretion to EITHER forfeit OR revoke. I
felt it was probably the insurance companies who wanted to avoid the risk of having to pay up on
a defendant who tried to retaliate against victims or witnesses while on bond - didn't realize the
bondsmen were the real lobby.

Hon. Van Hampton
District Judge
16" Judicial District (Clark, Comanche, Ford, Gray, and Kiowa Counties)

I agree with you that SB 203 should be opposed. We often set cash only bonds in our
district for two reasons. First, the defendants must pay the bond premium to a bondsman and that
money is lost to the defendant AND to the court. When we set a cash bond and the defendant is
convicted, we often order a portion of the bond proceeds (or all of it) to be applied to the costs or
fines. This is a good method of assuring recovery of costs. It also ultimately helps the defendants
because they are able to pay some of the costs OR recover the bond if it was put up by a family
member or friend. Otherwise the bond premium paid to a bondsman, obviously, would be lost.

We need the discretion to set cash only bonds and I hope you can be persuasive in your
testimony in opposition to SB 203.

Hon. Don Alvord
District Magistrate Judge
20™ Judicial District (Barton, Ellsworth, Rice, Russell, and Stafford Counties)

Our judicial district the 20th does have a court bonding system which has been in place for
many years and works well for us. I too would be opposed to eliminating a Judge's discretion in
dealing with bonds. Our court administrator, John Isern has gathered facts on our system to oppose

this bill. You can reach John by email at: jibtdistcrt@cpcis .net or by phone at 620-793-1860 for
details.

Hon. Patty Macke Dick
Chief Judge
27" Judicial District (Reno County)

I think more compelling than all of this is taking away the ability to offset costs and fees
and restitution against bonds.
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Hon. Bruce Gatterman
Chief Judge

24™ Judicial District (Edwards, Hodgeman, Lane, Ness, Pawnee, and Rush Counties)

The Pretrial release program of the 24™ Judicial District was established April 13, 1995 in
accordance with Administrative Order 96 issued January 17, 1995 by Chief Justice Richard W.
Holmes of the Kansas Supreme Court. This program has served our District well, and has also
been beneficial for those person accused of commission of crimes, and the victims of those
crimes.

Under local rule, all accused individuals on Court bond pretrial release are supervised by
Court Services or Community Corrections, under specified bond release conditions. Our local
experience suggests a far better appearance rate for accused persons with this level of supervision
than with a commercial surety bond. A person posting bond through a commercial bond has lost
that bond premium forever. Posting a cash or court bond provides an assurance to a defendant that
the monies may be returned if all appearance requirements are met, or at the very least, such funds
will be used to satisfy Court obligations imposed upon the defendant if he/she is convicted.

For those persons convicted of crimes, the court bond is available for payment of
restitution, court costs, or fees of court appointed or retained counsel. This procedure helps protect
victims of crime and reinforces that the Court system is very much concerned with the rights of
crime victims. Funds on deposit may also be paid to the Board of Indigent Defense Services, for
repayment of court appointed attorney fees. Often, an accused person may be found indigent and
counsel is appointed. Later a friend or relative may post a cash bond for release. These cash bond
funds are deemed to be the property of the accused, and thus available to satisfy court obligations
of the accused person.

The pretrial release program applies only to residents of the 24" Judicial District and only
for those crimes contained on the automatic bond schedule of the District. We freely recognize
that situations exist which require commercial or professional surety. Frequently persons elect to
use a commercial bondsman instead of the Court bond program, as is their right. There is no
reason that the pretrial release programs cannot co-exist.

Hon. John Bingham
District Magistrate Judge
12" Judicial District (Cloud, Jewell, Lincoln, Mitchell, Republic, and Washington Counties)

It makes absolutely no sense to post a $1,000 or $2,500 surety bond on a bad check charge
when a cash bond of $450 (or whatever) would have disposed of the Defendant's problem. It does
enrich the bondsperson, harm the Defendant, and harm the victim who will get their restitution
"sometime" or never. Besides, the family and Defendant have to wait for the bondsperson to
travel to remote regions and/or get around to starting to travel.

n
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Comparison of Bail Bondsmen Practice
with District Court Bonding Programs

Prepared by the Office of Judicial Administration
March 13,2007

Participation in the court bonding programs is voluntary. Persons charged with crimes can
choose to post the full amount of bond (K.S.A. 2006 Supp. 22-2802) or may choose one of the
following two options:

If bond is set at $2,500...

10%, or $250, is paid to the bail 10%, or $250, is paid to the court program.
bondsman.

What happens to the money paid to the bail bondsman or the court program?

The bail bondsman retains the full If the person charged makes all court appearances and
$250 fee. does not forfeit bail, 1% of the bond amount, or $25, is
retained by the program and goes to the county. The
remaining $225 is returned to the person charged. If
the person charged owes restitution to a crime victim,
court costs (a significant portion of which goes to the
State General Fund), reimbursement to the State Board
of Indigents Defense Services for representation, or any
other obligation ordered by the court, these are paid from
the $225 before any amount remaining is returned to the
person charged.

What services are provided to the person charged under the bonding programs?

Bail under a private bondsman Services similar to those provided to probationers are
includes no services. provided to the person charged. This helps to provide
employment services, substance abuse services, and
other services to the person charged at an early stage in
the process.

Is there an incentive to revoke the person’s bond, only to have the person bond out again with
the same bonding company?

Yes, and this practice occurs. The No. This practice does not happen in the court bonding
20" Judicial District has implemented | programs.

a local rule stating that a surety may
only post a bond once for a case and
may not bond a defendant, revoke the
bond, and then bond the defendant
again in the same case. The bail
bondsman may charge the 10% fee
each time a person bonds out.
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Fax (785) 291-4917 Official Court Reporter

Testimony before the House Judiciary Committee on S. B. 203
March 13, 2007

On behalf of the judges in Shawnee County, I offer this testimony in opposition to Senate Bill
203. Senate Bill 203 prohibits the court bonding program known as the Own Recognizance
(OR) Cash deposit bond. This program has been in effect in Shawnee County for over 20 years.
Three other judicial districts have similar programs: the 10th Judicial District (Johnson County),
24th Judicial District (Pawnee, Edwards, Hodgeman, Rush, Lane, and Ness Counties,) and the
20th Judicial District (Barton, Ellsworth, Rice, Russell, and Stafford Counties).

This bonding program provides an option to posting a bond with a bail bondsman. For
example, a defendant has the choice of posting either a $2,500 OR Cash Deposit bond or a
$2,500 bond with professional surety. The defendant would pay $250 (10% of the bond
amount) into the court for the OR Cash Deposit bond or pay $250 (the bondsman generally
charges 10%) to a bondsman for the professional surety bond. If the $250 is paid into the
court, $225 is held until the completion of the defendant's case and if the defendant is
convicted, the $225 will be applied to restitution for victims, court costs, K.B.I. fees, probation
fees, fines, or any other court-ordered obligations including child support. If the $250 is paid to
a bondsman, the money is not available to apply to any restitution, costs, or fees but instead
goes into the bondsman's pocket.

In Shawnee County in the last 7 years almost $2.4 million has been applied to defendants'
court-ordered obligations such as restitution, court costs, attorney's fees (reimbursement for
indigent defense costs), etc. That amounts to an average of over three hundred thousand
dollars per year for victims and the state general fund, etc. (See the attached chart.) Another
$55,000 to $60,000 a year is returned to the Shawnee County General Fund (this is the 1%

Administrative fee that is retained). The court does not keep any of the money for its own
use.

The judicial districts who have an OR Cash Deposit program are not trying to put bondsmen out
of business. After over 20 years of having an OR Cash Deposit cash bond program, 17 bail
bond companies currently are authorized to write bonds in Shawnee County. Judges recognize
the need for professional surety bonds for certain defendants. However, the court recognizes
its duty and responsibility to collect restitution for victims and to collect the court costs, fees,
and fines that the legislature has enacted. The OR Cash Deposit program is an excellent
collection tool. Without it, fewer victims will receive restitution and court collections will
significantly be reduced.

The bondsmen and their lobbyists are maintaining that the courts have never had statutory
authority to implement these programs. While we dispute this claim, if this is an issue that the
legislature is concerned about, we urge the legislature to refer this bill fn an interim committea
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so that the legislature has an opportunity to review how the OR Cash Deposit program works
and to determine if it has merit before totally banning these programs. The legislature certainly
has the ability to set parameters for these programs such as bonding limits or eligibility criteria,
all of which could be considered in an interim committee.

The other argument that the bondsmen are using is that the courts are violating their own
rules. For example, they argue that courts cannot authorize OR Cash Deposit bonds for over
$2500. This is not correct for the Shawnee County program. The $2500 limit only pertains to
the Automatic Bond Schedule (ABS) which has established bond amounts for lower level
charges and is set prior to a defendant seeing a judge. If a defendant is screened by a person
authorized to permit posting of a bond, the OR Cash Deposit bond can be allowed for amounts
higher than $2500. (See paragraph seven in the sample local rule that is required by the Kansas
Supreme Court's Administrative Order No. 96). A court service officer provides a screening
prior to the defendant's appearance before the judge and the judge makes the decision as to
the amount and type of bond that will be authorized. The court is not violating its own rules.

We also dispute the bondsmen's claim that there is a higher rate of defendants' failing to
appear on OR Cash Deposit bonds than on professional surety bonds. While the bondsmen
provide statistics related to failures to appear on OR Cash Deposit bonds in Shawnee County
and Johnson County, they conveniently neglect to provide comparable statistics on failures to
appear on Professional Surety Bonds.

Finally, "ten percent deposit bail" programs are accepted practices throughout the United
States. In fact, these programs have been adopted in the majority of states and by the federal
courts. ABA Standards on Pretrial Release specifically provide that if "financial bail is imposed,
the defendant should be released on deposit of cash or securities with the court of not more
than ten percent of the amount of the bail." The National Association of Pretrial Services
Agencies' Standards includes almost identical language. The National District Attorneys
Association's Prosecution Standards lists the ten percent deposit bond as an acceptable option.
Furthermore, the United State Supreme Court has upheld the constitutionality of "Ten Percent
Deposit Bail" programs. See Schilib v. Kuebel, 404 U.S. 357, 92 S.Ct. 479, 30 L.Ed.2d
502(1971). Likewise the OR Cash Deposit program utilized in Shawnee County has withstood
legal challenges in both state and federal courts. See Smith v. State, 264 Kan. 348, 955 P.2d
1293 (1998) and Mounkes v. Conkiin, 922 F. Supp. 1501 (D. Kan. 1996).

The 3rd Judicial District judges respectfully request your opposition to Senate Bill 203 or, in the
alternative, your referral of this issue to an interim committee.

Respectfully submitted,

Nancy Parrish, Chief Judge
Third Judicial District
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Shawnee County OR Cash Deposit Applied  10% returned to the Shawnee

Toward Defendant’s Court Costs, Fees, Indigent Defense

Year Restitution, Fines, County General Fund Reimbursement, etc.
2006 $315,415.04

2005 $313,851.08 $119,224.00
2004 $321,273.57

2003 $352,712.11 $77,529.35
2002 $463,898.57 $144,495.72
2001 $308,304.64

2000 $314,915.77

TOTAL $2,390,370.78 $341,249.07

Source:

Third Judicial District Accounting Department
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) March 12 2007
via facsimile to 785-368-6365

Representative Michael O’'Neal
State Capitol Building
Topeka, Kansas

RE: S.B.203

Dear Representative O'Neal:

The Kansas District Judges Association is opposed to S.B. 203. The broad
language proposed by the bill has implications for all judicial districts, not just the
four districts that have some form of court bonding. The variety of warrant/bonding
procedures employed by courts across the state will be affected. Further, the
proposed language would seem to restrict the bond setting guidelines as provided in
K.S.A. 22-2802.

At a minimum, the bill deserves further study in an interim committee for
review of bonding practices throughout the state. There is no desire to supplant
bondsmen or their role with the courts. However, the interests of justice and public
safety are not served by unduly restricting the flexibility of the courts to use all the
tools available for setting appropriate bonds and bond conditions.

Thank you for your consideration.

57.
2
Daniel L. Lo
President

Kansas District Judges Association
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House Judiciary Committee
March 13, 2007

Testimony prepared by
Jennifer Roth, Legislative Committee Chairperson
Kansas Association of Criminal Defense Lawyers
Opponent of House Bill 2545

The Kansas Association of Criminal Defense Lawyers (KACDL) is a 250-person non-profit
organization dedicated to justice and due process for those accused of crimes. KACDL opposes
House Bill 2545 because it unnecessarily creates another drug felony with a substantial
accompanying price tag.

HB 2545 does two things: 1) it would make possession of certain hallucinogenic drugs a severity
level 4 drug felony (rather than a Class A misdemeanor as the case is now) and 2) would make a
second or subsequent conviction of any hallucinogenic drug a severity level 4 drug felony (as
opposed to only marijuana being subject to felony enhancement upon a second or subsequent
conviction under present law).

The fiscal note contains an estimate of $680,700 to $1,134,500 in the coming fiscal year alone
for additional 2003 SB 123 treatment. Furthermore, the fiscal note indicates a need for 27 to 46
prison beds (presumably per year) by FY 2017. While I am no statistician, this number seems
low. According to the Kansas Sentencing Commission 2007 Report to the Legislature (p. 14 of
39), out of the 1,744 SB 123 cases that were closed as of November 30, 2006 (spanning from
November 1, 2003 to November 30, 2006), 29% were closed because of probation revocation.
Using similar math, if 150 to 250 people in FY 2008 are subject to SB 123 treatment under
changes made by HB 2545, and almost 30% are eventually revoked, that is about 45 to 75
additional people per year facing prison upon revocation from SB 123 probation, rather
than 27 to 46.

This monetary cost is not the only issue. Under HB 2545, we are looking at 150 to 250 people
per year becoming felons where before they would have been facing a misdemeanor. That is
150 to 250 new people per year who will have problems getting a job, student loans/an
education, a place to live, licenses for certain employment, benefits for them and/or their family
and all of the other consequences that come with a felony conviction.

HB 2545 would be too costly, both in tax dollars and to people’s futures.
Respectfully submitted,
Jennifer Roth

rothjennifer@yahoo.com
(785) 832-9583
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OFFICE OF THE

Frank Denning Johnson County Sheriff David Burger

Sheriff Undersheriff
Courthouse
Telephone 125 N. Cherry Kevin C
913-791-5800 Olathe, Kansas 66061 evin Cavanaugh
Fax Undersheriff

913-791-5806

Testimony of Sheriff Frank Denning
IN OPPOSITION
To SB 203

My opposition is framed in terms of my professional perspective as Sheriff
of Johnson County.

It is the statutory obligation of the Sheriff to keep the jail and maintain care
for and custody of inmates left in his charge. | have 543 beds in Johnson
County, and I'm a few years from seeing that number increase.

On the other hand, the number of Johnson County inmates isn’t waiting for
the County to provide more jail space; it’s increasing steadily. The results
of studies of that growth tell us we can expect our daily count to be
something over 1,300 in the next three years.

Today, March 13", 2007, I've had to board just under 350 inmates in jails
located in 19 eastern Kansas counties with whom | contract. The crisis, as
you can see, is here today.

In the last two years, the Johnson County District Court has set in place a
Bond Release Program as one of the efforts that will hopefully reduce, or at
least slow the growth of our jail population. Other programs and initiatives
are being looked at by my office, in concert with the Court and Community
Corrections as | speak with you here today.

| feel, having collaborated in putting the current program into effect, and |
support giving it some time to produce results. At this point, data is so
limited that | can’t tell you that there has been any dramatic effect on the
jail census numbers. The count has remained fairly constant for the past
year.

What | CAN tell you is that historically, our statistics show two things;

These numbers normally increase steadily but for a predictable drop,
in the rate of increase occurring about every five years. and
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These numbers don’t turn up OR down on a dime, and that is
because of the nature of the supply line; the community.

For this reason, | recommend that we let the program run for a while. The
true effect, good or bad, will be known in time. If the system is truly
broken, then | will return to this podium with that evidence and a request
for your assistance to fix it.

| want to thank you Mr. Chairman and all the members of this committee for
holding these hearings, and now I'll be happy to stand for any questions.

Sheriff Frank P. Denning
Johnson County, KS
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