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MINUTES OF THE SENATE PUBLIC HEALTH AND WELFARE COMMITTEE

The meeting was called to order by Chairman James Barnett at 1:30 P.M. on February 13, 2007 in Room
231-N of the Capitol.

All members were present.

Committee staff present:
Emalene Correll, Kansas Legislative Research Department
Terri Weber, Kansas Legislative Research Department
Jim Wilson, Office of Revisor of Statutes
Nobuko Folmsbee, Office of Revisor of Statutes
Morgan Dreyer, Committee Secretary

Conferees appearing before the committee:
Pam Scott, Executive Director, Kansas Funeral Directors and Embalmers Association

Mack Smith, Executive Secretary, Kansas Board of Mortuary Arts

Others attending:
See attached list.

Upon calling th meeting to order, Chairman Barnett asked that the Committee review the Minutes for
February 1, 2007, February 7, 2007, and February &, 2007 for approval at the end of the meeting.

The Chair announced that the next order of business would be to open the hearing for SB 179.

Hearing on SB 179 — An act concerning mortuary arts; assistant funeral director’s licenses qualification

and examination

The fiscal note for SB 179 was available for the Committee to view. A copy of the fiscal note is (Attachment
1) attached hereto and incorporated into the Minutes as referenced.

Chairman Barnett called upon proponent conferee, Pam Scott, Executive Director, Kansas Funeral Directors
and Embalmers Association who stated she wanted to take away the possibility that a funeral home will take
advantage of the law and hire unqualified individuals to perform tasks funeral directors should be performing.
She also handed out a copy of the bill with an amendment. A copy of her testimony and amendment is
(Attachment 2) attached hereto and incorporated into the Minutes as referenced.

The Chair then called upon proponent conferee, Mack Smith, Executive Secretary, Kansas Board of Mortuary
Arts who stated his support the for the bill along with the proposed changes. A copy of his testimony is
(Attachment 3) attached hereto and incorporated into the Minutes as referenced.

With no questions from the Committee, Chairman Barnett closed the hearing on SB 179.

The motion was made by Senator Brungardt move the bill as amended. It was seconded by Senator Jordan
and the motion carried.

The Motion was made by Senator Brungardt to pass the bill out favorably. It was seconded by Senator Jordan
and the motion carried.

Discussion on SB 107 — An act concerning the board of nursing; concerning fingerprinting and criminal
history records checks; creating the criminal background and fingerprinting fund

The Chair called upon Emalene Correll to read and explain SB 107.

Materials from the SB 107 hearing were included for the members to review. A copy of the materials are
(Attachment 4) attached hereto and incorporated into the Minutes as referenced.

Nobuko Folmsbee also handed out a bill that she read and explained to the Committee. A copy of the bill

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE Senate Public Health and Welfare Committee at 1:30 P.M. on February 13, 2007 in
Room 231-N of the Capitol.

with balloons and technical changes. A copy the bill is (Attachment 5) attached hereto and incorporated into
the Minutes as referenced.

Questions came from Senators Bamett, and Schmidt regarding KBI guideline, investigations, release of
information, and KBI's acceptance of new bill language.

The Chair decided to move along in the meeting since this bill has not been seen to be accepted by KBI
standards and is not ready to be up for action by the Committee at this time.

Discussion on SB 178 — An act concerning cancer registry; relating to confidential data

Materials from the SB 178 hearing were included for the members to review. A copy of the materials are
(Attachment 6) attached hereto and incorporated into the Minutes as referenced.

Questions came from Senator Palmer regarding if someone asked to not be on the register.

The motion was made by Senator Schmidt to move the bill out favorably. It was seconded by Senator
Bruneardt and the motion carried.

Action on SB 107 — An act concerning the board of nursing; concerning fingerprinting and criminal

history records checks: creating the criminal backeround and fingerprinting fund

The Committee Secretary handed out SB 81 to the Committee with was closely related to SB 107.

The Committee agreed that the language was so close to SB 81 that they would parallel the language to SB
107.

The motion was made by Senator Schmidt to insert the word ‘original’ into the bill. It was seconded by
Senator Brungardt and the motion carried.

The motion was made by Senator Schmidt to move the bill out favorably as amended. It was seconded by
Senator Brungardt and the motion carried.

Chairman Barnett announced that the final item on the agenda was for the Minutes to be approved for the
Senate Public Health and Welfare Committee on February 1, 2007, February 7, 2007, and February 8, 2007.

The motion was made by Senator Journey to approve the Minutes. It was seconded by Senator Palmer and
the motion carried.

Adjournment
As there was no further business, the meeting was adjourned at 2:25 p.m.

The next meeting is scheduled for February 14, 2007.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted ta

the individuals appearing before the committee for editing or corrections. Page 2
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KANSAS

DIVISION OF THE BUDGET

Kathleen Sebelius, Governor
Duane A. Goossen, Director

http:/ /budget.ks.gov
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February 8, 2007

The Honorable Jim Barnett, Chairperson

Senate Committee on Public Health and Welfare
Statehouse, Room 120-5

Topeka, Kansas 66612

Dear Senator Barnett:

Fiscal Note for SB 179 by Senate Committee on Public Health and
Welfare

SUBJECT:

In accordance with KSA 75-3715a, the following fiscal note concerning SB 179 is
respectfully submitted to your committee.

Under current law, the Board of Mortuary Arts may issue an assistant funeral director
license with or without an applicant examination. SB 179 would require an examination to be
given before an assistant funeral director license is issued. The bill would also require that an
applicant for an assistant funeral director license be a high school graduate or possess an
equivalent education. This additional requirement would not apply to those who hold licenses as
of December 31, 2007, or to registered apprentice funeral directors. Finally, the bill would
authorize the agency to assess an assistant funeral directors examination fee, which could not
exceed $200.

Estimated State Fiscal Effect
"FY 2007 FY 2007 FY 2008 FY 2008
SGF All Funds SGF All Funds
Revenue -- -- ($120) ($600)
Expenditure - - - =
FTE Pos. = -- - --

According to the Board of Mortuary Arts, the agency processes approximately 70
assistant funeral director license applications each year. Of these 70 applications, approximately
25 are from regisiered funeral directors. These applicants would be exempled from the
application fee. Also, the Board estimates the number of applicants for an assistant funeral
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The Honorable Jim Barnett, Chairperson
February 8, 2007
Page 2—179

director license would decrease by 15, because of the examination requirement. As a result, the
agency anticipales adminislering approximately 30 examinations. If the Board assesses an
examination fee of $100, then $3,000 in new revenue would be generated, with 80.0 percent
($2,400) credited to the Mortuary Arts Fee Fund and 20.0 percent ($600) credited to the State
General Fund.

Because the agency anticipates 15 fewer assistant funeral license applicants as a result of
the new examination fee, agency revenues would decrease by an estimated $3,600. This amount
is calculated by estimating a loss of 15 applicants who would pay the assistant funeral director
fee at $150 each ($2,250), as well as a loss of 15 license fees at $90 per year (§1,350). Of the
total revenue loss of $3,600, $2,880 would be a loss to the Mortuary Arts Fee Fund and $720
would be a loss to the State General Fund. When the new revenue is combined with the
anlicipated revenue losses, the Board estimates that the state would experience a net revenue loss
of $600, of which $480 would be atiributable to the Mortuary Arts Fee Fund and $120 to the
State General Fund. Although the agency would experience additional printing costs for the new
examinations, the costs would be negligible and could be absorbed with existing budget

resources. Any fiscal effect resulting from the passage of SB 179 is not accounted for in The FY

2008 Governor’s Budget Report.

Sincerely,

(L)M A L bessn_

Duane A. Goossen
Director of the Budget

cc:  Mack Smith, Mortuary Arts



Teslimony Before the Senate Public Health and Welfare Committee
On Senate Bill No. 179
Presented by Pam Scotl, Executive Director
Kansas Funeral Directors and Embalmers Association
February 8, 2007

Chairman Barnetl and members of the Committee, I am Pam Scott, Executive
Director of the Kansas Funeral Directors and Embalmers Association (KFDA). 1
appear before you today in support of Senate Bill No. 179 which was introduced at
the request of the KFDA.

Senate Bill No. 179 amends Kansas statutes dealing with the licensure of assistant
funeral directors. The Bill amends K.S.A. 65-1717 to require that an applicant for
an assistant funeral directors license must be a graduate of an accredited high school
or must have obtained the equivalent of a high school education as determined by
the state department of education as a prerequisite to licensure. The bill would also
require an applicant to take and pass a writlen examination prior to being granted an
assistant funeral directors license. We would envision that the questions contained
in the examination would be over Kansas statutes and regulations dealing with
funeral service. We have not specified such in the bill but have left it up to the
discretion of the Kansas State Board of Mortuary Arts to determine the nature and

contents of the examination.

There is a grandfather clause in the bill which provides that currently licensed
assistant funeral directors will not be subject to the writlen examination
requirements of the bill. Also registered apprentice funeral directors are exempt
from the examination requirements in the bill. Registered apprentice are individuals
who serve a one-year apprenticeship with a licensed funeral director prior to being
licensed as a funeral director. They will be required to take and pass the funeral
director examination upon completion of their apprenticeship.

Under Kansas law, an assistant funeral director can do virtually everything a

licensed funeral can do but without a funeral directors license. K.S.A. 65-1717
defines an “assistant funeral director” as “a person who assists a funeral director in
one or more of the principal functions of funeral directing” and “a person to whom
the funeral director delegates the responsibility of conducting services and making
interments”. K.A.R. 63-2-3 provides that ‘A funeral, or any portion of it, and all at-
need funeral arrangements shall not be conducted without a licensed funeral director
or an assistant funeral director present.” Currently, anyone can be licensed as an
assistanl funeral director by applying, paying a fee and providing proof that that
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they are capable and trustworthy to act as such, are of good moral character and
temperate habits, have good standing in the community, and are qualified to engage
in the business (IK.S.A. 65-1717).

The KFDA established a task force to study whether changes should be made to
Kansas statules and regulations concerning the licensure of assistant funeral
directors. This bill is a result of the task force’s recommendations as well as input
from funeral directors from throughout the state of Kansas.

KFDA members believe that Kansas law governing assistant funeral directors
should be strengthened to assure that individuals serving Kansas families are of
highest quality. A high school diploma or the equivalent thereto should be required
to qualify for licensure. Most of our members were surprised to learn such a
requirement was not already in place. We also believe requiring a written
examination would help raise the quality of assistant funeral directors in the state. It
will assist the State Board in determining whether an individual is capable and
qualified to engage in the business of funeral directing and familiar with Kansas
laws regulating funeral service. Requiring an applicant to study for and take an

examination of Kansas law will also help assure that those seeking licensure have a

commitment to funeral service and are not just looking for a temporary job.

While most of the individuals currently serving as assistant funeral directors in the
state are very capable and qualified to hold their licenses, the current licensing
requirements are an invitation for untrained, uneducated, and uncommitted
individuals to enter and work in the profession. We want to take away the
possibility that a funeral home will take advantage of the law and hire unqualified
individuals to perform tasks funeral directors should be performing. Providing the
minimal requirements of a high school diploma and an examination will help raise
the level of competency of those assisting licensed funeral directors and will have
the effect of better service for Kansans experiencing the loss of a loved one.

We hope you will support passage of Senate Bill No. 179.

N
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Session of 2007
SENATE BILL No. 179
By Committee on Public Health and Welfare

1-25

AN ACT concerning mortuary arts; assistant funeral director’s license;
qualifications and examination; amending K.S.A. 65-1717 and 65-1727
and repealing the existing sections. ‘

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 65-1717 is hereby amended to read as follows: 65-
1717. (a) The term “assistant funeral director” as herein used means a
person who assists a duly Kansas licensed funeral director in one or more
of the principal functions of funeral directing, and is actively engaged in
such work. An assistant funeral director must be an employee of the
funeral director under whom the employee is registered, and shall be a
person to whom the funeral director delegates the responsibility of con-
ducting funeral services and making interments.

(b) The state board of mortuary arts may, in its discretion, license
assistant funeral directors to each Kansas licensed funeral director. Li-
censure as an assistant funeral director shall be separate and distinct from
registration as an apprentice embalmer. The board may issue an assistant
funeral director license with erwithett examination, the manner and form
of which is to be determined by the board, upon the payment of the
application fee which shall include the license fee for the current year or
portion thereof, and such application and license fee shall be in the
amount fixed by the hoard in accordance with the provisions of K.S.A.
65-1727 and amendments thereto. The renewal fee shall be in the amount
fixed by the board in accordance with the provisions of K.S.A. 65-1727
and amendments thereto. Before issuing a license to an applicant for an
assistant funeral director’s license, the board shall require satisfactory
proof that the applicant is capable and trustworthy to act as such and that
the applicant is a person of good moral character and temperate habits,
has a good standing in the community and is qualified to engage in the
business. In determining the moral character of any such applicant, the
board shall take into consideration any felony conviction of such person,
but such conviction shall not automatically operate as a bar to licensure,
Each person applying for an assistant funeral director’s license shall make
application and be recommended in writing on forms provided by the

board—and-shall-be. The application shall show that the applicant is at

et
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least 17 years of age and has graduated from an accredited high school
or has obtained the equivalent of a high school education as determined
by the state department of education before such license can be issued
to the applicant. Upon issuing a license to an assistant funeral director,
as herein provided, the board shall cause the licensee to be registered in
the office of the secretary of the board under the supervision of the Kan-
sas licensed funeral director by whom such licensee is employed and
under whom such licensee is registered. The funeral director under
whom the assistant funeral director has been registered must immediately
notify the secretary of the board when the licensee has left the director’s
employ. Upon the reemployment of the licensee by any other funeral
director, such licensee shall be reinstated by the board and receive credit
on their apprenticeship for the period of time the licensee had theretofore
served as an apprentice. The worlk of an assistant funeral director shall at
all times be under the supervision and control of the Kansas licensed
funeral director under whom the licensee is registered. Licenses of assis-
tant funeral directors may be suspended or revoked, or the board may
refuse to issue or renew the same, for any of the reasons and in the
manner stated herein for funeral directors’ licenses. Any such license
suspension or revocation action shall be in accordance with the provisions
of the Kansas administrative procedure act.

(¢) The expiration date of each license shall be established by rules
and regulations of the board. Subject to the provisions of this section,
each license shall be renewable on a biennial basis upon the filing of a
renewal application prior to the expiration date of the license and upon
payment of the renewal fee established pursuant to K.S.A. 65-1727 and
amendments thereto. To provide for a system of biennial renewal of li-
censes, the board may provide by rules and regulations that licenses is-
sued or renewed may expire less than two years from the date of issuance
or renewal. In each case in which a license is issued or renewed for a
period of time less than two years, the board shall prorate to the nearest
whole month the license or renewal fee established pursuant to K.S.A.
65-1727 and amendments thereto.

[ N G U R o B e R

(d) The examination) requirements set forth in subsection (b) shall not
apply to any person holding a valid assistant funeral director’s license as
of December 31, 2007, or to registered apprentice funeral directors.

Sec. 2. K.S.A. 65-1727 is hereby amended to read as follows: 65-
1727. (a) On or before October 15 of each year, the state board of maor-
tuary arts shall determine the amount of funds that will be required dur-
ing the next ensuing two years to properly administer the laws which the
board is directed to enforce and administer under the provisions of article
17 of chapter 65 of the Kansas Statutes Annotated, and acts amendatory
of the provisions thereof and supplemental therete, and by rules and

and education
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regulations shall fix fees in such reasonable sums as may be necessary for
such purposes within the following limitations:

Embalmers examination fee, not more than. ..o %300
Embalimers endorsement application fee, not more than.................. 400
Embalmers reciprocity application tee, not more than ... 400
Funeral directors examination fee, not more than ..., 300
Funeral directors reciprocity application fee, not more than.............. 400
Embalmers/fimeral  divectors recipraeity application fee, not maore

than 400
Assistant funeral directors application fec, not more than................. 200
Assistant funeral direciors examination fee, not more than. ............... 200
Embalmers license and renewal fee, not move than ... 250
Funeral directors license and renewal fee, not more than................. 350
Assistant funcral directors license and rencwal fee, not more than ....... 300
Apprentice embalmers registration fee, not move than ... 150
Funeral establishment license fec, not more than..............ooocininn 800
Branch establishment license fee, not morve than ... 800
Crematory license fee, not more than ..o 800
Crematory renewal fee, not more than ... 800
Funeral establishment/crematory license fee, not more than.............. 1000
Funeral establishment/crematory renewal fee, not more than, ............ 1000
Branch establishment/erematory license fee, not more than .............. 1000
Branch establishment/erematory renewal fee, not move than ............. 1000
DupIicte HEEHEEE. s samvummmnmes s monossnsemynens sy st s ey 20)
Rulebooks ..o 20
Continuing education program sponsor applications..........ooovieenns. 25
Continuing education program licensee applications ...................... 25

At least 30 days prior to the expiration date of any license issued by the
board, the board shall notify the licensee of the applicable renewal fee
therefor.

(b) The fees established by the board under this section immediately
prior to the effective date of this act shall continue in effect until such
fees are fixed hy the board by rules and repulations as provided in this
section. An owner of a licensed funeral establishment or licensed branch
establishment and a licensed crematory may be charged by the board a
combined funeral establishment/crematory license or renewal fee or
branch establishment/crematory license or renewal fee under this section
in lieu of a separate license or renewal fee for each facility.

{¢) The state board of mortuary arts may license embalmers via en-
dorsement from another state: (1) if the individual has been licensed for
at least five years and has completed at least five consecutive years of
active practice in embalming; (2) has passed the national examination
written by the international conference of funeral service examining
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boards; and (3) has not had any adverse action taken against such licensee
by the state board in which licensure is held. The original fee for such

endorsement license and the renewal fee shall be in the amounts fixed

by the board in accordance with the provisions of this section.

(d) Fees paid to the board are not refundable.

Sec. 3. K.5.A. 65-1717 and 65-1727 are hereby repealed.

Sec. 4. This act shall take effect and be in force from and after Jan-
uary 1, 2008, and its publication in the statute bool.

2~6
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Telephone: (785) 296-3980

Facsimile: (785) 296-0891

Email: bomai1@ksbma..ks.qov

Web Site: http:/lwww.kansas.gov/ksbma/

MEMBERS OF THE BOARD ADMINISTRATIVE STAFF

Mr. Barry W. Bedene, Licensee, President Mr. Mack Smith, Executive Secretary

Mr. Fred G. Holroyd, Licensee, Vice President Mr. Francis F. Mills, Inspector

Mr. Charles R. Smith, Consumer Ms. Mary J. Kirkham, Administrative Specialis!

Ms. Melissa A. Wangemann, Consumer
Mr. Bill Young, Licensee

Senate Bill 179
Testimony Before the Senate Public Health and Welfare Committee
Presented by Mack Smith, Executive Secretary
Kansas State Board of Mortuary Arts
Room 231-N, 1:30 p.m., Thursday, February 8, 2007

Chairman Barnett and Members of the Committee:

Thank you for the opportunity to appear before you today. My name is Mack Smith, and | am the
executive secretary to the Kansas State Board of Mortuary Arts. | appear before you today to ask for your
support of Senate Bill 179 which was introduced by this committee at the request of the Kansas Funeral

Directors and Embaimers Association.

The Mortuary Arts Board is in support of the proposed changes to the assistant funeral directors
license including the educational requirement of graduation from high school or the equivalent thereof and
passing a written examination. Our board has had preliminary discussions regarding the written
examination. Although nothing will be finalized until the bill passes, it is anticipated that we would administer
a written examination on either a monthly or quarterly basis at our Topeka office. Questions would be
approved by the board, which is composed of three licensees and two consumers. Subject matter for the
examination would be that of Kansas law (statutes and regulations) involving the funeral profession.

Under current law, assistant funeral directors work under the supervision of licensed funeral directors.
They are able to perform the same duties as funeral directors—at the discretion of the licensed funeral
director, except that they cannot be in charge of or be issued funeral establishment or branch establishment

licenses.

Again, thank you for the opportunity to appear before you today. | will do my best to answer any
guestions of the committee.

Sincerely,

Jefprl

Mack Smith, Executive Secretary
Kansas State Board of Mortuary Arts
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January 23, 2007

The Honorable Jim Barnetl, Chairperson
Senate Commitiee on Public Health and Welfare

Statehouse, Room 120-5
Topeka, Kansas 66612

Dear Senato r Barnett:

SUBJECT:  Fiscal Noie tor SB 107 by Senate Commitiee on Public Health and
Welfare

In accordance with KSA 75-3715a, the following fiscal note concerning SB 107 is
respectfully submitted to your commitiee.

SB 107 would require an applican! for licensure as a professional nurse, practical nurse,
or mental healh technician to be fingerprinied for a state and nalienal criminal history check.
The Kansas Board of Nursing would use the resources of the Kansas Bureau of Investigation to
assist with the fingerprinting process and the background check.

Estimated Siate Fiscal Effect
FY 2007 FY 2007 FY 2008 FY 2008
SGF All Funds - 5GF All Funds
Revenue . -- fos $241,866
Expenditure - - - §241,866
FTE Pos. -- - - =

The Kansas Board of Nursing would plan to fingerprint all new applica nls beginning in
FY 2008. The eslimated total cosl would be $241,866 from all funding sources. This amount
represents 4,479 applicanls al $54.00 per licensee. The number of applicanis is based on FY
2006 aclual figures. The cost per applicalion is he estimated expense lo complele fingerprinting
and background checks, which would be paid by the licensee. All fees collecied under SB 107
would be deposiled into a newly crealed Criminal Background and Fingerprinting Fund, which
would be adminisiered by the Board of Nursing. The money in this fund would be used 1o
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The Honorable Jim Barnetl, Chairperson
January 23, 2007
Page 2—107

reimburse the Kansas Bureau of Investigation for processing the fingerprints and conducting the
background checks. Any fiscal effect resulting from this bill would be in addition lo the amounts

included in The FY 2008 Governor's Budget Reporl.

Sincerely,

(G B e,
Duane A. Goossen
Director of the Budgel

cc:  Mary Blubaugh, Board of Nursing
Linda Durand, KBI

-2
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Public Health and Welfare Commitlee
January 23, 2007

Testimony in Support of Senate Bill 107

Diane Glynn, J.D., ILN.
Practice Specialist

Good Afternoon Chairman Barnett and Members of the Commitlee on Public Health and
Welfare. My name is Diane Glynn, Practice Specialist for the Kansas Stale Board of
Nursing. T am providing testimony on behalf of the Board Members to provide support of
SB 107 which will allow the Board of Nursing to ask an applicant for licensure to be
fingerprinted and submit to a slate and national criminal history record check.

The mission of the Board of Nursing is to assure the citizens of Kansas safe and
competent practice by trustworthy nurses and mental health Llechnicians.

The citizens of Kansas are dependent upon the Board of Nursing to conduct appropriate
screening of applicants. Boards of Nursing have the responsibility of regulating nursing
and a duty to exclude individuals who pose a risk to the public health and safety. One
means of prediciing future behavior is to Jook at past behavior. In 1998 only five boards
of nursing were authorized to use criminal background checks and in 2005 a National
Council of Stale Boards of Nursing survey revealed the number had increased to 18

boards and thal number increased in 20006 to 20.

Teachers, banking and financial positions, and in some stales physicians require criminal
background checks. The Kansas judicial system received authority Lo require fingerprint
and criminal back ground checks on atlorneys in 2005 and the syslem has been
implemented. Three states (Massachusetts, Missouri, and Oregon) require criminal
background checks for most, if not all professional licensure applicants.  Although most
states ask questions aboul criminal conviclions on licensure applications, applicants may
nol be motivated to be truthful. Criminal background checks provide validation of the
information reporied or not reporled on applications. The board asks applicants Lo self-
report but the board has no way to know if applicants have fully disclosed arrests and

conviclions in other states.

Review of information from Stale Boards of Nursing who have implemenled fingerprints




[(i/23/-. , Morgan Dreyer - fingerprint 2007.doc

and criminal background checks reveal that the rate of positive returns is 6-7% for RNs
and 10-12% for LPNs.

On September 30, 2003 the Board of Nursing was nolified by a Registered Nurse in New
Mexico that he had received information from the Internal Revenue Service (IRS) that he
had worked in Kansas and had not paid taxes on thal income. The nurse from New
Mexico had never worked in Kansas. IKSBN investigated the allegations and
collaborated with the FBI who arrested the imposter on November 18, 2003. The
imposter was originally licensed in Missouri in 1985 and in Kansas m 1998. At leasl one
agency that had employed the imposter had run a security check and it produced a “clean”
record. Had fingerprints been required on application, this imposter would not have been
granted a license. The imposter was a convicled felon. The nurse who was the victim of
identify thefl was in the Army Reserve. Fingerprints for both of these individuals were
on file, and the imposter would have been exposed.

Criminal conviclions are permissive grounds for discipline or denial of licensure for all
boards of nursing, with the one exception for Kansas, the person-felony bar. Kansas law
requires for the board to weigh and balance the conviction with mitigating factors. Not
all applicants with a criminal history are or should be denied a license, most are granted a
license. Each applicant receives individual analysis. K.S.A. 65-1120 (f) currently
authorizes the Board of Nursing to receive (from the I{BI) criminal history record
information relating to arrests and criminal convictions as necessary for the purpose of
determining initial and continuing qualifications of licensees of applicant. This bill will

broaden currenl authority to the national level.

In August 2005, National Council of State Boards of Nursing passed a model process for
fingerprints and background checks. The model is a baseline for states to use and build
on. Kansas currently conducts KBI background checks which include arrests,
convictions, and expungements.

On December 4, 2005 the Council of State Governments Health Policy Task Force signed
a resolution on supporting criminal background checks for nurses applying for state
licenses. A copy of the resolution is atlached Lo this testimony..

Legislative Post Audit Committee recommended in October 20006 that the Board of
Healing Arts request statutory authority which would require applicants to be
fingerprinted thal would be submitted to KBI and FBI for a background check.

We aslk for favorable action on this legislation. Thank you for your lime and
consideration and I will stand for questions.
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Thomas L. Bell

President
LO; Senale Committee on Public Health and Welfare
FROM: Deborah Stern, RN, TD

Vice President Clinical Services/ Legal Counsel
RE: Senate Bill 107
DATE: January 23, 2007

The Kansas Hospital Association (KHA) appreciales the opportunity to speak in favor of Senate Bill 107 which
would require nursing licensees (o be fingerprinted and submil to both stale and national criminal history record
checks. This information would then be made available to the Kansas State Board of Nursing for use in

determining the suitability of the applicanl for licensure.

KHA supports this legislation as il assists Kansas hospitals by requiring both a state and federal criminal
background check for all registered nurses, licensed practical nurses and licensed mental health technicians
seekine a license o praclice in Kansas. In this transient society in which we live, oblaining both state and
federal criminal background information is a necessity.

Screening potentially dangerous applicants for licensure before they become employed greatly assists Kansas
health care facilities in providing a safer environment for patients, co-workers and the community. Applicants
could easily meel these new requirements by going to their Jocal or state law enforcement agency (o have their
fingerprints laken. The proposed legislalion calls for the fee for these background checks (approximately $54) Lo

be paid by the applicant.

For the reasons cited above, KHA recommends thal you support SB 107.

Kansas Hospital Association

215 SE 8" Ave. ® PO Box 2308 ® Topeka, KS 66601-2308 ¢ (785)233-7436 ® FAX: (785)233-0955 * www.kha-neL.org
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S.B. 107 Fingerprinting and Background Checks for
Professional, Practical Nurses and Licensed Mental Health Technicians

Senator Barnett and members of the Senate Public Health and Welfare Committee, my name is Ellen
Carson Ph.D., ARNP, and | am the President of the KANSAS STATE NURSES ASSOCIATION. KSNA
is the professmnal organization for registered nurses in Kansas.

KSNA has been very active in monitoring and dialoguing with the Kansas State Board of Nursing
Investigative Committee since they started holding “policy discussions” in an open meeting during each
of the regularly scheduled Board meetings. Both members of the KSNA Council on Practice and Council
on Economic and General Welfare have made presentations tc the investigative committee on various
aspects of the “investigative and disciplinary process” as well as requesting information about practice
patterns that the Board has identified as inappropriate or unsafe by licensed nurses.

KSNA has a rich history of supporting the Board of Nursing in their role of “protection of the public”.
Licensees are required to self-report felonies and misdemeanors on their initial and every two year
renewal forms. In 1997 KSNA introduced and lobbied for a statutory change in the Nurse Practice Act
that was passed and prohibits individuals with Article 34, Chapter 21 Felony Convictions from being
licensed as nurses in Kansas. This followed a highly publicized conviction of a PSU senior nursing
student, with a previous felony conviction that murdered a PSU female student. At the time the
legislature passed this absolute prohibition Kansas was only the second state to add such a restriction
for licensure. It reads as follows and is in K.S.A. 65-1120;

no license, certificate of qualification or authorization to practice nursing as a licensed
professional nurse, as a licensed practical nurse, as an advanced registered nurse
practitioner or registered nurse anesthetist shall be granted to a person with a felony
conviction for a crime against persons as specified in article 34 of chapter 21 of the Kansas
Statutes Annotated and acts amendatory thereof or supplemental thereto;

See the attachment labeled Felony Restrictions on RN Licensure in Kansas. We print this list regularly
in The Kansas Nurse to insure that educators and others are aware of this statutory prohibition.

In addition to supporting the role of the Board in protecting the public, we have an obligation to insure
that the Board is following the statutes and is consistent and fair in matters related to licensure, discipline
and affording licensees their legal rights.

“4-6
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For the past seven years KSNA has requested, provided information and participated in dialogue with
the BON Investigative Committee towards the establishment of a decision making model that would be
used by the agency when reviewing matters involving licensure restrictions and discipline disposition. To
date the Board has not yet adopted a model, although immediately before and since the Kansas
Legislative Post Audit they have adopted several policies that guide and document the “process” that
they use in reviewing complaints and disciplinary cases. These have been helpful, in providing some
level of assurances that disciplinary matters are considered according to the same process, however,
they fail to insure that similar cases from year to year are treated equally with commensurate
disposition. This includes disposition of licensure applications with self-reported criminal histories.

S.B. 107 contains new language that would authorize the Kansas Board of Nursing to obtain not only
criminal convictions, but arrests, expungements and juvenile records from the Kansas Bureau of
Investigation (KBI) and the Federal Bureau of Investigation (FBI) for all licensees and applicants. KSNA
has no objection to the agency receiving criminal conviction data, or using fingerprints for proper

identification.

The Nurse Practice Act statute provides in K.S.A. 65-1120 that the Board of Nursing may “revoke, limit,
or suspend” a license if a licensee is found:

'to have been guilty of a felony or to have been guilty of a misdemeanor involving an
illegal drug offense unless the applicant or licensee establishes sufficient rehabilitation to

warrant the public trust”.

We do however, have concerns about the Board obtaining juvenile, expunged and arrest records. Their
current statute includes language that authorizes them to receive “arrest” information pursuant to KSA

65-1120 ()

‘{f) Criminal justice information. The board upon request shall receive from the Kansas

Bureau of Investigation such criminal history record information relating to arrests and criminal
convictions as necessary for the purpose of determining initial and continuing qualifications of
licensees of and applicants for licensure by the board.”

KSNA cannot support even this access to arrest records because it must be assumed that they will be construed
as prejudicial in determining whether a licensee should be granted or retain a license. Licensees and/or
applicants would be forced to defend an "arrest” that might be aged, a false accusation and in most cases
certainly a challenge to defend, if no prosecution ensued and an opportunity under the law to defend the
allegation. We cannot support that licensees/applicants are considered guilty and have to defend themselves
under these circumstances. Only criminal convictions should be obtained and used by the agency.

Juvenile records are currently protected under separate statute which prohibits their release unless the entity has
statutory authority. We have not heard a compelling argument by the Board of Nursing in any of their discussions
about fingerprinting and background checks why juvenile records should be considered by the Board in awarding

licensure,

Expungements are slightly different. There is a laundry list in K.S.A. 21-4619 the Expungement Statute of those
entities that are entitled to receive expungement information, and there appear to be no categories of licensed
health professionals currently in that list and this may be the first to be added.

Expungements generally require:
» 3-5 years of no criminal conviction,
e going to court lo ask for the expungement,
and heinous felonious crimes cannot ever be expunged. Again, we have heard no compelling argument

for obtaining these records. :
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In addition to these comments about the proposed language in S.B. 107 we ask that the committee review
another area of the Kansas Nurse Practice Acl that is germane to the rights of licensees and applicants of the
Board in matters relating to discipline and licensure.  This is an area of the Nurse Practice Act that several
lawyers representing licensees in disciplinary matters have brought to our attention, as well as employers and
licensees. K.S.A. 65-1135 currently by statute prohibits the Board from disclosing matters in a pending
investigation except in three circumstances:

65-1135. Complaint or information relating to complaint confidential; exceptions.

{a) Any complainl or reporl, record or other information relating to the investigation of a complaint
about a person licensed by the board which is received, cbtained or maintained by the board is
confidential and shall nol be disclosed by the board or its employees in a manner which identified
or enables identification of the person who is the subjecl or source of such informalion except:

(1) In a disciplinary proceeding conducted by the board pursuant to law or in an appeal of the
order of the board entered in such proceeding, or to any pariy to such proceeding or appeal or
such party's attorney;

(2 to the proper licensing or disciplinary authority of another jurisdiction, if any disciplinary
action authorized by K.5.A. 65-1120 and amendments thereto has al any time been taken
against the licensee or the board has at any time denied a license certificate or authorization to

the person; or

{3) to the person who is the subject of the information, bul the board may require disclosure in
such a manner as to prevenl identification of any other person who is the subject or source of
the information.

(b) This section shall be part of and supplemental o the Kansas nurse practice act.
History: (L. 1994, ch. 218, § 1, L. 2000, ch. 113, § 3; L. 2001, ch. 161, § 7; July 1.)

Licensees and lawyers, for a number of years have expressed concern about the Boards disclosure outside the
boundaries of this statute. This statute has been interpreted by the Board that they may release information to
potential employers (faculty) information related to pending investigations. We and attorney’s representing
licensees have viewed this as a violation of statute. The inappropriate disclosure of information by the Board of a
pending investigation was the topic of a KSNA complaint letter filed with the Attorney Generals Office in June of
2005. The letter was accompanied with documentation that information was shared in violation of the statute.
The AG's office (which provides an Assistant AG to represent and advise the agency) sent a response in
December of 2005 indicating that the AG’s office had no jurisdiction and that the only recourse for licensees it to
go to District Court. We believe that the legislature should make this statute more clear to avoid licensees having
to seek judicial review in order to have their rights upheld by the licensing agency.

KSNA respectfully requests that this committee amend S.B. 107 by:

1. Deleting from the new proposed language in S.B. 107 on lines 19, 22, 23,31,32, and 41 the
references to arrests, juvenile and expungement records. See attached Ballon.

2. Adding KSA 65-1120, another statute in the Kansas Nurse Practice Act, to this bill with amended
language in (f) deleting the words "arrests and” so that only criminal convictions would be obtained
by the Board of Nursing from the KBI for consideration of fitness for licensure.

Current Statute:
"(fy Criminal justice information. The board upon request shall receive from the Kansas bureau of investigation such

criminal history record information relating to arrests and criminal convictions as necessary for the purpose of
determining initial and continuing qualifications of licensees of and applicants for licensure by the board.”

3. Clarify K.S.A. 65-1135 that the Board can only release investigative information to the licensee and
in a formal disciplinary hearing and is strictly prohibited from releasing to anyone, anything but
final orders of the Board on matters of discipline. We believe that these protections on behalf of the

licensee must be clarified in the nurse practice act.

Thank vou for vour consideration.
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Felony Restrictions
on RN Licensure in Kansas

L Kansns Murse Praztice Act was amended in 1997 to prohibitlicensure of Rbs, LPNg or LMHTS who have a crimingl sunvieton off
felomy crimus agninst persons. This 1s the Listof Telonies referenced in JCSA 551120 which reads us follows:

H5-1120,

) Groundy for discipiinary actions. The board may deny, revoke, Timit or suspend any license, cerlificate of quadilicution or
nuthoerization 1o practice nursing as o regisiered profassional norse, as a licensed practical nurse, as an advanced repistered nurse
praclitioner or as o repisiered nurse anesthedst that is issned by the board or 'Jpphmlim uncler this act or way publicly or privagely
censure o dicensee or holder al a certificms of qualification or autherization, i the apphicant. licensee or holdw of 2 cernificate of
gualification or authonzution is found afrer hearng:

2 1 huve been guilly of a lelony orto have been puilly of 2 misdemeanor mvulvmu anitlegsl-drg offense nnlesy ﬂu' appiicar

o leensee establishes sufficient rehabililation w warrni e poblic tust, ex pUIDRE nerwimsnding K.5.A. 744120 no

lieense, certificnte of qualification or awhorization 1o practice nursing ays o licensed professional nurse. s @ flcensed
practical narse. s an advanced registered nurse practitionss or :e-rmwmi nurse aresifreiist shall be granied 1o a peraon

the Kansas Stantes

with w felony conviciion jor a crime ugains: persons ay specified in ariicle 34 of chuprer 21 of
Annolaied and aets amendatory thereof or supplemental thereio:

ALLY BY STaTure MUMBER

ARTICLE 34, caarter 21 Ferony CrIMES SORTED NUMERK
REFERENCE, PACRIDIION . BEFERENCT, DESCRIPTION

21-340) Murder in the First Deurves Agpowvated Crimina! Theenr: g™ S235.000 Jogs af
21-E30 Murder o the Firgl Degree; Anemp produstivily
(H.5.AL 21-3301; Fidnapping
2801 Mlurder du the First Regree; Conspirney Aggravaied Jidnapmng
CICEAL 21-330 ] Inferfurence With Pateniad Casioos oo ali pioer
2i-34 Murder in the First Degree: Sobehaion Cizts L
(L5000 2123300 Apzravaied Tnerfyrence With Parencal Susiody i
21-3402(a; wurder in the Second Degres (inenional) Robbery |
2134020 durder in e Second Degrue iteokivss) Ageravined Kobilwery
AN N! Yolumary Manstusghier 2 Blazhmail
213404 Involuntury Manslaughier R3S or (3 Bxposing Another w0 ¢ Life Threatening
21-3400¢t {3 Aasisting Suieidde (lorce or duress) Comupunicabic Discase
21-%dDaca)2; Assisting Snicide 23437 a0 Misirsarment of o Dependant Adult - physicn
EIEEEDEY Aggravaied Assoull Ty 2w Mastrement of 2 Dependant Adull - agprepae
r-.1‘3| 1 Apgrivaicd Assinlt on LEO amnunt 350006 msie ;
21341024 Domestic Bawery: shird or subsequent conviction 21-3437 1002 Mdistreatmen: of @ Dependant Adpl - apgrepaln i
whim loal 3 yeors (b)(3; il ol least W bup e B25,000 !
2130 A (2 ‘Buvery Apainst & Correetionnl Officer ST IF DIty Mistreawmeni of -« Dependan Adul) - Yl
2102130003y Bawery Agunsi o Juvenile Correzuonat Facility wnaunt s < 3500 and gommined by o person
2ffiner sonvicied wiS vears of iy wime lwe o e
SleiAiBagia; Bautery Apasase x Juvenile Dewention Faeilisy timey
CHfigey D348 E00) Sulking
213 13(m(5) Baniery Apainst u Ciy/Connty Corcectional 203438 Stafking when de sicrios s an srder paesoant i
Officer/Employes e protection from sinfling oct. n Temporary
I3t a1 A Appravated Buiery « oeational, mea bodily Remraintng Ovder wroan Injuncuon in sfivet
llarm againsi e ptiender |
M R L IEVIS NN S| Aggrevated Buery - amentionai, vodity huem E1-3d 300 Stulkiny when the vllender bas o previons i
2 A Agpravated Dattery — enentional. piysicnl eontact conviction wir 7 years for stalking the sanw
Dhdalaagilp A Apgravaed Bulery -~ reekioss, yient bodily Lurm viGtim
Ti-ddida) i) Apgeavated Batrery - suhiess, bedily horm Capial Murder
2RSS o 130 Ageravated Banery or LESD - ipenuonar, oo Theadalin Tpups 10 2 Pregnaat Woman in the Commiasion !
sy harm o wWimolor sabigie : '
21-BAN S paravated Batery on LEO - bodily hoarm ar Ai-3dd0{c) Injury 1 ant Woman on the comitinaon o |
physieal contget: (luuilt;.' weipon Kaa 2 thatteryy, oi WHA 213815301 !

Crsmund Threat ' 'wuu) on L. o 1o
Uriminal Threat tadulizraie or confgminatr am
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uni bty
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FaNS A8 STATE NURSES ASSOCIATION
Board of Directors Mesting

February 23, 2005
Agendaltem # g» 5

STATE OF KAMSAS
OFFICE OF THE ATTORNEY GENERAL

P20 AW 10T AYE 21D PG

PHILL KLINE

ATTORMET GENTRAL

Decamber &, 20046

Janice Jones, RM., M.N., C.N.S,, Fresident
Kansas State Nurses Association

1208 BW Tyler

Topeka, Kansas 66612-1735

Re:  Compiaint and Request for Investigation - KSBM
Dear Ms. Jones,

I 'am writing in response 1o your June 28, 2005, letter of complaint and request for an
mvestigation intto the Kansas State Roard of Nursing (KSBN) staff's interpretation and
implementation of K.5.A, 85-1135, | regret to inform you that we cannot provide the
assistance you requested. '

While the Attorney General's office does have investigatory authority into certain record-
related issues — pursuant to the Kansas Open Records Act, K.8.A. 45-215 gf seq. - the
office does not have carte blanche jurisdiction 1o oversee or enforce how specific state
agencies, boards or commissions apply or interpret record-related laws pertaining
exclusively 1o them. Rather, that authority rests with the specific agency, board or
commission to which the pertinent record-related laws apply. Essentially, how & specific
agency, board or commission interprets such provisions is a matter of policy; accordingly,
such interpratations may be subject to challenge pursuant i the act for judicial review and
civil enforeement of agency actions, K.8.4, 77-601 et seq.

In terms of the KSBN staff's interpretation of K.§.A. 65-1125, therefore, and whether the
statule allows the board to disciose that an investigation is pending - even befare a formal
proceeding has been initiated - the Attorney General's office has no basis 1o invesligate
or instruct KSBN on how the statute should be applied or interpreted. Furthermore, it
would seem that the appropriate recourse for a nurse who believes the KSBN staff WIONgly
disclosgd that an investigation was pending against the nurse would be to bring a wrivate
calse of action against KSEM, '



Janice Jones

Page 2

I hope this information is heipful. If you have any questions or concemns or wish
this matier further, please feel free to contact our office. ‘

Sincerely,

OFFICE OF THE ATTORNEY GEN
PHILL KLINE

(T i kﬁagz‘bﬂ@vh‘h‘

Laura M. Graham

b

Assistant Attorney General

LMG:jm
cc: Mary Blubaugh, KSBN Executive Administrator
Judith Hiner, KSBN President

il s -
G QlscLss
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June 28, 2005 7

Laura Graham, Assistant Attorney General
Attorney General’s Office, Memorial Hall
120 SW 10" Street, 2% Floor

Topeka KS 66612

Dear:Ms. (Graham,

In March of 2003, officials of the K ANSAS STATE NURSES ASSOCIATION, In conversation with Kansas State
Board of Nursing staff and an official, expressed concerns about the KSBN staffs interpretation and
implementation of KSA 65-1135. The KSNA Board of Diractors recently reviewed correspondence
shered with our office that appears to defend conduct by the Kansas State Board of N ursing staff that mav
viplate this stamute.

KENA files this letter as a formal complaint of KSBN staff violaring KSA 65-1135, Our interpretation of the
statute is that all matters, including the fact that an nvestigation is pending, are confidential

* until a formal proceeding is initiated (KSA 65-1135(a)(1)):

»  final action is taken by the ageney authorizing the sharing of agency action oo the license (FSA 65-
. 1135(a)(2); or

* atany ume to the licensee being investigated (KSA 65-1 135(a)(3)), ,
and thet these are the only criteria and thresholds for release of confidemial information related to a complaint
or investigation. These exceptions reflect elements of fundamental fairness that is important for licensees, and
matniaims the integrity of due process afforded 10 licensees in the investigative phase of a potential diseiplinary
proceeding.

0/
22%)
were activated; in 2004, 157 cases (32%) were inactivated, and 10 date, 38 0f 2005 cases (51%) have been
inactivated. With one third of all case files mactivated, it is very tmportant that all protections afforded by
statute be upheld.

Statistics from the Board of Nursing indicate that, after the investigation phase, in 2003, 160 cases (32
!

IHere is the circumstance (documented) that we believe to be in violation:

The Director of'a Kansas community college received & lelephone call early this spring from a XSBN Education
Specialist, that a RN licensee, a newly-hired pari-time facultv member, was “under investigation bv the K.SBN
for possible drug irpairment and other allegations.” KSBN stuff made this call following receipt of a “Faculty
Qualification Form,” required of all schools when & potential new faculty member is hired.

After hearing and confirming that this conversation had taken place, the licensee aflscted contacted her arrorney
und requested that be send a Jemer 1o the KSBN. requesting compliance with ESA 65-1135 in the future.

CONSTTTUENT OF THE Asls

ACARE MURSES ASSTHILATION L ] [ 3
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ESNA clected and appoimed officials have received several unecdolal stories and complaints about just such
conduct by K.SBN staff privy to confidential investigative files and information: however, because information
was shared verbally by the KSBN staff with certain individuals (employers, licensees, co-workers, other states’
licensing boards), KSNA never had legitimaie evidence thal the stanule was being violated. The licensses in
receipt of the phone calls and disclosed information, for the most parl, are hesitant o call the K8BN action
into question because of their regulatory role and retaliatory reputation. These individuals have. ho wever,
called und reported whai they knew or suspecied about such disclosures 10 KENA elected officials and staff.

1n the pust couple of months, the inierpretation of K8A 65-1135 by the KSBN has been questioned by anornevs
representing RN heensees and RN's themselves. We believe this matter to be very important o licensees

of the Kansas Stale Board of Mursing. The KSBN staff clearly differ from KSNA in their interpretation

and implementation of this statute.

We respectfully requesta full and complete investigation into this matier by your office. This may inclucde
the licensee’s case mentivned previously, interviews with Kansas School of Nursing Deans/Directors

who have received phone calls in the past from KSBEN staff dise] osing confidential investigative nforraation,
and Boards of Nursing siafl"in other states,

We would udd that & legislator had a bill introdueed in the 2005 session (House Bill 2149) to add o new (a)(4)
10 KSA 65-1135, which would read: '

“Section 1. K.8.A. 63-1135 is'hereby amended to read as follows: 65-1175.

(a) Any complaint or report, record or other information relating to the investigation of a complaint
ubout a person licensed by the board which is received, obiained or maintained by the board i3
confidential and shall not be disclosed by the hoard or its employees i a manner which jdentified
or enables identification of the person who is the subject or source of such information except:

(%) 1o a prospective employer of the person who is the subjeci of the informarion. The board may
require such prospective employer (o submit documenterion verifving thar the person is see cingr
emplayment which such employver or a release 1o disclose such informetion from the person

Wwho is the subject of the information.”

It is clear that a legislator (and the Revisor) didn’t believe sharing now-confidential investigative information
with prospective employers was permitted, hence the hill aimed at expanding the conditions in which it could be
disclosed.

KSNA officials” discussions and dialogue on HB 2149, the public policy involved, and prowecting the rights
of Ticensees, has heightened our awareness of this statute, Tt is imperative that the profession and regulators
be in concert on this staute’s meaning, imterpretation, and implememation, Uinfortunately, this is not the case.
and we seek clarity and compliance. Thank you for your attention to this matter,

Sincerely, .
A L) J
dmies ) ﬁmlmﬁ{

Japlee Jones, RYN., MLN., C.MN.S., President

1106 Delmar Drive Bl Dorado K5 67042

oe: Mary Blubauph, Executive Administrator, FSBN
Judith Hiner, President, KSBN
KSBIN Board Members
KSNA Board of Directors and Council on Practice
enclosures: List of licensee/parties referenced
‘ Letter from Larry Michel (Redacted)
Letier from Betty Wright (Redacted)
Investgative Committee Disposition of Cases (by calendar vear)
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JAMES R. AMOELL
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April 13, 2003

Betty Wright
Kansas State Board of Nursing
900 S W. JTackson, Suite 1051
Topeka, KS 66612-1230

Re: =

Dear Betty:

I am writing this letter fo addrsss a concem in connection with the above matter. We
have previously diseussed this case and you are aware that 1 represent SGG_—_——

e has recently learned that {USNGE of the State Board told g
Community College that, - as being investigated for possible drug impairment. First,
1015 not my understanding that the Board of Nursing is mvestigating NME o possible
mmpairment, Second, we do ot believe that it js appropriate for this mformation to be revealed.
I is my vnderstanding that the Nurse Practice Act requires thal investigative files be kept
confidential unil such time as they become a public record. Accordingly, I would ask that you
chesk into this situation and advise vour.client to cease disclosing coufidential information to
third parties.

Please let me know if you have any guestions. Otherwise. we ADDIECIAlE YOUr Promp:
attgntion 1o this meatier,

Sincerely,
EENNEDY/BERKLEY YARNEVICH
& WILLIAMSON, C‘F%},' LR

)

Imichellenberic com

LGV el
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RANSAS STATE BOARD OF MUBRSING RATHLEEN SEEEQILS,
MASY BLUOGAUGH MSH, RN, EXECUTIVE ADAINISTRATOS

April 28, 2005

Larry Michai

KENNEDY BERKLEY YARMEVICH
& WILLIAMBON, CHARTERED
118 Wesl Iron Ave, Suite 710

PO Box 2667

Salina, KS 67402-2567

Re: your slien! MGG g
Daar Mr. Michel:

Thank you for vour letter written April 13, 2005 regarging your client “ The
ietter stated that " of the State Board told Wil Community College tharHiji
was pbeing.investigated for passible drug impairment”

_ The facts are that SEERNGEGKSKENE s roquired to reveal pending investigations to nursing
schools who inquire about this intormation if the nurse is applying for a pesition on the taculty of
a nursing school. She always ralaye that an investigation is pending, what the hrief description
of the case is, and then states that the school should contact the poiential faculty member.

The information that the board has a pending investigation would be released, along with
the type of case being investigated. WTMGNGIE would have also indicated that the case or
cases are pending and her license is unencumberat],

The contents of the investigative case file are confidential, unless requesied by other
licensing boards, see IC8.A. 85-1185, however, the fact that there is an investigation is not
confidential,

If you heve questions, Il can be reached at 785-296-7047.

Sincerely,

i '
’Hw.m;)":;—,?:ﬁf{(aﬁ’“%““lﬂ
Setty Wright
Assistant Attorney Gensral
Kansas Board of Nursing

LANDON STATE QFF1CL DULLDING, 906G SW ALrSON ST, STE LOST, TRPIKA, ¥5 66612- 1220

Ypice 705-284-4400 Fea 7R5-266.392Y Www . kion.eig

GOVEENDE
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Session of 2007
SENATE BILL No. 107
By Committee on Public Health and Welfare
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AN ACT concerning the board of nursing; concerning fingerprinting and
criminal history re\cyrds checks; creating the criminal background and

Proposed amendment for consideration by KSNAﬂ

fingerprinting fund.

Be it enacted by the Legislature of the State of Kansas:

amending K.S.A. 65-1120 and 65-1135 and repealing
the existing sections

; release of criminal history record information prohibited;

ew

{k Section 1. (a) The board of nursing may require an applicant for
ic

‘licensure as a professional nurse, practical nurse or mental health tech-

nician I& be fingerprinted and submit to a state and national criminal

Bistons record check. The fingerprints shall be used to identify the ap-
plicant and to determine whether the applicant has a record of criminal
fistouwin this state or other jurisdictions. The board of nursing is au-

convictions

convictions

thorized to submit the fingerprints to the Kansas bureau of investigation

convictions

and thqa federal bureau of 1nvest1q1t,on For a state and natlonal criminal

r:e,tlon ob-
tamed from mgerprmtmg and the dpphcants criminal histery” for pur-
poses of verifying the identification of any applicant and in the official
determination of character and fitness of the applicant for any licensure
to practice professional or practical nursing or mental health technology
in this state.

(b) Local and state law enforcement officers and agencies shall assist
the board of nursing in taking and processing of fingerprints of applicants
to practlc,e professmna[ or pmchml mmmg or mental health technology

mdguventeconvictionss
ljfidicatiBns; expungements: Bhsito the “board of nursing,

(c) The “board shall fix a iee for | lnrferprmtmg ol applicants or licens-
ees, or both, as may be required by the board in an amount necessary to
reimburse the board for the cost of the (ingerprinting. Fees collected
under this subsection shall be deposited in the criminal background and
fingerprinting fund.

(d) There is hereby created in the state treasury the criminal back-
ground and fingerprinting fund. All inoneys credited to the fund shall be
used to pay the Kansas bureau of im eshgapon or the processing of [in-

convictions

iuuw

gerprints and criminal (EiStory;bac jchecks for the board of nurs-
ing. The fund shall be admlmstered by the board of nursing. All expend-
itures from the fund shall be made in accordance with appropriation acts

conviction

Nolsuw Ko

Folwalnee

Sevade Pulolie Recdb snd WekPure

Cestitinn .‘ﬁ‘t’. =

Aedmevt#= 5
Felotuony 13, 2007



Ut = LI o —

upon warrants of the director of accounts and reports issued pursuant to
vouchers approved by the president ol the board or a person designated

by tle president. See attached

Sec. £. AThis act shall take effect and be in force from and after its

publicati'on in the statute book. \
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Sec. 2. K.S.A. 65-1120 is hereby amended to read as follows:

65-1120. (a) Grounds for disciplinary actions. The board may

deny, revoke, 1limit or suspend any 1license, certificate of
qualification or authorization to practice nursing as a
registered prqfessional nurse, as a licensed practical nurse, as
an advanced registered nurse practitioner or as a registered
ndrse anesthetist that is issued by the board or applied for
under this act or may publicly or privately censure a licensee or
holder of a certificate of qualification or aﬁthorization, if the
applicant, 1licensee or holder of a certificate of qualification
or authorization is found after hearing:

(1) To be guilty of fraud or deceit in practicing nursing or
in procuring or attempting to procure a 1license to practice
nursing;

(2) to have been guilty of a felony or to have been guilty
of a misdemeanor involving an illegal drug offense unless the
applicant or 1licensee establishes sufficient rehabilitation to
warrant the public trust, except that notwithstanding K.S.A.
74-120 no license, certificate of qualification or authorization
to practice nursing as a 1licensed professional nurse, as a
licensed practical nurse, as an advanced registered nurse
practitioner or registered nurse anesthetist shall be granted to
a person with a felony conviction for a crime against persons as
specified in article 34 of chapter 21 of the Kansas Statutes
Annotated and acts amendatory thereof or supplemental thereto;

(3) to have committed an act of professional incompetency as
defined in subsection (e);

(4) to be unable to practice with skill and safety due to
current abuse of drugs or alcohol;

(5) to be a person who has been adjudged 1in need of a
guardian or conservator, or both, under the act for obtaining a
guardian or conservator, or both, and who has not been restored
to capacity under that act;

(6) to be guilty of unprofessional conduct as defined by
rules and regqulations of the board;

(7) to have willfully or repeatedly violated the provisions

of the Kansas nurse practice act or any rules and regulations

—

b_

e
-



adopted pursuant to that act, including K.S.A. 65-1114 an
65-1122 and amendments thereto;

(8) to have a license to practice nursing as a registered
nurse or as a practical nurse denied, revoked, 1limited or
suspended, or to be publicly or privately censured, by a
licensing authority of another state, agency of the United States
government, territory of the United States or country or to have
other disciplinary action taken against the applicant or licensee
by a licensing authority of another state, agency of the United
States government, territory of the United States or country. A
certified copy of the record or order of public or private
censure, denial, suspension, limitation, revocation or other
disciplinary action of the licensing authority of another state,
agency of the United States government, territory of the United
States or country shall constitute prima facie evidence of such a
fact for purposes of this paragraph (8); or

(9) to have assisted suicide in violation of K.S.A. 21-3406
and amendments thereto as established by any of the following:

(A) A copy of the record of criminal conviction or plea of
guilty for a felony in violation of K.S.A. 21-3406 and amendments
thereto.

(B) A copy of the record of a judgment of contempt of court
for wviolating an injunction issued under K.S.A. 28682-Supp~
60-4404 and amendments thereto.

(C) A copy of the record of a Jjudgment assessing damages
under K.S.A. 2002-Supp+ 60-4405 and amendments thereto.

(b) Proceedings. Upon filing of a sworn complaint with the

board charging a person with having been guilty of any of the
unlawful practices specified in subsection (a), two or more
members of the board shall investigate the charges, or the board
may designate and authorize an employee or employees of the board
to conduct an investigation. After investigation, the board may
institute charges. If an investigation, in the opinion of the
board, reveals reasonable grounds for believing the applicant or
licensee is guilty of the charges, the board shall fix a time and
place for proceedings, which shall be conducted 1in accordance
with the provisions of the Kansas administrative procedure act.

(c) Witnesses. No person shall be excused from testifying in

ED'_Z’



any proceedings before the board under this act or in any civi
proceedings under this act before a court of competent
jurisdiction on the ground that éuch testimony may incriminaté
the person testifying, but such testimony shall not be used
against the person for the prosecution of any crime'under the
laws of this state except the crime of perjury as defined 1in
K.S.A. 21-3805 and amendments thereto.

(d) Costs. If final agency action of the board in a
proceeding under this section 1is adverse to the applicant or
licensee, the costs of the board's proceedings shall be charged
to the applicant or licensee as in ordinary civil actions in the
district court, but if the board is the unsuccessful party, the
costs shall be paid by the board. Witness fees and costs may be
taxed by the board according to the statutes relating to
procedure in the district court. All costs accrued by the board,
when it 1is the successful party, and which the attorney general
certifies cannot be collected from the applicant or licensee
shall be paid from the board of nursing fee fund. All moneys
collected following board proceedings shall be credited in full
to the board of nursing fee fund.

(e) Professional incompetency defined. As wused in this

section, "professional incompetency" means:

(1) One or more instances involving failure to adhere to the
applicable standard of care to a degree which constitutes gross
negligence, as determined by the board;

(2) repeated instances involving failure to adhere to the
applicable standard of care to a degree which constitutes
ordinary negligence, as determined by the board; or

(3) a pattern of practice or other behavior which
demonstrates a manifest incapacity or incompetence to practice
nursing. |

(f) Criminal justice information. The board upon request

shall receive from the Kansas bureau of investigation such
criminal history record information relating to arrests-and
criminal convictions as necessary for the purpose of determining
initial and continuing qualifications of 1licensees of and
applicants for licensure by the board.

Sec. 3. K.S.A. 65-1135 is hereby amended to read as follows:
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65-1135.

65-1135. (a) Any complaint or report, record or other
information relating to the investigation of a complaint about a
person licensed by the board which 1is received, obtained or
maintained by the board 1is confidential and 'shall not be
disclosed by the board or its employees in a manner which
identified or enables identification of the person who is the
subject or source of such information except:

(1) In a disciplinary proceeding conducted by the board
pursuant to law or in an appeal of the order of the board entered
in such proceeding, or to any party to such proceeding or appeal
or such party's attorney;

t2)-——to-the-proper-iticensing—-or--diseciptinary——auvtherity——-of
another--jurisdietiony——if-—any-discipltinary-action—-aunthorized-by
K-S5+A+-65-1126-and-amendmenta—thereto-has-at-any-time-been——taken
agatnst--the--ticensee--or--the--beard--has--at-any—-time-dented-a
tteense-certificate-or—anthorization-te—-the-persens or

3% (2) to the person who is the subject of the information,
but the board may require disclosure in such a manner as to
prevent identification of any other person who is the subject or
source of the information.

(b) The board and its employees are strictly prohibited from

releasing any criminal history record information received from

the Kansas bureau of investigation except as otherwise provided

in subsection (a).

(c) The board and its employees are strictly prohibited from

releasing any information other than the final order of the board

regarding disciplinary matters to anyone except the licensee and

an attorney for such licensee.

tby (d) This section shall be part of ‘and supplemental to

the Kansas nurse practice act.

Sec. 4. K.S.A. 65-1120 and 65-1135 are hereby repealed.



DIVISION OF THE BUDGET http:/ /budget.ks.gov

o _ Kathleen Sebelius, Governor
_ S Duane A. Goossen, Direcior

February 6, 2007

The Honorable Jim Barnett, Chairperson

Senale Committee on Public Health and Welfare
Slatehouse, Room 120-S

Topeka, Kansas 66612

Dear Senalor Bamett:

SUBJECT: Fiscal Note for SB 178 by Senate Comumittee on Public Health and
Welfare

In accordance with KSA 75-3715a, the following fiscal note concerning SB 178 is
respectfully submitted to your commitiee.

SB 178 would amend current law repgarding the Kansas Cancer Registry to allow the
Department of Health and Environment to expand allowable uses of confidential data in the
Registry to conduct follow-up projects on cancer cases for public health purposes. The bill
would allow IKDHE, with the approval of the Health and Environmental Institutional Review
Board of the Department, to contact individuals who are the subjects of medical reports
submitted to the Registry for follow-up studies. Any person contacted would have the option to
decline participation; and, informed consent by a parent or guardian would be required if the
person is under the age of 18, unless the inquiry involved information about a subject who 1s
deceased. KDHE would adopt rules and regulations to define who could conduct the follow-up
studies and to develop criteria for obtaining informed consent.

The passage of SB 178 would not have a fiscal effect for the Department of Health and
Environment. Should studies be conducted as a result of this legislation, sources of funding
would need to be identified that are commensurate with the needs of the study.

Sincerely,
Duane A. Goossen
Director of the Budget

cc:  Aaron Dunkel, KDHE

e Pblie Peoliy and Weliiee

- Y, <
900 S Jackson Steeet, Roum 304-N, Topeka, K8 66012 ¢ (785) 2UG-2430G ¢ Fax (785) 296-0231 : CorunMiee
c-mail: duane.goossentehutuelks, gov “\Q/\W\W’\-Q_,V\”\‘#té adiass

Felaruany (3,2007



Kathleen Sebelius, Governor

K A N S A S Roderick L. Bremby, Secretary

DEPARTMENT OF HEALTH
AND ENVIRONMENT

Division of Health

www .kdheks.gov

Testimony for Senate Bill 178
Follow-up on Cancer Cases

To
Senate Public Health and Welfare Committee

By
Howard Rodenberg MD MPH

Kansas Department of Health and Environment
February 8, 2007

Chairman Barnett and Members of the Committee: My name is Dr. Howard Rodenberg. 1
am the Director of the Division of Health, Kansas Department of Health and Environment.
Thank you for the opportunity to appear before you today to discuss Senate Bill 178 concerning
the Kansas Cancer Registry. The Department of Health and Environment supports this bill to
grant authority to the Secretary to conduct follow-up studies for important public health

PUrposes.

Each year in Kansas, nearly 12,000 people are diagnosed with cancer, and 5,000 die from the
disease, Cancer is second only to heart disease as the leading cause of death among Kansas’
citizens. The cost of cancer exceeds $1.6 billion each year in direct medical expenses, lost

productivity on the job and premature death.

Current law authorizes the Secretary of Health and Environment to collect data pertaining to all
cancers that occur in Kansas and to adopl rules and regulations that specify who shall report, the
data elements to be reported, timeliness of reporting and the format for collecting and
transmitting data to the registry. Under the Secretary’s authority, this information is reported 10
the Kansas Cancer Registry located at the University of Kansas Medical Center, which is
operated by research professionals under a contractual agreement with the Kansas Department of
Health and Environment. The cancer registry receives reports from Kansas hospitals, physicians,
laboratories and clinics through mail, fax or electronic submission. Data collected includes the
type of cancer, stage at diagnosis, patient’s personal information (such as name, age, address)
and the diagnosing physician’s contact information. The data 1s maintained by the Kansas
Cancer Registry using strict protocols to protect confidentiality. The Cancer Registry procedures
are reviewed on an annual basis by the Internal Review Boards of KU and KDHE to assure

protection of patient confidentiality.

OFFICE OF THE DIRECTOR OF HEALTH
CURTIS STATE OFFICE BUILDING, 1000 SW JACKSON ST., STE. 300, TOPEKA, KS 66612-1368
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The Kansas Cancer Registry has achieved a rating of gold standard from the National
Association of Central Cancer Registries based upon completeness, timeliness of reporting and
data quality. Data from the Registry is used extensively for public health purposes to monitor
occurrence of types of cancers, assess demographic patterns in cancer occurrence, stage at
diagnosis and length of time from diagnosis until death. The data from the registry was used
extensively by the 60+ partner organizations who were involved in developing the Kansas
Cancer Control and Prevention Plan. The incidence and mortality information provided by the
registry also enables the state to meet program and evaluation requirements for receipt of federal
funds to support the Early Detection Works breast and cervical cancer screening program.

While the Registry provides critical information on occurrence of cancer, its utility is limited
significantly by restrictions related to use of confidential (identifiable) data. Current law
provides for identifying the types and occurrence of cancer on a population basis, but stops short
of allowing a method to examine the causes of cancer or to identify modifiable influences that
have a direct bearing on cancer outcomes. This restriction hampers public health efforts to
implement recommendations of the Kansas Cancer Plan, which outlines a plan to impact the
prevention of cancer as well as the quality of life of cancer survivors and their families.

Senate Bill 178 proposes to allow the Secretary of the Department of Health and Environment to
authorize use of Cancer Registry data under carefully controlled circumstances to expand the use
of this confidential data. The Secretary of KDHE will adopt rules and regulations regarding
any and all projects to be conducted to ensure privacy, sensitivity and context of inquiries. In
keeping with the strict protocols regarding confidentiality issues that are already in place, all
proposed studies would be reviewed and require approval of the Institutional Review Boards of
the Kansas Department of Health and Environment and the University of Kansas Medical Center
to assure the highest level of confidentiality. Follow up information would be collected directly
from cancer patients or their families, who will be able to decline participation upon contact or

any time thereafter.

The bill will allow for carefully administered follow-up studies to be conducted that will provide
important information on access to care, survivorship issues and quality of life following a
cancer diagnosis. These are priority issues identified in the Kansas Cancer Prevention and
Control Plan and will be used to design and implement effective screening and early detection
programs, conduct epidemiological studies, monitor health care access, utilization and
effectiveness of services for prevention and treatment and quantify financial burden associated
with cancer care. Follow up with cancer patients for this purpose is becoming standard practice
among Cancer Registries, with about half of the states operating Cancer Registries already
including this provision related to use of confidential data. SB 178 does not allow for any
“routine” contacts of cancer patients reported to the Registry, nor does it include any additional
duties or reporting requirements on the part of diagnosing physician.

One example of a study that could be conducted under the provisions of SB178 is a closer
examination of Kansans diagnosed with brain cancer. We know there are between 175 and 185
new cases reported to the Kansas Cancer Registry each year, but little 1s known about risk factors
or possible causes of brain cancer. Asking patients a few select questions about their history of
environmental exposures or health behaviors could result in pin pointing common factors that
hold answers regarding potential causes or risks of this type cancer.



One of our cancer partners, a physician in rural southwest Kansas, has expressed concern about
the number of late stage colorectal cancers he has diagnosed. The ability to follow up with
colorectal cancer patients in the western part of the state could provide insight into why they
were diagnosed at late stages: did they lack health insurance? Was transportation available to the
closest screening facility? Did they not understand the importance of early detection? Such a
follow up study could provide currently unavailable information about the apparent disparities

between rural and urban areas of the state.

Utilization of cancer screening and treatment services are another area that would benefit greatly
from follow up study. Anecdotal accounts indicale that in some circumstances patients actually
refuse cancer care or specific treatment regimens, yel the reasons for their decision 1s not
understood. In order to improve their quality of life and survivorship, we need to understand and
address from a public health perspective, potential attitudes or misconceptions about screening,

diagnostic or treatment options.

Overall, cancer survivors are growing in number as cancer education, screening, early diagnosis
and quality treatment improve. It is estimated that more than 10 million people in the United
States are cancer survivors. One of the goals of the Kansas Cancer Partnership is to improve the
quality of life for those diagnosed with cancer. However, without sufficient follow up data it is

difficult to focus interventions to change the current status.

For instance, we have little knowledge of how many individuals with cancer lose their jobs and
then their health insurance or have other difficulties because of their illness. Individuals often
struggle with the financial burden of cancer treatment and their recovery could affect
employment, including reintegration into the workplace. To better understand how worksites
and employees can be better prepared to deal with a person who comes back with physical
Jimitations, looks different (no hair), changed energy level, need for flex schedule to
accommodate treatment, personal support, etc., we would use the authorization of SB178 1o
better assess the extent to which these factors impact both individuals and businesses. We would
also be able 10 assess what supports proved to be of greatest benefit to the cancer survivor and

their family.

End-of-life care is also an area of concern. The spectrum of end-of-life 1ssues encompasses use
of hospice, pain management programs, advance care directives, and the support of the surviving
family. At this time we don't know the extent to which people use hospice, how many use
advanced care directives, how patients and families use advanced care directives, or to what
degree do families throughout Kansas understand and honor the wishes of the patient. We don't
have a good way to gauge which resources proved to be the most helpful to the patient, family
and provider. Using the Kansas Cancer Registry allows us to explore these questions for the

benefil of future cancer victims.

I is critical to note that these uses of the Kansas Cancer Registry do not duplicate any current

clinical data bases used to conduct clinical trials in cancer care. The majority of oncologists

. (cancer specialists) is Kansas have access to networks for clinical trials, and patients entered in
these trials have a myriad\ad of clinical data entered into these registries. However, these

registries are used almost exclusively to monitor the effect of an anti-cancer regimen and are

specific to the group of patients being enrolled in the trial. Further, the information I often not

used in a Kansas-specific model; the aggregate information from all patients enrolled in the trials



from across the country is used to determine which anti-cancer therapies provide the best
treatment choices. These databases do not allow for studies on the prevention of cancer, nor for
exploring the social situation in which cancer victims and their families exist, nor for evaluating
the survivorship and end-of-life experiences.

The statewide nature of the Kansas Cancer Registry is the only source where the sum total of
patients with cancer in Kansas can be accessed in the numbers needed to assure reliable research

and explore policy issues and options unique to our state.

The biggest gain from this change in statute will allow public health to understand what the
issues are that cause poor cancer outcomes. 1t is not a clinical trial as to which drug works best -
- rather, it provides a way for public health to better understand what keeps people from utilizing
the services and resources that are available. The passage of Senate Bill 178 will result in the
collection of cancer information beneficial to all Kansans who are touched by cancer, now or in

the future.

Thank you for your consideration of this issue. I would be happy to answer any questions at this

time.,



Testimony on Senate Bill 178
Concerning the Kansas Cancer Registry
To
Senate Public Health and Welfare Committee

Presented by James Hamilton, Jr., MD, FACS
Kansas Cancer Partnership
Commission on Cancer State Chair, Kansas
February 9, 2007

Members of the Senate Public Health and Welfare Committee: My name is Dr. James Hamilton
and I am here today representing the Kansas Cancer Partnership as Chairman of the Commission
on Cancer for the State of Kansas. Thank you for allowing me this time today regarding Senale
Bill 178, which proposes enhancements Lo the Kansas Cancer Registry.

The Kansas Cancer Partnership supports cancer prevention and control and this legislation
addresses one of the very vital data sources used by the Partnership to track cancer incidence and

mortalily in the state.

We know cancer takes a heavy toll on the citizens of Xansas. All of us have been touched by
cancer. As a surgeon, I can also testify to the personal toll it takes on my patients and their
families. Prevention, early detection and quality treatment are keys to reducing the burden of
cancer in the state. We also must be able to track the disease and provide a means Lo access
importan! information regarding causes and risks of cancer. Il is important to gather data on
access Lo cancer care including the availability of new technology and treatment options, the
convenience of services and barriers that patients encounter including transportation and
translations services. Only cancer survivors can provide this vital data and are key Lo identifying
survivorship issues, pain management and other data that can directly impact the diagnosis of

cancer in the public health setting.

The members of the Kansas Cancer Partnership, which currently number nearly 140 individuals
representing public and private entities across that stale, support cancer con trol and preventicn for
Kansas and its citizens. The state already has the authority to collect the data for the Kansas
Cancer Registry. Whal this bill does is to allow for direct follow up with cancer survivors to plan
specific activities to prevent cancer related problems. The primary outcome of this change would
be to provide enhanced understanding of cancer in Kansas.

As a physician, I do not believe this bill would resull n an undue burden on mysell or my
practice. However, I believe it will enhance public health efforts and resull in enhanced data for

the Kansas Cancer Registry.

Thank you and please lel me know if you have any questions.




Morgan Drever - FW- SB 178 - Cancer Registy

"Patti Moser" <Patti-l\ﬂoser@Qia-christi.org:-

From:

Ta: <morgand @senate.stale.ks.us>
Date: 2/8/2007 8:38 AM

Subject: FW: 5B 178 - Cancer Registry

Please supporl SB 178, for utilization of cancer registry data 1o follow

up on care of cancer patients. This is an important data base that will
support measurement of the goals of the Kansas Cancer Control
Partnership. Over 140 people, representing various cancer organizations
and individuals throughout the state of Kansas, have identified that
ongoing care of and resources available to cancer patients is hard to
measure, and therefore, hard 1o identify areas of need. The Kansas
Cancer Registry data will provide a method to learn more about how 1o
support cancer patients upon diagnosis, throughout their cancer care,
and survival issues upon completion of cancer treatment. On behalf of
the Research and Data Workgroup of the Cancer Partnership, | ask you to

support SB178.

Patti Moser, RN, MPH, BEN, OCN
Chair, Research and Data Workgroup
Kansas Cancer Contral Partnership



