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MINUTES OF THE SENATE UTILITIES COMMITTEE

The meeting was called to order by Chairman Jay Emler at 9:30 A.M. on February 6, 2007 in Room 526-S
of the Capitol.

Committee members absent:

Committee staff present: Raney Gilliland, Kansas Legislative Research Department
Mike Corrigan, Revisor of Statutes
Tatiana Lin, KSU Legislative Fellow
Ann McMorris, Committee Secretary

Conferees appearing before the committee:
Mark Schreiber, Westar Energy
David Springe, CURB

Others in attendance: See attached list

Chair opened the hearing on:
HB 2034 - Removal of sunset provision for public utility recovery of security expenditures

Proponent
Mark Schreiber of Westar Energy testified that Westar, Kansas City Power & Light and KEPCo support

HB 2034 that would repeal the sunset provision. He noted removal of the sunset provision as proposed in
HB 2034 will benefit the citizens of Kansas by helping utilities fund reasonable security practices.

(Attachment 1)

Opponent
David Springe, Citizens’ Utility Ratepayers Board, presented reasons for opposition of HB 2034 by

CURB. CURB recommends the law be allowed to sunset on July 1, 2007. As an alternative, CURB
recommended amending the statute to extend the sunset date to 2009. (Attachment 2)

Considerable discussion on how funding of security applications and rate cases are handled.
Chair closed the hearing on HB 2034
Chair opened the hearing on:

HB 2039 - Definition of “removable energy resources or technologies”

No one signed up to testify either as a proponent or opponent. Paul Snider of KCPL offered an
explanation that the purpose for the bill was to prevent tax credit incentives being given for coal fired
plants.

Chair closed the hearing on HB 2039.

Moved by Senator Taddiken, seconded by Senator Reitz, HB 2039 be passed out favorably. Motion
carried.

Chair announced that requested information had been provided by Leo Haynos, KCC on SB 20 regarding
Provisions for Tiered Facilities. (Attachment 3)

Adjournment.
Respectfully submitted,
Ann McMorris, Secretary
Attachments - 3

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1
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Testimony of
Mark Schreiber

Director Government Affairs, Westar Energy
On House Bill 2034 - February 6, 2007

Westar Energy, Kansas City Power & Light Company and KEPCo support the passage of
Kansas House Bill 2034 that would repeal the sunset provision of K.S.A. 66-1233. The
current period for expedited recovery of security costs expires on July 1, 2007. Security
threats to the electrical infrastructure will continue well past the July 1, 2007 sunset date
and may require utilities to act rapidly to fund security improvements to protect the
electrical infrastructure. K.S.A. 2006 Supp. 66-1233 provides a valuable expedited
process for funding reasonable costs associated with the protection of the electrical grid
and helps provide reliable economical electrical service to Kansas citizens.

In the period immediately following the terrorist attacks of September 11,2001, new
regulations and guidelines were issued that required utilities to spend significant
additional amounts on security. For example the Nuclear Regulatory Commission, NRC,
after the September 11™ attacks issued formal orders on February 25, 2002; January 7,
2003; and April 29, 2003, requiring security upgrades at all nuclear plants including the
Wolf Creek Generating Station at Burlington.

Non-nuclear power plants have also increased their security since September 11, 2001.
The North American Electric Reliability Council, NERC, that is responsible for the
reliability of the national electric grid has issued a series of cyber and physical security
guidelines and has plans to issue more. NERC adopted a temporary Cyber Security
Standard that required electrical utilities to complete cyber and physical upgrades by the
end of 2005. A permanent Cyber Security Standard has now been adopted that requires
Kansas utilities to complete significant security improvements by 2008, well after the
sunset provision currently in effect in 66-1233. NERC will be auditing compliance with
these standards and penalties for non-compliance can be as high as one million dollars a
day.

It is difficult to predict future threats to the electrical grid and what security
improvements electric utilities in Kansas might need to implement to protect the
electrical grid in the State. Electric utilities in Kansas have seen thefts of copper increase
300% to 400% in two to three years. These thefts pose a serious impediment to the task
of providing safe, reliable electrical service to the citizens of Kansas and provide an
example of the type of actions that must be addressed by utilities in the rapidly changing
security environment. Utilities must be able to act quickly to counter these threats.

Removal of the sunset provision from K.S.A. 66-1233 as proposed in HB 2034 will
benefit the citizens of Kansas by helping utilities fund reasonable security practices,
practices that will provide safe, reliable and economical utility systems for the foreseeable
future.
Senate Utilities Committee
February 6, 2007
Attachment 1-1



Citizens’ Utility Ratepayer Board
AT

Board Members: s e David Springe, Consumer Counsel
Gene Merry, Chair — 1500 S.W. Arrowhead Road

A W. Dirks, Vice-Chair Topeka, Kansas 66604-4027
Carol I. Faucher, Member Phone:(785) 271-3200

Laura L. McClure, Member Fax: (785) 271-3116
Douglas R. Brown, Member State of Kansas http:/fcurb kee. state. ks.us/
Kathleen Sebelius, Governor

SENATE UTILITIES COMMITTEE
HB 2034

Testimony on Behalf of the Citizens’ Utility Ratepayer Board
By David Springe, Consumer Counsel
February 6, 2007

Chairman Emler and members of the committee:

Thank you for this opportunity to appear before you today and offer testimony on
HB 2034. The Citizens’ Utility Ratepayer Board opposes this bill for the following
reasons:

HB 2034 removes the sunset provision in K.S.A. 66-1233 et seq., (“the Kansas
Energy Security Act”) currently set to expire on July 1, 2007.

CURB is not opposed to utility recovery of prudently incurred security cost
expenditures in consumer rates. In fact, CURB has participated in several utility rate
cases in the last few years where security cost recovery was an issue. In each case, the
security cost details were filed confidentially and addressed like any other confidential
information in the case. The purpose and intent of the statute has been accomplished
through the normal rate case proceedings before the KCC.

CURB has continually opposed the provisions of the Kansas Energy Security Act
on the basis that the statute does not allow adequate notice and opportunity for review.
This law is unnecessary as normal regulatory procedures have proven adequate to deal
with the issue of security costs. As such, CURB recommends the sunset provision in this
statute remain in place and the law be allowed to sunset on July 1, 2007. As an
alternative, CURB recommends amending the statute to extend the sunset date to 2009.
The necessity of the law can be reviewed again at that point in time. In no instance does
CURB believe that the sunset should be removed entirely.

CURB respectfully requests that the committee not pass HB 2034.

Senate Utilities Committec
February 6, 2007
Attachment 2-1



SENATE BILL No. 20 With Provisions for Tiered Facilities

K.S.A. 66-1802 Definitions as used in this act:

(a) “‘Damage’’ means any impact or contact with an underground facility, its
appurtenances or its protective coating, or any weakening of the support for the facility or
protective housing which requires repair.

(b) ““Emergency’’ means any condition constituting a clear and present danger to life,
health or property, or a customer service outage.

(c) ““Excavation’’ means any operation in which earth, rock or other material below the
surface is moved or otherwise displaced by any means, except tilling the soil for normal
agricultural purposes, or railroad or road and ditch maintenance that does not change the
existing railroad grade, road grade and/or ditch flowline, or operations related to
exploration and production of crude oil or natural gas, or both.

(d) ‘““Excavator’” means any person who engages directly in excavation activities within
the state of Kansas, but shall not include any occupant of a dwelling who:

(1) Uses such dwelling as a primary residence; and

(2) excavates on the premises of such dwelling.

(e) Facility’” means any sanitary sewer or underground line, system or structure used for
transporting, gathering, storing, conveying, transmitting or distributing potable water,
gas, electricity, communication, crude oil, refined or processed petroleum, petroleum
products or hazardous liquids; Tier 1facility shall not include, any stormwater sewers or
production petroleum lead lines, salt water disposal lines or injection lines, which are not
located on platted land or inside the corporate limits of any city.

(f) ““Locatable facility’” means facilities for which the tolerance zone can be determined
by the operator using generally accepted practices such as as-built construction drawings,
system maps, probes, locator devices or any other type of proven technology for locating.
(g) ““Marking’’ means the use of stakes, paint, flags or other clearly identifiable materials
to show the field location of underground facilities, in accordance with the rules and
regulations promulgated by the state corporation commission in the administration and
enforcement of this act.

(h) ““Municipality’” means any city, county, municipal corporation, public district or
public authority located in whole or in part within this state which provides firefighting,
law enforcement, ambulance, emergency medical or other emergency services.

(1) ““Notification center’” means the statewide communication system operated by an
organization which has as one of its purposes to receive and record notification of
planned excavation in the state from excavators and to disseminate such notification of
planned excavation to operators who are members and participants.

(j) ““Operator’” means any person who owns or operates an underground Tier 1 or Tier2
facility, except for any person who is the owner of real property wherein is located
underground facilities for the purpose of furnishing services or materials only to such
person or occupants of such property.

(k) ““Preengineered project’” means a public project or a project which is approved by a
public agency wherein the public agency responsible for the project, as part of its

Senate Utilities Committee
February 6, 2007
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engineering and contract procedures, holds a meeting prior to the commencement of any
construction work on such project in which all persons, determined by the public agency
to have underground facilities located within the construction area of the project, are
invited to attend and given an opportunity to verify or inform the public agency of the
location of their underground facilities, if any, within the construction area and where the
location of all known and underground facilities are duly located or noted on the
engineering drawing as specifications for the project.

(1) ““Permitted project’” means a project where a permit for the work to be performed
must be issued by a city, county, state or federal agency and, as a prerequisite to receiving
such permit, the applicant must locate all underground facilities in the area of the work
and in the vicinity of the excavation and notify each owner of such underground facilities.
(m) ‘‘Person’’ means any individual, partnership, corporation, association, franchise
holder, state, city, county or any governmental subdivision or instrumentality of a state
and its employees, agents or legal representatives.

(n) “‘Production petroleum lead line’’ means an underground facility used for production,
gathering or processing on the lease or unit, or for delivery of hydrocarbon gas and/or
liquids to an associated tank battery, separator or sales facility. Production petroleum lead
lines shall include underground lines associated with lease fuel and saltwater disposal and
injection.

(0) “‘Platted land’” means a tract or parcel of land which has been subdivided into lots of
less than five acres for the purpose of building developments, including housing
developments, and for which a surveyor’s plat has been filed of record in the office of the
register of deeds in the county where the land is located.

“‘Tier 1 facility’’ means an underground fucility used for transporting, gathering,
storing, conveying, transmitting or distributing gas, electricity, communication, crude
oil, refined or reprocessed petroleum, petroleum products or hazardous liquids.

“Tier 2 facility’’ means an underground facility used for transporting, gathering,
storing, convey, (ransmitting or distributing potable water or sanitary sewage that has
elected to not be considered a Tier 1 facility for purposes of notification by the
notification center.

(p) “‘Tolerance zone’’ means the area within 24 inches of the outside dimensions in all

horizontal directions of an underground facility, excepit-that-the-toteraneesonefor-a-
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(q) “‘Update’” means an additional request from the excavator to extend the time period
of the request for intent to excavate beyond the 15 calendar day duration of the request.
(r) ““Whitelining’” means the act of marking by the excavator the route or boundary of the
proposed excavation site with white paint, white stakes or white flags.

(s) ““Working day’’ means every day Monday through Friday begin ning at 12:01 a.m.,
except for the following officially recognized holidays: New Year’s day, Memorial day,
Independence day, Labor day, Thanksgiving day, the day after Thanksgiving and
Christmas.



Statute 66-1803: Excavator's duty to ascertain location of facilities.

An excavator shall not engage in excavation near the location of any underground
facility without first having ascertained, in the manner prescribed in this act, a
location of all underground facilities in the proposed area of the excavation.

Statute 66-1804 Notice of intent of excavation.

(a) Except in the case of an emergency, an excavator shall serve notice of intent of
excavation at least two full working days, but not more than 15 calendar days
before the scheduled excavation start date, on each operator of Tier I having-
wnderground facilities located in the proposed area of excavation.

(b) Except in the case of an emergency, an excavator may serve notice of intent of
excavation at least two full working days, but not more than 15 calendar days before
the scheduled excavation start date, on each operator of Tier 2 having underground
Sfacilities located in the proposed area of excavation.

(b) The notice of intent to excavate or any subsequent updates shall be valid for 15
calendar days after the excavation start date and such notice shall only describe an
area in which the proposed excavation reasonably can be completed within the 15
calendar days.

(c) No person shall make repeated requests for remarking unless the request is due
to circumstances not reasonably within the control of such person.

(d) The notice of intent of excavation shall contamn the name, address and
telephone number of the person filing the notice of intent, the name of the
excavator, the date the excavation activity is to commence and the type of
excavation being planned. The notice shall also contain the specific location of the
excavation.

(e) The person filing the notice of intent to excavate shall, at the request of the
operator, whiteline the proposed excavation site when the description of the
excavation location cannot be described with sufficient detail to enable the
operator to ascertain the location of the proposed excavation.

(f) The provisions of this section shall not apply to a preengineered project or a

permitted project, except that the excavators shall be required to give notification
in accordance with this section prior to starting such project.

66-1805 is hereby amended to read as follows: 66-1805. Notification center.

(a) This act recognizes the establishment of a single notification center for the state of
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- ion- Each operator who has an underground facility shall become a
member of the notification center.

(b) The noftification center shall provide prompt notice of any proposed excavation to

each affected operator of Tier 1 facilities that has facilities recorded with the
nofification center in the area of a proposed excavation site.

(c) The noftification center shall provide the excavator with the name and contact
information of each operator of Tier 2 facilities that has facilities recorded with the
notification center in the area of the proposed excavation.

{5)(d) Notification, as required by K.S.A. 2001 Supp. 66-1804, and amendments thereto,
to operators of Tier 1 facilities shall be given by notifying the notification center by
telephone at the toll free number or by other communication methods approved by the
notification center. The content of such notification shall be as required by K.S.A. 2001
Supp. 66-1804, and amendments thereto.

(e) Notification, as required by K.S.A. 2001 Supp. 66-1804, and amendments thereto, to
operators of Tier 2 facilities may be given by notifying the operator of Tier 2 facilities
using the contact information provided by the notification center. The content of such
notification shall be as required by K.S.A. 2001 Supp. 66-1804, and amendments
thereto.

£)(f) Each operator who has an underground facility within the state shall be afforded the
opportunity to become a member of the notification center on the same terms as the
original members.

{d)(g) A suitable record shall be maintained by the notification center to document the
receipt of notices from excavators as required by this act.

(h) A suitable record shall be maintained by the operators of Tier 2 facilities to
document the receipt of notices from excavators as required by this act.



Statute 66-1806
Identification of location of facilities; duties of operator; liability for damages.

(a) Within two working days, beginning on the later of the first working day after
the excavator has filed notice of intent to excavate or the first day after the
excavator has whitelined the excavation site, an operator served with notice,
unless otherwise agreed between the parties, shall inform the excavator of the
tolerance zone of the underground facilities of the operator in the area of the
planned excavation by marking, flagging or other acceptable method.

(b) If the operator of Tier 2 facilities cannot accurately mark the tolerance
zone, such operator shall mark the approximate location to the best of its
ability, notify the excavator that the markings may not be accurate, and
provide additional guidance to the excavator in locating the facilities as
needed during the excavation.

(c) The operator of Tier 2 facilities shall not be required to provide notification
of the tolerance zone for facilities which are at a depth at least two feet
deeper than the excavator plans to excavate but does have to notify the
excavator of their existence.

£b)(d) If the operator has no underground facilities in the area of the proposed
excavation, such operator, before the excavation start date, shall notify the
excavator that it has no facilities in the area of proposed excavation by telephone,
facsimile, marking the area all clear or by other technology that may be developed
for such purposes.

£e}(e) If the excavator notifies the notification center, within two working days
after the initial identification of the tolerance zone by the operator, that the
identifiers have been improperly removed or altered, the operator shall make a
reasonable effort to reidentify the tolerance zone within one working day after the
operator receives actual notice from the notification center.

€B(f) If the excavator has provided notice to the operator pursuant to 66-1804
and the operator notifies the excavator that it has no underground facilities in the
area of the planned excavation, fails to respond or improperly marks the tolerance
zone for the facilities as required in paragraphs (a, (b), or (c) of this section, the
excavator may proceed and shall not be liable to the operator for any direct or
indirect damages resulting from contact with the operator’s facilities, except that
nothing in this act shall be construed to hold any excavator harmless from liability
to the operator in those cases of gross negligence or willful and wanton conduct.

With regard to Tier 2 facilities.. ..
¢e)(f) For economic damages in any civil court of this state, failure of an operator

to inform the excavator within two working days of the tolerance zone of the
underground facilities of the operator in the manner required by subsection (a) of
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K.S.A. 2001 Supp. 66- 1806, and amendments thereto, shall not give rise to a
cause of action on the part of the excavator against an operator, except that
nothing in this act shall be construed to hold any operator harmless from liability
in those cases of inaccurate marking of the tolerance zone, gross negligence or
willful and wanton conduct. Such failure may subject an operator to civil penalties
as determined by the state corporation commission.

5(2) Any person claiming that an operator has failed to inform the excavator
within two working days of the tolerance zone of the underground facilities of the
operator shall file a complaint with the state corporation commission requesting
enforcement of subsection (a) within one year of becoming aware of the
violation.

(g) All Tier I facilities installed by an operator after January 1, 2003, shall be
locatable.

(h) All Tier 2 facilities installed by an operator after January 1, 2008, shall be
locatable.

Statute 66-1807: Emergency excavations.

(a) In the case of an emergency which involves danger to life, health or property or which
requires immediate correction in order to continue the operation of an industrial plantor
to assure the continuity of public utility service, excavation, maintenance or repairs may

be made without using explosives, if notice and advice thereof, whether in writing or

otherwise are given to the operator or notification center as soon as reasonably possible.

(b) If an operator receives a request to locate its facilities for an emergency condition,
such operator shall make a reasonable effort to identify the location of its facility within
two hours of receiving notification or before excavation is scheduled to begin, whichever
is later.

(c) Any person providing a misrepresentation of an emergency excavation may be subject
to the penalties set out in K.S.A. 2001 Supp. 66-1812, and amendments thereto.

Statute 66-1808: Application of other laws.

This act shall not be construed to authorize, affect or impair local ordinances,
resolutions or other provisions of law concerning excavating or tunneling in a
public street or highway or private or public easement.

Statute 66-1809: Excavator's duty to exercise reasonable care.
(a) Upon receiving information as provided in K.S.A. 2001 Supp. 68-1806, and
amendments thereto, an excavator shall exercise such reasonable care as may be

necessary for the protection of any underground facility in and near the
construction area when working in close proximity to any such underground
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facility.

(b) An excavator using a trenchless excavation technique shall meet minimum
operating guidelines as prescribed in rules and regulations developed and adopted
by the state corporation commission 11 support of this act.

Statute 66-1810: Contact with or damage to facility; procedure.

When any contact with or damage to any underground facility occurs, the operator
shall be informed immediately by the excavator. Upon receiving such notice, the
operator immediately shall dispatch personnel to the location to provide necessary
temporary or permanent repair of the damage. If the protective covering of an
electrical line is penetrated or dangerous gases or fluids are escaping from a
broken line, the excavator immediately shall inform emergency personnel of the
municipality in which such electrical short or broken line is located and take any
other action as may be reasonably necessary to protect persons and property and to
minimize hazards until arrival of the operator’s personnel or emergency first
responders.

Statute 66-1811
Effect of violation of act, liability for damages; application of other laws.

—(a) Ina civil action in-a court of this state when it is shown by competent evidence— ——
that personal injury, death or other damages, including damage to any
underground facilities, occurred as a result of a violation of this act, there shall be
a rebuttable presumption of negligence on the part of the violator.

(b) In no event shall the excavator be responsible for any damage to underground
facilities if such damage was caused by the failure of the operator to correctly and
properly mark the location of the tolerance zone of the damaged facility.

(c) Nothing in this act is intended to limit or modify the provisions of:
(1) K.S.A. 60-258a, and amendments thereto; or
(2) the national electrical safety code, which would otherwise be applicable.

Statute 66-1812
Violation of act, civil penalties and injunctive relief.

Any person to whom this act applies, who violates any of the provisions contained
in this act, shall be subject to civil penalties and injunctive relief as set out in
K.S.A. 66-1,151, and amendments thereto, and any remedies established in rules
and regulations promulgated by the state corporation commission in support of
this act.
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Statute 66-1813
Administration and enforcement by corporation commission.

This act shall be administered and enforced by the state corporation commission
of the state of Kansas. History: L. 1993, ch. 217, S. 13, July 1.

Statute 66-1814
Severability.

If any provision of this act or the application thereof to any person or

circumstance is held invalid, the remainder of the act and the application of such
provision to other persons or circumstances shall not be affected thereby.

3-8



