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Date
MINUTES OF THE SENATE FINANCIAL INSTITUTIONS AND INSURANCE COMMITTEE

The meeting was called to order by Chairman Ruth Teichman at 9:30 A.M. on March 6, 2008 in Room
136-N of the Capitol.

All members were present.

Committee staff present:
Melissa Calderwood, Kansas Legislative Research Department
Ken Wilke, Office of Revisor of Statutes
Bev Beam, Committee Secretary
Jill Shelley, Kansas Legislative Research Department

Conferees appearing before the committee:
Doug Wareham, KBA
Matt Goddard, Heartland Community Bankers’
John Federico, Kansas Credit Union Assn.
Jerel Wright, Kansas Credit Union Assn.
Larry Damm, Cessna Employees Credit Union
Lee Williams, Central Star Credit Union
Gary Regoli, Boeing Wichita Credit Union
Leslie Kaufman, Kansas Cooperative Council (written only)

Others attending:
See attached list.

The Chair called the meeting to order.
Hearing on:

SB 535 - an act concerning credit unions; pertaining to field of membership; ertaining to

mergers: pertaining to branches

The Chair announced that the proponents would be given 20 minutes and the opponents 20 minutes. She said
the rest of the time would be used for questions. She said if neither side uses their 20 minutes, the time will
go to the question and answer period. The Chair opened the hearing on SB 535 and recognized Senator
Wilson for his work as Chair of the subcommittee.

Senator Wilson presented committee members with bullet points of his presentation on March 5, as he
promised.

Doug Wareham, Kansas Bankers’ Association, testified in support of SB 535, stating that SB 535 was
introduced in response to the 2006 Legislative Post Audit Report regarding the Kansas Department of Credit
Unions and has three primary objectives:

1. Establishes credible and proven common bond/field of membership standards for state-chartered
credit unions in Kansas.

2. Implements much needed transparency requirements for credit unions that modify their fields of
membership or branch into a new community.

3. Grandfathers (protects) all existing members of state-chartered credit unions and existing branches
to ensure Kansans currently being served by credit unions are not negatively impacted by field of membership
requirements proposed in this bill.

Mr. Wareham said that in light of the Department’s unwillingness to modify their interpretation and actions
after reviewing the findings of Legislative Post Audit, KBA believes more prescriptive requirements
regarding credit union fields of membership must be adopted by the Kansas Legislature. Failing to take action
on this measure would be neglecting the fact that a state law is not being adhered to, Mr. Wareham said. He
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said additionally, establishing state standards that will foster greater transparency and accountability of the
Department’s internal approval processes for branching and field of membership modifications also need to
be adopted.

Mr. Wareham continued that the field of membership and transparency standards included in the
subcommittee report on SB 535 will remove any ambiguity that currently exists between Kansas Law and the
Kansas Department of Credit Unions’ interpretation of the law. This proposal will address the concerns raised
by Legislative Post Audit. He said this bill will establish much needed credibility and accountability for the
Kansas Department of Credit Unions and the state-chartered credit unions they regulate. Mr. Wareham said
this is an extremely important issue and that KBA stands ready to work with the committee and other
stakeholders to identify an equitable outcome on this matter. (Attachment 1)

Matt Goddard, Heartland Community Bankers’ Association, testified in support of SB 535. Mr. Goddard
stated that the subcommittee report represents a fair compromise on the credit union field of membership
issue. He said most importantly, by grandfathering current credit union members, it will not interfere with
established relationships between credit unions and their customers. He continued that field of membership
is on the public agenda because in 2006 the Legislative Division of Post Audit determined that the Credit
Union Department’s interpretation of field of membership requirements doesn’t appear to conform to State
law. HCBA believes that the common bond is the primary justification for the unique benefits of the credit
union charter and as such, it is important that the common bond be enforced, he said. Mr. Goddard noted that
if credit unions want to be freed from what they apparently consider to be the oppressive yoke of the common
bond and field of membership standards, then they should also be willing to give up the benefits that come
with “limiting” their membership to groups having a true common bond. (Attachment 2)

John J. Federico testified in opposition to SB 535, on behalf of the Kansas Credit Union Association
(KCUA). Mr. Federico stated he would focus on a couple of key issues for the committee to consider as they
deliberate on the bill:

1. The rationale offered as the basis for the legislation is based on conjecture and opinion, not a legal
determination.

2. SB 535 is punitive.

3. Passage of the bill would offer the appearance of preferential treatment in favor of traditional banks,
to the detriment of member-owned financial cooperatives.

4. The bill is anti-consumer. (Attachment 3)

Jerel Wright, on behalf of the Kansas Credit Union Association, also testified in opposition to SB 535. Mr.
Wright said credit unions oppose SB 535 because the bill appears to rob Kansas consumers and Kansas credit
unions of their decision over who can become a credit union member. He said this bill takes away the right
to choose by giving the Kansas banking industry the power to create credit union law. He said Kansas
consumers and Kansas credit unions deserve the right to make their own financial choices rather than
surrendering them to the banking industry. Mr. Wright said the bill will effectively eliminate the state charter

in Kansas. (Attachment 4)

Larry Damm, on behalf of the Cessna Employees Credit Union, stated that the Kansas Bankers Association
started this process with the Legislative Post Audit Committee three and a half hears ago. He said it is not
the consumers who brought the credit unions and the taxpaying banking industry here. He said credit unions
are not just like the tax-paying financial institutions. There are basic structural differences. They are:

- There is a difference between for-profit companies and not-for-profit companies.

- There is a basic difference in federal tax code between corporations under Chapter C and sub S
sections. We are a 501¢14 company under the federal tax structure which is very different. It puts us in not-

for-profit status.

mitted to
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_ Banks are stockholder owned. They take risks, they invest, they are there to make money for the
owners of the bank. That is not bad, that is good. I have had stock in banks. But credit unions are
cooperatively owned by their members. Every single member is an owner in the business, he said.

- Banks and corporations pay their Board of Directors for their services. That is not bad. They have
a stake in the business, so do our members. But our Board of Directors are volunteers. By law we cannot pay
them. They represent their members on a cooperative basis to guide the credit union.

- Banks’ profits are returned to their stockholders. That is not bad. They have risks, they have
invested, they are managing their risks, and that is where their money goes. Credit unions are not-for-profit.
Our money goes to the members. We do this in rates, services, in fees. We try to balance our efforts to our
owners. We return the benefit of that cooperative to our owners.

- Credit unions do pay taxes. We don’t pay federal income tax, we don’t pay the state privilege tax,
but we do pay payroll taxes, sales taxes, and property taxes. Our sole purpose is to serve our members.

Mr. Damm said the banking community has mis-characterized credit unions as lawbreakers and violating the
public trust. He said that just isn’t true. He said the timing of this bill couldn’t be worse. We are in a
national economic slow down. The nation’s economy is cooling off. We have a sub-prime mortgage crisis
that will affect Kansas. Mr. Damm said when he was in Washington, congressional leaders challenged the
5,000 credit union representatives. They said credit unions are not a part of the problem but we expect credit
unions to be part of the solution to the problem. Credit unions are willing to be a part of the solution, but it
is very difficult while we are standing here in the legislative halls of Kansas defending ourselves against a bill
that restricts services and limits consumer choice. He said this bill is bad public policy. (Attachment 5)

Lee Williams testified on behalf of Central Star Credit Union. She stated credit union statute was written in
1929. It was short, sweet and simple, leaving room for the document to evolve, she said. She noted, so that
the not-for-profit, volunteer led, democratically run financial cooperative known as a “credit union” would
have a foundation on which to build. She said that has taken place during the last 60 years. She said the credit
union regulator and the credit unions have made decisions that have enhanced the financial lives of member
owners. She said there are almost 600 thousand Kansans who choose a credit union today. She noted credit
union success has helped consumers, without hurting other businesses or requiring state assistance.

(Attachment 6)

Gary Regoli, Boeing Wichita Credit Union, stated if this law were enacted, credit unions would have no
choice but to shrink from their field of membership. Mr. Regoli asked if the committee has been shown that
at least one credit union’s services would be available to all Kansans? Is it appropriate for a credit union bill
be written by a KBA attorney? He asked if they really believe that change is in the best interest of their
constituents? Mr. Regoli asked if the United States credit industry will consider Kansas as being progressive
in its treatment of its own credit unions or will you decide to place Kansas on a short list of states that are
considered unfriendly to their own credit unions such as our neighbors to the east in Missouri? He noted, this
is a chance to be progressive or cave in to special interests. (Attachment 7)

The meeting adjourned at 10:30 a.m.
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Kansas Bankers Association

Date: March 6, 2008

To: Senate Financial Institutions & Insurance Committee

From: Doug Wareham, Senior Vice President-Government Relations
Re: Support for S.B. 535

Chairman Teichman and members of the Senate Financial Institutions & Insurance Committee, I am
Doug Wareham appearing on behalf of the Kansas Bankers Association (KBA). KBA’s membership
includes 347 Kansas banks, which operate more than 1,300 banking facilities in 440 towns and cities

across the state. Thank you for the opportunity to provide comments in support of the subcommittee

report on Senate Bill 535.

I would like to begin by sharing our appreciation for the significant amount of time invested by the
subcommittee comprised of Senator Barone, Senator Brownlee and Senator Wilson. As a reminder,
Senate Bill 535 was introduced by our organization with support from the Community Bankers
Association of Kansas and Heartland Community Bankers Association. This bill was introduced in
response to the 2006 Legislative Post Audit Report regarding the Kansas Department of Credit Unions
and has three primary objectives:

1. Establishes credible and proven common bond/field of membership standards for state-
chartered credit unions in Kansas.

2. Implements much needed transparency requirements for credit unions that modify their fields
of membership or branch into a new community.

3. Grandfathers (protects) all existing members of state-chartered credit unions and existing
branches to ensure Kansans currently being served by credit unions are not negatively impacted
by the field of membership requirements proposed in this bill.

I would like to reference some historical information that I believe this committee should consider as
you continue deliberating Senate Bill 535. I hope this committee will take time to review the
information and reports we have provided relating to the following:

» Credit Unions Privileged Tax Status
» Credit Unions — Serving People of Modest Means — Not according to recent GAO Reports
> Credit Union w/ State-Wide Fields of Membership

Credit Union Privileged Tax Status: It would be a mistake to review Kansas law regarding credit
union field of membership requirements without understanding the relationship between credit union
fields of membership and the tax-exempt status that credit unions enjoy. Credit unions, unlike their
bank and savings and loan competitors, are exempt from federal income tax and the Kansas privilege
tax. The relevance of the historic relationship between a credit union’s field of membership and a
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credit union’s tax-exempt status has been recognized by Congress, by the Kansas Legislature and, as
you heard referenced yesterday, by our legal system.

I believe it is important to note that last year (2007) the State of Missouri addressed the very question
we are grappling with today. The Missouri State Legislature revised their state’s credit union field of
membership law after a Cole County (Missouri) District Court found that the Missouri Department of
Credit Unions had allowed the expansion of credit union fields of membership beyond what was
authorized by Missouri state law. At this time, I would like to highlight the text from a Cole County
District Court Ruling that I believe should be considered by this committee. In its ruling, the District
Court judge stated the following:

Credit Unions sprang from the Great Depression. Credit unions are member-owned and not-
for-profit and owing to their genesis they have traditionally provided financial services to
people of modest means. Thus, Congress granted them tax exemption. The state (Missouri)
provides such an exemption as well. However, in order to prevent credit unions from unfairly
competing with banks, who do pay state and federal taxes, both Congress and the Missouri
legislature have restricted credit unions to include only those persons who reside or work in a
well-defined local neighborhood, community, or rural district or share a common occupation,
association, or employer. (A complete copy of the Cole County District Court ruling is
attached).

I felt I needed to reference this portion of the Judge’s ruling to provide some historical background as
to our interest in credit union expansion. Also included in my testimony (see green attachment) is a
one page document that will allow you to compare the Federal Law, which was found to have been
violated, Missouri’s Credit Union Field of Membership Code, which was found to have been violated
and Kansas’ current law pertaining to field of membership restrictions. Just as the U.S. Supreme Court
decreed at the federal level and the Cole County District Court judge decreed in Missouri on very
similar language, we believe Kansas law (K.S.A. 17-2205) was designed to limit Kansas credit unions
to credible occupation/association groups or groups compromising a well-defined by a neighborhood,
community or rural district.

Serving People of Modest Means: A fundamental change has occurred within the credit union
industry that has separated the industry into two distinct groups — diversified conglomerate credit
unions that have implemented aggressive growth strategies and traditional credit unions that continue
to embody Congress’ original charge of serving “people of modest means” and holding true to
common bond requirements. During the interim legislative hearings on this topic, the Kansas
Department of Credit Unions stated they have no statutory or regulatory role in ensuring credit
unions focus their efforts on low income Kansans. Why is this relevant to today’s discussion?

In 2003, a United States Government Accountability Office (GAO) Report (see blue attachment)
indicated the percentage of middle/upper income customers was actually higher for credit unions
(64%) than banks (58%). The same report showed that while only 16% of credit union customers fell
into the “low income” category, the percentage of low income customers for banks stood at 26%.
These GAO statistics are further substantiated by a report published in 2005 by the National
Community Reinvestment Coalition (NCRC), which criticized the credit union industry for serving
fewer households of modest means than other financial institutions. The NCRC report was equally
critical of large bank-like credit unions and stated that they were benefiting politically from the



efforts of those staying true to the traditional credit union philosophy while avoiding the
responsibility to do so.

Allowing credit unions to lose focus on their original affinity groups, and in Kansas allowing statewide
fields of membership, would seem to further remove credit unions from their original charge — serving
people of modest means. It also brings into question the justification for the tax-exempt status enjoyed
by large credit unions that are competing with both locally-based traditional credit unions and tax-
paying community banks. Ilooked up the five state-wide credit unions cited in the post audit report,
along with Community American Credit Union, to create a better picture of the size of organizations
we are talking about.

Credit Unions w/ Statewide Fields of Membership Total Assets

Community America (Kansas City, Mo.) $1,707,249,311
Golden Plains Credit Union (Garden City) $212,007,330
Kansas Super Chief Credit Union (Topeka) $141,957,218
Mid-American Credit Union (Wichita) $121,473,616
Hutchinson Credit Union (Hutchinson) $105,709,000
Credit Union 1 of Kansas (Topeka) $74,274,365

The statistics I'm sharing were pulled from the National Credit Union Administration’s website and I
share them to compare the size of these organizations with the median asset size of Kansas credit
unions, which is only $7,657,000. Clearly these large, statewide organizations are a breed apart from
traditional credit unions and are in fact larger than 59% of the banks currently operating in Kansas.

For the record, Kansas bankers are not opposed to paying income taxes, although eliminating them
would create the level playing field we are seeking. We understand the important role state and federal
income taxes play in supporting our state and nations infrastructure. We cannot, however, sit idly by
when tax-exempt competitors and their regulator first ignore Kansas law (K.S.A. 17-2205) designed at
least in part to protect tax-paying financial institutions and now, when faced with a State Legislative
Post Audit Report that sheds light upon the credit union industry’s non-compliance, they simply ask
the Kansas Legislature to codify their actions.

Real World Effects of the Credit Unions Privileged Tax Status

Example #1:

A Topeka-based community bank with $53 million in assets recently lost a client/business loan
to a competing credit union. The roughly $500,000 business loan package included a $200,000
operating line of credit and a $300,000+ construction loan that would transition into a long-
term business mortgage. The income tax-paying bank in this case lost the client/loan simply
because they couldn’t compete with the interest rates being offered by the income tax-exempt
credit union. The bank offered a rate of Prime plus "4 percent.

“It is extremely difficult to compete with a competitor that enjoys a 35% or greater income
taxing advantage. We were very concerned by the loss of this loan, which would have had a
significant impact on our community bank with $45 million in total loans.”



- Gary Yager, President, VisionBank, Topeka, Kansas

Example #2:

A Garden City-based community bank with $57 million in assets has lost eight
commercial/business loans in the last 12 to 14 months to a competing state-chartered credit
union with assets of $209 million. These business loans totaled more than $3,750,000.

“The income tax advantage enjoyed by our competing credit union has made it impossible to
compete on numerous business loans in our community. Business loan rates being offered by
our credit union competitors have been as much as a full percentage point under Prime. We
are trying to compete, but the income tax-advantage they have is often too significant to
overcome for a tax-paying bank, such as ours.”

- Frank Reifschneider, President, Garden City State Bank

In conclusion, I would simply state that in light of the Department’s unwillingness to modify their
interpretation and actions after reviewing the findings of Legislative Post Audit, we believe more
prescriptive requirements regarding credit union fields of membership must to be adopted by the
Kansas Legislature. Failing to take action on this measure would be neglecting the fact that a
state law is not being adhered to. Additionally, establishing state standards that will foster greater
transparency and accountability of the Department’s internal approval processes for branching and
field of membership modifications also need to be adopted.

We believe the field of membership and transparency standards included in the subcommittee report on

Senate Bill 535 will remove any ambiguity that currently exists between Kansas Law and the Kansas

Department of Credit Unions’ interpretation of the law. This proposal will address the concerns raised

by Legislative Post Audit. Simply put, we believe this bill will establish much needed credibility and
accountability for the Kansas Department of Credit Unions and the state-chartered credit unions they

regulate.

I want to thank this committee for the time and effort you are devoting on this topic. This is an
extremely important issue and we stand ready to work with this committee and other stakeholders to
identify an equitable outcome on this matter. I am happy to respond to any questions you might have.

.
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To: Senate Financial Institutions and Insurance Committee

From: Matthew Goddard
Heartland Community Bankers Association

Date: March 6, 2008
Re: Senate Bill 535

The Heartland Community Bankers Association appreciates the opportunity to appear before the Senate
Financial Institutions and Insurance Committee to express our support for the subcommittee report on Senate
Bill 535. The subcommittee report represents a fair compromise on the credit union field of membership
issue. Most importantly, by grandfathering current credit union members, it will not interfere with established
relationships between credit unions and their customers.

Field of membership is on the public policy agenda because in 2006 the Legislative Division of Post Audit
determined that the Credit Union Department’s interpretation of field of membership requirements “doesn’t
appear to conform to State Law.” HCBA believes that the common bond is the primary justification for the
unique benefits of the credit union charter and as such it is important that the common bond be enforced.

Senate Bill 535, both in its original form and as incorporated in the subcommittee report, offers a common
bond requirement very similar to the standard that is applied to federal credit unions. The subcommittee
report prohibits the mixing of occupation and association common bonds with geographic or community
common bonds but puts no other restrictions on association or occupation credit unions. It allows a
geographic field of membership to include multiple contiguous political jurisdictions so as long as the
combined population of those jurisdictions doesn’t exceed 500,000. As an alternative, a credit union could
serve a Metropolitan Statistical Area so long as its population does not exceed 1,000,000. The subcommittee
report also increases the public’s knowledge of credit union applications by requiring greater public
notification of branch openings and field of membership changes.

Reinstituting a meaningful common bond is important not only to income and privilege tax taxpaying
financial institutions that compete with credit unions but also the people of Kansas. The credit union industry
would have you believe that the common bond exists in a vacuum and has no correlation with either a credit
union’s tax-exempt status or its lack of Community Reinvestment Act (CRA) obligations. HCBA disagrees
with this and believes the common bond has been the traditional justification for exempting credit unions
from income taxes and CRA. The common bond requirement should not be allowed to fade away due to
regulatory indifference unless credit unions give up the benefits that come with it. Since they seem unwilling
to do that, HCBA believes Senate Bill 535 is necessary to preserve the common bond for Kansas-chartered
credit unions.

Credit unions are not the only companies that do not issue capital stock and that are owned by depositors or
customers instead of stockholders. Eight depositor-owned, mutual savings associations operate today in

Kansas. Unlike credit unions and despite their ownership structure, however, they still pay income taxes. In
T L Commifie
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a. .on to mutual savings and loans that pay the privilege tax, mutual insurance companies like Blue C
Blue Shield of Kansas and State Farm pay a premiums tax. This would appear to indicate that the common
bond has more to do with a credit union’s tax exemption than its lack of capital stock and stockholders.

Sixty years ago, mutual savings and loans were exempt from taxation just like credit unions are today. In a
2001 report mandated by Congress, “Comparing Credit Unions With Other Depository Institutions,” the
Treasury Department explained why mutual savings associations lost their tax exempt status:

“In 1951, however, Congress removed the thrift tax exemption because these institutions had

evolved into commercial bank competitors, and had lost their “mutuality,” in the sense that
the institutions’ borrowers and depositors were not necessarily the same individuals.
Congress determined that, under these circumstances, their tax exemption afforded them an
unfair advantage over commercial banks.”

The major regulatory benefit that credit unions receive due to their supposed adherence to the common bond
is that they are not required to comply with the Community Reinvestment Account. When Congress enacted
CRA for banks and savings and loans in 1977 there was little justification for including credit unions because
their borrowers and depositors were the same people. When credit unions adhered to a strict common bond
requirement such as a single employer or a concentrated and well-defined neighborhood, it was a forgone
conclusion that the credit union did a good job of meeting the needs of its customers. After all, a factory
employees’ credit union could only lend to workers at the factory and a neighborhood credit union could only
take deposits from members of the neighborhood where it was making its loans.

As credit unions have expanded their field of membership to include the entire state of Kansas in some
instances, there is no regulatory oversight along the lines of CRA to ensure that credit unions are serving their
entire market areas. For example, if a credit union’s field of membership is anyone who lives, works or goes
to school in the state, the Department of Credit Unions isn’t making sure the credit union is actually serving
people of all income levels in all four corners of the state. This was not an issue when credit unions followed
a narrow concept of the common bond but it should be now that the common bond is more of a loose thread
than a close knit group.

If credit unions want to be freed from what they apparently consider to be the oppressive yoke of the common
bond and field of membership standards, then they should also be willing to give up the benefits that come
with “limiting” their membership to groups having a true common bond. Credit unions that believe that the
common bond requirements in the subcommittee report on Senate Bill 535 are too constricting have the
option of converting to a mutual savings and loan or savings bank. As a savings association, they would no
longer have a field of membership requirement. As a mutual institution, they would still be owned by their
depositors and borrowers, just as they are now, but would be free to operate and branch freely anywhere in
Kansas. Among HCBA’s own membership, we have two former credit unions, one in Texas and one in
Minnesota.

In 1951, the savings and loan industry chose the opportunity for future growth at the expense of taxation.
Today, bank-like credit unions refuse to make that same choice. The subcommittee report on Senate Bill 535

is therefore necessary to preserve the common bond.

Thank you for your kind consideration of HCBA’s support of the subcommittee report on Senate Bill 535.
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Testimony In Opposition To SB535

John J. Federico, JD

815 SW Topeka Bivd.
- Offered on Behalf of the Kansas Credit Union Association (KCUA)

Topeka, KS 66612
Senate Financial Institutions & Insurance Committee
Office; 785.232.2557

Fax: 785.232.1703 M
Cellular: 785.554.6866 AirEH 52005

Chairperson Teichman,

Thank you for the opportunity to appear before your committee in strong
opposition to SB 535. I appear on behalf of the Kansas Credit Union Association

and respectfully urge you to not advance this legislation.

My testimony focuses on a couple of key principles which I hope you take into
consideration as you deliberate on the bill.

1) The rationale offered as the basis for the legislation is based on
conjecture and opinion, not a legal determination.

2) SB535 is punitive.

4) Passage of the bill would offer the appearance of preferential treatment
in favor of traditional banks, to the detriment of member-owned

financial cooperatives.

4) The bill is anti-consumer.

[ encourage you to review the attachments I have provided as part of my
testimony.

Thank you for your time and consideration.
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LAW FIRM

B__LACKWELL SANDERS PEPER MAR'EI:J—

LLP

4801 Main Street, Suite 1000 Kansas City, MO 64112
P.0. Box 219777 Kansas City, MO 64121-6777
Tel (816) 983-8000 Fax (816) 983-8080
WEBSITE: www.blackwellsanders.com

November 10, 2006

Ms. Marla S. Marsh

President/CEO

Kansas Credit Union Association

610 S. Westdale Drive, Suite 100

Wichita, Kansas 67209

Re: Legislative Post Audit Committee Report Titled Regulation of Credit Unions:

Reviewing the Department of Credit Unions' Procedures for Ensuring
Institutions’ Safety, Soundness, and Compliance with the Law
Qur File No.: 58568-2

Dear Ms. Marsh:

You have asked us to give our opinion regarding the Legislative Post Audit Committee’s
(the “Committee™) suggestion that the Kansas Department of Credit Unions has improperly
interpreted the statutory limitation on credit union membership. The Committee’s view is
contained in the May 2006 Performance Audit Report entitled Regulation of Credit Unions:
Reviewing the Department of Credit Unions’ Procedures for Ensuring Institutions’ Safety,
Soundness, and Compliance with the Law (the “Report”).

We believe that the Committee has relied far too heavily on an interpretation of federal—
not Kansas—law that was immediately repudiated by the United States Congress. In addition,
the Committee has ignored important language in the Kansas statute itself, in reaching its

conclusion.

This may well be the result of the Committee relying solely on itself for its legal
interpretations and not seeking the opinion of the Department’s legal counsel. Of course, we
should acknowledge that the Committee can draw its own conclusions with regard to what it
views as sound policy. We would respectfully suggest, however, that such conclusions should
not be premised upon faulty legal analysis regarding the state of the law in this area.

It is our opinion that the Kansas Department of Credit Unions has reasonably interpreted
the state law governing credit union membership to ensure the safety and soundness of the state’s
credit unions. This interpretation has created strong credit unions with the resources ne¢éssary to
protect the interests of consumers, who are their members. Further, its action recognizes the
Department’s obligation under the act to protect the interests of the members of the credit unions
by ensuring the financial soundness of each institution. ' o

KC-1430376-1
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Ms. Marla S. Marsh
November 10, 2006
Page 2

FEDERAL LAW INFORMS, BUT DOES NOT CONTROL KANSAS LAW

The federal case that the Committee focuses on to support its view is National Credit
Union Administration v. First National Bank & Trust Co. et al., 522 U.S. 479 (1998). That case
found, in a five to four decision, that the then existing federal law required a single “common
bond” between the members of a credit union based on their occupation or their residence in a
well defined geographic area. /d. at 503.

The mere fact that four of the justices disagreed with the majority’s position makes it
clear that the Committee’s argument—supported primarily by this decision—is not as strong as
they suggest in their Report. More importantly, however, whatever the United States Supreme
Court thought about the federal statute does not govern how the Kansas courts might interpret
the Kansas statute nor does it help determine what the legislature intended when it enacted the

statute in 1929.

In our federal system the United States Supreme Court is not the final arbitrator on the
meaning of our state’s laws; the final arbitrator is the Kansas Supreme Court. See Kansas Public
Employees Retirement System v. Reimer & Koger Associates, Inc., 262 Kan. 635, 669 941 P.2d
1321, 1343 (1997) (holding that “[f]ederal court decisions on issues of state law are not binding
on and have limited precedential effect in state courts™). This is a position long accepted by the
United States Supreme Court. See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938).

Indeed, the Committee has turned Kansas common law on its head by arguing that
federal court decisions govern the interpretation of Kansas law. The Kansas Supreme Court has
repeatedly held the contrary: “The interpretation of the laws . . . of Kansas by the Supreme Court
of Kansas is controlling upon the federal . . . courts.” Reimer, 262 Kan. at 670, 941 P.2d at 1343
(emphasis added) (citing Quality Oil Co. v. DuPont & Co., 182 Kan. 488, 493, 322 P.2d 731
(1958)); see also State ex rel. Stephan v. Finney, 254 Kan. 632, 633, 867 P.2d 1034, 1036 (Kan.
1994). Since the Erie ruling, the federal courts have generally recognized that federal decisions
cannot be “seriously suggested [as] an ‘informed prophecy’ as to the meaning of a state statute.”
Commerce Oil Refining Corporation v. Miner, 303 F.2d 125, 128 (1st Cir. 1962).

Thus, the significance of the cited split decision in the federal courts is of limited
importance to the issue raised by the Committee and certainly is not an “informed prophecy” as
the Report appears to argue. Moreover, the Committee’s suggestion that the wording of the
federal statute is “nearly identical” to the state statute ignores a significant difference.

The Kansas statute expressly contemplates that, even with the limitations it imposes,
credit union membership will be both “large and small.” K.S.A. § 17-2205. The parenthetical
including this language is assiduously left out of the Committee’s quotation of the state statute.

KC-1430376-1 -4
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Id. (reading, in part, “shall be limited to groups (of both large and small membership) . ..”). This
parenthetical anticipates the large memberships of which the Report complains.

THE DEPARTMENT’S INTERPRETATION PROTECTS CONSUMERS

In addressing the issue of multiple common bonds, the Committee ignores the
requiremernt that the Department of Credit Unions establish rules and regulations to ensure the
safety and soundness of credit unions—although it acknowledges that the Department contends
that permitting multiple common bonds has “minimized the risk a credit union would experience
severe financial problems.” Report at 15.

In interpreting the intent of the legislature, the Kansas courts “are required to consider
and construe together all parts” of a statute “and are not permitted to consider only a certain
isolated part . . . of an act.” Reimer, 262 Kan. at 644, 941 P.2d at 1328 (citations omitted). The
Committee should likewise look at the whole statute and determine the intent of the legislature in
1929 “from a general consideration of the entire act.” Id. at 643, 941 P.2d at 1328.

In the very first line of the Report, the Committee acknowledges that the “Department of
Credit Unions was established in 1968 to oversee the safety and soundness of Kansas-Chartered
Credit Unions.” Report at i. Generally the Report gives the Department high marks for
completing that mission and the vast majority of the Report is focused on preserving the
soundness of the state’s credit unions. Report at 17-20; 24-24; 29-34,

Curiously, however, there is no significant discussion of how the Section 17-2205
membership provision is impacted by the safety and soundness mandates contamned in Sections
17-2201, 2204a, 2206(b), (c), and (h), 2207, 2209, 2210, 2214, 2215, 2217, and others. Most of
these provisions are easier to comply with the greater the financial resources available to the
credit union. Likewise, the services that credit unions are authorized to provide are less likely to
impact the soundness of a particular credit union the greater the resources of the union.

As the Department has recognized, the greater the membership, the greater the resources
available to an individual credit union and the more sound that union will be. Report at 15.
Taking this reality into account and recognizing that the membership provision must be
interpreted along with a general consideration of the entire act, it is our view that the Department
has reasonably interpreted the act to permit multiple bonds of occupation and geographic areas
that cross county lines. Indeed, the rural nature of our state demands some flexibility if our
citizens are going to join their financial resources together to form credit unions that can
effectively compete in the modern marketplace.

KC-1430376-1 3
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It must be acknowledged that the Committee’s view that Section 17-2205 limits
membership to a single common bond is one possible interpretation of the statute. But there is
nothing on the face of the statute that expressly limits membership to a single common bond or
that expressly limits membership to only a commeon bond or common geography. Moreover, the
statute was originally adopted in 1929 and there is no available legislative history to tell us what

was intended.

THE COMMITTEE’S FAULTY LEGAL ANALYSIS DOES NOT IMPEACH THE DEPARTMENT’S
LONG-STANDING, CONSUMER ORIENTED, REASONABLE INTERPRETATION

What is clear is that reasonable people can differ on whether the statute limits
membership to a single common bond and whether membership can be based on both geographic
limits and common occupations. Not only has the Department concluded that this is appropriate,
its federal equivalent and four United States Supreme Court Justices concluded that this would
be acceptable under the more narrow federal statute. Finally, it cannot be ignored that the United
States Congress disagreed with the Supreme Court’s majority opinion and promptly enacted
legislation to reverse the result which the Committee relies upon.

Given the Department’s mandate to ensure the safety and soundness of all credit unions,
and the Department’s reasonable conclusion that a larger membership has and will continue to
ensure the soundness of the credit unions in Kansas, its decision to permit membership based on
large geographic areas and on multiple common bonds is reasonable and in compliance with
state law. Moreover, there is nothing in the state statute that expressly prohibits the
Department’s view and the Committee’s reliance on the now repudiated Supreme Court opinion

is misplaced.

Very Truly Yours,

LU Kardltns Bpu Taskin S

KC-1430376-1
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HISTORY OF BANK COMMISSIONERS

Date of Service

Field of Membership Approvals
for Multiple Common Bonds

January 14, 1929 - May 1, 1929

Former Bank Examiner and
First Asst Bank Commissioner

May 1, 1929 - March 1, 1935

H. W. Koeneke
Herkimer State Bank
Exchange State Bank,
Parsons

March 1, 1935 - April 1, 1937

R. A. Haines
Prairie State Bank, Augusta

April 1,1937 - April 1, 1941

Elwood Brooks
Farmers National Bank, Oberlin

B. A. Welch

July 1, 1963 - June 30, 1967

April 1, 1941 - June 30, 1951 B A Weleh g _—
January 6, 1955 - August 31, 1955 E‘n%h%t;:;g Bank, Clay Center
?ggéember 1,1955 - January 31, Gordon W. Lindley, Topeka
February 1, 1956 - May 20, 1958 | parb B o0l . XXXX
| June 3, 1958 - June 30, 1963 li‘;*;gl’;‘sosg‘?:gaf{( Luray XXXX
J. 0. Wilsén | XXXX

Kansas State Bank, Wichita

July 1, 1967 - December 31, 1968

John A. O'Leary, Sr.
Peoples State Bank, Luray
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HISTORY OF CREDIT UNION ADMINISTRATORS

: Field of Membership Approvals
Date of Service Name for Multiple Common Bonds
July 1, 1968 — September 9, 1975 Robert A. Arnold XX
September 10, 1975 — August 17, 1979 | Lovelle Frazier XX
August 18, 1979 - January 17, 1986 John B. Rucker XX
Gary Atkins,
January 18, 1986 — March 17, 1986 Acting Administrator
(CU Council Chair)
March 18, 1986 — July 17, 1990 William A. Kasting XX
July 9, 1990 — August 26, 1993 Wayne Warfel XX
Sue Shelby,
August 27, 1993 — October 31, 1993 Acting Administrator
(CU Council Chair)
November 1, 1993 — December 4, 1997 | John P. Smith XX
December 1, 1997 — September 23, Jerel Wright XX
2005
Jack L. Hohman,
September 24, 2005 — February 1, 2006 | Acting Administrator
(KDCU Staff)
February 2, 2006 — Present John P. Smith XX
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- Kansas CREDIT UNION. STATISTICS

State Charter Federal Charter Total Average/CU
Number of ¥Members | 504,203 54,410 558,613 4,944
| Total Loans 2,057,760,779 230,285,088 2,288,043,867 20,248,194
% Total Assets 2,942,147,133 365,234,352 3,307,381,865 29,268,866
i Number of Cus 89 24 113

*Credit Union Statstics from Natonal Credit Union Administration for June 2007,

Kansas CRepiT UNION AND BANK COMPARISON

AVERAGE ASSET SIZE (S IN MILLIONS) | NumBer OF INSTITUTIONS Kansas MARKET SHARE (ASSETS)

Savings Credit
300.0 341 a Banks Unions
700.0 350 - 18.8% 5.3%
600.0 - 300 — L e ’
500.0 — 250 —
400.0 | 200 —
300.0 S 150 = , 113
200.0 100 —
100.0 50 — | ke l
0.0 0 — BN 2 sween ‘
Banks  Savings Credit Banks Savings Credit ' 3' Banks
Banks Unions Banks Unions 75.9%

*Credit Union Staustics and Bank Staristics from Credit Union National Association and FDIC for June 2007.

MARKET SHARE - BUSINESS LoANS*

100 100
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* FDIC. NCUA and Hancock, et. al.
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The Credit Union Difference

It is important to truly understand how credit unions are unique and different, and why we remain a
necessary and extremely popular financial alternative for more than 550,000 Kansans.

Not-for-profit. Credit unions are not-for-profit financial cooperatives. We exist to serve our members,
not to make a profit. Unlike most other financial institutions, credit unions do not issue stock or pay
dividends to outside stockholders. Instead, earnings are returned to our members in the form of lower
loan rates, higher interest on deposits, and lower fees.

Taxation. Credit unions do pay taxes - payroll taxes, sales taxes, and property taxes. Credit unions are
exempt from State corporate and Federal income taxes.

Ownership. Credit unions are economic democracy. Each credit union member has equal ownership
and one vote — regardless of how much money a member has on deposit. At a credit union, every cus-
tomer is both a member and an owner.

Volunteer Boards. Each credit union is governed by a board of directors, elected by and from the credit
union’s membership. Board members serve voluntarily.

Membership Eligibility. By current state statute, credit unions cannot serve the general public. People
qualify for credit union membership through their employer, organizational affiliations like churches or
social groups, or a community-chartered credit union.

Financial Education for Members. Credit unions assist members to become better-educated consum-
ers of financial services. For example, Kansas credit unions partner with the Kansas State Treasuer's
Office to bring MoneySmart Camp to middle school students across the state. MoneySmart is a day
camp designed to encourage healthy money management among youth.

Social Purpose. People Helping People. Credit unions exist to help people, not make a profit. Our goal
is to serve all of our members well, including those of modest means - every member counts. Our
members are fiercely loyal for this reason. They know their credit union will be there for them in bad
times, as well as good. The same people-first philosophy causes credit unions and our employees to
get involved in community charitable activities and worthwhile causes - just ask us.

THE CREDIT UNION DIFFERENCE, 1
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CREDIT UNIONS ARE DIFFERENT FROM BANKS

STRUCTURE

Credit unions are member-owned, not-for-profit
financial cooperatives that offer services to their
members.

Banks are for-profit, board and stockholder con-
trolled, financial corporations that offer a wide va-
riety of financial, investment, insurance and real
estate services to their customers.

Credit unions operate under a one-member, one-
vote system.

Bank stockholders hold influence based on the
total value of their stocks. Bank customers do not
own a financial interest in the bank.

Volunteer, unpaid boards operate credit unions.

Bank boards are generally compensated for their
service.

The earnings of a credit union, minus operating
expenses, are returned to the members in the
form of higher deposit rates, lower loan rates and
lower fees.

The profits of a bank, minus operating expenses,
are divided among the stockholders of the bank.

TAX TREATMENT OF INCOME

Credit unions do not pay federal income tax on
the earnings of the credit union, but do pay all
other relevant taxes such as payroll, property and
sales taxes.

Banks do pay federal income taxes on corporate
profits, although about one-quarter of all U.S.
banks have adopted Subchapter S status. The
foregone tax revenue arising from bank Subchap-
ter S is now nearly equal to the value of the credit
union tax exemption.

Credit unions, unlike many other participants in
the financial services market, are exempt from
Federal and most State taxes because they are
member-owned, democratically controlled, not-
for-profit organizations generally managed by vol-
unteer boards of directors and because they have
the specified mission of meeting the credit and
savings needs of consumers, especially persons
of modest means.

Banks do not have a tax exemption because they
are a for-profit business intended to provide prof-
its to their stockholders. Their customers own
no financial interest in the bank. (The amounts
banks pay stockholders dwarf their tax bills: Over
the past five years, they've paid almost $100 bil-
lion more to stockholders than in taxes.)

THE CREDIT UNION DIFFERENCE, 2
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It is with the best interests of our 500,000 Kansas credit union member/owners in mind that all Kansas credit unions make
the following declaration to each member of the Financial Institutions & Insurance Interim Committee.

WE ARE HOPEFUL...

* You remain committed to providing Kansas consumers the competition, confidence and convenience they seek when
choosing a financial services provider.

= At atime when banks are allowed, unfettered by the legislature, to open branches anywhere they choose convenient for
their customers and offer them an expanded variety of services including securities and insurance products, and at a time
when the Legislature has chosen not to restrict the rapid expansion of Pay-Day Lenders, we respectfully ask that you not
impede our ability to serve Kansas consumers by constricting who and where Kansas credit unions can serve.

* Yourespect the long history and precedence of the decisions that have been made by Kansas regulators, who, even when
a single bank commissioner served as the regulator for both the banking and credit union industry, have as their highest
priorities the maintenance of a competitive marketplace and the protection of consumers by guaranteeing the safety and
soundness of each Kansas credit union.

* You are aware that the entire credit union industry is resolute in the belief that there has been no violation of the law, and
that you take into consideration the entity that has claimed otherwise is not the Attorney General for the State of Kansas
nor a judge or jury, but rather our competitors from the banking industry who dominate the market.

= That even though we only maintain a small five percent market share, the competition we do provide the banks and the
limited services we are allowed to offer to our more than 550,000 member/owners, does indeed benefit Kansas consum-
ers. In short, we have failed to identify the harm that a pro-growth, free-market approach has caused.

» If you do desire to make a change, that you identify this as a “credit union” problem that should be solved not by our
competitors, but by the credit union regulator and/or the credit union industry. Perhaps the solution that is the fairest
and that would provide the necessary clarity to the credit union department regulator is to codify the current practice as
consistent with the precedence that has been set and works to the overwhelming benefit of Kansas consumers.

3-/4
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Testimony for the
Senate Financial Institutions and Insurance Committee

In Opposition to Senate Bill 535

Jerel Wright
AVP-Governmental & Public Affairs
Kansas Credit Union Association

Thursday, March 6, 2008
Chairman Teichman and members of the commitiee:

| am Jerel Wright, with the Kansas Credit Union Association, the trade association representing
the interests of 87 state-chartered credit unions and 24 federally-chartered credit unions
operating in Kansas. We oppose SB 535 as it will have a chilling affect on 78% of the credit
union in Kansas.

As | read through SB 535, | was reminded of why | work so hard on behalf credit unions. My
sole motivation is to serve the members of our organization, just as a credit union’s principal
motivation is to serve the consumers who become the member owner’s of a credit union. When
| do my job right, | ultimately serve every Kansas consumer by helping to promote their right to
have a credit union as a choice among the many financial service providers in Kansas.

SB 535 is an attack on consumer choice.

Credit unions oppose SB 535 because the bill appears to rob Kansas consumers and Kansas
credit unions of their decision over who can become a credit union member. This bill takes
away our right to choose by giving the Kansas banking industry the power to create credit union
law. | believe Kansas consumers and Kansas credit unions deserve the right to make our own
financial choices rather than surrendering them to the banking industry. The bill will effectively
eliminate the state charter in Kansas.

Would you please consider my thoughts about the proposed change which some would
describe as grandfathering of current members? Grandfathering in this bill simply means to
establish that current members stay members.

Let me share my review of one short, simple subsection that appears to propose language that
is favorable for a credit union, but falls devastating short of protecting a credit union'’s right to
serve their current geographic area as approved by the state of Kansas. The language appears
to reasonably establish that a member can stay a member of a credit union, forever.

7 ¢T Commu Hee
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This provision becomes unreasonable when read along with New Section 1 pertaining to
branching. New Section 1 appears to establish that a credit union may bring in new members to
a branch only when they fall within the “stated field of membership”. So, while a credit union is
allowed to keep a branch to serve existing members, no new members may be served by the
branch if they are fall outside of the “stated field of membership”. Next, in looking at Section 2
pertaining to field of membership, new membership at the branch may be constricted because it
falls outside of the credit union’s “stated field of membership. The combined changes in New
Section 1 and Section 2 may lead to the slow death of the branch because no new member may
join the credit union through this branch.

This section on grandfathering seems to be very straightforward, yet the section on
grandfathering becomes a farce because it provides no protection for the credit unions. The
proposed simple solution becomes confusing and the helping hand extended by the banking
industry to the credit union industry and to all Kansas consumers becomes but an illusion.

SB 535 is a bad bill!

SB 535 harms credit unions!

So, is the credit union industry right? Is the banking industry right? In the end, after you have
heard all of the debate, ask yourself one question.

Is SB 535 good for Kansas consumers?

SB 535 is as attack on consumer choice. We urge you to vote against SB 535. If you feel
compelled to approve legislation to clarify credit union common bond and field of membership,
we urge you to support HB 2676.



5u1(c)(14) —
Credit Unions
and Other
Mutual Financial
Organizations

If your erganization wants to obfain recognition
of exemption as a cradit union without capital
stock, organized and operated under state law
for mutual purposes and without profit, it should
file an application including the facts, informa-
tion, and attachments described in this section.
In addition, it should follow the procedures for
filing an application described in chapter 1.

Federal credit unions organized and oper-
ated in accordance with the Federal Credit
Union Act, as amended, are instrumentalities of
the United States, and therefore, are exempt
under section 501(c)(1). They are included in a
group exemption letter issued to the National
Credit Union Administration. They are not dis-
cussed in this publication.

State charter=d cradit unions and other mu-
tuzl financial organizations may file applications
for recognition of examption from fedearal incoms
tax under section 501(c)(14). The other mutual
financial organizations must be corporations
or associations without capital stock organized
before September 1, 1357, and operated for
mutual purposes and without profit to provide
resarve funds for, and insurance of, shares or
deposits in:

1. Domestic building and loan assaociations,

2. Cooperative banks (without capital stock)
organized and operated for mutual pur-
poses and without profit,

3. Mutual savings banks (not having capital
stock represented by shares), or

4. Mutual savings banks described in section
591(b).

Similar organizations, formed befaore September
1, 1857, that provide reserve funds for (but not
insurance of shares or deposits in) one of the
types of savings institutions described in (1), (2),
or (3) above may be exempt from tax if 85% or
more of the organization's income is from pro-
viding reserve funds and from investments.
There is no specific restriction against the issu-
ance of capital stock for these organizations.

Building and loan associations, savings and
fean associations, mutual savings banks, and
cooperative banks, other than those described
in this section, are not exempt from tax. How-
ever, cerain corporations organized and oper-
ated in conjunciion with farmers’ cooperatives
can be exampt.

Application form. The Internal Revenue
Service does not provide a printed application
form for the use of organizations described in
this section. Any form of written application is
acceptable as long as it shows the information
indicated in this section and includes a declara-
tion that it is made under the penalties of perjury.
The application must be submitted in duplicate.

State-Chartered
Credit Unions

Your organization must show on its application
that it is formed under a state credit union law,
the state and date of incorporation, and that the
state credit union law with respect to loans,
investments, and dividends, if any, is being com-
plied with.

A form of statement fumished to applicants
by the Credit Union National Association is ac-
ceptable in meeting the application require-
ments for credit unions, and may be used
instead of the statement form of application just
described. The following is a reproduction of that
form.

Claim for Exemption from Federal Income

Tax (Date)
The undersigned (Complete
name) Credit Union, Inc., (Com-

plete address, including street and number), a
credit union operating under the credit union law
of the State of. , claims exemption
from federal income tax and supplies the follow-
ing information relative to its operation.

1. Date of incorporation

2. It was incorparated under the cradit union
law of the State of ,and is
being operated under uniform bylaws
adopted by said state.

3. In making loans, the state credit union law
requirements, including their purposes, se-
curity, and rate of interast charged
thereon, are complied with.

4. lts investments are limited to securities
which are legal investments for credit un-
ions under the state credit union law.

. lis dividends on shares, if any, are distrib-
uted as prescribed by the state cradit
union law.

m

|, the undersigned, a duly authorized officer of
the______ CreditUnion, Inc., declare
that the above information is a true statement of
facts conceming the cradit union.

S ignaturcre s]
Officer. Title.
Other Mutual

Financial Organizations

Every other organization included in this section
must show in its application the state in which
the organization is incorporated and the date of
incorporation; the character of the arganization;
the purpose for which it was organized; its actual
activities; the sources of its receipts and the
disposition thereof; whether any of its income
may be credited to surplus or may benefit any
private shareholder or individual; whether the
law relating to loans, investments, and dividends
is being complied with; and, in general, all facts
relating to its operations that affect its right to
exemption.

The appiication must include detailed infor-
mation showing either that the organization pro-
vides both reserve funds for and insurance of
shares and deposits of its member financial or-
ganizations or that the organization provides
reserve funds for shares ar deposits of its mem-
bers and 85% or more of the organization's
income is from providing reserve funds and from

Chapter 4 Other Section 501(c) Organizations

investments. Thera should be attached a c.
formed copy of the articles of incorporation or
other document setting forth the permitted pow-
ers or activities of the organization; the bylaws or
other similar code of regulations; and the latest
annual financial statement showing the receipts,
disbursements, assets, and liabilities of the or-
ganization.

501(c)(19) —
Veterans’
Organizations

A post or organization of past or present mem-
bers of the Armed Forces of the United States
may file Form 1024 to apply for recognition of
exemption from federal income tax. You should
follow the general procedures outlined in chap-
ter 1. The organization must alsa meet the quali-
fications described in this sectian.

Examples of groups that would qualify for
exemption are posts or auxiliaries of the Ameri-
can Legion, Veterans of Foreign Wars, and simi-
lar organizations.

To qualify for recognition of exemption, your
application should show:

1. That the post or organization is organized
in the United States or any of its posses-
sions,

2. That at least 75% of the members are past
or present members of the U.S. Armed
Forces and that at least 97.5% of all mem-
bers of the organization are past or pres-
ent members of the U.S. Amed Forces,
cadets {including only students in college
or university ROTC programs or at armed
services academies) or spouses, widows,
or widowers of any of those listed here,
and

3. That no part of net earnings benefit any
private shareholder or individual.

In addition to these requirements, a veter-
ans' organization also must be operated exclu-
sively for one or more of the following purposes.

1. To promote the social welfare of the com-
munity (that is, ta promote in some way the
common good and general welfare of the
people of the community).

2. To assist disabled and needy war veterans
and members of the U.S. Armed Forces
and their dependents and the widows and
orphans of deceased veterans.

3. To provide entertainment, care, and assis-
tance to haspitalized veterans or members
of the U.S. Armed Forces.

4. To carry on programs o perpetuate the
memory of deceased veterans and merh-
bers of the Amed Farces and to comfort
their survivars.

5. To conduct pregrams for religious, charita-
ble, scientific, literary, or educational pur-
poses.

6. To sponsor or participate in activities of a
patriotic nature.

Page 55
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AN ACT relating to credit unions; concerning membership; amending
K.S.A. 17-2205 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 17-2205 is hereby amended to read as follows: 17-
2205. (a) The membership of a credit union shall consist of the organizers
and such persons, societies, associations, copartnerships and corporations
as which have:

(1) Been duly elected to membership and-have;

(2) subscribed to one or more shares and have paid for the same;-and
have; and

(3) complied with such other requirements as the articles of incor-
oration may contain. Gredit-unien—erganizations—shall beJimited—te

(b) The membership of a credit union may include any combination
of one or more groups of both large and small membership having com-
mon bonds of occupations, associations or geographic areas.

(c) As used in this section “geographic areas” means all or portions
of one or more counties.

Sec. 2. K.S.A. 17-2205 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its
publication in the statute book.



"8 87277-7704

P.O. Box 7704 ; ” Toll-Free:
i Fax:
na Boulevard ) Connect Line:

Wichlta, I£S G7215 or:

Cessna Employees

316.517.6578 Credit Union Loans:

Testimony in Opposition of SB 535
Senate Financial Institutions & Insurance Committee
March 6, 2008

I am Larry Damm, President of Cessna Employees Credit Union in Wichita, Kansas. Our
Credit Union serves employees and retirees of Cessna Aircraft Company and their
family members. | have returned early from the national Credit Union Governmental
Affairs Conference and appreciate the opportunity to address this committee.

I have visited a number of legislators over the last several months regarding the issue
before you. A common question is, “Why are you guys doing this to us?” The “you guys”
refer to both the credit union and banking industry representatives involved in this intra-
industry struggle.

As a reminder, this process began when the Kansas Bankers Association successfully
convinced the Legislative Post Audit Committee to launch a review of the Kansas
Department of Credit Unions over three years ago. Through one paragraph in that report
regarding an auditor's “opinion” of interpretation of the “field of membership” statute, they
have been able to successfully move the debate from KDCU to a review of the entire
Kansas credit union industry and through several stages of legislative committee
hearings. That brings us to today.

The purpose of my testimony is to reflect on the fundamental structural differences
between credit unions and banks. Although we offer many of the same products and
services, we are not "just like taxpaying banks". The differences | will point out are not
meant to judge “good” versus “bad”, they are simply to note that we are very different.

Banks are “for profit corporations”, credit unions are “not-for-profit financial
cooperatives”. This can be clearly differentiated by referring to the federal tax code.
Banks operate under corporate tax laws generally as Chapter C or Sub S corporations.
Credit unions operate under an entirely different 501(c) section of the tax code. As a side
note, there is no reference as to who credit unions must serve in operating under this
code section.

Banks are owned by their stockholders. Stockholders invest in a bank for the purpose of
getting a return through reasonable profits of the operation. Their investment is “at-risk”,
they deserve a return. This is not bad.

Credit unions do not issue stock. Credit unions are owned by their members. All of their
members! In their ownership, they also deserve a “return on their investment”. But credit
unions are "not-for-profit". Members receive their return in the form of rates, fees and
services.
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The Board of Directors of a bank are elected by their stockholders and are generally

paid fees for their services. Again, they are providing service both as owners and
representatives of other stockholders, so this is not bad. Credit union directors are
elected by the members of the credit union and have similar fiduciary responsibilities to a
bank board. However, by law, they cannot be compensated. They are Volunteers!

I'd like to also point out a similarity that goes somewhat unnoticed. KANSAS CREDIT
UNIONS PAY TAXES! We pay sales taxes, payroll taxes and real and personal property
taxes. Our tax exempt status applies only to federal and state income (or privilege) tax.

The sole purpose of a credit union is to SERVE ITS MEMBERS! The banking community
has characterized Kansas credit unions as “lawbreakers” and that we are “violating the
public trust”. This is just not true. We are good people, trying to help good people, under
the rules provided to us over the last several decades.

In closing, it is my opinion that the timing of this type of legislation couldn't be worse. The
country is experiencing an economic slowdown. Although less prevalent in our region,
Kansans will be impacted by the “subprime mortgage crisis” created by others in the
financial services industry. Many financial institutions are tightening their credit policies,
making it even more difficult for consumers to navigate through their personal financial
situations.

As | noted earlier, | returned early from a conference in Washington DC. We heard from
several Congressional leaders. They had a common theme. As they spoke of their
concerns over the subprime mortgage crisis, they first acknowledged that credit unions
were not a part of the problem. However, they challenged our industry to do what we do
best. They challenged us to be there for our members and to be a part of the solution!

It is ironic that here in Kansas we are on a different path. [nstead of broadening
availability of financial services to Kansas consumers, the Kansas Bankers Association
and their associates are asking you to restrict access to credit union financial services
and limit consumer choice. | respectfully ask that you oppose SB535. This is just bad

public policy.

Thank you for giving me the opportunity to make these comments.

H -
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March 6, 2008
To the members of the Financial Services Committee

Please vote against Senate Bill 535.

Consumers should continue to have the right to choose. The option of
choosing and the availability of credit unions help all consumers.

All taxpayers, whether members or not, benefit from the presence of credit
unions in the marketplace. Credit Union competition helps keep prices
lower.

It’s going to be tough for consumers in the coming months, with the
mortgage crisis, declining stock market, lay-offs and high energy prices,
families will be stretched. Credit unions perform best during these times,
when consumers are looking for real solutions to real problems. Our
alternative to payday loan program being one example of our efforts and
since we were not a part of the mortgage problem we can be a part of the
solution for many consumers.

Please consider this component of the post audit study: “Credit unions
have not grown at the expense of other businesses.” We are about “People
Helping People” it is not about profit. Kansans need and benefit from this
choice.

In 1929, credit union statue was written, it was short, sweet and simple,
leaving room for the document to evolve. So, that the not-for profit,
volunteer led, democratically ran financial cooperative... (a credit union)
would a foundation on which to build. That has taken place during the last
60 years. Our regulator and our credit unions have made decisions that have
enhanced the financial lives of our member owners. Today, almost 600
thousand Kansans choose a credit union. Credit union success has helped
consumers, without hurting other businesses or requiring state assistance.

In the coming month, real Kansans will face real problems and they will
need real solutions. Let credit unions be there to help as we are today, not



as a hodgepodge of confusion, closed branches, expelled fields-of-
memberships and entities waiting for legal interruptions.

I ask on behalf of the 8600 current members of Central Star Credit Union,
please vote NO to Senate Bil
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Good morning. My name is Gary Regoli, and I'm President/CEO of

the Boeing Wichita Credit Union, or as we’re more commonly known,

BWCU.

A. Senate Bill 535 (SB 535)

The following sections of SB 535 need more discussion:

1) The sub committee stressed to an inquirer that in the proposed

2)

3)

branching transparency process the Administrator has the right to
determine if a hearing happens (Page 2, line 7), inferring that the
transparency process is not meant to be cumbersome to the
parties involved. However, Page 2, line 41 requires the Credit Union
Council to conduct a hearing if one is requested by an adversely
affected or aggrieved person. This is inconsistent.

Page 5, lines 16 — 18 set capital standards for credit unions
wanting to add a branch. These standards are not consistent with
capital standards in the credit union industry.

While the intent is greatly appreciated, the proposal to grandfather
a credit union’s planned branch on land recently under contract in
a county that is not contiguous to the credit union’s field of
membership presents a dilemma. It appears that anyone who is
not a family member of an existing credit union member cannot be

solicited to join the credit union in their new branch.

B. Sentiments

In all of the meetings, hearings and discussions on this topic there

have been some sentiments expressed by Senators sitting in this room.

Sentiment 1

“I have friends on both sides of this issue and I do not want to be forced to

choose.” Constituents are the third, most important friend. Forget credit

unions and banks for a moment — would your constituents want more or

fewer choices for their financial services provider? Has the Attorney

T=2



General, any consumer advocacy group or public opinion poll spoken
against credit unions in Kansas?

Sentiment 2

“Some credit unions will have to make some hard choices.” Actually, if
this law were enacted, we would have no choice but would be forced to
shrink our FOM. The hard choices are to be made by this Committee.
Has the committee been shown that at least one credit union’s services
would be available to all Kansans? Is it appropriate for a CU bill to be
written by a KBA attorney? Do you really believe that change is in the
best interest of your constituents? Not just the constituents that make
sizeable contributions election campaigns but those working stiffs that
get up every day and go to work to try to make enough money to pay
their bills and buy expensive gasoline. Should payday lenders be able to
open outlets just about anywhere they want while Kansas Credit Unions
are banished?

If I remember correctly, last year Mr. Wareham testified that when he
recently shopped for a car loan, he actually could have received a lower
rate from a credit union than his bank. But he could not bring himself to
borrow from a credit union. If I were in his shoes [ might have made that
same decision. I appreciate his honesty in sharing that with the Interim
Committee. The same choice Mr. Wareham was given must be allowed to
continue for all Kansans when they are shopping for their car loan or
looking for the best rate when depositing their hard earned dollars.
(Exhibit 1)

Sentiment 3

“My main concern is the rule of law and I believe credit unions have
expanded beyond their original intent.” None of us were in Topeka, KS in
1929 when Mr. Roy Bergengren visited here, perhaps in these very halls,
and worked towards having the Kansas credit union law passed as he
had done in many other states. What did he say about growth? (Exhibit
2)



Has this committee heard enough discussion about the (large and
small) parenthetical statement in Mr. Bergengren’s K.S.A. 17-2205?
What is the definition of large? (Exhibit 3)

C. Impact

Will the US Credit Union industry consider Kansas as being
progressive in its treatment of its own credit unions or will you decide to
place Kansas on a short list of states that are considered unfriendly to
their own credit unions such as our neighbors to the east in Missouri?
This is a chance to be progressive, as they were in Michigan just a few

years ago, (Exhibit 4) or to cave to special interests.



COMPETITOR COMPARISON

WICHITA MARKET

March 3, 2008 | July 23, 2007 February 21, 2008| July 30, 2007
AUTO Deposit Rates
Used 100%LTV USED 100%LTV 1 year CD 1 year CD
2005 Model Vehicle | 2005 Model Vehicle BWCU 3.15 4.50
60 mos 60 mos Credit Union of America 3.80 5.00
BWCU 5.74% 6.74% Mid American Credit Union 4.25 3.30
Mid-American 6.49% 6.89% Credit Union Average 3.73 4.27

Z[CUOfA 5.99% 7.00%

>|Cessna 6.20% 6.45% Intrust Bank 3.10 4.00

Z|Central Star 6.00% 6.75% Emprise Bank 2.19 4.27
Equishare 6.75% 7.00% Fidelity Bank 2.75 4.00
Golden Plains 6.10% 6.90% Commerce Bank 2.75 4.00
Credit Union Average 6.18% 6.82% Wachovia Bank 1.90 5.01

Capitol Federal Savings 3.50 5.25
Intrust 5.80% 6.90% Rose Hill Bank 3.25 4.25
Southwest Natl 7.89% 7.99% Bank Average 2.78 4.40

. |[Emprise Bank 7.25% 7.25%

% Bank of the West 6.74% 7.33% Edward Jones 3.30 5.15
Bank of America 5.19% 6.64% Fidelity Investments 3.20 5.15
Rose Hill Bank 7.00% 8.43% Merrill Lynch 3.05 4.95
Capitol Federal 7.50% 7.50% Brokerage House Average 3.18 5.08
Bank Average 6.77% 7.43%
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COMPETITOR COMPARISON
Lawrence Market

March 3,2008 |  July 23, 2007 February 21, 2008| July 30, 2007
AUTO 1 year CD 1year CD
Used 100%LTV USED 100%LTV
2005 Model Vehicle | 2005 Model Vehicle | |BWCU 3.15 4.50
60 month Term 60 month Term KU CU 3.10 4.50
BWCU 5.74% 6.74% Community America CU 3.25 5.15
KU Credit Union 5.95% 6.39% Credit Union Average 3.17 472
Super Chief CU 6.49% 6.39%
«|Free State CU 6.25% 7.00% Commerce Bank 2.65 4.00
£/Midwest Regional 5.75% 9.50% Douglas County Bank 3.00 4.00
s|Educational CU 6.25% 6.40% US Bank 1.45 3.43
5/Comm America 6.40% 8.15% University National Bank 3.55 4.06
Credit Union Average 6.12% 7.22% Peoples Bank 2.22 3.55
Corner Bank 2.83 4.06
|Douglas County Bank 7.00% 8.25% Bank Average 2.62 3.85
5|Peoples Bank 7.25% 7.50%
U S Bank 4.99% 6.99% Edward Jones 3.30 5.15
Capital City Bank 6.49% 7.59% Fidelity Investments 3.20 5.15
Central National Bk 5.90% 9.02% Merrill Lynch 3.05 4.95
Bank Average 6.33% 7.87% Brokerage House Average 3.18 5.08
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CRUSADE

The Fight for Economic Democracy
In North America, 1921-1945

Roy F. Bergengren
In collaboration with
Agens C. Garland and James W. Brown
Exposition Press — New York

“Although there are now approximately seven million credit union members in North
America and their credit unions reach in service at least twenty million people, the organization of
credit unions has just begun. We hope to see, as the years go by, many million more people, of the
same general economic category as those already served by credit unions, eleigible to the thousands
of additional credit unions that they will organize. The seven million members are a fair cross

section of the rank-and-file citizenship of North America. The important advantage of the credit

union setup is that the membership can be increased to a hundred million without any change in

the credit union laws. Another equally important fact is that the credit union is always an

organization managed locally, with the sovereign power always in the hands of local officers; great

growth does not offer any threat of too great a concentration of power.”

What Is a Credit Union (p 23-24)
Growth and Potential



17-2204a Investments; Limitations;
definition of credit union services
corporation.

(a)Notwithstanding any other provision
contained in the laws of this state providing for
investments by credit unions, such credit unions
may invest, through their board of directors and
under written investment policies established by
the board, in the bonds, debentures or other similar
obligations issued under the authority of and
pursuant to the act of congress known as the farm
credit act of 1971, as amended. The total amount
of such bonds, debentures or other similar
obligations of any one obligor or maker shall at no
time exceed 15% of the shares, undivided earnings
and reserves of the credit union.

(b)Subject to rules and regulations of the
administrator, credit unions may invest, through
their board of directors and under written
investment policies established by the board, in
capital stock of and make loans to a credit union
services organization, except that any such
investment in the capital stock of or loans to a
credit union services organization shall not exceed,
in the aggregate, 2% of the credit union's
unimpaired shares, reserves and undivided
camings. "Credit union services organization"
means an organization established to provide
operational and financial services primarily to
credit unions.

(c) Subject to written guidelines issued by the
administrator, a credit union may invest its funds,
through its board of directors and under written
investment policies established by the board, in
investment securities defined by the administrator.
Excépt for obligations of wholly owned
government corporations, or obligations which
provide a return of principal and interest which is
guaranteed by an agency of the federal
government, the total amount of such investment
securities of any one obligor or maker held by the
credit union shall at no time exceed 15% of the
shares, undivided earnings and reserves of the
credit union.

(d) Except as provided in subsection (g) of
K.S.A. 17-2204, and amendments thereto, a credit
union is prohibited from participating directly or
indirectly in: (1) The purchase or sale of a standby

commitment; (2) a futures contract; (3) in adjusted
trading; or (4) in a short sale of a security. A
credit umion's directors, officials, committee
members and employees, and immediate family
members of such individuals, may not receive
pecuniary consideration in connection with the
making of an investment or deposit by the credit
union.

() Nothing contained in this section shall be
construed to prohibit any funds of a credit union
from being invested as now provided by law.

History: L. 1957, ch. 153, § 1; L. 1971, ch.
76, § 1; L. 1973, ch. 93, § 1; L. 1987, ch. 85, § 2;
L. 1995, ch. 128, §1; L. 1996, ch..72, §1; July 1.

17-2205 Membership of credit union.

The membership shall consist of the organizers and
such persons, societies, associations,
copartnerships and corporations as have been duly
elected to membership and have subscribed to one
or more shares and have paid for the same, and
have complied with such other requirements as the
articles of incorporation may contain. Credit union
organizations shall be limited to groups (of<both
large-and+smallvmembership) having a common
bond of occupation or association or to groups
residing within a well-defined neighborhood,
community or rural district.

History: L. 1929, ch. 141, § 5; L. 1951, ch.
204, § 2; L. 1972, ch. 57, § 2; July 1.

17-2206 Supervision by
administrator; reports, plans and
programs, penalties; examination, fees.

(a) Credit unions shall be subject to the
exclusive supervision of the administrator and shall
make and keep current such books and records,
prepare reports and establish plans and programs
concerning the safety and soundness of the credit
union as may be required by rules and regulations
adopted by the administrator and shall make a
report of condition to the administrator at least
semiannually, on blank forms to be supplied by the

=
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490.352 Domestic credit union; membership; composition; field of membership;
application;

approval by commissioner; revision; extension.

Sec. 352. (1) The membership of a domestic credit union is comprised of each person that organized the
domestic credit union, and each person that meets all of the following:

(a) The person belongs to a group of persons that is within the domestic credit union's field of
membership.

{(b) The person is accepted by the domestic credit union as a member.

(c) The person pays any entrance or membership fee required by the domestic credit union.

{(d) The person pays for 1 or more shares, including a membership share if the domestic credit union
requires ownership of a membership share.

(e) The person complies with any other requirement for membership contained in the domestic credit
union's bylaws.

(2) The credit union board of a domestic credit union shall establish the field of membership for a domestic
credit union. The field of membership shall consist of 1 or more of the following:

(a) One or more groups of any size that have a common bond of occupation, association, or religious
affiliation.

(b) One or more groups composed of persons whose common bond is residence, employment, or place of
religious worship within a geographic area composed of I or more school districts, counties, cities, villages,
or townships.

(c¢) One or more groups whose common bond is common interests, activities, or objectives.

(3) One or more credit unions may serve 1 or more groups described in subsection (2).

(4) A credit union board that establishes or revises the field of membership of the domestic credit union
shall submit the proposed or revised field of membership to the commissioner for approval on an
application

form provided by the commissioner, The commissioner shall promptly notify an applicant when he or she
determines that an application is complete and the date of that determination. If the application seeks to
revise

a field of membership to include 1 or more groups described in subsection (2)(b), the commissioner may
require that the applicant provide additional information regarding the common bond of persons within the
proposed geographical area or areas. The commissioner shall establish standards for obtaining this
additional

information.

(5) The commissioner has 60 days after the date of determination described in subsection (4) to approve or
disapprove of an application under subsection (4). In reviewing an application under subsection (4), the
commissioner must first determine whether the proposed field of membership meets the common bond
requirements of subsection (2). If the commissioner determines that the proposed field of membership does
meet the common bond requirements of subsection (2), then the commissioner may only disapprove of the
application on the basis of safety and soundness of the domestic credit union. If the commissioner does not
approve or disapprove of the application, or extend the 60-day period under subsection (6), within that 60-
day

period, the application is considered approved as of the day after the 60-day period.

(6) The commissioner may extend the 60-day period described in subsection (5) for 1 or more additional
60-day periods for administrative reasons or to allow for public comment if the commissioner delivers
notice

of each 60-day extension in writing to the domestic credit union before the 60-day period and any prior
Rendered Wednesday, March 05, 2008 Page 22 Michigan Compiled Laws Complete Through PA 18 of 2008

© Legislative Council, State of Michigan Courtesy of www.legislature.mi.gov

60-day extensions expire. An extension notice shall explain the reason for the extension. If the
commissioner

does not approve or disapprove of the application, or grant an additional 60-day extension, within a 60-day
extension period, the application is considered approved as of the day after the 60-day extension period.
The

commissioner may grant any number of 60-day extensions, but the domestic credit union may treat any
extension after the third 60-day extension as a disapproval of the application and may pursue any
administrative or legal remedies available for a disapproval. {fﬂ[ L/
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(7) If authorized in the bylaws of the domestic credit union, a member that is no longer in the field of
membership of the domestic credit union because the field of membership is revised under this section, or
the

member leaves the field of membership, may continue as a member, on the same basis as any other
member,

or on a different basis if the bylaws establish a different basis for that continued membership.

(8) A domestic credit union shall respond to an application for membership within 30 calendar days after
receiving it. If the domestic credit union determines that there is a sound business reason for the action, a

domestic credit union may deny membership to any applicant for membership.
History: 2003, Act 215, Eff. June 1, 2004:—Am. 2004, Act 471, Imd. Eff. Dec. 28, 2004,
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816 SW Tyler St., Ste. 300
TN Topeka, Kansas 66612
/ Kansas Phone: 785-233-4085
Cooperative Cell: 785-220-4068
' Fax: 785-233-1038
www. kansasco-op.coop

Council

Senate Financial Institutions & Insurance Committee

Hearing on Subcommittee Balloon for SB 353
Credit Union Common Bonds and Field of Membership

March 6, 2008
Topeka, Kansas

Madame Chairman Teichman and members of Senate Committee on Financial Institutions &
Insurance, thank you for the opportunity to comment on the Subcommittee balloon for SB
535 relating to credit union common bonds and fields of membership. | am Leslie
Kaufman, Executive Director for the Kansas Cooperative Council. The Kansas Cooperative
Council represents all forms of cooperative businesses across the state -- agricultural,
utility, credit, financial and consumer cooperatives. Cooperative enterprises operate in
every county across Kansas.

We realize the subcommittee has invested much time in reviewing SB 535 and considerable
effort to re-work portions of the bill. We appreciate their efforts but, at its core, the bill
will dramatically alter the playing field for credit unions. Additionally, we think the bill
could result in uneven treatment of credit unions in terms of growth potential depending
on whether your institution is located in a border county vs. a more centrally located
county vs. a larger metropolitan area.

Obviously, we see these issues much differently than the original proponents of the 5B 353.
As such, it is probably no surprise that the balloon before you is not what we would
consider a workable “compromise” when it still moves significantly away from decades of
precedent in credit union regulation. While we respect the differences in opinion and the
work of the subcommittee, we continue to support the approach outlined in HB 2676 as a
better alternative.

Leslie Kaufman, Executive Director
Kansas Cooperative Council
785-220-4068
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