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MINUTES OF THE SENATE JUDICIARY COMMITTEE

The meeting was called to order by Chairman John Vratil at 9:36 A.M. on February 6, 2008, in Room
123-S of the Capitol.

All members were present.
David Haley, excused
Greta Goodwin, excused
Donald Betts, excused

Commuittee staff present:
Athena Andaya, Kansas Legislative Research Department
Bruce Kinzie, Office of Revisor of Statutes
Karen Clowers, Committee Assistant

Conferees appearing before the committee:
Tom Stanton, Kansas County and District Attorneys Association
Robert Sanders, Kansas Parole Board
Rep. Peggy Mast
Teresa Walters, Emporians for Drug Awareness
Judy Moler, General Counsel, Kansas Association of Counties
Craig Murphy, Butler County Sheriff’s Office
Peter Ninemire, Families Against Mandatory Minimums

Others attending:
See attached list.

The Chairman opened the hearing on SB 479— Post release supervision for certain offenders convicted
under K.S.A. 21-4628.

Tom Stanton testified in favor, indicating SB 479 will correct an anomaly in the law which currently acts to
free persons who have been convicted of crimes for which the sentence is life from post-release supervision
(Attachment 1). Currently a prisoner serving a life term can shorten his or her parole/post release supervision
term by committing a felony while in prison

Robert Sanders spoke as a proponent, stating enactment of SB 479 is a positive step toward introducing
greater parity in sentencing (Attachment 2). The Board requested the provisions of SB 479 be expanded so
that offenders serve the longest term of post incarceration supervision carried by any of the offenses,
determinate or indeterminate, for which they have been convicted ans sentenced. The Chairman suggested
they provide a balloon amendment with the requested changes.

There being no further conferees, the hearing on SB 479 was closed.

The hearing on SB 481—Controlled substance, schedule 1. salvia and gypsum weed was opened.

Tom Stanton appeared in support as author of the bill (Attachment 3). Mr. Stanton provided background on
the effects of the drugs, trafficking as an uncontrolled substance, and increased use among Kansas teenagers.
Enactment of the bill will take a proactive stance in the fight against harmful drugs and protect the children
of Kansas.

Written testimony in support of SB 481 was submitted by:
Rep. Peggy Mast (Attachment 4)
Teresa Walters, Emporians for Drug Awareness (Attachment 5)

There being no further conferees, the hearing on SB 481 was closed.

The Chairman opened the hearing on SB 482—Substance abuse treatment for certain offenders.

Senator Derek Schmidt testified in support, indicating this bill is one of three intended to provide an additional
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CONTINUATION SHEET

MINUTES OF THE Senate Judiciary Committee at 9:36 A.M. on February 6, 2008, in Room 123-8S of the
Capitol.

treatment option for offenders with substance abuse problems (Attachment 6). SB 482 is not intended to
disrupt the existing treatment regime established by 2003 SB 123 but will provide the courts with the
additional option of incarceration based treatment for third time offenders sentenced pursuant to 2003 SB 123.

Craig Murphy appeared in support, stating that state drug treatment programs outlined in SB 482 will set the
stage for an offenders successful reentry into society while addressing one of the major public health and
safety issues of our time (Attachment 7).

Peter Ninemire spoke in a neutral capacity, indicating he supported the bill with some reservations
(Attachment 8). Mr. Ninemire stated jails and prisons do not cure addiction but are a necessary element of
change. They remove offenders from their lifestyle, environment, association and addiction forcing them to
some level of accountability. However, the approach that has shown consistent promise for reducing
substance abuse and criminal recidivism combines community-based drug treatment with ongoing criminal
supervision in the respective communities of origin of the offenders.

Written testimony in support of SB 482 was submitted by:
Judy Moler, General Counsel, Kansas Association of Counties (Attachment 9)
Ed Klumpp, Kansas Association of Chiefs of Police (Attachment 10)
Ed Klumpp, Kansas Peace Officers (Attachment 11)

Written testimony in opposition to SB 482 was submitted by:
Helen Pedigo, Kansas Sentencing Commission (Attachment 12)
Roger Werholtz, Secretary, Kansas Department of Corrections (Attachment 13)

The Chairman called for final action on SB 433—Uniform prudent management of institutional funds act.
Chairman Vratil reviewed the bill and a minor amendment recommended by the Uniform Law
Commissioners and the Kansas Judicial Council amending page 1, line 32.

Senator Bruce moved. Senator Donovan seconded, to amend SB 433 on page 1. line 32, changing the word
“and” to “or”. Motion carried.

Senator Donovan moved, Senator Schmidt seconded. to recommend SB 433 as amended. favorably for
passage. Motion carried.

The Chairman called for final action on SB 434—Code of civil procedure, electronically stored
information and reviewed the bill.

Senator Journey moved, Senator Schmidt seconded. to recommend SB 434 favorably for passage

The Chairman called for final action on SB 435— Amendments to revised Kansas juvenile justice code and
revised Kansas code for care of children. The Chairman reviewed the bill indicating most of the changes
to the code are technical in nature with one substantive change which defines the term infectious diseases
and replaces inconsistencies with references to infectious diseases. The Chairmanreviewed several technical
amendments proposed by the Judicial Council in a balloon amendment during testimony heard January 30.

Senator Bruce moved. Senator Donovan seconded, to amend SB 435 as reflected in the balloon amendment
distributed January 30 by the Kansas Judicial Council. Motion carried.

Senator Donovan moved, Senator Betts seconded, to recommend SB 435 as amended, favorably for passage.
Motion cartied.

Approval of Minutes

Senator Bruce moved, Senator Schmidt seconded, to approve the committee minutes of January 17 and
January 24. Motion carried.

The meeting adjourned at 10:19 A.M. The next scheduled meeting is February 7, 2008.
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Kansas County & District Attorneys Association

1200 SW 10th Avenue
Topeka, KS 66604
(785) 239-58922  Fax: (785) 234-2433
www kedaa.org
e The Honorable Senators of the Judiciary Committee

FROM: Thomas R. Stanton
Deputy Reno County District Attorney
President, KCDAA

RE: Senate Bill 479

Chairman Vratil and members of the Committee:

Thank you for consideration of Senate Bill 479, and for giving me the opportunity to
testify regarding this legislation. This legislation is intended to correct an anomaly in the law
which currently acts to free persons who have been convicted of crimes for which the sentence is
life from post-release supervision.

The current language of K.S.A. 21-4608 fails to take into consideration the effect of a
prisoner who has been sentenced to life in prison and who commits another crime while
incarcerated. For example, John Doe has been convicted of first degree murder, and is
sentenced pursuant to the law to life in prison. After serving the mandatory twenty-five years in
the system, he is eligible for parole subject to supervision for life. However, if Mr. Doe
commits a felony while in prison, he completes the twenty-five year sentence and begins serving
the sentence for that felony as mandated by the Kansas Sentencing Guidelines Act (hereinafter
referred to as “KSGA™). Under the current law, the defendant would serve that sentence, then
be released on the term of post-release supervision commensurate with the sentence for the new
crime. The post-release supervision would never be more than thirty-six months. Upon
completion of the term of post-release supervision mandated by the KSGA for the new crime,
Mr. Doe would then be released from supervision, with the prior term of parole supervision
being null and void. In other words, a prisoner serving a life term can shorten his or her
parole/post-release supervision term by committing a felony while in prison. This legislation
would correct this problem and require the prisoner to serve the original term of parole
supervision for life.
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This legislation is designed to protect the community from those who have no regard for
human life. I ask you to support this bill.

Respectfully submitted,

Thomas R. Stanton
Deputy Reno County District Attorney



/—\4 Kathleen Sebelius, Governor
KANSAS e
and ReEntry Liaison

PAROLE BOARD www.dc.sfate.ks.us

Paul Feleciano, Chairperson
Robert Sanders, Member
Patricia Biggs, Member

MEMORANDUM
TO: SENATE JUDICIARY COMMITTEE, SENATOR VRATIL, CHAIRMAN
FROM: KANSAS PAROLE BOARD
DATE: FEBRUARY 6, 2008
RE: 2008-SB 479
INTRODUCTION

2008-SB 479 relates to the term of post-incarceration supervision required of certain
offenders. The Kansas Parole Board strongly supports this proposed policy change.

ANALYSIS AND CONSIDERATION

Presently, incarcerated offenders with a life sentence imposed by the Court who are convicted
subsequently of a guidelines-level crime for an offense committed during his/her incarceration, upon
achieving parole suitability on the non-guidelines crime, the term of post-incarceration supervision for that
offender is tied to the guidelines-level crime and the life sentence is completed.

An example would be an offender serving a 20 to life sentence for kidnapping and aggravated robbery
who, while incarcerated, is convicted of introduction of contraband to a correctional facility (K.S.A. 21-
3826(a)). This severity level 5 crime carries with it a term of post release supervision of 24 months which,
with the application of earnable goodtime credits while on supervision may be reduced to 12 months.
Under current law, this post-release supervision term is the duration for which the offender must be
supervised in the community. Absent the subsequent conviction for trafficking in contraband, the offender
would serve a term of post incarceration supervision of life. In essence, current law rewards additional
anti-social criminal behavior within the confines of our correctional facilities.

SB 479 remedies this situation and allows retention of the life term of post incarceration supervision for an
offender in this scenario.

ANTICIPATED IMPACT

When considering the parole suitability of offenders who present with cases such as that described in the
example above, the current Parole Board has been reluctant to issue a positive finding in terms of parole
suitability knowing that the severity of the initial offense, the degree of victim harm, and the truncated term
of post incarceration supervision would apply. The enactment of SB 479 is viewed as remedying the
disparity imposed by additional bad acts and felony convictions within the confines of correctional
facilities. Anecdotally, there have been some offenders who have admitted during a parole hearing that
they committed additional offenses while incarcerated to “get out from under” the life sentence.

ADDITIONAL CONSIDERATION: AMENDMENT REQUEST

While the Parole Board supports SB 479, we feel that the policy stops short of achieving true parity in this
domain of sentencing. In particular, if an offender is sentenced to an indeterminate term of incarceration
less than “life” (e.g., 20-80 years) and s/he is convicted of a new sentence determinate sentence while
incarcerated, this offender is still “rewarded” by the elimination of the indeterminate maximum sentence
date in lieu of the new guidelines sentence with its term of post incarceration supervision.

Senate Judiciary
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Kansas County & District Attorneys Association
1200 SW 10th Avenue
Topeka, KS§ 66604
(783) 232-5822  Fax: (785) 234-2433
www. kedaaorg

TO: The Honorable Senators of the Judiciary Committee

FROM: Thomas R. Stanton
Deputy Reno County District Attorney
President, KCDAA

RE: Senate Bill 481

Chairman Vratil and members of the Committee:

Thank you for consideration of Senate Bill 481, and for giving me the opportunity to
testify regarding this legislation. Two insidious hallucinogenic drugs have appeared in
communities across this nation. Those drugs are salvia divinorum, also known as salvinorum A,
and datura stramonium, also known as gypsum weed or jimsom weed. This bill would
criminalize the possession, use and sale of these drugs by listing them as controlled substances
pursuant to K.S.A. 65-4105(d).

Salvia divinorum is a powerful psychoactive herb grown primarily in South America.
Videos of teenagers using the drug have appeared on You Tube. These videos show children
using the drug and entering a state in which neither the body nor the emotions can be controlled.
According to the information I have gathered, many of these “trips” result in horrifying,
depressing hallucinations. Use of the drug has been linked to the suicide of one Delaware
teenager, Brett Chidester. Brett was a well adjusted, bright, high school student who began
purchasing the drug over the intemmet. He ultimately committed suicide when the “insight” he
received during the use of this drug resulted in his conclusion that his life was not worth living.
The tragedy led to the Delaware legislature taking the action I am asking you to take today.

The DEA reports that the drug has been added to the schedule I list of controlled
substances in Delaware and Missouri. Controls on the drug were passed in Tennessee,
Oklahoma, Maine and North Dakota in 2006. As of July 2007, the following states have
proposed legislation to control the drug: Alabama, Alaska, California, Florida, Illinois, Towa,

Senate Judiciary
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New Jersey, New York, Ohio, Oregon, Pennsylvania, Texas, and Kansas. While there have
been no salvia-related deaths reported in Kansas, the fact that this substance is not controlled
makes it difficult to track its current effects in our State.

Datura stramonium is a weed found in many parts of this country. Its use has been
promoted in the recent past by, again, videos available by internet which depict teenagers
“getting high” using the drug. The high has been described as a “living dream,” with
hallucinogenic effects that can last for days. A major concern with this drug is the fact that
dosages which result in the desired “high” and dosages that can result in death are extremely
close. If a person uses this drug and does not experience the expected result, a second dose can
then kill the user.

There are times in life when the prudent action to be taken is to wait until a particular
situation occurs before taking action. This type of reactive response is sometimes preferable to
alternative courses of action. There are other times when the prudent course to follow is a
proactive course of action. When it comes to these substances, the prudent action is to pass this
legislation now. We should not wait for the death of a child in Kansas to take steps to control
these drugs.

Respectfully submitted,

Thomas R. Stanton
Deputy Reno County District Attorney
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Testimony for SB481
February 6" 2008

Members of the Committee, thank you for the opportunity to speak a few words about the merit
of this piece of legislation. We all desire to protect our young people from unnecessary harm.
This important bill will help to move toward that goal. The active chemical - Salvinorin A,
which is found in Salvia, is the strongest naturally occurring psychoactive drug known to date.
There are several ways of ingesting this drug and the youth culture has caught on to the
hallucinogenic effects of its use.

Salvia is an extremely potent drug and the effects of taking it becomes stronger with each use.
For this reason, I join with law enforcement, parents, and organizations across Kansas and ask
you to pass this legislation to help keep our children safe.

Respectfully,
: J
e | } )
s . | cee e
ﬁr”j-J v’{ / } i

Peggy Mast, State Representative
76™ District
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Hmporians for Drug A wareness, Inc.
Working for a Safer Community

PO Box 2015 Emporia KS 66801

620.341.2450 voice
620.341.2331 fax

February 6, 2008

Honorable Senator Vratil, Chair, and
Distinguished Members of the Judiciary Committee:

The changes proposed by Senate Bill No. 481 related to controlled substances in the State of Kansas represent a
significant effort to prevent the use of two hallucinogens that are, as yet, unscheduled on a national basis and,
therefore, considered legal for use, purchase or cultivation. Several individual states have already taken the step
to address the dangers of Salvia Divinorum or Salvinorum A. Datura Stramonium, commonly known as jimson
weed, grows wild in Kansas making it particularly relevant to try to control.

Internet sites abound proclaiming the purported benefits and “mind-expanding” properties of both of these
plants. Not only can the information on these sites be misleading in regards to health benefits, but because the
two are “plants”, potential users may have the impression that they are “natural” substances and, thus, much
safer than is actually the case.

By adopting legislation that adds salvia and jimson weed to other controlled substances, our state can be
proactive in helping to raise awareness and possibly prevent many injuries or deaths.

Respecfully,
Tenesa Waltens

Teresa Walters, Certified Prevention Specialist
Executive Director

Visit our website at www.emporiansfordrugawareness.com Senate Judiciary
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Testimony in Support of Senate Bill 482
Presented to the Senate Judiciary Committee
by Senator Derek Schmidt

February 6, 2008

Mr. Chairman, members of the committee, thank you for the opportunity to testify today
in support of Senate Bill 482.

This legislation is one of three bills -- Senate bills 482, 483 and 484 -- that taken
together are intended to provide an additional treatment option to help break the cycle
of addiction for certain drug offenders. They would provide a third option, available to
courts on a discretionary basis, to provide in appropriate cases both treatment and
incarceration instead of forcing courts to choose between treatment or incarceration.

In developing this legislation, | have worked with the Department of Corrections and
with others to ensure this approach would be workable within our overall corrections
system.

We have been careful not to disturb the existing treatment regime established by
Senate Bill 123, and with respect to the felon DUI bill (Senate Bill 484) we have been
cautious not to unduly disrupt the community-based treatment regime put in place
several years ago by Senate Bill 67. But the additional option of incarceration-based
treatment is important in helping give courts a full range of options to tailor the
appropriate combination of punishment and treatment intervention for individual
offenders.

The individual approach of these bills is as follows: Senate Bill 482 focuses on
providing this additional treatment option for third-time offenders sentenced pursuant to
Senate Bill 123. Under current law, these third-time offenders would simply be
incarcerated in a traditional facility and would not receive community-based treatment.
This new approach would provide an additional, intermediate treatment option before a
person is sentenced to traditional incarceration for subsequent offenses. In short, it
gives one more chance -- a third chance -- for treatment to work before traditional
incarceration is substituted for treatment, but it does so by trying a different, more-
intensive form of treatment than the community-based treatment offered for first- and

second-time offenders. Senate Judiciary
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Senate Bill 483 focuses on condition violators whose violation is that they used drugs or
alcohol while on parole or probation. Under this proposal, judges would have an option
to revoke a person's parole or probation only for the period of time needed for that
person to serve a term of intensive drug-treatment in a state drug rehabilitation prison
(probably 120 or 180 days). This is a middle-ground option between, in effect, ignoring
the violation and a complete revocation of parole or probation.

Senate Bill 484 focuses on felons convicted of a third or subsequent DUI. Of the three
bills, this is the one that has the greatest possibility of producing a short-term,
quantifiable savings of taxpayer funds by relieving county jails of the costly burden of
housing felon DUI offenders. Under this proposal, certain of these offenders could be
sentenced by a court to serve their time in a state drug-treatment facility instead of in
the county jail. It is likely that significant jail expansion projects could be delayed or,
possibly, eliminated as a result of this approach -- and, of course, the offender would
receive better, more-intensive treatment that would increase the likelihood of breaking
the cycle of addiction and preventing future offenses.

Thank you, Mr. Chairman, for considering these measures. | would stand for questions.

6—2
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Before the Kansas Senate Judiciary Committee
Testimony of Sheriff Craig Murphy, Butler County, Kansas
Regarding SB 482, An ACT amending KSA 21-4705

Chairperson Vratil, Vice Chairperson Bruce, and distinguished members
of the Committee:

My name is Craig Murphy, Sheriff of Butler County, Kansas appearing
before you today in support of the proposed changes set out in Senate Bill
482.

[ support the presumption that drug offenders will be sentenced to state
drug treatment programs. This approach will produce no negative impact
on County Jail inmate populations, and is intended to set the stage for the
successful reentry of these offenders into society.

Bed space in all of the county jails in Kansas is in short supply, and any
initiative with the primary focus of reducing that pressure while
addressing one of the major public health and safety issues of our time
will always have my strong support.

Sheriff Craig Murphy
Butler County Sheriff

Execcutive Director Darrell Wilson Officer Manager Carol Wilsen Legal Counsel Bob Stephan

Home Page: ks-sheriff.org Senate Judiciary
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Families Against Mandatory Minimums February 6, 2008

F OUNDATI ON RE: 5B482 — 5B483 — SB484

Senator Vratil and Honorable Members of this Committee:

Thank you again for this opportunity to testify before this committee, especially on this bill,
which | support, but with reservations. While | am testifying on behalf of Families Against
Mandatory Minimums, some of my comments are relative to my position as the supervisor of
substance abuse services for the Wichita and Sedgwick County Day reporting centers. In that
capacity, | can tell you that jails and prisons do not cure or even treat addiction, but they are
almost always a necessary element of change. They remove the offender from their lifestyle,
environment, associates and addiction, and force them to take some level of accountability. As
a student and practitioner of the “neuroscience of addiction” | can also tell you that
incapacitation provides the person an opportunity to begin restoring the chemical imbalance
caused by the prolonged use of drugs and alcohol.

However, this reaches the point of diminishing returns relatively soon. Real and effective treatment
must take place in these offenders respective communities of origin, “where the rubber meets the
road.” This is where the person gains the tools and skills to manage their cravings and obstacles with
the support of intensive ongoing cognitive-based treatment in conjunction with incentive-based
graduated sanctions that allow the offender to slowly integrate back into their community. | have
attached a research article on Integrating Substance Abuse Treatment and Criminal Justice Supervision
based on science and practice perspectives by Dr. Douglas Marlowe, a lawyer and clinical psychologist
by background. This research illustrates the importance of community-based intermediate sanctions
which create much stronger incentives, and generally produce an average 10 percent reduction in
recidivism when delivered in conjunction with treatment, than can be delivered in a prison setting.

This research article concisely, but yet comprehensively, outlines best practices related to this bill.
Integrated public health — public safety strategies blend the functions of the criminal justice system and
the drug abuse prevention system in an effort to optimize outcomes for offenders. Substance abuse
treatment assumes a central role in these programs, rather than being peripheral to punitive ends, and
is provided in the client’s community of origin, enabling clients to maintain family and social contacts

and seek or continue in gainful education or employment. The attributes they share are treatment,

avoiding incarceration (and related effects), close supervision and swift and certain consequences.

Both the National Institutes of Drug Abuse and Treatment Research Institute where Marlowe worked
prior to becoming Chief of Science, Law and Policy at the National Association of Drug Court
Professionals, validates that comprehensive and holistic community-based treatment is two, and in
some cases, three times as effective as treatment based in prison treatment facilities. Providing drug
abuse treatment with prison typically reduces criminal recidivism rates by only about 10 percent, but if
follow-up is absent in the community the results are indistinguishahble. Effectiveness of treatment
becomes all the more significant when we know that sustained abstinence from narcotics is associated

with a 40 — 75 percent reduction in crime.
Senate Judiciary

‘M
Attachment ) L

1612 K Street, NW » Suite 700 * Washington, D.C. 20006 * (202) 822-6700 « fax (202) 822-6704 » FAMM®@famm.org * N



A 2006, NIDA report tells us that 95% of those in prison for drug related offenses who do not receive
drug treatment in or outside of prison upon their release, end up relapsing into drugs, and 70% of them
return to prison. The addiction lies dormant in prison, and cannot be as effectively treated there as it
can be in the community where the offender is reintegrating. While incapacitation is an earned and
necessary element to treating compulsively addicted drug and alcohol abusers, treatment is all about
seamless continuity of services in the in the community in conjunction with graduated sanctions that
slowly integrate the offender back into the community, (or jail or prison) with the support of ongoing
therapy, family, employment, housing and quite possibly social services, such as mental health
treatment. Recovery is a process that has to be holistic. Many, if not all, of these essential elements to
recovery would be missing in a prison treatment setting, especially if it is in an isolated location.

These hills are long overdue and most worthy endeavors, but we have to utilize the approach that has
shown to be the most effective, and efficient. The approach that has shown consistent promise for
reducing drug use and criminal recidivism is an integrated public health-public safety strategy that
combines community-based drug treatment with ongoing criminal supervision in the respective

communities of origin of the offenders. What a wonderful opportunity this is to contribute to what all

of the folks here today for the Kansas Association of Addiction Professionals Lobby Day know is the most
vital and essential missing element from our communities for those who need recovery, which is some
type of in-patient treatment beds. We can save all the monies all the monies for bricks, mortar and bars
and build from existing structures or programs in the community by changing the configuration and
approach to the therapeutic model, while incorporating the vital criminal justice perspectives of
incapacitation and accountability.

People don’t go to treatment because they want to. It is because they have to.” Itisin large part
because the addiction has become part of the limbic, or survival system of the brain and the drug or
alcohol becomes as ar more paramount to that person than food. The only hope of changing this
dynamic is constantly engaging and training the logical, rational, but weaker neo or prefrontal cortex to
override those cravings in the environment drug and alcohol addicted persons face on a daily basis.
While | fully support these endeavors, we have to look at the most effective and efficient means of
delivering substance abuse services. To do this, we need only look at investing into and beefing up our
treatment capacity in many of the cities and counties across Kansas with the provisions in these most
worthy bills. In closing, | would like to commend Sen. Schmidt in his efforts toward treating drug and
alcohol addicted offenders, restoring lives, families and communities across Kansas.

Midwest Begional Organizer/Trainer
Families Against Mandatory Minimums
1926 S. Estelle — Wichita, KS 67211
E-mail: pninemire@famm.org

Ph: (316)651-5852



For those that might be interested to learn more about addiction, this is a Post-script about addiction
that was edited out of my published article “Treatment, not prison” that | attached to testimony in
opposition to SB409 on 1/24/08.

People do not practice behaviors that are outside of societal norms, or incongruent with family and/or
personal values, without creating belief systems to justify them. The larger the discrepancy between
our values and our behaviors, the greater the belief system must be to manage the internal conflict. In
this fashion, marijuana and other drugs work in much the same way as the cigarette smoker creates the
reason, or justification for smoking to satisfy the internal conflict, or cognitive dissonance, of knowing
the multitude of negative effects. The addiction is created because of the reward pleasure action,
where the reward is part of the relief from the intense physical discomfort caused by the chemical
imbalance created by nicotine. This is reinforced by psychological and habitual aspects, such as the
social interaction of co-workers having a cigarette during a planned break at work. Most psychoactive
drugs are not as physically addictive as nicotine, but create a mental or psychological addiction to the
reward of the associated feeling. Qver time, the chemical make-up of the brain is altered, and the
person becomes a “stimulus response machine.” They get stimulus, (feelings -both good and bad) and
the brain is now programmed to respond by seeking or doing the drug.

People do drugs because they like them. This also has to do with the reward pleasure center. Research
strongly suggests that the action that caused the reward is more deeply imprinted. The more intense
the reward, the more ingrained the memory and so the more likely the action will be repeated
(Wicklegreen, 1998). Refined psychoactive drugs are so strong that they can imprint the emotion
associated with the subsequent euphoria or pain relief more deeply than most natural memories (Inaba
& Cohen, 2000). The brain short-circuits the rational, logical neocortex and the addict becomes a
stimulus response machine. Dr. Nora Volkow, Director of the National Institutes of Drug Abuse, believes
that becoming an addict is more a matter of chance than anything, largely due to the mix of the right
combination of life experience and genetics. High levels of certain neurotransmitters, especially
dopamine receptors associated with pleasure, seem to protect against addiction, where low levels make
one more susceptible. Volkow’s research, and others, suggests that receptor space decreases with high
levels of stress, and increases when that it is relieved. This helps explain the correlation between life
crisis events sending some off into a “tailspin” that makes them more susceptible to addiction at these
times.

Addiction is also relative to the substance and the individual. Merrel Norton, a Georgia pharmacist,
turned addictions specialist at the University of Georgia, has become a national expert on the
neurobiology and pharmacology of the brain as it relates to addiction. He explains that the reason some
of us like white over dark chocolate, or methamphetamine over marijuana, can be found in the nucleus
accumbens region of our brain that determines which experiences we like best. This combined with
neurotransmitter/receptor site levels and life experiences, may explain in large part why | became
addicted to marijuana and not alcohol. Once the addiction cycle has begun, the combination of
biopsychosocial effects, and inability to resolve past or present life experiences, can make the wheel of
addiction difficult to escape.
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The National Association of Drug Court Professionals (NADCP) is pleased to announce that
Douglas B. Marlowe, 1.D., Ph.D. has joined our organization as Chief of Science, Law
and Policy.

In his new role, Dr. Marlowe will be responsible for translating the latest scientific findings
into useful and understandable practice and national policy, addressing legal issues facing
the drug court model and expanding NADCP's role in the full problem-solving court arena.

More About Dr. Marlowe:

Dr. Marlowe is an Adjunct Associate Professor of Psychiatry at the University of
Pennsylvania School of Medicine and former Director of the Division of Law & Ethics
Research at the Treatment Research Institute (TRI). A lawyer and clinical psychologist by
background, Dr. Marlowe has received numerous state and federal research grants to
study the role of coercion in drug abuse treatment, the effects of drug courts and other
specialized programs for drug-abusing offenders, and behavioral treatments for drug
abusers and criminal offenders. He is a Fellow of the American Psychological Association
(APA) and has received proficiency certification in the treatment of psychoactive
substance use disorders from the APA College of Professional Psychology. He has
published over 100 professional articles and chapters on the topics of crime and drug
abuse and is on the editorial boards of the journals, the Drug Court Review and Criminal
Justice & Behavior. From 2004 through 2007, Dr. Marlowe was a member of NADCP's
Board of Directors on which he served as Chair of the Research Committee and the Drug
Policy Reform Committee.

Doug Marlowe, J.D., Ph.D. can be contacted at 610-388-8606 or by email at
dbmarlowe@comcast.net.
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Integrating Substance Abuse Treatment and
Criminal Justice Supervision

Proponents of a pure public safely perspective on the drug problem hold that drug-invelved
affenders require consistent and intensive supervision by criminal justice authorities in order
to stay off drugs and out of trouble. In contrast, proponents of a theroughgoing public health
perspective commonly argue that clients perform better if they are lefi alone to develop an
effective therapeutic afliance with counselors. Both may be correct, but with respect to differ-
ent groups of offenders. One approach has shown consistent promise for reducing drug use
and criminal recidivism: an integrated public health-public safety strategy that combines
community-based drug abuse treatment with ongoing criminal justice supervision. This arti-
cle presents promising findings from programs implementing Lhis strategy and discusses

best treatment practices to meet the needs of both low-risk and high-risl clients.

“he drug abuse trearment and criminal justice systems in this councry deal
with many of the same individuals. Approximately two-thirds of clients in
Treatment Research Institute at the § l(mg—tcrm residenrial drug abuse treatment, one-half of clients in ourpatient drug

University of Pennsylvania abusc treatment, and one-quarter of clients in methadone maintenance treatment

Philadelphia, Pennsylvania

are currently awaiting a criminal trial or sentencing, have been sentenced to com-
munity supervision on probation, or were conditionally released from prison on
parole (Craddock et al., 1997). Conversely, 60 to 80 percent Gfpl’isot1 and jail
inmares, parolees, probationers, and arrestees were under the influence of drugs
or alcohol during the commission of their offense, committed the offense to sup-
port a drug addiction, were charged with a drug- or alcohol-related crime, or are
recular subscance users (Belenko and Peugh, 1998).

The co-occurrence of drug abuse and crime is not simply an a reifact of crim-
inalizing drug possession. Drug use significantly increases the likelihood thar an
individual will engage in scrious criminal conducr. More than 30 percent of vio-
lene crimes, including domestic violence, 60 to 80 percent of child abuse and
neglect cases, 50 to 70 percent of theft and property crimes, and 75 percent of
drug dealing or manufacturing offenses involve drug use on the part of the per-
petrator—and sometimes the victim as well (e.g., Belenko and Peugh, 1998;
National Institute of Justice, 1999). Sustained abstinence from narcotics is asso-

ciated with a 40- to 75-percent reduction in crime (¢.g., Harrell and Roman, 2001).
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In dealing with drug abusers who are criminal
justice offenders, many clinicians and service providers
supporca public health perspective, contending that
clients are best served chrough a focus on trearment,
with only minimal invelvement of the criminal jus-
tice system. LThey sometimes find chemselves at odds
with public safety proponents who say that criminal
offenders require constant supervision to succeed.
Both views are valid, buc neither is adequate in icself.
Research has shown thae neither the pure public safey
noran exclusively public health approach o the prob-
lem works fully: instead, it supports an integrated
approach that has very specific implications for best
pracrices (see Marlowe, 2002, for review). This arti-
cle briefly reviews results obrained from one-dimen-
sional public safety and public health scrategies and
presents promising findings from integrated public
healch-public safety programs. Finally, the implica-
tions for best trearment practices and client-program

matching are discussed.
PUBLIC SAFETY STRATECGIES

Drrug abuse is illegal and drug abusers are responsible
for a disproportionate amount of crime and violence,
Society often imprisons drug abusers to protect the
public and decer further drug use. Yer, within 3 years
of release from prison, approximately two-thirds of
all ottenders, including drug offenders, are rearrested
for a new affense, one-half are convicted of a new
crime, and one-halFare reincarcerated fora new crime
ora p;lrolc violation (].ungun and Levin, 2002). In
some studies, 85 percent ol"drug—ubusing offenders
returned to drug use within 1 year of release from
prison, and 95 percent recurned o drug use within 3
years {e.g., Martin etal., 1999). Providing drug abuse
creatment within prison typically reduces criminal
recidivism rates by only about 10 percentage points
(e.g., Gendreau ecal., 2001; Pearson and Lipron,
1999). Morcover, in the absence of followup trear
ment in che community, drug use outcomes are often
indistinguishable berween offenders who attended in-
prison drug abuse treatment and rhose who received
no treatment in prison (e.g., Marlowe, 2002; Martin
etal., 1999).

Drug abuse treacment in prison does, however,
confer limited, short-term benefits. Studies indicace
that in-prison treatment is associated with fewer dis-
ciplinary infractions by inmates and reduced absen-

cecism by correctional staff (Prendergast etal., 2001).
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Maore importandly, it increases the likelihood thatan
inmate will encer drug abuse treatment afeer release
from prison (Marcin ecal.. 1999). Possibly, in-prison
services enhance inmates’ motivation for change or
prepare them to use drug abuse treatment services
once they are in the communicy or in a transitional-
release setting,

[neermediate-sanction programs atcempt to reduce
drug use and criminal activity, as well as reduce coss,
by reducing the emphasis on incarceration and insti-
tuting close surveillance of drug-abusing offenders in
the community. In these programs, specially crained
probation or parole officers with light caseloads typ-
ically monicor offenders” compliance with weanment,
make surprise home visits, demand spoc-check urine
samples, phone-monitor compliance with home cur-
tews or house arrest, or interview employers, friends.
and relatives abour offenders” behavior.

Unfortunately, communicy-based intermediate-
sanction programs have had little impact. Approximarcely
50 to 70 percent of probationers and parolees fail to
comply with their release conditions, including drug
testing, attendance ar drug treatment, and avoidance
of criminal activity (e.g., Taxman, 19994). Morcover,
no incremental benefits are obrained from intensive
supervised probation and parole programs, electronic
monitoring, hoot camps, or house arrest (e.g., Gendreau
etal.. 2001; Taxman, 19994). Enhanced monitor-
ing of offenders in these programs often leads to a
grearer detection of infractions and cherefore, para-
daoxically, to seemingly worse cutcomes.

In practice, intermediate sanctions typieally have
been administered in isolation from treatment, with
an emphasis on moniroring and sanctioning at the
expense of porential rehabilirative functions. When
they have been administered in conjunction with treat-
ment, they have generally produced an average ofa
10 percentage-point reduction in recidivism (e.g.,
Gendreau eval., 2001), equivalent to what is com-
monly obuained from prison-based treatment pro-

grams.

PUBLIC HEALTH STRATEGIES

In a pure public health approach to drug-involved
offenders, drug abuse or dependence is viewed as a
discase chat requires treatment rather than confine-
ment or punishment. Accordingly, identifving drug
abuse problems among offenders and referring chose

individuals to treatment in the community is con-

The co-
occurrence of
drug abuse and
crime is not
simply an arti-
fact of crimi-
nalizing drug

possession.
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Drug abuse
treatment in
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increases the
likelihood that
an inmate

will enter drug
abuse treat-
ment after
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sidered to be potentially the most effective way o turn
them away from drug abuse and repeaced crime. Case
management to facilitate referral and coordinate ancil-
lary services for the offender-patients also is believed

to influence the success ol a public health strategy.

Referral to Treatment

To benefit from teatment, clients must attend the ses-
sions and participate in the interventions. Evidence
from the Drug Abuse Trearment Outcome Study. which
included an evaluation of a nationally representative
sample of outpatient and long-term residential drug

5

treatment programs, suggests that 3 months of pur-
ticipation in drug treatment may be a minimum thresh-
old for detecting dose-respanse effeces for the inter-
ventions (Simpson ecal., 1997). Thatis, with less than
3 months of treatment, there may not be asignificant
correfation between time in treatment and outcomes.
lc also appears that 6 to 12 months of treatment may
be a further threshold for observing lasting reductions
in drug use. In fact, 12 months of drug abuse treat-
ment may be a median point on the dose-response
curve, Approximacely 50 percent of clients who com-
plete 12 manths or maore of drug abuse treatment
remain abstinent for an additional vear after com-
pleting creatment (Mclellan ecal., 2000).

Unfortunacely, atericion in substance abuse trear-
ment programs is unaccepeably high, Approximately
70 percent of probationers and parolees drop out of
drug crearment or actend irregularly prior to a 3-month
chreshold, and 90 percent drop out prior o 12 months
(e.g., Marlowe, 2002; Taxman, 19994 Young et al.,
1991). Comparable attrition races are found for drug
abuse padients in general (e.g., Stark, 1992). These f‘lgf
ures suggest that, on average, only about 10 to 30 per-
centof clients. in or out ol the criminal justice sys-
tem, receive a minimally ;ult’quale Clt‘).‘;ﬂge ol d rug
trearment, Perhaps as few as 5 to 15 percent achieve
extended abstinence.

OF course, these figures are national averages for
rreatment-as-usual in communicy-based sectings, and
itis pnssflﬂe that p{u*liculur regimens may he more
successtul at retaining offenders in trearment. Further
research 1s needed to determine whether some treat-
ment interventons may be more acceprable o offender
populacions or superior for retaining offenders in treat-

ment in noninstitutional correctional settings,

Case Management

The use of specially trained case managers to con-
tinuously monicor offenders” attendance in counsel-
ing, take random urine samples to con firm drug absti-
nence, and provide progress reports to responsible
criminal justice authorities is a sorategy chat seeks o
ensure thar oftenders receive adequate dosages of treat-
ment. Yer, adding case-management services to drug
abuse treatment for offenders has produced mixed
findings.

In the 1970s, under the rubric of Trearment
Alternatives to Street Crime (TASC)—later renamed
Treatment Accountability for Safer Communities—hun-
dreds of case-management agencies were founded
across the country to identify and refer drug-using
offenders o a range of trearment services, monitor
their progress in treatment, and report compliance
information to appropriate criminal justice authori-
ties. Federal seed tunding for TASC was withdrawn

in the early 1980s, and now these programs generally

rely on a patchwork of local and Federal funds for their
continued existence.

TASC agencies operate very differently across
jurisdictions, with some prograns pl‘()\-’iding treat-
ment services directly, others developing contrac-
tual or formal referral arrangements wich trearment
programs, and still others making referrals with few
formal agency linkages. Generally, there are no sys-
tematic sanctions in TASC programs for individuals
who do not comply with their treatment regimens,

Early evaluations of TASC programs concluded
chey were generally effective ac identifying sub-
stance abuse problems among offenders and making
appropriate treatment referrals. Mareover, in a national
study, TASC clients were mare Ilkc‘i}' to C()mplc‘te a3-
month threshold of outpatient or residencial treat-
ment (48 percent and 37 percent, respcqivel)ﬂj than
were clients with no current legal involvement
(30 percent and 41 percent, respectively) (Hubbard
eral., 1988).

A recent evaluation of five large and representa-
tive TASC programs concluded, however, thateffects
on drug use and criminal recidivism were mixed (Anglin
etal., 1999). Drug use was significantly lower for
TASC clients in three of the five sites, and criminal
activity was lower inonly two ot the sites. These da
suggest that the effects of TASC programs vary con-
siderably, depending upon how well the programs

carry out their case-management responsibilities, Tt
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is reasonable to hypothesize thac TASC agencies will
be most effective if they have moderate caseloads,
meaningful control over the quality of the services
their clients receive, and the ﬂbi“[‘\‘ o pr()\-’idt‘ mean-
ingful consequences if clients fail o actend trearment

or continue Lo use (ll‘Ugh.

INTEGRATED PUBLIC HEALTH-PUBLIC
SAFETY STRATEGIES

Integrated public healch-public safety strategies blend
the funcrions of the criminal justice system and the
drug abuse treatment system in an effort to opcimize
outcomes for offenders (Marlowe, 2002). Substance
abuse treatment assumes a cencral role in these pro-
grams, racher than being peripheral to punitive ends,
and is provided in clients’ community-of-origin,
enabling clients to maincain familv and social contacts
and seek or continue in gainful education or employ-
ment. Responsibilicy for ensuring clients” attendance
in treacment and avoidance of drug use and criminal
activity is not, however, delegated to treatment per-
sonnel, who may be unprepared or disinclined to deal
with such matters and who have limited power to
coerce patients to attend. The criminal justice system
maintains substantial supervisory control over oftend-
ers and has enhanced authority through plea agree-
ments and similar arrangemencs o respond rapidly
and consistently to infractions in the program.

Noteworthy examples of recent integrated pub-
lic health-public safety strategies include drug courts
and work-release therapeutic communities, which are
described in the following sections. While these cer-
rainly are not the only conceivable models of inte-
grated strategies, they are the only ones that scudies
have consistently found effective in reducing drug use
and recidivism,

Programs that represent the public healch-pub-
lic safety integration serategy and chat have demon-
strated effectiveness share a core set of aturibures:

« T'hey provide treatment in the community.

« T'hey offer the opportunity for clients to avoid incar-
ceration or a criminal record.

+ Clients are closely supervised to ensure compliance.

+ The consequences for noncompliance are certain and

immediate,

Drug Courts
Drug courts constitute a clear paradigm ofan inte-

vrated public health-public safety scrategy that has

fu
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shown promise for reducing drug use and recidivism
among probationers and pretrial defendants, Drug
courts are separate criminal court dockets that pro-
vide judicially supervised treacment and case-
management services for drug offenders in licu of pros-
ecution or incarceration. T'he core components of a
drug courr typically include regular status hearings in
court, random weekly urinalyvses, mandacory com-
pletion ofa prescribed regimen of substance abuse
treatment, progressive negative sanctions for program
infractions, and rewards for program accomplish-
ments.

Common examples of negative sanctions include
verbal reprimands by the judge. writing assignments,
and brief intervals of detendon. Common examples
of rewards include verbal praise, token gifts, and grad-
uation certificates. Counseling requirements may also
appropriately be decreased when the client complies
well with treatment or increased if he or she has poor
actendance or participation or other problems. Clients
who satisfactorily complete the program may have
their currenc criminal charges dropped or may be sen-
tenced to time served in the drug court program.
Defendants are generally required to plead guilty or
“no contest” as a precondicion of entry into drug court.
Therefore, termination from the program for non-
compliance ordinarily results in a criminal drug con-
viction and sentencing to supervised probation or
tncarceration.

The evidence is clear that drug courts can increase
clients” exposure to treatment. Reviews of nearly 100
drug-court evaluarions concluded that an average of
60 percent of drug court clients completed a year or
more of trearment, and roughly 50 percent graduared
from the program (Belenko, 1998, 1999, 2001). This
compares favorably to typical retention rates in com-
munity-based drug treatment programs where, as
noted, more than 70 percent of clients on probation
and parole drop out of drug treatment or attend irreg-
ularly within 3 monchs, and 90 percenc drop out in
less than | year.

Promising, although less definitive, is the evi-
dence with regard to the effects of drug courts on drug
use and crime. Two experimental scudies have com-
pared outcomes hetween participants randomly assigned
to either drug court or a comparable probationary
condition. In one al’tld); the ]\-’Im‘iu)pu County (Arizona)
Drug Coure was found to have had no impact on re-

arrest rates 1.2 months after admission to d rug Court

In a national
study, TASC
clients were
more likely to
complete a
3-month
threshold of
outpatient or
residential
treatment than

were clients

with no current

legal involye-

ment.
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Elements of Successful Programs

_ ffective programs such as drug courts and work-release therapeutic

. communities have the following elements in coammaon:
s Treatment jn the community. For treatment gains to generalize and be sus-
tained, clients require opportunities to practice new skills in the community
environment. In contrast, incarceration removes individuals from family and
social supports, interferes with employment or education, and exposes them

to antisocial peer influences.

« Opportunity te avoid a criminal record or incarceration. Treatment com-

pletion and drug abstinence are reinforced by removal of criminal justice

sanctions, and clients can avoid the debilitating stigma of a criminal record.

» Close supervision, The programs include random weekly urinalyses, status

hearings with criminal justice authorities, and monitoring of official rearrest

records. Clinicians provide regular progress reports to supervising authori-

ties and may provide testimony at status hearings. As a result, clients are

less apt to drop out of the system through inattention and cannot exploit

gaps in communication.

» Certain and immediate consequences. Clients agree to specified sanctions

and rewards that can be readily applied without having to hold new formal

hearings with the full range of due process protections, Termination for non-

compliance or new infractions automatically results in a criminal conviction

and criminal disposition,

To be maximally
effective, thera-
peutic commu-
nity services
shouid be pro-
vided along the
full continuum
of reentry—in
prison, during
work-release,
and continuing
after the
offender’s
return to the

community.

{Descheneseral., 1995). However, a significant
“delayed effect” was detected at 36 months, at which
dime 33 percenc of che drug court parcicipants had
been rearrested. compared to 47 percent of subjects
in various probationary tracks (Turner ecal., 1999).

Similarly. in a randomized seudy of the Baldimore
City Drug Trearment Court, 48 percent u['drug couTt
clients and 64 percent ol adjudication-as-usual
control subjects were rearrested within [ vear of admis-
sion (Gottredson and Exum, 2002). At 2 years post-
admission, 66 percent of the Baldimore d rug court
participants and 81 percent of the controls had been
rearrested for some offense, and 41 percenc of the
drug court participants and 54 percent of the con-
trols had been rearrested for a drug-related offense
(Gottfredson ecal., 2003).

Nearly 100 quusifc'xpcrimenl:d evaluations have
compared outcomes between drug court participants
and nonrandemized comparison groups. In the major-
itv of these evaluadions, drug court clienes achieved
significandy greater reductions—differences of approx-
imately 20 to 30 percentage points during treatment
and 10 to 20 percentage points alter treatment—in

drug use, criminal recidivism, and unemplovment

than did individuals on standard probation or inten-
sive probation (Belenko, 1998, 1999, 2001). The mag-
nitudes ol the poscireaument effects are comparable
to the 15 percentage-point reduction in recidivism
obrained in the two experimental scudies reviewed
above.

Itis imporant to note, however, that many drug,
court evaluations have used systemarically biased com-
parison samples, such as offenders who refused, were
deemed ineligible for, or dropped out of the inter-
ventions. This may have led w an overestimation of
positive outcomes for drug court clients in some stud-
ies because the comparison subjects are likely to have
had more severe criminal histories or lower motiva-
tion for drug abuse treatment from the outset. Further,
most of the studies evaluated cutcomes only during
the course of drug court or up to 1 vear postdischarge,

ed su |.')Sl".l|1CE*LlSL‘

and hardly any studies have ass
outcomes after discharge. T'hus, we know litde about
how drug court clients generally fare after the crimi-
nal justice supervision ends,

These limitations in the extanc research on drug
courts led the congressional General Accounting Office
(GAO) to conclude there are insufficient data avail-
able to gauge the effectiveness of federally funded drug
court programs in this country (GAO, 2002). In
response to the GAO report. the National Insticute of
Justice (NT]) released a request for proposals for long-
term clienc-impace evaluations of up o 10 drog courts
that will include assessments of postprogram recidi-
vism, drug use, employment, and psychosocial func-
tioning and will include suitable comparison condi-
tions. These evaluations are expected to shed further

light an the long-term impact of drug courts.

Work-Release Therapeutic Communities

Encouraging resules have been reported for therapeu-
ric community (1'C) programs targeted to individu-
als paroled from prison or conditionally transferred
to a correctional work-release fucility in the commu-
nity. 1'Cs are residential treacment programs that iso-
late clients from drugs, drug paraphernalia, and affili-
ations with drug-using associates. 1'he peers in '1'Cs
influence each other by confronting negative person-
ality craits, punishing inappropriate behaviors, reward-
ing positive behaviors, and providing mentorship and
camaraderie. Clinical interventions commonly include
confrontational encounter groups, process groups, com-

munity meetings, and aleruistic volunteer activities.
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Three-year longitudinal evaluations of geo-
graphically diverse correctional TC programs (Knight
etal., 1999; Marun, et al., 1999; Wexler eval., 1999)
suggest that, to be maximally effective, TC services
should be provided along the full continuum of re-
entry, ranging from in-prison treatment, through work-
release treatment, to continuing outpatient treatment.

In all studies, in-prison TC treatment without afier-

care had no appreciable effect on drug use or rates of

return to custody, However, offenders who complered
awarle-release TC exhibited significant reductions—
of approximacely 10 to 20 percentage points—in re-
arrests, recurns o custody, and drug use, Moreover,
completion of both in-prison and work-release pro-
grams was associaced with a reduction of 30 to 50 per-
centage points in new arreses or recurns to custody.
As with drug coures, these 1'C studies made inher-
ently biased comparisons. such as contrasting TC
dropouts with graduates, and comparing offenders
whao voluntarily entered aftercare to those who did
not. As a result, icis difficult to be confident of the
actual magnitude of the effeces. Nevertheless, che resuls
underscore the importance of providing aftercare serv-
ices to offenders once they are released from prison.
It is not sufficient to provide inmates with referral
Lo a community treatment program. It is essential to
prepare them for what o expect, o facilicate the refer-
rul by transferring the relevant paperwork and clini-
cal informatcion to the referral source, and to follow
up to ensure thae che individual has completed che
referral (Carnish and Marlowe, in press). Moreover,
as noted earlier, providing in-prison TC treatment
may increase the probabilivy thavan inmate will con-
tinue in aftercare services. It would seem optimal to
begin the continuum of drug rreatment, including ini-
tial assessments and motivational enhancement inter-
ventions, prior to the inmate’s release.
Unforcunately, 1'Cs are the only communicy-
reentry programs that have been svstematically scud-
ied. There are virtually no ourtcome data available
on other types of postprison inicatives. Recently,
NIDA released a request for applications to develop
the Criminal Justice-Drug Abuse Treatment Services
Research System, which is intended to, among other
things, provide support for controlled studies of var-
ious community-reentry strategics for drug-invelved

offenders.
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BEST PRACTICES

Proponents of a pure public healch perspective com-

monly argue that the involvement of criminal justice

authorities in treatment can be disruptive and poten-
tially harmtul for a number of reasons:

« Clients may mistrust creatment providers who are
allied with law enfarcement and may not confide
important clinical information lor fear ic will be
used against them.

¢ Treating sick people like criminals may breed coun-
tertherapeutic feelings of resencment, hostility, or
hopelessness.

» Forcing clients to spend time in criminal justice set-
tings may have the unintended consequence of social-

izing them into a milicu of antisocial behavior.,

Criminal justice supervision is expensive and rime-
consuming, Judges, bailiffs, and probation and parole
officers cost money that may then not be available
for formal drug abuse treatment.

Proponents of a pure public safecy perspective con-

tend instead chau

Drug-involved offenders are characteristically impul-
sive and irresponsible.

« These offenders frequently tail co meer their obli-
gations and often do not stay out of crouble unless
they are closely monitored and face immediate, con-
sistent, and severe consequences for their noncom-

pliance.

Such ¢lose monitoring may itself be therapeuric
hecause it instills a sense of accountability and pro-
vides highly effective behavioral contingencies.
Neither the pure public health position nor the
pure public safery position is often borne out by research.
The available evidence suggests chat both may be cor-
rect, bur with reference o ditterent clients. Some clients
perform hetter if they are left alone to develop an effec-
tive therapeutic alliance wich their counselor and ro

focus on their problems and recovery in trearment.

Orthers require consistent and intensive supervision

by criminal justice auchorities in order to succeed.

The Risk Principle:

A Foundation for Best Practices

Qurcome studies indicare thar intensive interventions
are best suited to high-risk offenders who have rela-
tively more severe criminal dispositions and drug-use
histories, but may be ineffective or contraindicated
for low-risk offenders (e.g., Gendreau ecal., 2001).

This is known as the “Risk Principle” in che crimi-

§-/0
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nal juscice literarure and is arcribured to che idea that
low-risk offenders are less likely to be on a fixed anci-
social trajectory and are more likely tw adjust course
readily after a run-in with the law. Therefore, inten-
sive treatment and monitoring may offer livde incre-
mental benetic for these individuals, while the cost
is substantial. High-risk offenders, on the other hand,
are more likely to require intensive structure and mon-
itoring to alter their entrenched negative behavioral
patterns.

The greatest risk factors reported in che licera-
wre for failure in offender rehabilitation programs are

a younger age during treatment (typically under age

A Basis for Matching Patients to
Supervision Regimens

Drug-Free Urine Samples

. APD

As-Needed Hearings
*p < ,05n=30)

Non-APD

—J
Biweekly Hearings

(n=69) {n=30) (n=52)

During a i4-week misdemeanor drug court program, clients with

antisocial personality disorder (APD) who were assigned to biweekly

judicial status hearings turned in significantly more drug-free urine

samples than similarly diagnosed offenders without a fixed schedule
for hearings. Drug court clients without an APD diagnosis, con-
versely, did better when assigned to as-needed hearings.

Source: Festinger et al., Drug and Alcohol Dependence, 2002. Copyright 2002 by
D.S. Festinger, D.B. Marlowe, P.A. Lee, K.C. Kirby, G. Bovasso, A.T. Mclellan, and
Elsevier Press, Used with permission.

29), an earlier age of invalvementin crime (especially
vielent crime prior to age 16), an earlier age of begin-
ning drug use (typically prior to age 14), a comorbid
diagnosis of antisocial personality disorder (APD) or
psychopathy, previous failed efforts in drug treacment
ora criminal diversion program, and firsc-degree
relacives with drug abuse problems or criminal his-
tories (e.g., Gendreau, 1996). These risk factors are
labeled “static” because they are historical in nature
and are generally unaffected by clinical interventions,
“Dynamic” risk factors, which can be rargeted for
change during treatment, include such chings as anti-
social avtitudes, eriminal associations, and gang mem-
bership.

The research program at the Treacment Research
Insticuce (TRI) at che University of Pennsylvania has
validated the Risk Principle among drug court clients.
Wich funding from NIDA and the Center for Substance
Abuse Treatment (CSAT), TRI randomly assigned
misdemeanor drug coure clients either to an intensive
level of judicial supervision involving biweekly status
hearings in court, or to a low level of supervision in
which they were monitored by treatment personnel
and had status hearings (see “A Basis for Macching
Patients to Supervision Regimens™) only as needed in
response to sustained noncompliance or serious infrac-
tions. The resules revealed no differences for partici-
pants as a whole in counseling actendance, urinalysis
results, graduation rates, or selt=reported substance
use or criminal acdvity during treatment or at 6 months
or 12 monchs postadmission (Marlowe et al., 2002;
Marlowe et al., 2003 4).

[mportantly, however, the study showed a sig-
nificantinteraction effect, depending on participanes’
risk starus. Participants who mer DSM-1V diagnostic
criteria for APD or had prior experiences in drug abuse
treatment attained significantly greater drug absti-
nence and were significantly more likely to succeed in
graduating from the drug court program when they
were assigned to biweekly hearings. Conversely, clients
without APD ora prior history in drug creatment per-
formed better when they were assigned to as-needed
hearings (Festinger eral., 2002). These same findings
were replicated in two addidional jurisdictions, in rural
and urban communities and serving both misdemeanor
and felony offenders (Marlowe et al., 20034 Marlowe
etal., in press).

In the replication studies, the magnitudes of the

interacrion effects were quite large. For instance, mis-
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demeanor participants with a prior drug treatment
history provided substantially more drug-free urine
specimens during the first 3 months of drug court
(11.50 versus 2.67) and were substancially more likely
to graduate successfully from the program (83 per-
cent versus 17 percent) when they were assigned to
biweeldy scacus hearings as opposed to as-needed hear-
ings. Similarly. felony participants with APD reported
engaging in substantially fewer days of alcohol intox-
ication when they were assigned to biweekly status
hearings as opposed to as-needed hearings (0.50 ver-
sus 4.83).

The large magnitude of these effects made iteth-
ically necessary to stop the studies and to insticute
remedial procedures for che high-risk participants
assigned to the as-needed condition. The resulting
small cell sizes (n=6 per cell in some analyses) do raise
concerns about whether the study samples were ade-
quately representative of drug court clients generally.

Because che findings were repreduced in sequential

experimental studies and are supported by a previ-
ously validared criminal justice theory (i.c., the
Risk Principle), we have considerable confidence in
their reliability, Nevertheless, ic is essential to repli-
cate this work in new settings wich a larger number
of participants.

Itis also impartant cthat the interaction effects,
although hypothesized in advance, were not under
direct experimencal conwrol. TRI s currently con-
ducting a prospective matching study in which drug
court clients are randomly assigned to different sched-
ules of judicial scacus hearings on the basis of an assess-
ment of whether chey have APD or a prior drug treat-
menc history. The resules of this work will permi
an estimare of the effect size and relarive coses and
henelies of assigning drug offenders to different serv-
ice tracks in drug court based upon their risk level.

Our finding that APD and drug rreatment
history were the most robust indicators of risl level
among the drug court clients in our studies is quite
consistent with prior research on the greatest risk fac-
tors for criminal reolfending (e.g., Gendreau, 1996).
It is, however, possible chat other risk factors will
emerge in future matching studies and permic a more
sensitive classification of high-risk and low-risk oftend-
ers, Further research is also needed to nterpret the
influence of prior drug tearment history. [eis an open
question whether this variable reflects the severity of

sarticipants drug problems, past negative experiences
F g F 5
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with standard drug rrearment, or some ocher. unknown
influence. Further inquiry is needed o gain a defin-

itive grasp of the nature of this interaction effect.

From Risk to Regimen

In the three jurisdicrions T'R1 studied, approximately
50 percent of the felony and misdemeanor drug court
clients met criteria (or bcing at high risk, meaning
they had APD, a prior drug treatment history, or both.
These findings suggest that no more than halfof drug
offenders might reasonably be expected to perform
adequately in the type of low-intensity, nonjudicially
managed diversionary intervention exemplified in
recent Stare policy initiatives such as Proposition 36
or Propuosition 200 (sec *States Move to Low-Intensity
Tntervention for Nonviolenc Drug Offenders™). A sub-
stantial proportion of drug offenders could be at risk
for failing in such an intervention, suggesting that
criminal diversion statutes should incorporate some
mechanism to permit poorly responding individu-
als to be readily translerred o a judicially managed
program.

The findings have furcher implications for best
treatment practices and for ethical guidelines for drug
treatment providers (see “Contidentiality Guidelines
for Tntegrated Approaches”).

Ideally, chere might be (at least) owo tracks in
treatment programs, involving different service arrange-
ments with coures and probation and parole oftices.
Low-risk clienrs could be treated wich the general
client population. High-risk clients, however, mighe
be treated separacely in a track that provides routine
progress reports to criminal justice anthorities and
has full-time court liaisons who can accompany clients
to status hearings in court or to probation or parole
offices. Tn practice, such court liaisons typically are
professional case managers who may be employed
either by the substance abuse rreatment system or by
the criminal justice system through law enforcement
or substance abuse block grants or through specitic
drug court implementation grants.

Integrated approaches should incorporate the
ability to readily transfer clients between tracks accord-
ing to their actual conduct in rrearment. Demonscraced
success i the program could be rewarded with reduc-
tion of monitoring requirements, whereas evidence
of poor performance could be met with an increase
ol treatment services or of supervisory nhlignri(ms

such as more frequent urinalyses or courc hearings.

Intensive treat-
ment and mon-
itoring may
offer little
incremental
benefit for fow-
risk offenders.
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States Move to Low-Intensity Intervention for Nonviolent Drug Offenders

Ai’ew States have passed referenda aimed at diverting drug-possession offenders into community-based treatment in lieu of judicial supervi-
sion. California's Propesition 36 and Arizona’s Proposition 200 were each passed by approximately two-thirds of voters. These statutes
require, among other things, that nonviolent offenders convicted of drug possession, drug use, or transpartation for use be sentenced to proba-
tion with drug abuse treatment as a mandatory condition. Upon successful completion of treatment and substantial compliance with probation,
the offender is entitled to have his or her arrest record and conviction record expunged. This would entitle the individual to truthfully respond on
an employment application or similar document that he or she has not been arrested for a drug-related offense.

Many jurisdictions offer this form of diversion—sometimes called “Deferred Judgment” or “Probation Without Verdict"—to first- or second-
time offenders charged with relatively minor crimes such as disturbing the peace, public intoxication, petty theft, or driving while intoxicated.
However, Proposition 36 and Proposition 200 extend the opportunity, as a matter of right, to all nonviclent drug-possession offenders who are
not currently charged with another felony or serious misdemeanor offense and who have not been convicted of or incarcerated for such an
offense within the preceding 5 years. Moreover, Proposition 36 and Proposition 200 generally provide offenders with three chances to succeed in
the program. If an offender violates a drug-related condition of probation or is charged with a new drug-possession offense, the statutes simply
provide for a second and then a third opportunity at diversion unless, according to the statute, the State can make the difficult showing that the
offender is a “dangerto others” or is "unamenable to drug treatment.”

A ballot initiative comparable to Propositions 36 and 200 was passed in the District of Columbia, and the Hawaii State Legislature enacted a
similar law in 2002. Equivalent referenda were withdrawn from the 2002 elections in Florida and Michigan on technical, procedural grounds and
are likely to be placed on the ballot again for the next elections. Kansas and several other State legislatures also are considering bills containing
similar statutory provisions. Yet, despite their widespread and rapidly growing appeal, no reliable data are available on the efficacy of these types
of diversionary programs in general or on specific initiatives such as Proposition 36 and Proposition 200.

Studies of Proposition 36 are currently under way in California. Various counties have been implementing Proposition 35 differently at the pro-
grammatic level. For instance, some counties are administering Proposition 36 through the existing drug court system using ongoing court hear-
ings. Comparisons of client outcomes across different service models may reveal the best way to implement these types of initiatives.

In truly integrated programs, the criminal justice sys-
tem retains uldmarte jurisdiction or authority over
chienes: therefore, icis possible to increase the inten-
sity of services readily in response to infractions with-
out having to hold new court hearings wich formal
duc-process requirements such as che righe to notice,
to counsel, and to present evidence.

The content of creatment might also be ailored
to clienes” risk levels. Highly scructured behavioral or
cognitive-hehavioral intervencions are ideally suited
for many offenders, particularly those identified as
“high risk”™ (e.g., Cornish and Marlowe, in press;
Gendreau ecal., 2001). In contrase, insighc-ori-
ented or group-process interventions have been asso-
ciated with increased rates of drug use and recidivism
among high-risk offenders, and educarional or drug-
awareness sessions have been shown o have no effect
for any offenders (e.g., Pearson and Lipron, 1999;
Taxman, 1999%). The worst outcomes have been seen
with insighr-ariented treatments char presume a well-
spring of anxicty, depression, or low self-esceem under-
lies antisocial conduce, The best results have been
obeained from programs that focused on restrucrur-

ing clienes” distorted ancisocial cognitions, correcting
£ & g

their erroneous assumptions about the motives of orh-
ers, and reaching adaptive problemsolving, com-
munication, and coping skills, OfF course, observable
and diagnosable symproms of depression or anxiery
should also be targeted in conjunction wich any trear-
ment regimen,

Furthermore, in the most successtul programs,
staff members have been in a position to reliably derect
clients” accomplishmenws and infractions in the pro-
gram and to apply rewards for desired behaviors and
negative sanctions for undesired behaviors (e.g., Harrell
and Roman, 2001; Marlowe and Kirby, 1999; Taxman,
199946}, For instance, che most effective programs
regularly monitor clients’ substance use through ran-
dom breathalyzer tests and urinalyses. Drug-free rest
results are met with rewards, such as reduced maoni-
toring requirements, reduced criminal sanctions, or
goods and services that supporta productive lifestyle,
Drug-positive results, on the other hand. are mer with
such sancrions as loss of privileges, increased coun-
sc‘ling requIrements, or d brief return to detendon. If
a particular program’s philosophy or structure can-
not easily accommodate such an approach, chat pro-

gram might consider having a separate, intensive,
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behavioral or cognitive-behavioral track for high-risk
offenders or might consider not accepting referrals to
treat such offenders.

Pharmacological interventions are seriously
underutilized in the criminal justice system despite
the fact thar several medications have demonstraced
success for reducing substance use and crime among
offenders (e.g., Cornish and Marlowe, in press).
Merhadone maintenance treatment, in particular, has
been consistently demonsoraced in numerous exper-
imental studies to reduce drug use and criminal activ-
ity among opiate addicts, with effects many times the
size ol hospital-bused detoxification, drug-free out-
patient trearment, and residential creatment (e.g.,
Plarc ecal., 1998). In a controlled experimental study,
researchers at the University of Pennsylvania similarly
found thac Federal probationers who were random-
ized to receive naltrexone in combinacion with psy-
chosocial counseling had lower rates of opioid-
positive urines and were less likely to be reincarcer-
ated for probation violations than those receiving psy-
chosocial counseling alone wichout naltrexene (Cornish
et al., 1997). Subsequenc studies by che same inves-
tigators are examining the effeces of oral and depot
naltrexone among State parolecs, probationers, and
drug coure clients. Preliminary data from those scud-
ies suggest that oral nalerexone may be more effective
in retaining parolees in treatment than standard psy-
chosocial treatment alone.

ltis possible that opioid-antagonist medications
such as nalorexone may be more palatable o policy-
malkers and criminal justice practitioners because they
are not perceived as substituting one addictive sub-
stance for another, as is commonly ascribed o
mechadone. Further research is needed to evaluare the
acceptability and effeces of these types of medications
in correctional sectings, and to identity and resolve
barriers to the use of efficacious medications wich

criminal justice clients.

CONCLUSION

Research evidence suggests that public health propo-
nents and public safety proponents may have differ-
ent types of drug-involved offenders in mind. Certain
offenders might be well suited to being diverced into
treatment and given an opportunicy to avoid the stigma
of a criminal record. Others require intensive moni-
toring and consistent cansequences for noncompli-

ance in treatment. Just as clinical ncervendons should
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Confidentiality Guidelines for Integrated Approaches

" rug treatment providers are typically socialized to maintain strict con-

- fidentiality and nonporous professional boundaries between thern-
selves and criminal justice authorities. The author's drug court studies sug-
gest this might, indeed, be therapeutic for low-risk clients who may need a
safe and discreet setting to focus on their problems. Such an approach,
however, would appear to be contraindicated for high-risk clients who could
deliberately evade detection of infractions or might exploit gaps in commu-
nication and monitoring.

Many clinicians misunderstand their ethical and legal obligations with
regard to confidentiality for criminal justice clients. Federal law and most
State laws expressly permit substance abuse treatment programs to dis-
close information about clients to criminal justice officials who have made
program participation a condition of the disposition of a criminal proceed-
ing, probation, parole, or conditional release from prison or jail (e.g.,
Marlowe, 2001). Disclosure must be limited to those individuals who need
the information to meet their duty to monitor the client’s progress. Notably,

Federal law prohibits the use of such information to investigate or prose-

cute any new charge against the client. The information can be used only to

monitor the client’s progress during the immediate treatment episode.
The Health Insurance Portability and Accountability Act (HIPAA) does
not add substantive restrictions on the sharing of health-related informa-

tion in this context. Rather, HIPAA requires treatment providers to clearly

inform clients about how their personal health information will be used and

to give them an opportunity to object to such uses. Clinicians may share

treatment information with criminal justice professionals so long as they

provide clients with appropriate notice of their agency's privacy practices

and the limitations on confidentiality, and they obtain specific authoriza-

tions from the client to disclose the information in that manner.

be rargeted ro the specific needs of each individual,
the degree to which criminal justice authorities and
drug trearment providers actively coordinate cheir
functions for a parcicular client should be based upon
a careful assessment of that client’s risk status and
ongoing monitoring of his or her progress in treat-
ment, Programs that joindy allocate responsibility
for clients to criminal justice and drug abuse creat-
ment professionals are in the best position to respond
readily by increasing or decreasing their coordination
of effores, depending upon clients” performance in
the program. T'his provides maximum Hexibility and
access o resources for handling an impaired and poten-

dally resistant population.
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KANSAS WRITTEN TESTIMONY
ASSOCIATION OF Before the Senate Judiciary Committee
COUNTIES In Support of

SB 482, SB 483, SB 484
- By Judy A. Moler, General Counsel/Legislative Services Director

Thank you, Chairman Vratil and Members of the Committee for
allowing the Kansas Association of Counties to provide written
testimony 1n support of SB 482, SB 483, SB 484.

The Kansas Association of Counties is in support of these three bills.
These bills allow for alternatives for substance abuse treatment for
certain offenders. These alternatives are both humane and offer to the
courts an alternative to commitment in county jail. That is a winning
combination for counties. The counties, has you have heard in
previous testimony, are dealing with jail overcrowding as well as
budget shortfalls. These bills offer a venue that helps substance
abusers while offering much needed relief to counties.

The Kansas Association of Counties, an instrumentality of member counties under K.S.A. 19-
2690, provides legislative representation, education and technical services, and a wide range
of informational services to its member counties. Inquiries concerning this testimony should
be directed to Randy Allen or Judy Moler by calling (785) 272-2585.

300 SW 8th Avenue

3rd Floor
Topeka, KS 66603-3912
785¢272+2585 Senate Judiciary
Fax 785+2723585 A-&-208
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TESTIMONY TO THE SENATE JUDICIARY
COMMITTEE
IN SUPPORT OF SB 482
Presented by Ed Klumpp

February 6, 2008

This testimony is in support of SB 482 which proposes to increase the treatment
options for certain offenders of the illegal drug possession statutes. Our
Association has long recognized the need for a combination of treatment and legal
sanctions to address the illegal drug problem and the associated crimes.

This proposal combines those two approached in a reasonable manner. It is
presumed that such offenders will have had the opportunity to seek treatment in
their community after their first two convictions. By the time there is a third
conviction it should be clear that community corrections and treatment is not being
effective.

Under this bill the third conviction will result in treatment in a confined
environment under the direction of the Department of Corrections. This will
provide an excellent opportunity to drive home the seriousness of continued
violations of these laws while affording a last chance for treatment of the abuse of
drugs.

If that treatment fails, a fourth conviction will lead to a prison sentence. This
should reduce the use of prison space for these offenders. But more importantly it
provides an avenue to turn a person’s life around and the opportunity to become a
productive contributor to society instead of imposing a burden on the state. In
addition, if we turn these offenders away from drug use and the resulting need for
money to buy those drugs. it should reduce the victimization of our citizens
through other crimes such as thefts and burglaries.

A7
Ed Klumpp
Chief of Police-Retired

Topeka Police Department

Legislative Committee Chair

Kansas Association of Chiefs of Police
E-mail: eklumpp@cox.net

Phone: (785) 235-5619
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Barton County Sheriff's Office
Creat Bend, KS 67530
STEVE BILLINGER
Kansas Highway Patrol
Ellinwood, KS 67526
VERNON “SONNY” RALSTON
St. John Police Dept.
St John, KS 67576

DistricT 7
Dow Rean
Cowley County Sherifi’s Office
Winfield, KS 67156
Bit Enwarns
Park City Police Dept.
Park City, KS 67219
DAVE FALLETTI
KS Bureau of investigation
Winfield, KS 67156
DistricT 8
SANDY HORTON
Crawford County Sheriff’s Office
Girard, KS 66743
STEVE BERRY
Caney Police Dept.
Caney, KS 67333
KETH RATHER
KS Dept. of Wildlife & Parks
Chanute, K§ 66720

LARRY THOMAS, President Elect STEVE HOLMES, Vice-President AL THIMMESCH, Secretary Treasurer Tom PrRUNIS nt at Arms
Kansas Bureau of Investigation Pratt Police Department Wichita Police Department (Ret.) Derby Police rent (Ret )
Topeka, KS 66612 Pratt, KS 67124 Wichita, KS 67201 Derby, J37

Kansas Peace Officers’ Association

INCORPORATED
TELEPHONE 316-722-8433 -« FAX 316-722-1988
WEB & EMAIL KPOA.org
P.O. BOX 2592 - WICHITA, KANSAS 67201

Testimony to the Senate Judiciary Committee
In Support of SB482

February 6, 2008

The Kansas Peace Officers Association supports the additional step SB482 provides
for dealing with offenders of the drug possession laws. The first and second offenses
will continue to provide the initial steps to encourage community treatment for drug
abuse.

This bill will add a tougher approach to treatment by mandating an in custody
treatment program under the direction of the Department of Corrections upon a third
conviction. Hopefully there will be a positive response to this strong message and we
can avoid these offenders coming back into the system on a fourth offense, thus
avoiding imprisonment.

If this multi-step approach with increasing opportunities for treatment and increasing
corrections sanctions succeeds we will see a multitude of positive results. We should
see fewer persons in prison on these offenses. We should see more of these offenders
overcoming their addictions and returning to a productive and contributing lifestyle.
We should see a decrease in property crimes as the offenders free themselves of the
economic costs of their addictions and improve their income capability reducing the
need for them to commit crimes to support their drug addictions.

We encourage you to recommend this bill to pass.

Ed Klu1nppAl77V

Legislative Committee Chair, Kansas Peace Officers’ Association
E-mail: eklumpp@cox.net

Phone: (785)235-5619

Cell: (785) 640-1102
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KANSAS

KANSAS SENTENCING COMMISSION KATHLEEN SEBELIUS, GOVERNOR

Honorable Ernest L. Johnson, Chairman
Helen Pedigo, Executive Director

SENATE JUDICIARY COMMITTEE
The Honorable John Vratil, Chairman

WRITTEN TESTIMONY ~AMENDMENT REQUEST
SENATE BILL 482
KDOC Treatment Facility — Drug Possession
Helen Pedigo, Executive Director
Wednesday, February 6, 2008

Mr. Chairman and Committee members, thank you for the opportunity to request an amendment in
SB 482. On page 5, line 33, it appears that the word “first” should be stricken. Section 2 (b)(9), relates to the
contents of the presentence investigation report for offenders who are eligible for the alternative sentencing
substance abuse treatment program (2003-SB 123), who are those convicted of either a first or second
felony possession. The drug abuse assessment is done presentence to determine whether the offender has
a substance abuse problem, to determine the modality of treatment necessary, and to aid in finding a
provider so as not to delay entry into treatment upon sentencing. The State of Kansas, through the Kansas
Sentencing Commission, pays for the assessment as part of SB 123 treatment. The amendment is attached
below.
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It also appears that Paragraph 10, and therefore Section 2, may be unnecessary, as the offender
identified by this bill will be sentenced to a KDOC treatment facility where assessment may be done as well.
A question may also arise regarding responsibility for payment with regard to a presentence assessment. |
would be happy to answer any questions about this proposed amendment.

700 SW Jackson Street, Suite 501, Topeka, KS 66603-3714

Voice 785-296-0923  Fax 785-296-0927  http://www.kansas.gov/ksc L
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KANSAS DEPARTMENT OF CORRECTIONS KATHLEEN SEBELIUS. GOVERNOR
ROGER WERHOLTZ, SECRETARY '

Testimony on SB 482
to
The Senate Judiciary Committee

By Roger Werholtz
Secretary

Kansas Department of Corrections
February 6, 2008

The Department greatly appreciates the opportunity to comment and make suggestions regarding
the clarity and operational aspects of SB 482. The issues of clarity involve the length of the
sentence to be served, whether the completion of the intensified substance abuse treatment
program affects the release of the defendant from the incarceration obligation, where the
offender is to serve any balance of the incarceration obligation, and the relationship between
prior community based treatment and sentencing to the treatment facility. The operational issues
concern the Department’s authority to transfer an offender sentenced to a substance abuse
treatment facility to another KDOC facility due to security, medical or other correctional needs
and the availability of treatment resources and sentencing options to both male and female
inmates.

The Department believes that SB 482 is not clear in setting out the length of the sentence to be
imposed for a person convicted of a third felony possession of drugs in violation of either K.S.A.
65-4160 or 65-4162. (Page 4, lines 11-24). While SB 482 provides that the intensified
substances abuse treatment program shall be determined by the secretary and that the length of
the treatment program shall be at least 120 days, the Department does not believe that SB 482
clearly sets out whether the defendant will receive a specific determinate sentence, the length of
which is determined by the number of months set out in the drug sentencing grid, or whether the
offender will be incarcerated for only the length of time required to complete the treatment
program as long as it does not exceed the length of a sentence that would otherwise be imposed.
Additionally, if the defendant is sentenced to a term of months pursuant to the drug sentencing
orid, would the defendant remain incarcerated at the substance abuse treatment facility after
completion of the treatment program, be transferred to another prison for service of the balance
of the sentence or be discharged to community supervision?

The Department believes that some clarity would be gained in regard to the references to
“substance abuse treatment facility” and “prison” at page 4 lines 13-15 relative to the condition
of whether the offender previously participated in or refused community based treatment

DEPARTMENT OF CORRECTIONS Senate JleiCiEll'y
900 S.W. Jackson Street; Topeka, KS 66612-1284 * (785)296-3317 © Fax: (785)296-0014 LA-c-08
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pursuant to K.S.A. 75-52,144. It is ambiguous as to whether “substance abuse treatment facility”
and “prison” are used synonymously and thus if the defendant had prior community based
treatment, he or she would be sentenced to the substance abuse treatment facility. On the other
hand that section could be read as providing that if the defendant had a prior community
treatment opportunity, he or she would not be sentenced to the substance abuse treatment facility
but rather would be sentenced to prison. The Department also notes that some drug possession
offenders are ineligible to participate in community drug treatment pursuant to K.S.A. 21-4729
and thus would not have previously completed, been discharged or refused community based
treatment as defined as a precondition for the sentencing of third time possession offenders to a
substance abuse treatment facility or fourth and subsequent offenders to prison in paragraphs

(f)(1) and (£)(2) on page 4.

The operational concern of the Department is due to its understanding that a substance abuse
treatment facility would be a minimum security facility with limited medical resources. Such a
facility would not be suitable for an offender with increased security or medical needs. The
Department has prepared a balloon amendment that would clearly provide the Department with
the authority to transfer an inmate from a substance abuse treatment facility to any of the
Department’s other facilities.

Finally, the Department wishes to remind the committee that comparable treatment resources and
sentencing options need to be made available to female offenders as well.
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SB 482
9

having such offender in custody to convey such offender imnmediately to
the department of corrections reception and diagnostic unit or if space is
not available at such facility, then to some other state correctional insti-
tution until space at the facility is available, except that, in the case of
first offenders who are conveyed to a state correctional institution other
than the reception and diagnostic unit, such offenders shall be segregated
from the inmates of such correctional institution who are not being held
in custody at such institution pending transfer to the reception and di-
agnostic unit when space is available therein. The expenses of any such
conveyance shall be charged against and paid out of the general fund of
the county whose sheriff conveys the offender to the institution as pro-
vided in this subsection.

(b) Any female offender sentenced according to the provisions of
K.S.A. 75-5229 and amendments thereto shall be conveyed by the sheriff
having such offender in custody directly to a correctional institution des-
ignated by the secretary of corrections, subject to the provisions of K.5.A.
75-52,134 and amendments thereto. The expenses of such conveyance to
the designated institution shall be charged against and paid out of the
general fund of the county whose sheriff conveys such female offender
to such institution.

(c) Each offender conveyed to a state correctional institution pursu-

- ant to this section shall be accompanied by the record of the offender’s

trial and conviction as prepared by the clerk of the district court in ac-
cordance with K.S.A. 75-5218 and amendments thereto.

(d) If the offender in the custody of the secretary is 2 juvenile, as
described in K.S.A. 2007 Supp. 38-2366, and amendments thereto, such
juvenile shall not be transferred to the state reception and diagnostic
center untl such time as such juvenile is to be transferred from a juvenile
correctional facility to a department of corrections institution or facility.

(e) Any offender sentenced to a siote substance abuse treatment fo-
cility established by the deportment of corrections shall not be transferred
to the state reception and diagnostic center but directly to such state

substance abuse treatment focility. v
Sec. 5. K.S.A. 21-4705 and 21-4714 and K.S.A. 2007 Supp. 75-5210
and 75-5220 are hereby repealed.
Sec. 6. This act shall take effect and be in force on and after July 1,
2010, and its publication in the statute book.

The secretary may transfer
the housing and confinement
of any offender sentenced to
a state substance abuse
treatment facility to any
institution or facility pursuant
to K.S.A. 75-5206 and
amendments thereto.
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