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MINUTES OF THE HOUSE CORRECTIONS AND JUVENILE JUSTICE COMMITTEE

The meeting was called to order by Chairperson Pat Colloton at 1:30 p.m. on February 16, 2009, in Room
535-N of the Capitol.

All members were present.

Committee staff present:
Jason Thompson, Office of the Revisor of Statutes
Athena Andaya, Kansas Legislative Research Department
Jerry Donaldson, Kansas Legislative Research Department
Jackie Lunn, Committee Assistant

Conferees appearing before the committee:
Bob Stephan, Chair, Governor’s Domestic Violence Fatality Review Board
Honorable Judge Flaigle, Governor’s Violence Fatality Review Board
Sandy Barnett, Kansas Coalition Against Sexual & Domestic Violence
Tom Stanton, Deputy Reno District Attorney
Jennifer Roth, Kansas Assoc. Of Criminal Defense Lawyers
Ed Klumpp, Kansas Assoc. of Chiefs of Police & Kansas Peace Officers Assoc.
Kathy Porter, Judicial Administration
Mark Gleeson, Judicial Administration

Others attending:
See attached list.

HB 2335 - Repealing the crime of domestic battery; battery includes domestic battery; domestic
violence designation on criminal offenses; pleas.

Chairperson Colloton opened the hearing on HB 2335 and introduced Bob Stephan, Chair, Governor’s
Domestic Violence Fatality Review Board, to give his testimony as a proponent of the bill. Mr. Stephan
provided written copy. (Attachment 1) Mr. Stephan stated the bill clearly changes the manner in which we
would address domestic violence in the state. Currently, there is no systematic manner in which all crimes
related to domestic violence can be tracked from the time of the arrest through the disposition of the case.
The bill includes the definition for domestic violence, tracking of all crimes committed in an intimate
relationship and requires an assessment of domestic offenders. The bill also amends the statute for written
policies by law enforcement agencies by identifying the predominate aggressor. In closing, he stated the
Governor’s Domestic Violence Fatality Review Board believes this bill would be a step in creating a better
approach for tracking domestic violence crimes occurring in intimate relationships.

Chairperson Colloton introduced Judge Flaigle, Governor’s Domestic Violence Fatality Review Board, to give
his testimony as a proponent of the bill. Judge Flaigle provided written copy of his testimony (Attachment
2). Judge Tatum stated that his experiences and continued work in this area have led him to believe that we
must advocate for victims by seeking domestic violence law reform and holding all domestic violence
offenders accountable. It is the intent of the bill to create a system in Kansas that will track and recognize all
domestic violence related crimes and intervention for domestic violence offenders the first time a domestic
violence offense is committed. In closing, he stated this bill will better serve domestic violence victims and
hold all domestic violence offenders accountable. He urged the Committee to pass the bill out favorably.

Chairperson Colloton introduced Sandy Barnett, Kansas Coalition Against Sexual & Domestic Violence, to
giver her testimony as a proponent of HB 2335. Ms. Barnett provided written copy of her testimony.
(Attachment 3) Ms. Barnett stated the bill is, in some ways, the result of decades of conversation about the
lack of information available within and between systems regarding the history of domestic violence offenses.
The billis designed to track information about all offenses that occur within the context of domestic violence,
not just domestic battery. It is critical that each case is appropriately analyzed at the time of an arrest decision
is being made. The bill is the first and best opportunity to appropriately identify abusers and prevent
unintended consequences. In closing she stated the Kansas Coalition Against Sexual & Domestic Violence
supports this bill with the protections of predominant aggressor language, training, and delayed
implementation to make sure the unintended consequences are minimized and do not serve to undermine the
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CONTINUATION SHEET

Minutes of the House Corrections And Juvenile Justice Committee at 1:30 p.m. on February 16, 2009, in
Room 535-N of the Capitol.

intent of this law.
Questions and answers followed for the proponents of the bill.

Chairperson Colloton introduced Thomas Stanton, Deputy Reno County Attorney representing the Kansas
County & District Attorneys Association. to give his testimony as an opponent of HB 2335. Mr. Stanton
provided written copy of his testimony. (Attachment 4) He stated the Association has no quarrel with some
of the public policy goals reflected y this legislation. However, the Association does oppose two specific
precepts of this bill.

. The bill repeals K.S.A. 21-3412a. The bill, however, does not transfer the provisions of
K.S.A. 21-3412ainto any other statute. K.S.A. 21-3412a currently defines domestic violence
battery, and it is what is known as a self-contained habitual violator statute.

. The bill is an attempt to control the prosecutor’s decisions in the course of the prosecution of
domestic violence cases. The legislation would require the prosecution of each domestic
violence case in which a prima facie case could possibly be made, and would require that the
case be prosecuted to the fullest possible extent of the law.

In closing, Mr. Stanton urged the Committee not to pass the bill out.

Chairperson Colloton introduced Jennifer Roth, Kansas Association of Criminal Defense Lawyers, to give
her testimony as an opponent of HB 2335. Ms. Roth provided written copy of her testimony. (Attachment
5) Ms. Roth stated the bill creates a “domestic Violence designation” that would apply to any crime
committed where the underlying facts include an act of domestic violence. The Kansas Association of
Criminal Defense Lawyers has two problems with the bill.

. The domestic violence designation attaches at arrest. The allegation that an act was a
“domestic violence offense” does not have to be charged in the complaint nor proved to a jury.
The designation impacts not only plea options, but also sentencing.

. Two contexts collide when we talk about domestic violence. There are terms we us to describe
what exists between two people in arelationship. T here is a batterer who establishes a pattern
of power and control over a person, called the survivor, who experiences that pattern. The
designation impacts not only plea options, but also sentencing.

In closing she stated the Legislature needs to delve into the impact of this bill on survivors.

Chairperson Colloton introduced Ed Klumpp, Kansas Association of Chiefs of Police and Kansas Peace
Officers Association, to give his testimony as a neutral party of HB 2335. Mr. Klumpp provided written
copy of his testimony. (Attachment 6) Mr. Klumpp stated they have several concerns with the bill and offered
eleven recommendations which address their concerns. In closing, he stated the bill, as written, will likely
lead to confusion and an unnecessary potential for erroneous decisions by law enforcement.

Chairperson Colloton introduced Kathy Porter, office of Judicial Administration, to give her testimony as a
neutral party of the bill. Ms. Porter provided written copy of her testimony. (Attachment 7) Ms. Porter stated
they have concerns with the language of the bill. It will cause confusion because it is unclear on certain
procedures. She reviewed their concerns and suggested the Committee change some of the language to make
the intent of the bill more clear.

Upon the conclusion of Ms. Porter’s testimony, Chairperson Colloton opened the floor for questions.

With no others wishing to testify, Chairperson Colloton closed the hearing on HB 2335 and asked Ms. Porter
and Mr. Klumpp to work with Jason Thompson, Revisor’s Office, on an amendment to address their concerns
with the bill. She announced due to the time, the hearing on HB 2139 would be tomorrow and adjourned the
meeting at 3:10 p.m. with next scheduled meeting to be February 17, 2009 at 1:30 p.m. in room 535 N.
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Kathleen Sebelius, Governor

N
KANSAS

OFFICE OF THE GOVERNOR www.governor.ks.gov

GOVERNOR’S DOMESTIC VIOLENCE FATALITY REVIEW BOARD

Testimony of
Robert T. Stephan, Chair
Governor’s Domestic Violence Fatality Review Board
Before the House Committee on Corrections and Juvenile Justice
Domestic Violence Tag Bill
February 11, 2009

Chair Colloton and Members of the Committee:

Thank you for the opportunity to appear before you today on behalf of the
Governor’s Domestic Violence Fatality Review Board (FRB). Governor Kathleen
Sebelius created the FRB by Executive Order 04-11 in October 2004. It is a 14 member
board comprised of professionals working in the field of domestic violence. The FRB
reviews all adult domestic violence related fatalities in Kansas and recommends
improvements to prevent future fatalities. According to the KBI, 180 adult domestic
violence-related fatalities have occurred in Kansas from 1999 through 2007.

The FRB has two principal goals: (1) to inform the public about the insidious
nature of domestic violence and motivate the public to find solutions to end it; and (2) to
identify systemic changes within all organizations and agencies that work with domestic
violence victims, offenders and families to learn new ways of reducing the number of
fatalities by better identification of risk factors and improvement in the coordination of
services that our state provides.

Since 2004 the FRB has reviewed, researched and discussed the tragedy of
domestic violence crimes. It became very clear that there is not a systematic manner to
track and report criminal data when it involves domestic violence related crimes. When [
was Attorney General I requested and the 1991 Legislature passed a bill requiring all law
enforcement agencies to have written policies regarding domestic violence and when
probable cause existed an arrest must be made. However, through the years we have
focused more on responding to the crime of domestic battery and not other crimes that
batterers commit. Unfortunately, some homicides are not reported as domestic violence
murders because the tracking of these crimes is not consistent and reliable.
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Unable to put together the criminal behavior of those that kill their intimate
partner, the FRB in 2005 began researching what other states were doing to track and
prosecute all crimes involving domestic violence.

This bill clearly changes the manner in which we would address domestic
violence in the state.  Currently, there is no systematic manner in which all crimes
related to domestic violence can be tracked from the time of arrest through disposition of
the case. This bill includes a definition for domestic violence, tracking of all crimes
committed in an intimate relationship and requires an assessment of domestic violence
offenders. The bill also amends the statute for written policies by law enforcement
agencies by identifying the predominate aggressor. And the bill repeals the domestic
battery statute.

We have communicated with other stakeholders in regard to this bill which
includes the Attorney General, prosecutors, law enforcement, victim advocates as well as
others.  For the most part, there is a strong belief that this bill would bring about a
fundamental change on how we view domestic violence and one in which we hold the
offenders accountable for their crimes.

The FRB believes this bill would be a step in creating a better approach for
tracking domestic violence crimes occurring in intimate relationships.

On behalf of the FRB, we would appreciate the Committee’s support of this bill.

Judge Harold Flaigle will testify as to the bill itself and at the conclusion of his
testimony we will be happy to answer any questions you might have.
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Testimony of
Judge Harold Flaigle
Governor’s Domestic Violence Fatality Review Board
Before the House Committee on Corrections and Juvenile Justice
Domestic Violence Tag Bill
February 11, 2009

Chair Colloton and Members of the Committee:

Thank you for the opportunity to testify on behalf of the Governor’s Domestic Violence
Fatality Review Board (FRB) in support of the domestic violence tag bill. I have been a
member of the FRB since its inception in 2004 and serve as the chair of the FRB
legislative subcommittee. Addressing domestic violence has been a passionate interest of
mine for many years, as a municipal court judge, serving on Attorney General Carla
Stovall’s Committee on Crimes Against Women and now as a district court judge in the
18™ Judicial District. My experiences and continued work in this area have led me to
believe that we must advocate for victims by seeking domestic violence law reform and
holding all domestic violence offenders accountable.

In 2005 the FRB started researching other states’ domestic violence laws in search of a
model that if implemented in Kansas would ultimately recognize and better protect
victims of all domestic violence crimes not just victims of domestic battery. The FRB
chose Colorado for that model because its domestic violence laws comprehensively track
and recognize all domestic violence related crimes and provide early domestic violence
offender intervention. Colorado’s law also has been in place for 15 years. In addition,
prior to enacting significant changes to its domestic violence laws, Colorado had a law
similar to Kansas’ current domestic battery statute.

It is the intent of this bill to create a system in Kansas that will track and recognize all
domestic violence related crimes and provide intervention for domestic violence
offenders the first time a domestic violence offense is committed. Under the current
Kansas domestic battery law, there are many instances in which a domestic violence
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offender is able to plead a domestic battery down to a disorderly conduct or other similar
charges.  The unfortunate result allows domestic violence offenders to avoid being
identified by the court as a domestic violence offender. There also are incidents when
defendants argue that they should only be charged with domestic battery not aggravated
battery because the victim is a spouse or household member and the Kansas aggravated
battery statute does not make specific reference to domestic violence relationships.
These are the types of situations that allow domestic violence offenders to continue to
victimize their partners without appropriate legal consequence or intervention. If
enacted, the bill will alleviate these unintended and possibly tragic scenarios.

The bill requires that all legal documents in a domestic violence case have a specific
domestic violence designation that will be present throughout the duration of the case.
This will allow domestic violence offenses to be tagged starting with the arrest report and
ending with the disposition of the offense.

The bill creates a new definition of domestic violence to include not only battery, as
stated in current law, but any crime committed with the underlying factual basis of which
1s an intimate relationship. This new definition will allow all domestic violence crimes to
be tracked and recognized. For example, if a boyfriend and girlfriend have an argument
and he smashes the windshield on her car. Under current law he may be charged with
criminal damage to property with no intervention or court recognition of the domestic
violence issue required. Under the proposed legislation the charge would be criminal
damage to property with a domestic violence tag and appropriate intervention thereby
required.

Under the bill, any person convicted of a crime with a domestic violence tag will be
required to undergo a domestic violence offender assessment and follow all court
recommendations. This will allow domestic violence offenders to receive intervention
the first time a domestic violence offense is committed. To ensure the treatment of
domestic violence offenders is consistent throughout the State, the Attorney General’s
Office provides the oversight and certification process for batterer intervention programs
and is currently working on a domestic violence offender assessment tool. The bill
requires the offender to pay for the assessment and all court recommendations.

The bill allows only two narrow exceptions for defendants to plead away the domestic
violence designation. The first is when the prosecutor cannot establish a prima facie case
that an intimate relationship existed. The second is when the prosecutor cannot establish
a prima facie case that the original crime was committed. The intent of the bill is to
strictly limit when a domestic violence designation can be removed from a case so that
domestic violence offenses in Kansas can be more accurately and comprehensively
tracked and recognized.

The term intimate relationship as defined in this bill is modeled after Colorado. The
intimate relationship definition in the bill is more narrow and specific than the current
domestic battery statute that includes parent/child relationships and persons who are
presently residing together or who have resided together in the past. The FRB decided to
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focus on relationships that were intimate in nature and were more likely to be susceptible
to the power and control characteristics. The current “residing together” language
encompasses relationships that may be strictly friend/roommate situations and not
intimate in nature nor display any power and control characteristics. There have been
incidents where parties that are just roommates have been arrested under the domestic
battery statute, which was never the purpose of the law. It is our intent to eliminate these
situations from domestic violence crimes. The FRB also removed all variations of
parent/child relationships. In addition, Kansas has child abuse laws that provide
consequences for parents that choose to batter their children. If the situation is reversed
and the child is the batterer, there is nothing in this bill or current Kansas law that would
preclude adult child batterers from being charged with battery or any other crime that
may be applicable.

Although the intimate relationship definition is narrower than that of current law it 1s the
intent of the bill to include same sex couples and couples that have not engaged in sexual
contact in the definition. When training on the intimate relationship definition, Colorado
specifically includes these two types of relationships. Colorado also instructs law
enforcement and prosecutors to evaluate whether there is a public holding out between
the parties when interpreting the definition of intimate relationship. There is no case law
in Colorado challenging the intimate relationship which was enacted in 1994.

The FRB decided not to include juvenile offenders because the juvenile domestic
violence offender assessment and treatment is different from that of adults and has yet to
be developed at the state level. If this bill is adopted, the juvenile piece is something that
the FRB will continue to research.

The FRB researched whether adding the domestic violence tag triggers a requirement to
prove the elements of the domestic violence definition beyond a reasonable doubt. We
reviewed Colorado case law and again consulted with their prosecutors. The Colorado
case, People v. Goldfuss, 02CA1412 (Colo. App. 5-6-2004), states, “other than the fact of
a prior conviction, any fact that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury and proved beyond a reasonable
doubt." Adding the domestic violence tag to a crime committed does not increase the
penalty of the crime rather it requires the court to order a domestic violence offender
assessment, therefore most jurisdictions in Colorado do not require the domestic violence
definition to be proved beyond a reasonable doubt.

We are asking that the domestic battery statute be repealed. The proposed legislation
provides for a domestic violence tag to be added to any crime which encompasses
battery. The bill does not include the enhanced penalty language in the current domestic
battery since only two domestic battery offenders are serving prison time under the third
offense provision in the domestic battery statute. Too often the enhanced penalty is used
to plea to a crime other than domestic battery.

Finally, the bill also addresses the critical issue of dual arrest by inserting predominate

aggressor language into K.S.A. 22-2307 regarding law enforcement written policies. This
language offers guidance to law enforcement officers when they are confronted with
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difficult domestic violence situations that require a determination as to which party is the
offender and which party is the victim. Currently, 30 states have statutes addressing
predominant or primary physical aggressors and 17 states have language similar to that
proposed in the bill.

If this bill is adopted, we will work closely with the domestic violence training efforts
currently provided throughout Kansas to ensure that judges, prosecutors, law
enforcement, advocates, corrections and others in the criminal justice system are properly
trained. The bill allows for a delayed implementation date of April 1, 2010 for training
and development of the assessment tool for domestic violence offenders.

The FRB has dedicated an extensive amount of time and research on domestic violence
laws and related issues. The FRB has concluded that Colorado’s model, that was enacted
15 years ago and has met very little legal resistance successfully serves and protects
victims of all domestic violence crimes while providing early intervention for offenders.

On behalf of the FRB, we believe this bill will better serve domestic violence victims and
hold all domestic violence offenders accountable. We ask for your favorable
consideration of the bill and I would be willing to answer any questions.
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HB 2335

House Committee on Corrections and Juvenile Justice
February 16, 2009

PROPONENT

Madam Chair and Members of the Committee;

The Kansas Coalition Against Sexual and Domestic Violence (KCSDV) is a statewide
non-profit organization whose membership is the 30 sexual and domestic violence
programs serving victims across Kansas.

KCSDV has a seat on the Domestic Violence Fatality Review Board (DVFRB) and very
much appreciates the depth of thought and consideration that has gone into the crafting
of HB 2335. KCSDV has expressed concerns about unintended consequences of this
approach and the DVFRB has addressed those in several ways throughout this
process. Additionally, | am included several suggested amendments that became
apparent once this proposed legislation was in Bill form.

Introduction:

On its surface, HB 2335 is a piece of legislation that seeks to identify abusers to make
sure that prosecutors and courts can easily identify them and use appropriate charging
and sentencing structures. HB 2335 does indeed do that, but there are likely to be some
unintended consequences that concern KCSDV. Therefore, KCSDV is a proponent of
HB 2335 because it contains three critical pieces:

1) Protection against making inappropriate arrests by requiring law enforcement
officers to perform a predominant aggressor analysis prior to making an arrest
decision.

2) Delayed implementation date because time is needed to develop and train on
reliable assessment and intervention procedures and programs.

3) A process in place to help train law enforcement officers how to apply the
predominant aggressor analysis.

HB 2335 is, in some ways, the result of decades of conversation about the lack of
information available within and between systems regarding the history of domestic
violence offenses. In many places in Kansas, misdemeanor domestic violence offenses
are charged under municipal ordinances. This leaves a gap in information when
subsequent charges rise to the level of a felony. Additionally, even when information is
available, offenses that occurred in the context of domestic violence are not easily
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recognized except for the charge of domestic battery due to its distinct statute number.
Further, HB 2335 is designed to track information about all offenses that occur within
the context of domestic violence, not just domestic battery.

Domestic violence is a complex issue:

Domestic violence is a complex issue that encompasses conduct that may or may not
be criminal but certainly has long-term impact on the victim, family members, and the
community. Attached to this testimony is the Power and Control Wheel, a chart that
demonstrates typical tactics used by an abuser. Those tactics may include many
criminal acts, such as threats of violence, sexual assault/rape, destruction of property,
arson, battery and aggravated battery, kidnapping, strangulation, and murder. However,
with our current information systems only battery is easily identified. It is critical to note
that an abusive and battering relationship is created when a pattern of these tactics are
used to create a sense of fear, disempowerment, isolation, and entrapment — context
matters. Because of these tactics and the broader impact of each individual incident,
domestic violence does and should receive different treatment under the law.

Addressing Unintended Consegquences--Context matters:

KCSDV recognizes the value in prosecutors and courts having access to more
complete criminal histories when determining appropriate charges and dispositions.
That information can lead to better outcomes and increased safety for victims, families,
and communities. However, KCSDV has also had some trepidation about the approach
of “tagging” all offenses that occur when a certain relationship exists. Today, there are
people who are arrested in situations where they may have used illegal violence but are
not engaged in a pattern of abusive tactics. That was not the intent of the preferred
arrest policy passed by Kansas so many years ago. We really do not know how many
of these people are currently getting swept up into the system. Some estimates indicate
that five to twenty-five percent of all those arrested for crimes against a family member
or intimate partner have used violence in a single situation or as self-defense with no
pattern of tactics. We recognize that there may still need to be a response from the
criminal justice system to the use of illegal violence but it does not warrant lifelong
“tagging” of someone who is not an abuser. A domestic violence “tag” is also likely to
have an impact on many civil cases such as protection orders, custody, and parenting
time. \Where a domestic violence abuser is appropriately identified, those
consequences are appropriate; but, where an incident has occurred that does not meet
this definition of abuse, they are not. Making sure that only appropriate arrests are
made under the Kansas preferred arrest scheme can minimize these unintended
consequences. Therefore, it is critical that law enforcement officers use the predominant
aggressor analysis set out in section 8. At least 30 states have similar language in their

domestic violence statutes.

Delayed Implementation Date:
Kansas has not developed a network of trained professionals who can help assess

those who are arrested for domestic violence crimes. Nor have we developed

appropriate batterers intervention programs across the state. Best practice
recommendations that will inform a training and certification program in the Office of the
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Attorney General have been developed by a multi-disciplinary group and reviewed and
adopted by the DVFRB. Time is needed to develop and implement that training and to
develop a model assessment tool. Prosecutors and courts in other states have come to
rely on the recommendations from such assessments in determining dispositions on
domestic violence cases. We would like to see this system available to Kansas courts.

Training related to the predominant aggressor analysis:

This issue relates back to the unintended consequences of HB2335. It is critical that
each case is appropriately analyzed at the time an arrest decision is being made. This is
the first and best opportunity to appropriately identify abusers and prevent unintended
consequences. There are 30 other states that have similar language already in place
concerning the predominant aggressor analysis. Nonetheless, training to help law
enforcement apply the predominant aggressor analysis when they are in very difficult,
and sometimes volatile, situations is key. A grant project under the Grants to
Encourage Arrest Program, Office on Violence Against Women, U.S Justice
Department, awarded to the office of Governor Kathleen Sebelius has brought together
a multi-disciplinary team of professionals that developed curricula for law enforcement,
prosecutors, corrections, and advocates. Regional teams of trainers are currently
organizing local trainings. Should HB 2335 pass, we are prepared to amend the
curricula and training to include these provisions. However, since this project is funded
through a grant, if it is not renewed or is substantially reduced other resources will have
to be directed toward this training.

Summary:
KCSDV does support HB 2335 but only with the protections of predominant aggressor

language, training, and delayed implementation to make sure the unintended
consequences are minimized and do not serve to undermine the intent of this law.

Submitted by:
Sandra Barnett
Executive Director



USING COERCION
AND THREATS

Making and/or carrying out threats
to do something to hurt her
« threatening to leave her, to
commit suicide, to report
her to welfare = making
her drop charges
» making her do
illegal things

USING
ECONOMIC
ABUSE

Preventing her from getting or
keeping a job = making her ask
for money * giving her an allowance
« taking her money + not letting her know
about or have access to family income

USING MALE PRIVILEGE

Treating her like a servant « making all
the big decisions « acting like the
"master of the castle” < being
the one to define men's
and women's roles

USING
CHILDREN

Making her feel guilty
about the children = using
the children to relay messages
-using visitation to harass her
= threatening to take the

children away

POWER
AND
CONTROL

INTIMIDATION

Making her afraid by using
looks, actions, gestures

« smashing things = destroying
her property « abusing pets
» displaying weapons

USING
EMOTIONAL
ABUSE

Putting her down = calling
her names = making her
think she's crazy = playing
mind games + humiliating her
= making her feel bad about herself
= making her feel guilty

USING ISOLATION

Controlling what she does, who she
sees and talks to, what she reads,
where she goes -« limiting her
outside involvement - using
jealousy to justify actions

MINIMIZING,
DENYING,
AND BLAMING

Making light of the abuse
and not taking her concerns
about it seriously * saying the
abuse didn't happen - shifting
responsibility for abusive behavior
= saying she caused it

Kansas Coalition Against Sexual and Domestic Violence
634 SW Harrison * Topeka, KS 66603
785-232-9784 « FAX: 785-266-1874 = E-Mail: coalition@kecsdv.org
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Upon reviewing HB 2335, we are suggesting the amendments set out below.

Clarifying the purpose of HB 2335:

Because it is so important to reduce the possible unintended consequences that
may happen if HB 2335 is passed, KCSDV suggests adding a clear statement of
intent to the preferred arrest and predominant aggressor section of K.S.A. 22-

2307.

Currently, many law enforcement officers tell us that because Kansas has a
preferred or “mandatory” arrest statement in K.S.A. 22-2307, they believe they
have been directed to make an arrest when they respond to a domestic violence
incident regardless of the context of the incident. HB 2335 attempts to correct
that perception by offering guidance to law enforcement officers by requiring the
predominant aggressor analysis when the arrest decision is made. KCSDV
believes it would also be helpful to clearly articulate the purpose of the
predominant aggressor analysis when the arrest decision is made. Taken from
Florida law, KCSDV suggests adding the following language on page 18, line 4:
“Arrest is the preferred response only with respect to the predominant
aggressor and not the preferred response with respect to a person who
acts in a reasonable manner to protect or defend oneself or another family
or household member from domestic violence as defined in K.S.A. 21-
3110(7), and amendments thereto.”

Moving Predominant Aggressor Analysis to Law Enforcement Policies Statute:
Currently, HB 2335 places the predominant aggressor analysis in the statute that
sets out the general arrest authority given to law enforcement officers (K.S.A. 22-
2401; Section 8, page 19, lines 16-39).

KCSDV does not believe this is the correct place for this statutory language. The
intent of this predominant aggressor analysis is to guide law enforcement officers
in their responses to domestic violence calls. If the predominant aggressor
analysis stays in the general arrest authority statute, KCSDV believes it will
defeat the requirement that officers complete this analysis when responding to
the domestic violence incident. It also separates this as a policy and protocol
issue for which K.S.A. 22-2307 was intended.

Suggested amendment:
Move lines 16 through 39 in Section 8, page 19 to line 3, Section 7, page 18,
adding language as set out in the balloon.

(VA
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_and procedures to follow when responding to a dcmeshc violence call

HB 2335 i \1g
(1) A statement directing that the officers shall make an arrest when
they have probable cause to believe that a edme is being committed or
has been committedin-ressrdanastoith-FeS=A~33-2401 and amandments
" (2) astatement defining domestic violence in accordance with K.S.A.
21-3110, and amendments thereto; )
(3) a statement describing the dispatchers’ responsibilities;
(4) a statement describing the responding officers” responsibilities

and the suspect is at the scene;

(5) & statement regarding procedures when tha susPect has left the
scene of the crime; ‘

_(6) procedures for boﬂl misdemeanor and fe]ony cases;

(7T) procedures for law enforcement officers to follow when handling
domestic violence calls involving court arders, including protection from
abuse orders, restraining orders and a protective order issued by a court
of any state or Indian tribe;

(8) = statement that the law enforcement agency shall provide the
following information to.victims, in writing:

(A) Availability of emergency and medical telephone numbers, if
needed;

(B) the law enforcement agency’s report number;

(C) the address and telephone number of the prosecutor’s office the

victim should contact to obtain information about victims” rights pursuant
to K.5.A. 74-7333 and 74-7335 and amendments thereto;

(D) the name and address of the crime victims’ ccmpensahrm board
and information about possible compensation benelits;

public;
(F) advise the victim of such victims’ nghts under K.S.A. 74-7333 and
74-7335 and amendments thereto; and .

(G) advise the victim of known available resources which may assist
. the victim; and ;

(8) whether an arrest is made or not, a standard offense report shall
be completed on all such incidents ‘and sent to the Kansas bureau of
investipation.

Sec. 8. KS.A. 22 2401 is hereby’ a.menderl to read as follows: 22-

2401. (a) A law enforcement officer may arrest a person under any of the =
" following circumstances:

{a) (1) The officer has a warrant commanding ﬂzat the Persnn be
arrested.

3 (2) The officer has Pmbable cause to believe that a warrant for .
the person’s arrest has been issued in this state or in mother jurisdiction .

Y

Arrest is the preferred response only with respect to the predominant aggressor
and not the preferred response with respect to a person who acts in a reasonable
manner to protect or defend oneself or another family or household member from
domestic violence as defined in K.S.A. 21-3110(7), and amendments thereto.

- of its commission pursuant fo the provisions of paragraph (2). Nothing in

(E) advise the victim that the details of the crime ‘may be made ’

(b) (1) When a law enforcement officer determines that there is prob-
able cause fo believe that a crime or offense involving domestic violence,
as defined in K.S.A. 21-3110, and amendments thereto, has been com-
mitted, the officer shall, without undue delay, arrest the person suspected

this subsection shall be construed to require a law enforcement officer to
arrest both parties involved in an alleged act of domestic violence when
both claim to have been victims of such domestic violence. Additionally,
nothing in this subsection shall be construed to require a law enforcement
officer to arrest either party involved in an alleged act of domestic violence
when the law enforcement officer defermines there is no probable cause
fo believe that a crime or offense has been committed.

(2) If a law enforcement officer receives complaints of domestic vio-

lence from two or more opposing persons, the officer shall evaluate each
complaint separately fo determine if a crime has been committed by the
predominant aggressor. In defermining whether a crime has been com-
mitted by a predominant aggressor the officer shall consrder the
following:

(A) The possmrf.'fy that one of the persons acted in self- defense

(B) any prior complaints of domestic violence;

(C) the relative severity of the injuries inflicted on each person; -

(D) the likelihood of future infury to each person;

(E) information from witnesses; and

(F) physical evidence.
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for a felony committed therein.

{e) (3) 'The officer has probable cause to believe that the person is -

committing or has committed:

{1} (A) A felony; or

{2}(B) amisdemeanor, and the law enforcement officer has probable
cause to helieve that:

" {A)(1) The person will not he apprehended or evidence of the crime .

will be irretrievably lost unless the person is immediately arrested;

{8} (i) the person may cause injury to self or others or dﬂmaga to
property unless immediately arrested; or

{G) (i11) the person has mtentmnal!y inflicted bodily 1hiu'n'l to another
Parsnn_ .

{8} (4) Any crime, except a trafﬁc infracton or a cigarette or tobacco

infraction, has been or is being committed by the person in the officer’s
view. ; :

njorcement OJfICer (el

mittethghe officer shall, without undue delay, arrest the person fispected
of its comwission pursuant to the provisions of paragraph (2)/ Nothing in
b shall be construed to require a law enforgement offlcer to
es involved in an alleged act of dome
heen victims of such domestig
nothing in this subsectlsg shall be construed to séquire a Iaw enforcement
offlcerto arrest either party involved in an gleged act of domestic violence
when the law enforcement officer deterptines there is no probuble cause

(2) If @ law enforcement officgd receives complaints of domeste vio-
"peryqns, the offioer shall evaluate each
complaint separately to detepfiine if a Odme has been committed by the
predominant aggressor. Ip/determining whether a crime has been com-

(B) any pripf complaints of domestio vlolence;
(C) _ the relutivé severity of the infurles inflicted on eac

be accepted when:
(1) The defendant or cm.msel for the ﬂafendant enters such plea in

. See. 8. K. S A. 22-3210 is hereby amended to read as follows: 22- I
" 3210. (a) Before or during trial a ]_J]ea of guilty or nolo contendere may



Licensing of Teachers who Commit Domestic Violence Crime Against Minor or
Student

On page 24, lines 27-28, HB 2335 removed a conviction for domestic battery as
a reason to deny a license to a teacher who has committed such an offense
against a minor or a student. This was done because HB 2335 repeals the crime
of domestic battery. KCSDV suggests adding the following language in
substitution for the deleted language:

“or a criminal offense that includes the domestic violence designation, pursuant
to section 1, and amendments thereto,”

Q



i

&,

@03~ O UL RGNS

" HB 2335

24

amendments thereto; ) .

(16) involuntary manslanghter, as defined in K.S.A. 21-3404, and
amendments thereto; .

(17) involuntary manslaughter while driving"under the influence of
aleohol or drugs, as defined in K.S.A. 21-3442, and amendments thereto;

(18) sexual battery, as defined in X.8.A. 21-3517, and amendments
thereto, when, at the time the crime was committed, the victim was less'
than 18 years of age or 2 student of the person committing such crime;

(19) apgravated sexual battery, as defined in K.S.A. 21-3518, and
amendments thereto; "

(20) attempt under K.5.A. 21-3301, and amendments thereto, to

- commit any act specified in this subsection; . - .
(21) conspiracy under K.5.A. 91-3302, and amendments thereto, to

commit any act specified in this subsection; 3
(22) an actin another state or by the fed_eral government that is com-
parable to any act described in this subsection; or

(23) . an offense in effect at any time prior to the effective date of this .

act that is comparable to an offense as provided in this subsection. -

(b) Except as provided in subsection (c), the state board of education

shall not knowingly issue a license to or renew the license of any person
who las been convicted of, or has entered into a criminal diversion agree-
ment after having been charged with: L

(1) A felony under the uniform controlled substances act;

- (2) . a felony described in any section of article 34 of chapter 21 of the
Kansas Statutes Annotated, other than an act specified in subsection (a),
or a battery; as described in K.5.A. 21-3412, and amendments thereto,
or-domest ; {bed-in-K-5A- s—and-amendments
therets; if the victim is 2 minor or student; '

(8) afelony described in any section of article 35 of chapter 21 of the
Kansas Statutes Annotated, other than an act specified in subsection (a);

(4) any act deseribed in any section of article 36 of chapter 21 of the -
. Kansas Statutes Annotated, other than an act specified in subsection (a);.

(5) afelony described in article 37 of chapter 21 of the Kansas Stat-
utes Annotated; ’

(6). promoting obscenity, as described in K. .A. 21-4301, and amend- ‘

ments thereto, promoting obscenity to minors, as described in K.8.A. 21-
4301z, and amendments theretn, or promoting to minors obscenity harm-
ful to minors, as described in K.5.A. 21-4301c, and amendments thereto;

(7) endangering a child, as defined in X.5.A..21-3608, and amend- ‘

ments thereto; . ’

(8) driving under the influence of aleohol or drugs in violation of
K.S.A. 8-1567 or 8-2,144, and amendments thereto, when the violation
is punishable as & felony; ' o

a criminal offense that includes the domestic violence designation, pursuant fo

. " section 1, and amendments therefo,




Kansas County & District Attorneys Association
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Topeka, KS 66604
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il &} The Honorable Representatives of the Committee on Corrections and Juvenile
Justice
FROM: Thomas R. Stanton

Deputy Reno County District Attorney
President, KCDAA

RE: House Bill 2335

DATE: February 16, 2009

Chairwoman Colloton and Members of the Committee:

Thank you for giving me the opportunity to testify regarding House Bill 2335. The
Kansas County and District Attorneys Association opposes this legislation.

This legislation appears to be designed to modify the law to reflect the proponent’s public
policy positions. The bill modifies the definitions of “domestic violence,” Domestic Violence
offender,” and “domestic violence offense.” The legislation requires a domestic violence
offender to undergo a domestic violence assessment upon conviction for a domestic violence
crime. The bill also seeks to modify the duties and responsibilities of law enforcement regarding
the decision make arrests in domestic violence situations. This legislation limits the authority of
prosecutors to charge and enter into plea negotiations in domestic violence cases. Finally, the
bill repeals K.S.A. 21-3412a, the domestic battery statute.

The KCDAA has no quarrel with some of the public policy goals reflected by this
legislation. However, our organization does oppose two specific precepts of this bill. First, and
foremost, this legislation repeals K.S.A. 21-3412a. The bill, however, does not transfer the
provisions of K.S.A. 21-3412a into any other statute. K.S.A. 21-3412a currently defines
domestic violence battery, and it is what is known as a self-contained habitual violator statute.
In other words, there are provisions for increased penalties for second and third, or subsequent,

Corrections and Juvenile Justice
Date: (72 */é»ﬁo/
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offenses. The statute also requires fines for violations of the act. HB 2335 repeals K.S.A. 21-
3412a without transferring these provisions to the simple battery statute, K.S.A. 21-3412. This
means these penalty provisions will also be repealed, reducing the consequences faced by those
who commit domestic violence crimes. Attempting to expand the definition of domestic
violence crimes to other situations should not result in the dismantling of the current domestic
violence battery statute.

The second issue the KCDAA has with the bill is the attempt to control the prosecutor’s
decisions in the course of the prosecution of domestic violence cases. The legislation would
require the prosecution of each domestic violence case in which a prima facie case could
possibly be made, and would require that the case be prosecuted to the fullest possible extent of
the law. This provision would deprive the prosecutor of the discretion which is an integral part
of the prosecutor’s duties. No two domestic violence cases are alike, and it is not possible to
require a certain outcome in every case. Domestic violence has characteristics not present in
other types of cases, one of which is a high level of reluctance on the part of victims to pursue
the case to conviction. This legislation requires the prosecutor to represent to the court that there
1s not a prima facie case present to abandon a domestic violence prosecution, but every case
charged meets this standard. However, a prima facie case is not necessarily a case which can be
proven to a jury beyond a reasonable doubt, especially in those cases where a victim has refused
to cooperate in the prosecution of the defendant. The legislature should not engage in an attempt
to control the discretion of prosecutors regarding the prosecution of domestic violence cases.

Respectfully submitted,

Thomas R. Stanton
President, KCDAA



K.S.A. 21-3412a:

(a) Domestic battery is:

(1) Intentionally or recklessly causing bodily harm by a family or household member
against a family or household member; or

(2) intentionally causing physical contact with a family or household member by a family
or household member when done in a rude, insulting or angry manner.

(b)(1) Upon a first conviction of a violation of domestic battery, a person shall be guilty of a
class B person misdemeanor and sentenced to not less than 48 consecutive hours nor more than
six months' imprisonment and fined not less than $200, nor more than $500 or in the court's
discretion the court may enter an order which requires the person enroll in and successfully
complete a domestic violence prevention program.

(2) If, within five years immediately preceding commission of the crime, a person is
convicted of a violation of domestic battery a second time, such person shall be guilty of a class
A person misdemeanor and sentenced to not less than 90 days nor more than one year's
imprisonment and fined not less than $500 nor more than $1,000. The five days' imprisonment
mandated by this subsection may be served in a work release program only after such person has
served 48 consecutive hours' imprisonment, provided such work release program requires such
person to return to confinement at the end of each day in the work release program. The person
convicted must serve at least five consecutive days' imprisonment before the person is granted
probation, suspension or reduction of sentence or parole or is otherwise released. As a condition
of any grant of probation, suspension of sentence or parole or of any other release, the person
shall be required to enter into and complete a treatment program for domestic violence
prevention.

(3) If, within five years immediately preceding commission of the crime, a person is
convicted of a violation of domestic battery a third or subsequent time, such person shall be
guilty of a person felony and sentenced to not less than 90 days nor more than one year's
imprisonment and fined not less than $1,000 nor more than $7,500. The person convicted shall
not be eligible for release on probation, suspension or reduction of sentence or parole until the
person has served at least 90 days' imprisonment. The court shall require as a condition of parole
that such person enter into and complete a treatment program for domestic violence. If the person
does not enter into and complete a treatment program for domestic violence, the person shall
serve not less than 180 days nor more than one year's imprisonment. The 90 days' imprisonment
mandated by this subsection may be served in a work release program only after such person has
served 48 consecutive hours' imprisonment, provided such work release program requires such
person to return to confinement at the end of each day in the work release program.

(c) As used in this section:

(1) Family or household member means persons 18 years of age or older who are
spouses, former spouses, parents or stepparents and children or stepchildren, and persons who
are presently residing together or who have resided together in the past, and persons who have a
child in common regardless of whether they have been married or who have lived together at any



time. Family or household member also includes a man and woman if the woman is pregnant and
the man is alleged to be the father, regardless of whether they have been married or have lived
together at any time; and

(2) for the purpose of determining whether a conviction is a first, second, third or
subsequent conviction in sentencing under this section:

(A) "Conviction" includes being convicted of a violation of this section or entering into a
diversion or deferred judgment agreement in lieu of further criminal proceedings on a
complaint alleging a violation of this section;

(B) "conviction" includes being convicted of a violation of a law of another state, or an
ordinance of any city, or resolution of any county, which prohibits the acts that this
section prohibits or entering into a diversion or deferred judgment agreement in lieu of
further criminal proceedings in a case alleging a violation of such law, ordinance or
resolution;

(C) only convictions occurring in the immediately preceding five years including prior to
the effective date of this act shall be taken into account, but the court may consider other
prior convictions in determining the sentence to be imposed within the limits provided for
a first, second, third or subsequent offender, whichever is applicable; and

(D) it is irrelevant whether an offense occurred before or after conviction for a previous
offense. '

(E) A person may enter into a diversion agreement in lieu of further criminal proceedings
for a violation of this section or an ordinance of any city or resolution of any county
which prohibits the acts that this section prohibits only twice during any three-year
period.

bieo



House Corrections and Juvenile Justice Committee
February 16, 2009
Testimony of the Kansas Association of Criminal Defense Lawyers
Opponent of House Bill 2335

Chairperson Colloton and Members of the Committee:

HB 2335 creates a “domestic violence designation™ that would apply to any crime
committed where the underlying facts include an act of domestic violence. The case
would be designated as such upon arrest and remain so tagged through disposition, unless
the prosecution represents to the court that they cannot make a prima facie case as to the
relationship between the victim and defendant. KACDL opposes HB 2335 for two
reasons: 1) the provisions arguably violate the U.S. Constitution and 2) the negative
consequences of the domestic violence designation to survivors of domestic violence
who use acts considered crimes under our laws to resist or survive the coercive
control perpetrated by their partners.

First, the domestic violence designation attaches at arrest. The allegation that an act was
a “domestic violence offense” does not have to be charged in the complaint nor proved to
a jury. In fact, the only mechanism to remove the designation appears to be if the
prosecutor says he/she cannot prove the two people involved are not/have ever been
intimate partners. The designation impacts not only plea options, but also sentencing.
Furthermore, given that a person is then deemed a “domestic violence offender,” it begs
the question what sort of bearing this will have in future criminal cases (such as a
sentence enhancement). This bill raises serious constitutional questions.

Second, two contexts collide when we talk about domestic violence. There are the terms
we use to describe what exists between two people in a relationship (there is a batterer
who establishes a pattern of power and control over a person, called the survivor, who
experiences that pattern) versus the terms we may use to evaluate a moment in time when
a criminal act has allegedly occurred (there is the victim against whom a crime has
occurred and an offender who is accused of that act). An issue gaining more attention is
the “survivor-defendant” — when a person in an abusive relationship uses violence or
criminal acts against his/her batterer in order to survive the abuse.

The domestic violence designation stems from an alleged criminal act that occurs in a
specific moment in time. The designation begins with a police officer’s arrest. Generally
speaking, a police officer is responsible for arresting a person who has committed a crime
in the officer’s presence or who the officer has probable cause to believe has committed a
crime. If a person admits to a crime, the officer arrests him/her. If the person does not
dispute the allegations of the alleged victim, the officer arrests the alleged perpetrator.
The officer is evaluating a moment in time and deciding whether an act was illegal. The
officer has very little discretion to consider the larger context of these two people’s lives
and simply walk away from an arrest because one person is using illegal acts to resist or
survive. A law that results in survivors of domestic violence being tagged as domestic
violence offenders only furthers a batterer’s goals of power and control. People who

Correctio;ns and Juvenile Justice
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House Corrections and Juvenile Justice Committee
February 16, 2009 )
Testimony of the Kansas Association of Criminal Defense Lawyers
Opponent of House Bill 2335

batter say: you are just as bad as me. If people find out what you did, they will not help
vou. You are the abuser, not me.

If survivors are tagged with domestic violence designations at arrest, it will put up more
barriers for them: they may not be able to access services (and would a “batterer-victim”
be eligible for those services instead?), if they are women they may lose their jobs in
traditionally “women’s work™ (ex. nursing, teaching, child care), they may have the tag
used against them in custody cases, etc. Even if the designation is somehow removed
later (which there is not really a mechanism for unless the question is the parties’
relationship), many negative consequences occur at arrest, regardless of whether charges
are ever filed.

Our members have represented clients (usually women) who are charged with crimes
against their batterers. Again, two worlds collide — for example, the criminal legal
system’s definition of what constitutes self-defense versus the genuine feelings of self-
defense a survivor was acting upon when she committed an offense.

We acknowledge that domestic violence includes acts of violence against people as well
as acts against property. We appreciate the desire to have more comprehensive statistics
about domestic violence. But issues surrounding domestic violence are not easily solved.
The Legislature has a duty not to make things worse. The criminal legal system posits
everyone as equal under the law, but we know that is not true in the context of an abusive
relationship. Batterers assume power and control over their partners by changing them
from people with the power to act, reflect and act again into things that are acted upon.
Before further criminalizing acts concerning domestic violence, the Legislature needs to
delve into the impact of this proposal on survivors.

Thank you for your time and consideration.

Sincerely,

Jennifer Roth

Legislative Committee Chair, on behalf of the
Kansas Association of Criminal Defense Lawyers
rothjennifer(@yahoo.com

(785) 550-5365




Kansas Association of Chiefs of Police
PO Box 780603, Wichita, KS 67278 (316)733-7301

Kansas Peace Officers Association
PO Box 2592, Wichita, KS 67201  (316)722-8433

February 16, 2009

Testimony to the House Corrections and Juvenile Justice Committee
In a Neutral Position on HB2335
Domestic Violence

The Kansas Association of Chiefs of Police and the Kansas Peace Officers Association support any effort to
decrease the acts of domestic violence. Domestic violence calls are one of the most hazardous assignments for law
enforcement. Anything we do to stop domestic violence and abuse and any steps to decrease repeat occurrences is
to our advantage.

The provisions in section 1 of this bill relating to “tagging” reports as domestic violence cases is not a problem for
law enforcement. In fact, our reports already have that provision. We cannot speak for any concerns by prosecutors
or courts, including municipal prosecutors and municipal courts.

We are concerned that some other provisions of this bill, as written, are unclear and will present problems with law
enforcement application, consistency, and interpretation. The following summarizes those concerns and offers
potential solutions.

Concern 1: Our first concern is the definition of the term “domestic violence™ on page 2, line 43 through page 3,
line 8. That definition uses the term “act of violence™ (page 2, line 43) which is not defined in the statutes. One
could turn to the definition of “domestic violence offense™ for help. But no help is found there since that definition
simply refers back to the term “domestic violence.” To be clear, the term “domestic violence™ is currently defined
in the mandated policies for each Kansas law enforcement agency and prosecutor’s office. Of course this also leads
to inconsistency across the state. This bill appears to attempt to centralize that determination and to negate the local
practices developed by law enforcement and prosecutors in response to current law.

Since whatever crimes intended to be included in the second sentence of the proposed definition is limited by the
words “any other crime” on page 2, line 2, whatever is intended to be included as an act of violence in the first
sentence has no apparent application in the second sentence. It appears the first sentence of the definition applies to
crimes committed directly against “a person with whom the offender is involved or has been involved in an intimate
relationship.” And it appears the second sentence applies to a crime committed against any person (including the
intimate partner) or any person’s property, but only when committed to coerce, control, punish, intimidate or inflict
revenge on the offender’s intimate partner.

Recommendation 1: We recommend striking the word “other” on page 2, line 2. We believe this will allow law
enforcement to enforce whatever is determined to be “acts of violence™ to both the first and second sentences of the
definition. It also maintains the provision to allow for any crime that is not an act of violence to be included in the
second sentence when committed for the stated purpose.

Concern 2: But that change still leaves the central question left to inconsistent interpretation: What is intended by
the term “act of violence?” That answer appears to be elusive. We believe the statute needs to clearly state which
crimes are considered an “act of violence.” This is a legislative policy decision that must be made. The only other
place in Kansas statutes where we found this term is in K.S.A. 74-50,193 concerning licensing sanctions for certain
professional licenses. We couldn’t find a definition of the term relative to that statute either. Black’s Law
Dictionary defines violence as “The use of physical force, usually accompanied by fury, vehemence, or outrage;
especially physical force unlawfully exercised with the intent to harm.” Black’s also defines “violent offense™ as,
“A crime characterized by extreme physical force, such as a murder, forcible rape, and assault and battery with a
dangerous weapon.” We believe these definitions are more limiting than the bill authors intend. We also believe the
definitions in the bill are insufficient to clearly define what is meant and will lead to challenging interpretation by
law enforcement and create inconsistencies in arrests. And of course the understanding by law enforcement is

critical since this is the first step in protecting the domestic violence victim and initiating the criminal justice
process. Corrections and Juvenile Justice
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Recommendation 2: We recommend “act of violence” be more specifically defined. For example, it might inciude
a list of specific crimes; a designation of any person crime; it might include a list of articles of chapter 21, such as
articles 34 and 35, or a combination of the last two providing person crimes in chapter 21, articles 34 and 35.
Although we caution you that anything short of listing specific crimes may include some things that don’t make
sense, such as K.S.A. 21-3416, unlawful interference with a firefighter.

Concern 3: The next problem we see is with the definition of “intimate relationship.” More specifically, we are
concerned about the term “past or present unmarried couples™ on page 3, line 28. The intent is unclear concerning

when two people cross the line to become a “couple.” We could find no statutory or law dictionary definition of
the term “couple.” The remainder of the definition is clear.

Other states have further defined this relationship by using terminology such as that found in Nebraska to limit the
interpretation of the term “couple™

Recommendation 3: Consider moving the term “past or present unmarried couple” to a separate sentence and add
an exclusion statement applicable to that provision such as that found in Nebraska statute 28-323 which states, . .
.but does not include a casual relationship or an ordinary association between persons in a business or social
context.”

Concern 4: We are concerned with the provisions starting on page 11, lines 2, concerning the ordering of domestic
violence offender assessment. The word “shall” on page 11, line 4 mandates the court take an action based on the
designation as a domestic violence case by law enforcement or a prosecutor or “any other person drafting legal
documents™ relative to the case (page 1, lines 19-22) without any judicial discretion to review the accuracy and
basis for such determination. This is compounded if you understand the investigative process. An officer taking the
original complaint may not have all the facts of the case. As the investigation unfolds it might later be determined it
was not a case of domestic violence. Additionally, as witnesses testify under oath new facts may be learned by the
court and it can be discovered that the information provided to law enforcement was not accurate.

Recommendation 4: Consider changing this to where the court must make a determination on the record of
whether or not the offense for which the person is convicted was a case of domestic violence, and if it is, then
require the assessment.

Concern 5: We are puzzled by the purpose of the provisions on lines 28-39 on page 19 since it adds further
considerations slightly different than probable cause the person committed the crime. We feel that this area is
adequately covered in lines 16-27 on page 19 if our previously suggested amendments to that section are adopted. If
it is not felt that section adequately covers the determination by law enforcement based on probable cause, it is
possible to add some simple clarification to that section. We see no need to add this new demand on law
enforcement to apply different standards than those used for probable cause to determine this new arrest standard of
predominant aggressor.

Recommendation 5: Consider deleting lines 28-39 on page 19 and adding something like the following after the
word “violence” on line 23, page 19: “The officer must consider all available information and evidence to
determine if more than one distinct criminal act was committed and if so, who committed each act. The rule of
arrest in this section shall apply to each criminal act.”

Concern 6: If the previous recommendation is adopted. the following concerns and recommendations will be moot.
However, if the previous recommendation is rejected, we request the following be considered:

We are troubled by the words “arrest the person suspected of its commission” on page 19, line 19. As written it
demands law enforcement arrest based on suspicion and not on probable cause. This also appears to conflict with
the requirement to make the arrest pursuant to section (8) subsection (a) which requires probable cause the person
committed the crime, not the mere suspicion.

Recommendation 6: Strike the words “suspected” on page 19, line 19 and “of its commission™ on page 19, line 20.

Concern 7: When determining probable cause for an arrest without a warrant law enforcement must apply the
standards on page 19, lines 2-15. Those standards require establishing the person has committed a crime, not
merely that a crime has been committed. The language on page 19, line 26 and 27 refers to no probable cause that a
crime was committed, but the real test is if no probable cause exists to believe the person committed a crime. The
current language could imply incorrectly that if there is probable cause the crime is committed an arrest will have to
be made even without probable cause the person committed the crime. Current language also could be interpreted
to say the provisions of subsection (a)(3) does not apply to domestic violence arrests since it establishes a different

standard. L( | ,)'




recommendation 7: Delete the words “that a crime or offense has been committed” and replace them with “w...
the person has committed a crime or offense” on page 19, line 27. Change the reference to “paragraph (2)” on page
19, line 20 to “subsection (a).”

Concern 8: We have some concern with the predominant aggressor concept on page 19, lines 28-39. We know
several states have implemented this term in their statute. This will be a new concept for Kansas law enforcement
and prosecutors. Cross accusations are not uncommon in domestic violence calls. The standard law enforcement
has applied is that of the aggressor versus acting in self defense. We wonder if the sentence starting on page 19,
line 31 is intended to say, “In determining whether a person is the predominant aggressor. . .” rather than the
current language, “In determining whether a crime has been committed by a predominant aggressor. . .” This is
consistent with the language on page 19, lines 30-31.

Recommendation 8: Delete “whether the crime has been committed by a” and replace them with “which person is
the” on page 19 lines 31 and 32.

Concern 9: In that same section there is a list of factors on lines 34-39 that appear to be an inclusive list, or at least
seem to be subject to interpretation to be an inclusive list. We suggest adding a general term at the end of the list to
allow other factors to be considered.

Recommendation 9: Add after line 39, “(G) Any other information or evidence available to the officer at the time
of the decision offering assistance in making the determination.”

Concern 10: We also have a concern with items (B) and (C) in that list. Item (B) on page 19, line 35, requires the
officer to consider “prior complaints of domestic violence.” This seems to imply if there are past complaints
against one of the parties law enforcement can use that as a factor in determining who committed the current crime,
and as a result who will be arrested. This seems to discount the existence or results of such complaints that might
not be known to the officer. We fear this might lead to misunderstanding and overdependence on such information
by the officer. If there is something relevant in a prior complaint known to the officer, the new section (G) as
suggested above would cover it.

But the more problematic of the two is paragraph (C) on page 19, line 36. This section directs the officer to use the
“relative severity of injuries inflicted” in determining which person was the predominant aggressor. We believe this
is very dangerous since it is not uncommon to have the aggressor receive the worst injuries as a result of the other
person’s acts of self defense. It seems the determination of the predominant aggressor should be based more on who
initiates the aggressive action and who is acting in self defense than who causes the most injury. Of course, if a
person defending their self declines to stop inflicting injury after the threat is stopped, level of injury might be a
factor as a separate distinct crime. We feel this item on the list will encourage misunderstanding and bad decisions
by the officer.

Recommendation 10: Delete lines 35 and 36 on page 19, but only if item (G) in the above recommendation is
adopted.

Concern 11: We also want to be sure you retain the authority for municipal courts to handle these domestic
violence cases if they choose to. Many of our cities have found the municipal court process is much more efficient
in dealing with these crimes, particularly the more minor crimes. Of course all felony cases must be handled by the
district courts. We believe the current language does retain this authority.

CONCLUSION: We hope that you see from our concerns and a potential solution to each that we are not trying to
negate the positive changes the proponents of this bill are trying to accomplish. Nor are we trying to kill this bill.
But it seems like many of the really tough decisions have been passed on to the interpretation by law enforcement,
prosecutors and the courts. We also believe the bill as written will likely lead to confusion and an unnecessary
potential for erroneous decisions by law enforcement.

P

Ed Klumpp

Legislative Committee Chair-KACP
Legislative Committee Chair-KPOA
eklumpp(@cox.net
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Thank you for the opportunity to appear as a neutral conferee on 2009 HB 2335. I appear
today with questions about two sections of the bill, and hope that some clarification on these
issues might be of assistance to those who will be charged with implementing the bill. However,
I first want to make it clear that the Judicial Branch appreciates the efforts of all who work to
provide assistance to those in need of domestic violence services.

The first question arises from the language in New Section 1, which requires a domestic
violence designation on the cover sheets of all legal criminal documents, from arrest through
disposition, generated in connection with a domestic violence offense. This applies to court
officials.

By Supreme Court Rule, cover sheets are required on all new filings in the district courts.
These cover sheets are designed to obtain, in one document, case filing information that is
needed for statistical and other purposes. Another purpose of the cover sheet is to protect
personal identifiers, such as Social Security numbers, from any potential abuse. Sensitive
information is taken from the cover sheets, entered into the case management system, and then
the cover sheets are destroyed after a reasonable period of time. However, other than this cover
sheet, other documents filed with the court, such as orders, journal entries, and other documents,
do not currently have cover sheets. Generating a new cover sheet or form for every document
filed in a case would be burdensome. Moreover, the term “all legal criminal documents” that is
used in the bill could include notices to parties and witnesses and other documents of a more
routine nature. It would appear that more direction would be helpful to all involved.

A second area of concern is Section 5(0) of the bill, which requires a domestic offender
assessment for all offenders convicted of an offense that includes the domestic violence
designation. The bill does not specify who is to perform this assessment. One concern is that, if
court services officers are expected to perform this duty, they are not provided with specific
training in this area. In addition, the Judicial Branch is not staffed in a manner that would allow
us to perform this additional duty. Although the bill provides that the offender shall be required
to pay for the assessment and recommendations, no provision is made for those offenders who

cannot pay. It is unclear what procedure would be followed in those cases. Corrections and Juvenile Justice
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