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Date
MINUTES OF THE HOUSE ENERGY AND UTILITIES COMMITTEE

The meeting was called to order by Vice-Chair Forrest Knox at 9:15 a.m. on January 28, 2010, in Room
785 of the Docking State Office Building.

All members were present except:
Representative Carl Holmes- excused
Representative Tom Sloan- excused
Representative Mike Slattery- excused
Representative Annie Kuether- excused
Representative Mike Burgess- excused
Representative Tom Moxley- excused

Committee staff present:
Matt Sterling, Office of the Revisor of Statutes
Cindy Lash, Kansas Legislative Research Department
Iraida Orr, Kansas Legislative Research Department
Renae Hansen, Committee Assistant

Conferees appearing before the Committee:
Leo Haynos, KCC
George Melling, Kansas Gas Service
Mark Schreiber, Westar
Coleen Jennison, Cox Communications
Tom Shimon, Kansas One Call
Kimberly Winn, Kansas League of Municipalities
Darcy Meece, Water One
Elmer Ronnebaum, Kansas Rural Water Association
David Cox, City of Olathe

Others attending:
Twenty-Four including the attached list.

Hearing on:
SB 58 - Sub for S 58 by Committee on Utilities — Kansas underground utili
act amendments.

damage prevention

Matt Sterling, Office of the Revisor of Statutes, (Attachment 1), gave an explanation of Sub for SB 58.

Neutral:

Leo Haynos, KCC, (Attachment 2), offered information to the committee from an informational standpoint
on Sub for SB 58. Additionally, he noted that the KCC is in favor of Sub for SB 58. He also stated that they
were more in favor of the language in HB 2240 than of the language in Sub for SB 58.

Questions were asked and comments made by Representatives: Rob Olson, Vince Wetta, Forrest Knox,
Milack Talia, and Vern Swanson.

Proponents:

George Melling, Kansas Gas Service, (Attachment 3), spoke to the committee in favor of Sub for SB 58.
Mark Schreiber, Westar, (Attachment 4), offered written testimony in support of Sub for SB 58.

Colleen Jennison, Cox Communications, (Attachment 5), believes Sub for SB 58 is a reasonable approach
to a fair fee approach and is in support of the bill.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 1




CONTINUATION SHEET

Minutes of the House Energy and Utilities Committee at 9:15 a.m. on January 28, 2010, in Room 785 of
the Docking State Office Building.

Tom Shimon, Kansas One Call, (Attachment 6), gave the committee a history of the Kansas One Call system
and offered support for Sub for SB 58. He noted that they try to match their income from the utilities for one
call to their expenses. He also noted that they support HB 2240.

Questions were asked and comments made by Representatives: Rob Olson, Rocky Fund, Joe Seiwert, and
Forrest Knox.

Opponents:
Kimberly Winn, Kansas League of Municipalities (Attachment 7), spoke to the committee in opposition to

Sub for SB 58. She noted that there were drafting errors in the bill, that Sub for SB 58 undermines home
rule, and Sub for SB 58 removes public notice requirements.

Darcy Meece, Water One, (Attachment 8), spoke to the committee in opposition to Sub for SB 58 noting that
they were already doing a utility marking service themselves and really do not want to opt into the state one
call system. They are a tier 3 utility under the current One Call system.

Elmer Ronnebaum, Kansas Rural Water Association, (Attachment 9), spoke in opposition to Sub for SB 58
and noted that they like the 2008 law HB 2637 and feel that the current law works well and this proposed bill
would cause major changes to happen that would not be beneficial.

David Cox, City of Olathe, (Attachment 10), spoke to the committee in opposition of Sub for SB 58. He
noted they are a tier 3 utility in the Kansas One Call system, and spent some time explaining what it is that
they do concerning excavator digs and locating water lines and sewer lines. He noted that this is an unfunded
mandate and estimate a 1-2% increase in consumer water bills.

Representative Rob Olson asked the research staff to find out some information about the current one call
system and problem digs that have actually occurred.

Questions were asked and comments made by Representatives: Rob Olson, Milack Talia, Vern Swanson,
Forrest Knox, Joe Seiwert, and Cindy Neighbor.

There was a clarification made by Revisor Matt Sterling about Sub for SB 58. He noted the committee would
have to work off the current statute and not the language that was erroneously placed in Sub for SB 58.

The hearing on Sub for SB 58 was closed.

Representative Milack Talia moved to introduce a bill to promoting the construction of energy efficient public
schools. Seconded by Representative Margaret Long. Motion Passed.

Representative Milack Talia moved to introduce a bill to add a definition to the statute pertaining to the

facility conservation improvement program specifically adding a definition to define the words capital cost
avoidance. Seconded by Representative Cindy Neighbor. Motion Passed.

Representative Milack Talia moved to introduce a bill that would create what is known as a property assessed
renewable energy bond, whereby local units of government can draw down money from the federal
government to purchase energy efficient products such as solar panels and wind turbines that would promote
residential and small wind. Second by Representative Margaret Long. Motion Passed.

The next meeting is scheduled for February 2, 2010.

The meeting was adjourned at 10:45 a.m.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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MARY ANN TORRENCE, ATTORNEY

Ltegal Consultation—
Leglslative Committess and Leglsiators

REVISOR OF STATUTES Legislative Bill Drafting
JAMES A, WILSON lil, ATTORNEY g«:%l{s(lacttg\r/;a fommlﬁee Staff
FIRST ASSISTANT REVISOR il ) Legislative Coordinating Counclt
GORDON L SELF, ATTORNEY ) 1. ¢ Al: Ik m T L es Kansas Commission on |
EVISOR Ao paRia i et e Interstate Cooperation
FIRSTASSISTANTR D RS Kansas Statutes Annotated
Editing and Publication
OFFICE OF REVISOR OF STATUTES Legislative information System
KANSAS LEGISLATURE
MEMORANDUM
To: Chairman Holmes and members of the House Energy and Utilities Committee
From: Matt Sterling, Assistant Revisor of Statutes
Date: 1/28/10 , ‘
Subject: Substitute for Senate Bill No. 58 ‘

Substitute for Senate Bill 58 is a carryover bill from the 2009 legislative session that
amends provisions of the underground utility damage prevention act. The sections amended by
this bill, K.S.A. 2009 Supp. 66-1802, 66-1804, 66-1805 and 66-1806 were all amended by
sections 5, 6, 7, 8, 9 and 10 of chapter 122 of the 2008 Session Laws with an effective date of
July 1, 2009. This codified much of the amendatory language contained in Substitute for Senate
bill 58. Below is a listing, with a few stylistic exceptions, of the remaining language in the bill

that is not currently in statute. The language in italics is currently not in statute, all other language
went into effect on July 1, 2009.

Section 1 K.S.A. 2009 Supp. 66-1802:

(r)(4) employ not less than two individuals whose primary job function shall be the location of
underground utilities. Operators of tier 3 facilities shall make either such website or contact
information available to the notification center. The notification center shall collect and charge
an annual fee based on 50% of the rate charged to tier 1 facility members for each notice of
proposed excavation submitted to the notification center or $5,000 per year, whichever is less for
each tier 3 facility. No other fee, charge or cost shall be assessed to a tier 3 facility by the
notification center. The referral fee charged to operators of tier 3 facilities shall be increased on
a proportional basis every 12 months afier the effective date of this section until parity of
charges between all operators of tier 2 fucilities is reached by the year 2014. Tier 3 members
shall be subject to all provisions of the underground utility damage prevention act, K.S.A. 66-
1801, et seq., and amendments thereto.

(s) ‘‘Tolerance zone’’ means the area within 24 inches of the outside dimensions in all
horizontal directions of an underground facility, except that a tolerance zone larger than 24
inches may be established by rules and regulations adopted under K.S.A. 2008 Supp. 66-1815,
and amendments thereto. 4n operator of a water or wastewater facility may elect to define the
lolerance zone as the area within 60 inches of the outside dimensions in all horizontal directions
of an underground water or wastewater facility provided notice of such election is given lo the
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excavator prior lo locales being performed.

Sec. 2. K.S.A. 2009 Supp. 66-1804:
All proposed changes in Substitute for Senate Bill 58 were adopted.

Sec. 3. K.S.A. 2009 Supp. 66-1805:

(a) This act recognizes the establishment of a single notification center for the state of Kansas
that is owned and operated by its members. Each operator who has an underground facility shall
become a member of the notification center.

(b) The notification center shall provide, in a manner that is just, reasonable, not unjustly
discriminatory and not unduly preferential, services Lo each member as prescribed in this
section.

(¢c) The state corporation commission, in its discretion, may at any time review a fee, lerm or
practice being used by the notification cenler. Upon such review, the commission may iniliale a
proceeding (o determine whether a violation of this section has occurred. Upon notice and an
opportunity for hearing in accordance with the Kansas administrative procedure acl, the
commission shall have authority to order the remediation of any violation of this section that the
commission_finds has occurred.

(d) Any member of the notification center may request the commission lo investigate and initiate
proceedings fo review a fee, term or practice being used by the notification center.

(m) The notification center shall charge a referral fee to operators of a tier 2 facility that desire
direct contact with the excavator in an amount no more than 50% of the referral fee rate charged
to tier 1 facility members for each notice of proposed excavation submitted to the notification
center.

Sec. 4. K.S.A. 2009 Supp. 66-1806:
All proposed changes in Substitute for Senate Bill 58 were adopted.
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Mark Parkinson, Governor

—
K A N s A s Thomas E. Wright, Chairman

Michael C. Moffet, Commissioner

CORPORATION COMMISSION Joseph F. Harkins, Commissioner

Before the House Energy and Ultilities Committee
Comments by the
Staff of the Kansas Corporation Commission
January 28, 2010

Senate Bill 58

Thank you, Mr. Chairman, and members of the Committee. I am Leo Haynos, Chief of Gas
Operations and Pipeline Safety for the Kansas Corporation Commission, and I am appearing
today on behalf of the KCC Staff. Over the last few years, there have been several bills
introduced to revise the Kansas Underground Utility Damage Prevention Act (KUUDPA). As
you may recall, HB 2637 amended KUUDPA in the 2008 legislative session with the effective
date for many of the changes to occur on July 1, 2009. The major emphasis of the HB 2637
amendments was the inclusion of potable water and sanitary sewers as subject to requirements of
the Act. In the 2009 legislative session, the KCC introduced SB 58 with the purpose of making a
technical correction to the definition of the term, “tolerance zone”, and setting the effective date
of the statute at January 1, 2010. During the course of discussions before the Senate committee,
other conferees raised issues concerned with the statutory establishment of Tier 3 members of
Kansas One Call and certain requirements that HB 2637 placed on Kansas One Call, Inc., the
operator of the notification center. Amendments addressing these issues were added by the
Senate utilities committee to the KCC-proposed amendments to form the bill that is before you
today. Because HB 2637 was not in effect during the 2009 legislative session, the changes
shown in SB 58 as italicized type do not reflect those portions of HB 2637 amendments that
were deleted by SB 58. After July 1, 2009, however HB 2637 went into effect with the result
being that SB 58 may not accurately reflect the law as it is today. In order to put into context

what SB 58 removes from and adds to KUUDPA in its current form, I have provided a copy of

| the current law with SB 58 amendments included as Attachment 1 to my testimony.

The change to the definition of the term “tolerance zone” proposed by the Commission can be
found on Page 4, lines 1-2 of SB 58 where the word the word “within” was added to the
definition of tolerance zone in order to establish a maximum tolerance zone width of 24 inches
HOUSE ENERGY AND UTILITIES
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from each side of a buried facility. The proposed date change to January 1, 2010 is found at the
beginning of each section throughout the bill. If this bill moves forward, this date would need to
be changed to reflect a future date. Rather than make the effective date on July 1 during the

height of the excavation season, Staff suggests an effective date of January 1, 2011.

Tier 3 Membership Requirements

As you may recall, HB 2637 created special considerations for water and wastewater utilities
that served more than 20,000 customers. If utilities meeting certain prerequisites established a
call center capable of receiving notice of excavation via the internet, HB 2637 mandated the
notification center could not charge more than $500 per year for referring excavators to the Tier
3 member. Because most water and wastewater utilities are owned and operated by
municipalities, many municipalities considered the statutory price cap established for Tier 3
members to be a non-uniform application of the statute. Cities with less than 20,000 customers
would not have the luxury of using the Tier 3 membership option, and therefore, the law could
not be uniformly applied to cities not meeting the Tier 3 criteria. As I understand it, if the law is
non-uniform, the municipalities would be allowed to “opt out” of compliance with KUUDPA
under the home rule provisions of the Kansas constitution. The amendments offered by SB 58
would remove the 20,000 customer threshold from the statute thereby removing the question of
non-uniformity by allowing all water and wastewater utilities the option of operating as a Tier 3
member of the call center. The proposed change would not address the advantage of significant
cost savings that Tier 3 members would have over all other underground utility operators. In
fact, this change may be an incentive for water/wastewater utilities to set up independent call
centers and would result in other underground utilities subsidizing the Tier 3 members. In order
to make the burden of operating the notification center to be more equitably shared by all
utilities, SB 58 increases the Tier 3 price cap to $5,000 per year and establishes parity of charges

from Kansas One Call between Tier 2 and Tier 3 members over a four-year period.

Oversight of the Notification Center Provided by the KCC

HB 2637 deemed the notification center to be a public agency subject to the Kansas Open
Records Act and Kansas Open Meetings Act. The bill also required the notification center to

perform certain administrative functions such as an annual audit and a cost of service study every
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five years. These amendments in HB 2637 were opposed by Kansas One Call, Inc. as undue
interference into the operations of a private business. In fact, Kansas One Call has filed suit in
Shawnee County District Court against the State of Kansas arguing the imposition of
requirements on it resulting from the 2008 legislative amendments affecting the notification
center is unconstitutional'. Although Kansas One Call is a private non-profit corporation, it is
very unique in its role and duties. The notification center it operates has a narrowly tailored
public safety mission. In fact, the KUUDPA statute effectively makes One Call a monopoly and
requires all utilities to become members. Under this scenario, the members have no recourse to
resign their membership or appeal the board’s decision if they disagree with the directions of the
governing body. In an effort to address the concerns of ineffective oversight of the notification
center implied by the amendments of HB 2637 and the claims of interference by Kansas One
Call, SB58 proposes to remove the requirements making the notification center a public agency.
Instead, oversight of the notification center is placed under the jurisdiction of the Commission.
The intent of SB 58 appears to allow the Commission to investigate any practice of the
notification center and to adjudicate any complaints regarding the operation of the center brought
before the Commission. The KCC legal staff believes it would be beneficial to establish some
oversight parameters to more clearly define the commission’s role regarding oversight of the
notification center. The amendments regarding Commission oversight of the notification center

can be found on page 5, lines 14-36 of the bill.

Update on the Enactment of HB 2637

As I mentioned earlier, HB 2637 became effective on July 1, 2009. At that time, all water and
wastewater facilities were required to become either a Tier 1, 2, or 3 member of Kansas One
Call, Inc. Commission Staff has taken a “go slow” approach toward enforcement of this
requirement in order to allow the notification center to assimilate the influx of new members.
Instead of enforcement, we have attempted to educate all utilities of the law’s new requirements.
Also the trade associations, Kansas Rural Water Association, the League of Municipalities, and
Kansas One Call, have been very active in identifying and educating water and sewer utilities of
their new responsibilities. That being said, we still have many utilities that have not joined One

Call. As of December 1, 2009, there were 243 municipalities and 228 rural water districts that

! Case No. 09-C-000921 in the District Court of Shawnee County.



had not joined One Call. We also have 5 municipalities that have opted out of KUUDPA
entirely citing “home rule” as the reason. Most of the water and sewer utilities that have joined
One Call have signed up as Tier 1 members of the call center — primarily because Kansas One
Call has established an introductory price structure that allows water and sewer utility operators a
trial membership that is below the Tier 2 costs for the first two years. At this time, the call center
has ten Tier 2 members, and three Tier 3 members, (Johnson County Water One, City of Olathe,
and City of Wichita). Since July, Commission Staff has received only a few calls related to
water utility Tier membership options. The few calls Staff has received from Tier 2 members
have been focused on the fact that the utility operator did not receive the second call from the
excavator. KCC Staff has also received a few calls about Tier 3 members regarding the
operation of the individual call centers, call wait times, and use of the Tier 3 member’s websites.
Because of the need for excavators to make two or more calls to receive utility locates, it is
apparent more education of excavators will be necessary to explain how this unique Kansas

system works.

In summary, the HB 2637 amendments to KUUDPA resulted in significant changes to the law.
It is an understatement to say the law has become more complex- as evidenced by the ongoing
lawsuit, the multiple call centers, municipalities “opting out” or “opting in” to compliance with
the law, and mandated pricing caps shifting costs to other utilities. The main purpose of
KUUDPA is a communication tool that promotes public safety. With that in mind, we suggest a
law with straightforward requirements should be the ultimate goal of further KUUDPA
amendments. To meet that goal KCC Staff respectfully suggests the committee consider HB
2240 in place of SB 58 as a means of streamlining the KUUDPA requirements. HB 2240
proposes to create a true “One Call” notification center for all utilities and remove the tiered cost
structure in the current law. If HB 2240 is considered by this committee, we also suggest the bill

formally define the KCC’s role in providing oversight of the notification center’s operations.



ATTACHMENT 1

Kansas Underground Utility Damage Prevention Act

Bold Font: Changes incorporated into KUUDPA by HB 2637 on July 1, 2009

Underlined and Strikeout Font: Changes Proposed by SB58 to KUUDPA in effect as of
January 1, 2010,

Statute 66-1802
Definitions. As used in this act:

(a) "Damage" means any impact or contact with an underground facility, its appurtenances or its
protective coating, or any weakening of the support for the facility or protective housing which
requires repair.

(b) "Emergency" means any condition constituting a clear and present danger to life, health or
property, or a customer service outage.

(c) "Excavation" means any operation in which earth, rock or other material below the surface is
moved or otherwise displaced by any means, except tilling the soil for normal agricultural
purposes, or railroad or road and ditch maintenance that does not change the existing railroad
grade, road grade and/or ditch flowline, or operations related to exploration and production of
crude oil or natural gas, or both.

(d) "Excavator" means any person who engages directly in excavation activities within the state
of Kansas, but shall not include any occupant of a dwelling who:

(1) Uses such dwelling as a primary residence; and
(2) excavates on the premises of such dwelling.

(e) "Facility" means any sanitary sewer, underground line, system or structure used for
transporting, gathering, storing, conveying, transmitting or distributing potable water, gas,
electricity, communication, crude oil, refined or processed petroleum, petroleum products or
hazardous liquids; facility shall not include, any stormwater sewers, production petroleum lead
lines, salt water disposal lines or injection lines, which are not located on platted land or inside
the corporate limits of any city.
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(f) "Locatable facility" means facilities for which the tolerance zone can be determined by the
operator using generally accepted practices such as as-built construction drawings, system maps,
probes, locator devices or any other type of proven technology for locating.

(g) "Marking" means the use of stakes, paint, flags or other clearly identifiable materials to show
the field location of underground facilities, in accordance with the rules and regulations
promulgated by the state corporation commission in the administration and enforcement of this
act.

(h) "Municipality" means any city, county, municipal corporation, public district or public
authority located in whole or in part within this state which provides firefighting, law
enforcement, ambulance, emergency medical or other emergency services.

(1) "Notification center" means the statewide communication system operated by an
organization which has as one of its purposes to receive and record notification of planned
excavation in the state from excavators and to disseminate such notification of planned
excavation to operators who are members and participants.

(j) "Operator" means any person who owns or operates an underground tier 1 or tier 2 facility,
except for any person who is the owner of real property wherein is located underground facilities
for the purpose of furnishing services or materials only to such person or occupants of such

property.

(k) "Preengineered project" means a public project or a project which is approved by a public
agency wherein the public agency responsible for the project, as part of its engineering and
contract procedures, holds a meeting prior to the commencement of any construction work on
such project in which all persons, determined by the public agency to have underground facilities
located within the construction area of the project, are invited to attend and given an opportunity
to verify or inform the public agency of the location of their underground facilities, if any, within
the construction area and where the location of all known and underground facilities are duly
located or noted on the engineering drawing as specifications for the project.

(1) "Permitted project" means a project where a permit for the work to be performed must be
issued by a city, county, state or federal agency and, as a prerequisite to receiving such permit,
the applicant must locate all underground facilities in the area of the work and in the vicinity of
the excavation and notify each owner of such underground facilities.

(m) "Person" means any individual, partnership, corporation, association, franchise holder, state,
city, county or any governmental subdivision or instrumentality of a state and its employees,
agents or legal representatives.

(n) "Production petroleum lead line" means an underground facility used for production,
gathering or processing on the lease or unit, or for delivery of hydrocarbon gas and/or liquids to
an associated tank battery, separator or sales facility. Production petroleum lead lines shall
include underground lines associated with lease fuel and saltwater disposal and injection.



(o) "Platted land" means a tract or parcel of land which has been subdivided into lots of less than
five acres for the purpose of building developments, including housing developments, and for
which a surveyor’s plat has been filed of record in the office of the register of deeds in the
county where the land is located.

(p) ““Tier 1 facility’’ means an underground facility used for transporting, gathering,
storing, conveying, transmitting or distributing gas, electricity, communications, crude oil,
refined or reprocessed petroleum, petroleum products or hazardous liquids.

(q) ““Tier 2 facility’” means an underground facility used for transporting, gathering,
storing, conveying, transmitting or distributing potable water or sanitary sewage.

(r) ““Tier 3 facility’’ means a water or wastewater system utility whieh-serves-mere-than
20,000-customers-whe that elects to be a tier 3 member of the notification center pursuant
to this subsection. The operator of a tier 3 facility shall:

(1) Develop and operate a locate service website capable of receiving locate requests;
(2) publish and maintain a dedicated telephone number for locate services;
(3) maintain 24-hour response capability for emergency locates; and

(4) employ not less than two individuals whose primary job function shall be the location of
underground utilities. Operators of tier 3 facilities shall make either such website or
contact information available to the notlﬁcatlon center The-notification-center-shall-ecoleet

. The notification center shall collect and
charge an annual fee based on 50% of the rate charged to tier 1 facility members for each notice
of proposed excavation submitted to the notification center or $5,000 per year, whichever is less
for each tier 3 facility. No other fee, charge or cost shall be assessed to a tier 3 facility by the
notification center. The referral fee charged to operators of tier 3 facilities shall be increased on
a proportional basis every 12 months after the effective date of this section until parity of charges
between all operators of tier 2 facilities is reached by the year 2014. Tier 3 members shall be
subject to all provisions of 66-1804, 66-1805, 66-1806 and amendments thereto.

+p)(s) ““Tolerance zone’’ means the area netless-than within 24 inches of the outside
dimensions in all horizontal directions of an underground facility, except that a larger
tolerance zone for a tier 1, 2, or 3 facility may be established by rules and regulations
adopted under K.S.A. 2007 Supp. 66-1815, and amendments thereto. An operator of a
water or wastewater facility may elect to use a tolerance zone for such water or wastewater
facility in which tolerance zone means the area not less than 60 inches of the outside
dimensions in all horizontal directions of an underground water or wastewater facility
upon notification of the excavator, except that a larger tolerance zone may be established
by rules and regulations adopted under K.S.A. 2007 Supp. 66-1815, and amendments
thereto.



)(t) "Update" means an additional request from the excavator to extend the time period of the
request for intent to excavate beyond the 15 calendar day duration of the request.

&)(u) "Whitelining" means the act of marking by the excavator the route or boundary of the
proposed excavation site with white paint, white stakes or white flags.

¢s)(v) "Working day" means every day, Monday through Friday beginning at 12:01 a.m., except
for the following officially recognized holidays: New Year’s day, Memorial day, Independence
day, Labor day, Thanksgiving day, the day after Thanksgiving and Christmas.

Statute 66-1803
Excavator's duty to ascertain location of facilities.

An excavator shall not engage in excavation near the location of any underground facility
without first having ascertained, in the manner prescribed in this act, a location of all
underground facilities in the proposed area of the excavation.

History: L. 1993, ch. 217, S. 3; July 1
Statute 66-1804
Notice of intent of excavation.

(a) Except in the case of an emergency, an excavator shall serve notice of intent of excavation at
least two full working days, but not more than 15 calendar days before the scheduled excavation
start date, on each operator having underground tier 1 facilities located in the proposed area of
excavation.

(b) An excavator may serve notice of intent of excavation at least two full working days, but
not more than 15 calendar days before the scheduled excavation start date, on each
operator of tier 2 facilities located in the proposed area of excavation.

)(c) The notice of intent to excavate or any subsequent updates shall be valid for 15 calendar
days after the excavation start date and such notice shall only describe an area in which the
proposed excavation reasonably can be completed within the 15 calendar days.

¢e3(d) No person shall make repeated requests for remarking unless the request is due to
circumstances not reasonably within the control of such person.

¢d)(e) The notice of intent of excavation shall contain the name, address and telephone number of
the person filing the notice of intent, the name of the excavator, the date the excavation activity

is to commence and the type of excavation being planned. The notice shall also contain the
specific location of the excavation.



€e)(f) The person filing the notice of intent to excavate shall, at the request of the operator,
whiteline the proposed excavation site when the description of the excavation location cannot be
described with sufficient detail to enable the operator to ascertain the location of the proposed
excavation.

H(g) The provisions of this section shall not apply to a preengineered project or a permitted

project, except that the excavators shall be required to give notification in accordance with this
section prior to starting such project.

Statute 66-1805

Notification center.

(a) This act recognizes the establishment of a single notification center for the state of Kansas
that is owned and operated by its members. Each operator who has an underground facility

shall become a member of the notification center.

(b) The notification center shall provide, in a manner that is just, reasonable, not unjustly
discriminatory and not unduly preferential, services to each member as prescribed in this section.

(c) The state corporation commission, in its discretion, may at any time review a fee, term or
practice being used by the notification center. Upon such review, the commission may initiate a
proceeding to determine whether a violation of this section has occurred. Upon notice and an
opportunity for hearing in accordance with the Kansas administrative procedure act, the
commission shall have authority to order the remediation of any violation of this section that the
commission finds has occurred.

(d) Any member of the notification center may request the commission to investigate and initiate
proceedings to review a fee. term or practice being used by the notification center.

) (e) For operators of tier 1 facilities or operators of tier 2 facilities that desire notification
in the same manner as operators of tier 1 facilities, the notification center shall provide
prompt notice of any proposed excavation to each affected operator that has facilities
recorded with the notification center in the area of a proposed excavation site.

€e) (f) For operators of tier 2 facilities that desire direct contact with the excavator, the
notification center shall provide the excavator with the name and contact information of
the affected operator that has facilities recorded with the notification center in the area of
the proposed excavation.

¢ () Notification to operators as defined in subsection (b) shall be given by notifying the
notification center by telephone at the toll free number or by other communication methods
approved by the notification center. The content of such notification shall be as required by
K.S.A. 2001 Supp. 66-1804, and amendments thereto.
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¢e) (h) Notification to operators as defined in subsection (¢) (f) may be given by notifying
the operator of tier 2 facilities using the contact information provided by the notification
center. The content of such notification shall be as required by K.S.A. 66-1804, and
amendments thereto.

5 (1) Each operator who has an underground facility within the state shall be afforded the
opportunity to become a member of the notification center on the same terms as the original
members.

€2).(j) A suitable record shall be maintained by the notification center to document the receipt of
notices from excavators as required by this act.

&) (k) A suitable record shall be maintained by operators of tier 2 facilities that desire
direct contact with the excavator pursuant to subsection (c) to document the receipt of
notices from excavators.

@_(1) The notification center shall charge and collect an annual membership fee in the
amount of $25 from each tier 2 facility member.

. (m) The notification center shall charge a referral fee to tier 2 facility members in an
amount no more than 50% of the referral fee rate charged to tier 1 facility members.

g9 (n) Upon request of the operator, the person filing the notice of intent to excavate shall
whiteline the proposed excavation site prior to locates being performed.

_(o) The notification center established-pursuantte-thisseetionshall be-and-ishereby

or-successor-managing-organization shall not disseminate, make available or otherwise
distribute data or information provided by an operator of a tier 1, 2 or 3 facility unless
such dissemination, making available or distributing is necessary for the state corporation
commission or the notification center to carry out legal duties or specific statutory duties
prescribed under this chapter.

ém) (p) On and after July15:-2009, January 1, 2010, the notification center’s board of

directors shall include two members from tier 2 facilities and 1 member from tier 3
facilities.
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Statute 66-1806

Identification of location of facilities; duties of operator; liability for damages.

(a) Within two working days, beginning on the later of the first working day after the excavator
has filed notice of intent to excavate or the first day after the excavator has whitelined the
excavation site, an operator served with notice, unless otherwise agreed between the parties, shall
inform the excavator of the tolerance zone of the underground facilities of the operator in the
area of the planned excavation by marking, flagging or other acceptable method.

(b) If the operator of tier 2 facilities cannot accurately mark the tolerance zone, such
operator shall mark the approximate location to the best of its ability, notify the excavator
that the markings may not be accurate, and provide additional guidance to the excavator in
locating the facilities as needed during the excavation.

(c) The operator of tier 2 facilities shall not be required to provide notification of the
tolerance zone for facilities which are at a depth at least two feet deeper than the excavator
plans to excavate but does have to notify the excavator of their existence.

(d) If the operator of a tier 1 facility has no underground facilities in the area of the proposed
excavation, such operator, before the excavation start date, shall notify the excavator that it has
no facilities in the area of proposed excavation by telephone, facsimile, marking the area all clear
or by other technology that may be developed for such purposes.

(e) If the excavator notifies the notification center, within two working days after the initial
identification of the tolerance zone by the operator, that the identifiers have been improperly
removed or altered, the operator shall make a reasonable effort to reidentify the tolerance zone
within one working day after the operator receives actual notice from the notification center.

(f) If the excavator has provided notice to an operator pursuant to K.S.A. 66-1804, and
amendments thereto, and the operator fails to comply with subsections (a), (b) or (c) or
notifies the excavator that it has no underground facilities in the area of the planned excavation,
the excavator may proceed and shall not be liable to the operator for any direct or indirect
damages resulting from contact with the operator’s facilities, except that nothing in this act shall
be construed to hold any excavator harmless from liability to the operator in those cases of gross
negligence or willful and wanton conduct.
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(g) For economic damages in any civil court of this state, failure of an operator to inform the
excavator within two working days of the tolerance zone of the underground facilities of the
operator in the manner required by subsection (a) of K.S.A. 2001 Supp. 66- 1806, and
amendments thereto, shall not give rise to a cause of action on the part of the excavator against
an operator, except that nothing in this act shall be construed to hold any operator harmless from
liability in those cases of inaccurate marking of the tolerance zone, gross negligence or willful
and wanton conduct. Such failure may subject an operator to civil penalties as determined by the
state corporation commission.

(h) Any person claiming that an operator has failed to inform the excavator within two working
days of the tolerance zone of the underground facilities of the operator shall file a complaint with
the state corporation commission requesting enforcement of subsection (a) within one year of
becoming aware of the violation.

(i) All tier 1facilities installed by an operator after January 1, 2003, shall be locatable.

(1) All tier 2 facilities installed by an operator after July 1, 2008, shall be locatable.

Statute 66-1807

Emergency excavations.

(a) In the case of an emergency which involves danger to life, health or property or which
requires immediate correction in order to continue the operation of an industrial plant or to
assure the continuity of public utility service, excavation, maintenance or repairs may be made
without using explosives, if notice and advice thereof, whether in writing or otherwise are given
to the operator or notification center as soon as reasonably possible.

(b) If an operator receives a request to locate its facilities for an emergency condition, such
operator shall make a reasonable effort to identify the location of its facility within two hours of

receiving notification or before excavation is scheduled to begin, whichever is later.

(c) Any person providing a misrepresentation of an emergency excavation may be subject to the
penalties set out in K.S.A. 2001 Supp. 66-1812, and amendments thereto.

History:
Statute 66-1808

Application of other laws.

7= 12



:

This act shall not be construed to authorize, affect or impair local ordinances, resolutions or other

provisions of law concerning excavating or tunneling in a public street or highway or private or
public easement.

History: L. 1993, ch. 217, S. 8; July 1.
Statute 66-1809
Excavator's duty to exercise reasonable care.

(a) Upon receiving information as provided in K.S.A. 2001 Supp. 68-1806, and amendments
thereto, an excavator shall exercise such reasonable care as may be necessary for the protection
of any underground facility in and near the construction area when working in close proximity to
any such underground facility.

(b) An excavator using a trenchless excavation technique shall meet minimum operating
guidelines as prescribed in rules and regulations developed and adopted by the state corporation
commission in support of this act.

History:
Statute 66-1810
Contact with or damage to facility; procedure.

When any contact with or damage to any underground facility occurs, the operator shall be
informed immediately by the excavator. Upon receiving such notice, the operator immediately
shall dispatch personnel to the location to provide necessary temporary or permanent repair of
the damage. If the protective covering of an electrical line is penetrated or dangerous gases or
fluids are escaping from a broken line, the excavator immediately shall inform emergency
personnel of the municipality in which such electrical short or broken line is located and take any
other action as may be reasonably necessary to protect persons and property and to minimize
hazards until arrival of the operator’s personnel or emergency first responders.

History:

Statute 66-1811

Effect of violation of act, liability for damages; application of other laws.

(a) In a civil action in a court of this state when it is shown by competent evidence that personal
injury, death or other damages, including damage to any underground facilities, occurred as a

result of a violation of this act, there shall be a rebuttable presumption of negligence on the part
of the violator.

13



(b) In no event shall the excavator be responsible for any damage to underground facilities if
such damage was caused by the failure of the operator to correctly and properly mark the
location of the tolerance zone of the damaged facility.

(c) Nothing in this act is intended to limit or modify the provisions of:

(1) K.S.A. 60-258a, and amendments thereto; or

(2) the national electrical safety code, which would otherwise be applicable.

History:

Statute 66-1812

Violation of act, civil penalties and injunctive relief.

Any person to whom this act applies, who violates any of the provisions contained in this act,
shall be subject to civil penalties and injunctive relief as set out in K.S.A. 66-1,151, and
amendments thereto, and any remedies established in rules and regulations promulgated by the
state corporation commission in support of this act.

History:

Statute 66-1813

Administration and enforcement by corporation commission.

This act shall be administered and enforced by the state corporation commission of the state of
Kansas. History: L. 1993, ch. 217, S. 13; July 1.

Statute 66-1814

Severability.

If any provision of this act or the application thereof to any person or circumstance is held
invalid, the remainder of the act and the application of such provision to other persons or
circumstances shall not be affected thereby.

History: L. 1993, ch. 217, S. 14; July 1.

Statute 66-1815

Providing for rules and regulations.



(a) The state corporation commission shall have full power and authority to adopt all necessary
rules and regulations for carrying out the provisions of K.S.A. 66-1801 through 66-1814, and
amendments thereto.

(b) This section shall be part of and supplemental to the Kansas underground utility damage
prevention act.
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Good morning Mr. Chairman and members of the Committee. My name is George
Melling. I am the Manager of Claims and Risk for Kansas Gas Service. I am testifying
in support of Substitute Senate Bill 58.

I appreciate the opportunity to testify before you regarding this important issue.

Kansas Gas Service has been and continues to be supportive of efforts by the legislature
to enhance public safety including the reduction of damages and therefore exposure to
risk arising from damage to underground facilities. Kansas Gas Service has long been a
member and supporter of the Kansas One Call (KOC) system as a means for all utility
operators to make a joint effort to achieve these goals. During 2009 Kansas Gas Service
recorded approximately 1,000 damages to our underground facilities. I point this out
only for the purpose of emphasizing our interest in safety for both the public and our
employees who work with escaping natural gas.

Substitute Senate Bill 58 cleans up some technical issues created when House Bill 2637
passed during the 2008 session. Even though Sub SB 58 leaves in place a tiered system
of membership in KOC, the long term impact of this bill on Kansas Gas Service and
system operators is workable. Although Sub SB 58 establishes reduced fees for these
lower tiers of membership, it does phase out part of the discrepancy over the next few
years thereby reducing the financial burden on KOC which would in turn be passed on to
tier 1 members like Kansas Gas Service that will remain full paying tier 1 members.

Experience tells us that under the current system some excavators simply do not make the
additional calls to underground system operators not fully participating in KOC. And
even though all excavators are informed of a number to call to reach non-participating
operators, there are excavators who simply do not make the call. This situation
sometimes results in damage to underground facilities and creates potential risk and
service interruptions to the public.

This concludes my testimony. Thank you for the opportunity to testify today and I would
be pleased to stand for any questions.
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January 28, 2010

Westar Energy supports the revisions in Sub for SB 58.
A couple of examples | would like to highlight are:

- The bill specifically includes water/wastewater facilities in the definition of
“facility” on page 1.

- The change in the definition of “tolerance zone” on page 4 requires locates
for water and wastewater facilities within a 60 inch tolerance zone. This
improvement will enhance our ability to work safely and minimize the
impact on other underground facilities.

At Westar Energy, we emphasize employee safety every day. We want everyone
to go home in the evening in the same condition in which they arrived for work.
We are a long-time member of Kansas One Call (KOC) and believe their efforts
have enhanced the safety for all excavators and member company employees.
The service KOC provides is invaluable to us in terms of our customers’ and
employees’ safety. Sub for SB 58 promotes an equitable and safe environment
for all entities that have underground facilities.

Thank you again for the opportunity to provide our testimony in support of Sub for
SB 58. | will stand for questions at the appropriate time.
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House Energy and Utilities Committee

Sub for SB 58 Testimony

Coleen Jennison, Director of Government Affairs
Cox Communications

January 28, 2010

Mr. Chairman and members of the committee thank you for holding this hearing
and for allowing me the opportunity to present our view regarding this legislation.
Cox Communications has long been involved in the One Call process.

Our Company (then Multimedia) was one of the five charter companies of Can U
Dig it in 1978.

Our industry has had a member serve on the Executive Board for the past 15
years. Currently our representative is Joe Williams our Director of Systems
Engineering.

Cox believes in the purpose of the organization. Every digging job requires a call
be it an excavator or homeowner - even small projects like planting trees and
shrubs. The depth of utility lines varies and there may be multiple utility lines in a
common area. Digging without calling can disrupt service to an entire
neighborhood, harm you and those around you and potentially result in fines and
repair costs. Calling before every digging job gets your underground utility lines
marked for free and helps prevent undesired consequences.

Cox's support of Sub for SB 58 boils down to one issue, fairness. If the program
is a valuable one, and Cox believes it is, then all membership should share the
costs in an equitable manner. The language in Sub for SB 58 takes into
consideration the differences in facilities and implements a reasonable approach
to a fair fee structure. Having the referral fee increased on a proportional basis
every 12 months seems a reasonable process to bring all tier 3 operators
gradually to parity.

Thank you, | would be happy to answer any questions.
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January 28,2010

Good morning Mr. Chairman and members of the committee. Thank you for the opportunity to
provide testimony on Substitute SB 58.

Kansas One-Call supports the language in Substitute SB 58 as currently written. While it is not
the preferred bill that we would like to have on the table, it goes a long way to correct the
actions taken in 2008 with HB 2637. After all, damage prevention is a shared responsibility.

Kansas One-Call, Inc (KOC) was established as a private non-profit corporation in 1983 by a
group of utilities to become the communications link between excavators and utilities anytime
and anywhere in the state where excavation was to take place. KOC assumed the de facto role
of the "notification center" when the first underground damage prevention statute was signed
into law in 1993. KOC has performed these duties quite successfully for the past twenty-seven
years.

In 2008, when the legislature passed HB 2637, there were several amendments made that are
greatly impacting the day-to-day operations of the call center. | will address each of these
separately below:

1.) Adopting a trifurcation of membership classes designating Tier 1, Tier 2 and Tier 3.
2.) Fixing the participation fees of Tier 2 and Tier 3 members.

3.) Deeming Kansas One-Call, Inc. to be a public agency subject to the Kansas Open Meetings
Act (KOMA) and the Kansas Open Records Act (KORA).

4.) Requiring certain membership on its board of directors.
5.) Dictating that KOC prepare annual reports and undergo an annual audit.

6.) Requiring KOC to solicit proposals for the operation of the call center and effect cost of
service audits every five years.

#1. No one argues that the primary purpose of HB 2637, as amended, was to mandate that

water and wastewater utilities, like other utilities, be required to join the notification center
and be subjected to the Kansas Underground Utility Damage Prevention Act (KUUDPA). The
whole purpose of the notification center and the one-call concept was for excavators to call
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ONCE to obtain all the information they need to avoid damaging an underground facility prior
to excavating. With the creation of the multi-tiered membership, excavators are now required
to place one or more additional calls to notify the Tier 2 and Tier 3 members of the notification
center. While the Pipeline & Hazardous Materials Safety Administration (PHMSA) and the
Common Ground Alliance (CGA) are working to bolster and strengthen the "one-call concept”
(e.g., establishing 811 as the nationwide one-call number), it is my opinion, based on my years
of experience, that Kansas is taking a step backwards and is reducing the effectiveness of a
strong damage prevention program.

#2. The fixing of rates as between Tier 1 and Tier 2, Tier 2 and Tier 3, and Tier 1 and Tier 3,
constitutes a confiscatory taking of property from one utility to subsidize another utility's
participation. The price fixing is unsupportable and unexplainable from any standpoint, other
than special interest lobbying. Can anyone provide a rational explanation why one utility should
be treated different from another? | have not heard one to date. The disparate treatment of
these membership classes has caused several cities/municipalities to declare "Home Rule",
opting entirely out of the KUUDPA.

#3. The legislation of 2008 "deemed" the notification center to be a public agency. KOCis a
private non-profit corporation. If KOC is to continue its role as the notification center in the
state of Kansas, HB 2637 tries to subject KOC, what otherwise is not a public agency, to the
requirements of KOMA and KORA. The Legislature previously recognized the need to
specifically amend KOMA to add a new provision, KSA 75-4320(c) entitled "Sunflower
Foundation, Healthcare for Kansas subject to open meetings law." Without this, the Sunflower
Foundation was not a public agency subject to KOMA or KORA either. The amended statute
provided that the Sunflower Foundation shall be deemed a public body and shall be subject to
the open meetings law. Even if the Legislature has the power to waive this parliamentary step
and "deem" an otherwise private organization to be a "public agency," the only precedent in
the area reflects the Legislature knew that the amendments should be to KOMA and KORA and
not "tagged on" to and buried beneath unrelated legislation. The title of HB 2637 makes no
reference to KOMA and/or KORA. There are many Attorney General Opinions on who is and
who is not subject to the requirements of KOMA and KORA, and KOC does not meet those
requirements.

#'s 4-6. KOC is a private non-profit corporation created by, managed by and operated by its
member utilities. HB 2637 basically rips up and shreds its Bylaws, Articles of Incorporation and
its operating policies. The owners of KOC (each and every underground utility member) have a
vested interest in the successful operation and financial well being of the corporation. This is
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done by a board of directors, who are elected annually at an annual meeting, who review and
approve all financial documents and polices, establish near- and long-term goals and objectives
for the KOC staff, the operating committee and the call center service provider. Every utility
classification has representation on the board of directors. KOC utilizes two independent
accounting firms to keep the financial records and file the required federal and state
documents to maintain compliance. KOC prepares and publishes an annual report. You may
review this document on our website at www.kansasonecall.com. KOC currently operates the
call center with an experienced and highly qualified one-call service provider, issues an RFP and
awards a new call center service contract every 3-5 years.

Conclusion

While KOC supports Substitute Senate Bill No. 58 as written, it does so with a few reservations.
Substitute Senate Bill No. 58 eliminates our issues with items numbered 3-6 above, but KOC
would like for the committee to review: the multi-tiered membership, the price fixing of fees
and the multiple calls that the excavator will be required to make to notify the Tier 2 and Tier 3
utilities of their planned excavation. All of the utilities are excavators themselves and at some
time or another they come to understand that damage prevention is a shared responsibility.

Respectfully,

Tom Shimon
Executive Director
Kansas One-Call System, Inc.
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To:  House Utilities Committee

From: Kim Winn, Director of Policy Development & Communications
Date: January 28, 2010

Re: Opposition to Sub SB 58

Thank you for the opportunity to appear today regarding Substitute for Senate Bill 58.
As it is currently written, we must oppose this legislation for the following reasons:

° Drafting Errors. Bills are usually written in a fashion so that when current law is
being amended, the law is recounted in its entirety and strikeouts and additions
are noted. However, SB 58 recounts the prior law and purports to amend that,
rather than the current law. We believe that this is a fatal flaw in this legislation
as it deprives both citizens and legislators of full knowledge with respect to what
exactly is being altered. | have attached a copy of the 2008 Session Laws,
chapter 22 so that you may see what is really being changed with this bill.

° SB 58 Undermines Home Rule. It is not uncommon for states to have varying
rules with regard to water utilities of different sizes. Kansas is no exception and
when the mandatory one-call legislation was passed in 2008, different
classifications were used in order to recognize that one-size-does-not-fit-all.
Because of these classifications, cities are authorized by the Constitution to
exempt themselves with the passage of a charter ordinance. A number of cities
have exercised local control and have exempted themselves from this unfunded
mandate. SB 58 seeks to remove these classifications so that cities will no
longer be able to make this decision locally. For this reason, we must oppose
this bill as it undermines the Home Rule authority of cities.

° SB 58 Removes Public Notice Requirements. The legislation that was passed
in 2008 also clarified that Kansas One Call would be subject to the Kansas Open
Meetings Act and the Kansas Open Records Act (See K.S.A. 66-1805 in Chapter
22 of the 2008 Kansas Session Laws). We have always believed that they are
and should be considered a public agency for purposes of disclosure and notice.
After all, this is an entity operating under statutory authority and with the
mandate that public water suppliers (all of whom are subject to KOMA/KORA)
must be members. We strenuously object to removing the KOMA/KORA
requirements that were added in 2008 from current law.

For these reasons, we respectfully request that you do not forward Sub. SB 58 for
further consideration. | would be happy to stand for questions at the appropriate time.
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710 2008 Session Laws of Kansas Ch. 122] [Ch. 122

(b) “Emergency” means any condition constituting a clear and pres-
ent danger to life, health or property, or a customer service outage.

(c) “Excavation” means any operation in which earth, rock or other
material below the surface is moved or otherwise displaced by any means;
except tilling the soil for normal agricultural purposes, or railroad or road
and ditch maintenance that does not change the existing railroad grade,
road grade and/or ditch flowline, or operations related to exploration and,
production of crude oil or natural gas, or both. 4

(d) “Excavator” means any person who engages directly in excavation
activities within the state of Kansas, but shall not include any occupant
of a dwelling who: (1) Uses such dwelling as a primary residence; and (2)
excavates on the premises of such dwelling.

(e) “Facility” means any sanitary sewer or underground line, system =
or structure used for ¢ransporting, gathering, storing, conveying, trans- =
mitting or distributing potable water, gas, electricity, communication,
crude oil, refined or processed petroleum, petroleum products or haz-
ardous liquids; facility shall not include, any stormwater sewers.or pro-
duction petroleum lead lines, salt water disposal lines or injection lines,
which are not located on platted land or inside the corporate limits of any
city.

(f) “Locatable facility” means facilities for which the tolerance zone
can be determined by the operator using generally accepted practices
such as as-built construction drawings, system maps, probes, locator de-
vices or any other type of proven technology for locating. B

(g) “Marking” means the use of stakes, paint, flags or other clear
identifiable materials to show the field location of underground faciliti
in accordance with the rules and regulations promulgated by the state
corporation commission in the administration and enforcement of this
act. 7

(h) “Municipality” means any city, county, municipal corpora
public district or public authority located.in whole or in part within
state which provides firefighting, law enforcement, ambulance, em
gency medical or other emergency services. /.

(i) “Notification center” means the statewide communication syste:
operated by an organization which has as one of its purposes to receiv
and record notification of planned excavation in the state from excavato
and to disseminate such notification of planned excavation to o
who are members and participants. o

(j): “Operator” means any person who owns or operates an under
ground tier 1 or tier 2 facility, except for any person who is the‘ownere
real property wherein is located underground facilities for the purpo:
furnishing services or materials only to such person or occupants:of suc
property. .

(k) “Preengineered project” means a public project or a project:
is approved by a public agency wherein the public agency responsible

the project, as part of its en
meeting prior to the commencement

, franchise holder, state ci

vision or instrumentality of a stat
epresentatives.

(n)- “Production

> county or any governmental subdi-
e and its employees, -agents or legal

; (p)ng’ g;izeii _Zagczh;y means an underground facility used Sfor trans
ging, > SLOTINg, conveying, transmittin distributi :
ectricity, communications, crude oil, ref; G ocessed ang €25
cctricity, 2 , refined
et roleum products or hazardous-‘lz‘quidsﬁ 7 Teprocessefi i

q) Tier 2 facility” means an underground
fing, gathering, storing, conveying,
water or sanitary sewage.

“Tier il o -

e i;t:}g, _‘):ZC;Z% Omeans 4@ water or wastewater system utility which
mo -000 customers who elects to be ¢ tier 3 member of

rsuant to this subsection. The operator of a tier

nd facility used for trans-
transmitting or distributing pota-

.:Deve_lop and operate a locate service
e requests;

; ‘Publish and maintain a dedicated telephone number Sor locate

website capable of receiving

ot

) ‘Mmaintain 24-hour response capability for emergency locates; and

2008 Session Laws of. Kansas 711

N\



712 2008 Session Laws of Kansas Ch. 122]

(4) employ not less than two individuals whose primary job function
shall be the location of underground utilities. Operators of tier 3 facilities-
shall make either such website or contact information available to the
notification center. The notification center shall collect and charge a fee
of $500 a year for each tier 3 facility. No other fee, charge or cost shall
be assessed to a tier 3 facility by the notification center. Tier 3 members
shall be subject to all provisions of section 5 through section 10, and

amendments thereto.
(s) “Tolerance zone” means the area within not less than 24 inches

of the outside dimensions in all horizontal directions of an underground
facility, except that a larger tolerance zone for a tier 1, 2 or 3 facility may
be established by rules and regulations adopted under K.S.A. 2007 Supp-
66-1815, and amendments thereto. An operator of a water or wastewater
facility may elect to use a tolerance zone for such water or wastewater

facility in which tolerance zone means the area not less than 60 inches of

he outside dimensions in all horizontal directions of an underground
water or wastewater facility upon notification of the excavator, except
that a larger tolerance zone may be established by rules and regulations
adopted under K.S.A. 2007 Supp: 66-1815, and amendments thereto.

{ep (t) “Update” means an additional request from the excavator to
d of the request for intent to excavate beyond the

extend the time perio
15 calendar day duration of the request.

&) (u) “Whitelining” means the act of marking by the excavator the
posed excavation site with white paint, white.

route or boundary of the pro
stakes or white flags. )
{s) (v) “Working day” means every day Monday through Friday be
ginning at 12:01 a.m., except for the following officially recognized holi
days: New Year’s day, Memorial day, Independence day, Labor da
Thanksgiving day, the day after Thanksgiving and Christmas.

Sec. 6. On July 1, 2009, K.S.A. 66-1804 is hereby amended to read
as follows: 66-1804. (a) Except in the case of an emergency, an excavator
shall serve notice of intent of excavation at least two full working day
but not more than 15 calendar days before the scheduled excavation start
date, on each operator having underground tier 1 facilities located in'the

proposed area of excavation.

(b) An excavator may serve notice of intent of excavation at least two

full working days, but not more than 15 calendar days before the sche
lod excavation start date, on each operator of tier 2 facilities located i

the proposed area of excavation.
&) (c) The notice of intent to excavate or any subsequent up

sonably can be completed within the 15 calendar days.

te) (d) No person shall make repeated requests for remarking unle\ss\

project.
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the request is due to cir thin
cumst: ithi
o s ances not reasonably within the control of
td) (¢) The notice of intent i
of excavation shall contain the n
ame, ad-
?;ﬁi a;lfd tltlelephone nuxrtlﬁ)el;i of the person filing the notice of intent, ?he
e excavator, the date the excavation activity i :
‘ : is to commence
ilﬁld the type of excavation being planned. The notice shall also contai
e specific location of the excavation. : !
reéxlel}e ({) lC:(Ih'he person ﬁhng th.e notice of intent to excavate shall, at the
exg sﬁo ; e operator, whiteline the proposed excavation site when the
o avation location cannot be described with sufficient detail to enable
: Z’f})perator to ascertain the location of the proposed excavation
o (; % ) The provisions of this section shall not apply to a preengineered
f oject or a%}.)err‘mtt?d project, except that the excavators shall be required
o give notification in accordance with this section prior to starting such

Sec. 7{_On July 1, 09 K.S.A. 66-1805 is hereby amended to read

as'follows: 66-1805 (a) THis a !
Srindetd ct recognizes the i ;
notification center for the state of Kansas. eStabbShment of a single

PlvV;.dU tllULl‘t’t lluﬁbb tU \.,abh aff\/\/t‘vd l‘ll\.llllb £ )’
-yatien- Each operator who has d facilit

ve : an underground facili

: meg;ber of the notification center. 5 o shall become a
; dgs( ; 1»)3 nf;}:p:mto'rstc})lf tier 1 facilities or operators of tier 2 facilities that
- aesire wcation in the same manner as operators of tier 1 faciliti

- notification center shall provide A jor L Jaolities, the
n prompt notice of any proposed excavation
to each affected operator that has facilities recorded with the notification

datés’
shall be valid for 15 calendar days after the excavation start date and such
potice shall only describe an area in which the proposed excavation rea-

|
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enter in the area of a proposed excavation site.
(¢) For operators of tier 2 facilities that desire direct contact with the

Zxaﬁfgtog the no_tz;ﬂcation center shall provide the excavator with the
me:and contact information of the affected operator that has facilities

ecorded with the notification i
ord ification center in the area of the proposed exca-

&)(d) Notification;

thereto; to operators as defined in subséction (b) shall be given by noti-

ing the notification center by telephone at the toll f;
th catic ree numb
ther communication methods approved by the noﬁﬁcaﬁonucenf;r?;ﬁg

content of such notification shall be as required by K.S.A. 66-1804, and

endments thereto.
e)' Notification to operators as defined in }
N subsection (c) may be gi
y Z%Zzzgg le ope}ator of tier 2 facilities using the conga)ct in_?oniziztgjz
viaea by the notification center. The content of such notificati
eas required by K.S.A. 66-1804, and amendmeé;s thergo?ﬁcatwn shal
4} () Each operator who has an underground facility within the state

hall be afforded the o i
: pportunity to be P
enter on the same tomms as thtgol—i ‘ Cacl)rgfei] xlr)lggber of the notification
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{d)(g) A suitable record shall be maintained by the notification center
to document the receipt of notices from excavators as required by this
act.
(h) A suitable record shall be maintained by operators of tier 2 facil-
ities that desire direct contact with the excavator pursuant to subsection
(c) to document the receipt of notices from excavators.

(i) The notification center shall charge and collect an annual mem-
bership fee in the amount of $25 from each tier 2 facility member.

(j) The notification center shall charge a referral fee to tier 2 facility
members in an amount no more than 50% of the referral fee rate charged
to tier 1 facility members.

(k)  Upon request of the operator, the person filing the notice of intent
to excavate shall whiteline the proposed excavation site prior to locates

being performed.
mbﬁ The notification center established pursuant to this section shall be

and is hereby deemed to be a public agency and shall be subject to the
provisions of the open records act, K.S.A. 45-215 et seq., and amendments
thereto, and the open meetings act, K.S.A. 75-4317 et seq., and amend-
ments thereto, except that the notification center or board. of directors, or.
successor managing organization shall not disseminate, make available or
otherwise distribute data or information provided by an operator of a tier:
1, 2 or 3 facility unless such dissemination, making available or distrib-
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3; {ﬁ]fl)of\iyrs;t 66—-1163216. () Within two working days, beginning on the later
ket S zvhor ing day after the excavator has filed notice of intent to
Xcavate or the first day after th(_e excavator has whitelined the excavation

rnagyl;ingi ﬂzgging or other acceptable method.
L i0 ] ({;1 te eS op}fmtor of tie}:’ ?[ facilities cannot accurately mark the tol
‘ > SUch operator shall mark the approximate locati :
of its ability, notify the excavat il ot
2 or that the markings
and provide additional guidance ey s
to the . . Jepe
a\g_(njgdei Garteg ex%avation. | excavator in locating the facilities
¢) The operator of tier 2 facilities
c) T shall not be required to provi
ZZZJ}ZZ?(ZZZ of thi ;zfolenznce zone for facilities which, arezzt a depth@z&?aii
) Jeet deeper than the excavator plans to e A
notify the excavator of their existence? e s
. ib;li (s ;liealf fthtﬁ operator céf atier 1 facility has no underground facilities
OI the proposed excavation, such operator, before ‘
vation start date, shall notify the excav. ’ e oo o Bt
. 3 ator that it has no facilities in 1
area of proposed excavation b senil, matking the area
‘ y telephone, facsimile, marking the are
; a
cliaé; o(r)by I(}thtgr techpology that may be developed for sucl% purposesa.11
€} (e € excavator notifies the notification center, within-two
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\;&;?;12?5 d]{aﬁfstatfl‘:er. she h'1r£11itial }ildentiﬁcation of the tolerance zone by the
> that the identifiers have been im T
e e properly removed or altered
e a reasonable effort to reidentify the ,
zone within one working day after th e
. X
emfe g day operator receives actual notice from
1 ?SWA (g i;l?geo 4excav:lztor ha\; provided notice to an operator pursuant
A. 66- , and amendments thereto, and the 1
comply with subsections (@), (b) or (. if et f0
, ions (a), ¢) or notifies the excavator that i
no qndfrgrqund facilities in the area of the planned excavati aftagsl—l:;
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cxcavator may proceed and shall not be liable to the operator for any

uting is necessary for the state corporation commission or the notification
center to carry out legal duties or specific statutory duties prescribed
under this chapter. ‘

(m) On and after July 1, 2009, the notification center’s board of di-
rectors shall include two members from tier 2 facilities and 1 member
from tier 3 facilities.

(n) The notification center shall prepare an annual report which. de-
scribes the activities of such center. An annual audit of the notification
center shall be conducted by an independent certified public accountant. =
The notification center shall provide copies of such reports to each mem-
ber of the notification center and shall be subject to the open records act;
K S.A. 45-215, et seq., and amendments thereto. -2

(o) The notification center shall solicit proposals for operation of the -
notification center not more than every five years which shall be awarded
in an open meeting by the board of directors of the notification center.
The bidding process prescribed by this subsection shall be subject toithe
open records act, K S.A. 45-215 et seq., and amendments thereto. v

(p) The notification center shall conduct a cost of service audit. not
more than every five years or as otherwise requested by the board of
directors of the notification center or a majority of the members of such

center. ik
Sec. 8. On July 1, 2009, K.S.A. 66-1806 is hereby amended to.read

neégij}‘g’(eijce or willful and wanton conduct.

.7 (g) For economic damages in-any civil court i$ i

.= "' . . . ‘ Of thl ..

fﬁ an-operator to inform the excavator ‘within two Wor]dlfgs?;;; f(;afl'llltllf:

}Z ;J;r:(:ie g;ne l())f thtei: unziejrg?und facilities of the operator in the manner

_ Y Subsection (a) of K.S.A. 66-1806, and amendm

ana(l)lpr;;t%we rise tto tﬁ caus:}:l)i action on the part of the excafrg:(s)rtggﬁgé
T, except that nothing in this act shall be ¢ d

operator harmless from liability in those e

i cases of inaccurate markin;
the tolerance zone, gross negligence or willful and wanton con?illil;t g%:hf
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failure may subject an operator to civil penalties as determined by the
state corporation commission. A

#)(h) Any person claiming that an operator has failed to-ipform: the
excavator within two working days of the tolerance zone of the under-
ground facilities of the operator shall file a complaint with the state eor-
poration commission requesting enforcement of subsection (a) within one
year of becoming aware of the violation. . ‘

(i) Alltier I facilities installed by an operator after January 1, 2003;
shall be locatable. _

(j) Al tier 2 facilities installed by an operator after July 1, 2008, shall
be locatable. S , _ :

New Sec. 9. (a) All ter 2 facilities installed by an operator after July
1, 2008, shall be locatable. - . <

(b) As used in this section, “tier 2 facility” means an underground
facility used for transporting, gathering, storing, conveying, transmitting
or distributing potable water or sanitary sewage. .-

Sec. 10. On July 1, 2009, K.S.A. 66-1802, 66-1804, 66-1805 and 66-
1806 are hereby repealed.

Sec. 11. K.S.A. 66-2006 anid 66-2009 and K.S.A. 2007 Supp. 66-2005
are hereby repealed.

Sec. 12. This act shall take effect and be in force from and after its
publication in the statute book.

el

Approved April 24, 2008. . .

CHAPTER 123
SENATE BILL No. 449

AN ACT amending the uniform commercial code; relating to secured transactions; ame'ndi_nﬁ :

K.S.A. 2007 Supp. 84-9-521 and 84-9-526 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas: . ..
Section 1. K.S.A. 2007 Supp. 84-9-521 is hereby amended to read:

follows: 84-9-521. (a) Initial financing statement form. A filing office |

that accepts written records may not refuse to accept a wiitten initial
financing statement in-the-following-form-and-format offered on a form
prescribed by the secretary of state except for a reason set forth in K.S.A.
9007 Supp. 84-9-516(b) and amendments thereto:. ‘
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2 Setting the Standard for
ateron@ Utility Excellence

Water District No. 1 of Johnson County

To: Members of the House Energy and Utilities Committee

From: Darci Meese, Government Affairs Coordinator
Water District No. 1 Johnson County (WaterOne)

Date: January 28,2010

RE: Testimony in Opposition to Senate Substitute Bill 58

On behalf of WaterOne, I am here today to testify in opposition to Senate Substitute Bill 58 (SB
58), amendments to the Kansas Underground Utility Damage Prevention Act.

After 10 years of attempts to bring water and wastewater into Kansas One Call and a long
negotiation in the 2008 Legislative Session, water and wastewater facilities have been operating
as Tiered members of One Call for almost 7 months now. House Bill 2637 was the product of
those negotiations and it became law, going into effect on July 1, 2009. During the 2009
Session, SB 58 was originally proposed as a simple “technical” clean-up bill. What was actually
presented to Senate Utilities in SB 58 was a wholesale change from the compromise originally
reached the year before. It is bad public policy to continually revisit issues like this that have
been resolved through arms-length compromise.

WaterOne is operating as a Tier 3 member of One Call. There are essentially only two
differences in the service provided now and the service that was provided to our customers
before. The first difference is we now pay an annual fee to Kansas One Call in order to continue
to perform a service that we were already providing for no fee. The second is we are receiving a
huge percentage of calls, likely residential, that are unnecessary and increase our administrative
burden.

Senate Sub Bill 58 is a proposal to now increase the fee paid to Kansas One Call for a service
that is not wanted or needed. No doubt the annual fee will continue to increase and fall upon
utility customers. We respectfully request rejection of Senate Substitute Bill 58. The last thing
the Kansas Legislature should do during this struggling economy is increase costs to
consumers through what is ultimately a tax merely disguised as a fee.

Darci Meese, Government Affairs Coordinator
Water District No. 1 of Johnson County, Kansas
913-895-5516 direct

913-579-9817 cell ~ dmeese@waterone.org

HOUSE ENERGY AND UTILITIES
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% WATER

"4, association

Quality water, quality life

PO. Box 226 * Seneca, KS 66538 ¢ 785/336-3760
FAX 785/336-2751 © http:/www.krwa.net

Comments on Senate Bill 58
Before the House Energy and Utilities Committee
January 28, 2010

Mr. Chairman and Members of the Committee:

The Kansas Rural Water Association appreciates this opportunity to comment on SB 58. Kansas Rural
Water Association is a non-profit Association that provides training and technical assistance to cities, rural
water districts, public wholesale water supply districts and other non-community water systems such as
trailer courts and schools. The Association’s membership presently includes 480 cities and 275 rural water
districts and 12 public wholesale districts.

Following many years of attempts to require water and wastewater systems to be members of Kansas One
Call, late in the 2008 Session the Association supported HB 2637 which amended an existing statute to
include water and wastewater systems and further defined responsibilities and charges to those levels of
membership. The statute, K.S.A. 66-1802, went into effect on July 1, 2009. '

The Association has worked to inform its member and non-member public water supply and wastewater
utilities of the responsibilities to comply with the provisions of HB 2637. Such efforts include publication of
the regulations and also presentations at various training seminars. Maps of each of the 295 rural water
districts in the state are available through our Web site. There is also online directory that provides
numerous contacts for each utility. The maps are available for viewing or download at no charge. Also, a
significant shortcoming with many small cities and rural water systems is having adequate mapping. The
Association provides a mapping service using GPS technology; we have completed the total mapping of
nearly 100 municipal water, wastewater and gas systems and rural water districts. We presently have 52
additional projects in various stages of completion. Upon request, we provide the mapping data in digital
format to One Call.

Kansas Rural Water Association supported HB 2637 in 2008 because that bill took into consideration
concerns that were expressed by water and wastewater utilities. In 2009, SB 58 was introduced as a
technical measure to clarify the “zone of tolerance”. We supported that clarification. What we did not and do
not support is the balloon amendment to change the Tier structure and remove the transparency issues.
Those changes were proposed last year with the absence of any member stakeholder support or
discussion.

The Kansas Rural Water Association respectfully suggests that the present SB 58 not be approved. It was
originally proposed only as a bill to clean up technical issues verses undoing major changes that were
agreed to after negotiations in the 2008 Session on HB 2637.

Respectfully,

TS Tanmsbacny

Elmer Ronnebaum
General Manager HOUSE ENERGY AND UTILITIES
Kansas Rural Water Association DATE: | /'ZS/ /20 i
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January 28, 2010

To: Senate Committee on Utilities
From: David Cox, Utilities Engineering Manager
Subject: Opposition to Senate Bill 58

The City of Olathe works very hard to ensure water and sewer services are as affordable
as possible for customers. We recognize this is a cost that must be born by all residents,
and we are proud to have very reasonable rates.

Avoiding the costs of repairing damaged sewers caused by digging is important as it
could impact customers. However, one-call mandates proposed in SB 58 will not result

in fewer damages but unnecessary rate increases for our customers through yet another
UNFUNDED MANDATE.

This proposed mandate will result in the equivalent of a 1% to 2% rate increase in 2014
for residents with nothing in return. The additional revenue needed will not be used to
fund either the state’s budget shortfall, or help cities fund backlogged projects or enhance
service needs of its residences. It will go toward expanding a program in an area that is
not needed and will provide no benefit to contractors, the City and more importantly, the
taxpayers of Olathe.

Olathe continues to be one of America’s fastest growing cities, and we experience a great
deal of construction. However, problems with damage to city water and sewer utilities
from digging are minimal. In most cases, the city has found that damage to our utilities
by excavators was not from failure to locate, nor the excavator not knowing the presence
of the utility.

Based on that fact, one call mandates would have made no difference in Olathe other than

forcing customers to pay more and increasing the bureaucracy in both Topeka and in the
City of Olathe.

Beginning in July 2009, the City became a tier 3 city in the Kansas One Call system. As
such, the contractors/excavators directly contact the City to determine if locates are
necessary. Our service also includes a web based access with a process to help the
excavator determine whether or not the excavation requires marking. This is a simple,
but effective process with minimal costs.

HOUSE ENERGY AND UTILITIES

DATE: \/(9@/ A0/ 0
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Other important information includes:

e An estimated 50% of the Kansas One Call requests for locates are for locates in
the back yard or for hand excavation, neither of which are going to damage water
and or sewer facilities. The city would be charged Kansas One Call fees for all of
these requests. The city’s Public Works Department, which is required to
participate in Kansas One Call for areas of the city that have street lights and
traffic signals, reports that over two thirds of their locate requests forwarded by
One Call are not applicable and no marking is completed.

o Waterlines are constructed of ductile iron pipe materials that are not easily
damaged by property owners digging in their yards and are buried 3.5 feet deep,
which is deeper than property owners are digging to plant a tree, till a garden or
erect a fence. Sewer lines are typically 8+ feet deep and are in a straight line
between visible manholes. And, water and sewer utility lines do not present near
the safety hazard as electrical utilities.

» Senate Bill 58 will create an unnecessary burden of over $300,000 to our
customers and require the addition of 2 to 3 new employees with no benefit to the
customer.

e About 80% of City water and sewer lines rest within the public right of way. A
work in the right-of-way permit is already required for excavation, so adding the
One Call requirement will make no difference for excavating companies
performing work. However, it will add an unnecessary and expensive step for the
City and our rate payers.

The City of Olathe does not oppose mandatory marking requirements for water and sewer
utilities but strongly opposes this unfunded mandate. It will increase costs to ratepayers,
add bureaucracy and have little to no return for customers. During a budget crisis,
unnecessarily raising costs for residents is not the right direction to take.



