Approved: May 5. 2010
Date

MINUTES OF THE HOUSE HEALTH AND HUMAN SERVICES COMMITTEE

The meeting was called to order by Chairman Brenda Landwehr at 12:20 p.m. on May 3, 2010, in Room
346 S of the Capitol.

All members were present except:
Representative Scott Schwab - excused
Representative Ann Mah - excused

Committee staff present:
Norm Furse, Office of the Revisor of Statutes
Melissa Calderwood, Kansas Legislative Research Department
Kathie Sparks, Kansas Legislative Research Department
Debbie Bartuccio, Committee Assistant

Conferees appearing before the Committee:
None.

Others attending:
See attached list.

HB 2356 - S Sub for H 2356 by Committee on Public Health and Welfare — Child care; supervision of
children and licensure and inspection of child care facilities

Chaiperson Landwehr continued the meeting from April 28, with the committee members proceeding to work
HB 2356.

Norm Furse, Office of the Revisor of Statutes, reviewed the proposed amendments to the bill (Attachment
1). Questions by committee members were addressed as each section was reviewed.

Following is a summary of key items reviewed:

- Section 1 was deleted. Much of the information in this section is covered by rules and regulations.
- Sections 2 and 3 have terminology changes in which the term “family day care home” was deleted. The
term child care facility is the new terminology.

-Section4. One category for a child care facility is used. Language relating to family child care is deleted.
He indicated rules and regulations outline the number of children in a licensed facility. The bill moves to a
one tier system with all child care homes being licensed.

- Section 5 - Added in (a) “The license shall have on its face an expiration sticker stating the date of
expiration of the license.”

- Under (e), the following sentence was reviewed: “If the secretary revokes or refuses to renew a license of
a licensee who is a repeat, three or more times, violator of statutory requirements or rules and regulations or
is found to have contributed to the death or serious bodily harm of the child under such licensee’s care, such
licensee shall be prohibited from applying for a new license to provide child care or from seeking employment
under another licensee.” Representative Furtado suggested further clarifying the intent by adding the word
“permanently” prior to the word “prohibited”.

- Section 6 (a) - The proposed amendments to the annual fee structure were reviewed.  Susan Kang and
Mary Murphy with the Kansas Department of Health and Environment were available to answer questions.
KDHE also provided a chart showing the projected fee increases to generate $903,816. The chart illustrated
what the fee increases were projected to generate based on three scenarios of categories of facilities.
(Attachment 2) Representative Slattery raised the question as to whether the cap indicated in the proposed
amendment was sufficient.  Representative Landwehr requested the Kansas Department of Health and
Environment provide additional input on the fee structure once they’ve had a chance to further evaluate it.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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- The following language in Section 6 (d) was reviewed: “The secretary of health and environment shall
remit all moneys received by the secretary from fees under the provisions of this section to the state treasurer
in accordance with the provisions of K.S.A. 75-4215 , and amendments thereto. Upon receipt of each such
remittance, the state treasurer, notwithstanding any other law to the contrary, shall deposit the entire amount
in the state treasury to the credit of the (state general was deleted) maternity centers and child care facilities
fee fund.”

- Further in Section 6 (d), the amendment reads “If any moneys authorized by law to be deposited in this fund
or credited to this fund are transferred or otherwise revert to the state general fund, all inspections of child care
facilities under K.S.A. 65-512, and amendments thereto, shall cease until such time as the total of all moneys
which reverted to or were transferred from the maternity center and child care facilities fee fund to the state
general fund are refunded to the maternity centers and child care facilities fee fund.”

- There was concern expressed that if the fees were swept, the language as it currently stands, would cause
all inspections of child care facilities to cease and is this a risk we want to take? Or, should the language be
further revised?

Due to time constraints and the use of the room for another function, Chairperson Landwehr recessed the
committee meeting to be continued as scheduled. It was further suggested that any committee member
interested in attending, could meet with the Chairperson and staff to further review the proposed amendments
and return to the full committee with further clarification and suggestions concerning the draft received today
from Revisor Norm Furse.

The following two attachments were distributed to the committee members:

- Legislative Post Audit Performance Audit Report Highlights on Sole-Source Contracts: Determining
Whether Sole Sourcing Is Being Used When Other Venders Could Supply the Goods or Services (Attachment
3)

- An article from the March 3, 2010 Washington Times entitled “HICKS: Union pushed day care diktat”
(Attachment 4)

The next committee meeting will be announced by the Chair.

The meeting was recessed at 1:36 p.m.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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PROPOSED AMENDMENTS TO CHILD CARE LEGISLATION
[new material is in boldface and deleted material is in brackets with strike type]
[two sections new to the bill are in boldface with amendments to those sections in regular print]

NOTE: These changes are intended to reflect the committee discussion about what elements to
include in the proposal. Items not indicated to be included are deleted.

SENATE Substitute for HOUSE BILL NO. 2356
By Committee on Public Health and Welfare

AN ACT concerning child care; relating to supervision of children in child care facilities [atd
teensing-and-inspection-of famity-child-care-homes]; amending K.S.A. 39-7,129,
65-504, 65-505, 65-506, 65-508, 65-512, 65-523, 65-524, 65-530 and 65-531 and
K.S.A. 2009 Supp. 59-29all, 65-503, 65-516, 65-525 and 65-526 and repealing

the existing sections; also repealing K.S.A. 65-517, 65-518, 65-519, 65-520, 65-521 and
65-522.

Be it enacted by the Legislature of the State of Kansas:
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Sec. 2. K.S.A. 39-7,129 is hereby amended to read as follows: 39-7,129. The secretary of
social and rehabilitation services shall adjust, by rules and regulations, the program requirements for
aid to families with dependent children provided through the department of social and rehabilitation
services to include requirements that, as a condition for continued eligibility for aid to families with
dependent children, the family comply with laws providing for immunization and vaccination of
children attending school; or a child care facility or-a-famity-day-care-home. The secretary of health
and environment shall provide to the secretary of social and rehabilitation services current
information on the requirements of these laws which relate to the immunization and vaccination of
children.

Sec. 3. K.S.A. 2009 Supp. 59-29al1 is hereby amended to read as follows: 59-29al1. (a)
Nothing in this act shall prohibit a person from filing a petition for transitional release, conditional
release or final discharge pursuant to this act. However, if a person has previously filed a petition

for transitional release, conditional release or final discharge without the secretary of the department
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of social and rehabilitation services approval and the court determined either upon review of the
petition or following a hearing, that the petitioner's petition was frivolous or that the petitioner's
condition had not so changed that the person was safe to be at large, then the court shall deny the
subsequent petition unless the petition contains facts upon which a court could find the condition of
the petitioner had so changed that a hearing was warranted. Upon receipt of a first or subsequent
petition from committed persons without the secretary's approval, the court shall endeavor whenever
possible to review the petition and determine if the petition is based upon frivolous grounds and if
so shall deny the petition without a hearing.

(b) No transitional release or conditional release facility or building shall be located within
2,000 feet of a licensed child care facility, registered-familty-day-care-home; an established place of
worship, any residence in which a child under 18 years of age resides, or the real property of any
school upon which is located a structure used by a unified school district or an accredited nonpublic
school for student instruction or attendance or extracurricular activities of pupils enrolled in
kindergarten or any grades one through 12. This subsection shall not apply to any state institution
or facility.

(c) Transitional release or conditional release facilities or buildings shall be subject to all
regulations applicable to other property and buildings located in the zone or area that are imposed
by any municipality through zoning ordinance, resolution or regulation, such municipality's building
regulatory codes, subdivision regulations or other nondiscriminatory regulations.

(d) On and after January 1, 2009, the secretary of social and rehabilitation services shall
place no more than eight sexually violent predators in any one county on transitional release or

conditional release.
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(e) The secretary of social and rehabilitation services shall submit an annual report to the
governor and the legislature during the first week of the regular legislative session detailing activities
related to the transitional release and conditional release of sexually violent predators. The report
shall include the status of such predators who have been placed in transitional release or conditional
release including the number of any such predators and their locations; information regarding the
number of predators who have been returned to the sexually violent predator treatment program at
Larned state hospital along with the reasons for such return; and any plans for the development of
additional transitional release or conditional release facilities.

Sec. 4. K.S.A. 2009 Supp. 65-503 is hereby amended to read as follows: 65-503. As used
in this act:

(a) "Child placement agency" means a business or service conducted, maintained or operated
by a person engaged in finding homes for children by placing or arranging for the placement of such
children for adoption or foster care.

(b) "Child care resource and referral agency" means a business or service conducted,

maintained or operated by a person engaged in providing resource and referral services, including

information of specific services provided by child care facilities, to assist parents to find child care.
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ter-h [d)] (¢) "Child care facility" means:

A (1) A facility maintained by a person who has control or custody of one or more children
under 16 years of age, unattended by parent or guardian, for the purpose of providing the children
with food or lodging, or both, except children in the custody of the secretary of social and
rehabilitation services who are placed with a prospective adoptive family pursuant to the provisions
of an adoptive placement agreement or who are related to the person by blood, marriage or legal
adoption;

(B) (2) a children's home, orphanage, maternity home, day care facility or other facility of
a type determined by the secretary to require regulation under the provisions of this act;

€€) (3) a child placement agency or child care resource and referral agency, or a facility
maintained by such an agency for the purpose of caring for children under 16 years of age; ot or

(B) (4) any receiving or detention home for children under 16 years of age provided or

maintained by, or receiving aid from, any city or county or the state[+or

tSr-afamity-child-eare-home].
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and-amendments-thereto:
—d) [fe)} (d) "Person" means any individual, association, partnership, corporation,

government, governmental subdivision or other entity.
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te) [()] (e) "Boarding school" means a facility which provides 24-hour care to school age
children, provides education as its primary function, and is accredited by an accrediting agency
acceptable to the secretary of health and environment.

Sec. 5. K.S.A. 65-504 is hereby amended to read as follows: 65-504. (a) The secretary of
health and environment shall have the power to grant a license to a person to maintain a maternity
center or child care facility for children under 16 years of age. The license shall state the name of the
licensee, describe the particular premises in or at which the business shall be carried on, whether it
shall receive and care for women or children, and the number of women or children that may be
treated, maintained, boarded or cared for at any one time. No greater number of women or children
than is authorized in the license shall be kept on those premises and the business shall not be carried

on in a building or place not designated in the license. The license shall be kept posted in a

conspicuous place on the premises where the business is conducted. The license shall have on

its face an expiration sticker stating the date of expiration of the license. The secretary of

health and environment shall grant no license in any case until careful inspection of the maternity
center or child care facility shall have been made according to the terms of this act and until such
maternity center or child care facility has complied with all the requirements of this act. Except as
provided by this subsection, no license shall be granted without the approval of the secretary of
social and rehabilitation services. The secretary of health and environment may issue, without the
approval of the secretary of social and rehabilitation services, a temporary permit to operate for a
period not to exceed 90 days upon receipt of an initial application for license. The secretary of health
and environment may extend, without the approval of the secretary of social and rehabilitation

services, the temporary permit to operate for an additional period not to exceed 90 days if an

-
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applicant is not in full compliance with the requirements of this act but has made efforts towards full
compliance.

(b) (1) In all cases where the secretary of social and rehabilitation services deems it
necessary, an investigation of the maternity center or child care facility shall be made under the
supervision of the secretary of social and rehabilitation services or other designated qualified agents.
For that purpose and for any subsequent investigations they shall have the right of entry and access
to the premises of the center or facility and to any information deemed necessary to the completion
of the investigation. In all cases where an investigation is made, a report of the investigation of such
center or facility shall be filed with the secretary of health and environment.

(2) In cases where neither approval or disapproval can be given within a period of 30 days
following formal request for such a study, the secretary of health and environment may issue a
temporary license without fee pending final approval or disapproval of the center or facility.

(c) Whenever the secretary of health and environment refuses to grant a license to an
applicant, the secretary shall issue an order to that effect stating the reasons for such denial and
within five days after the issuance of such order shall notify the applicant of the refusal. Upon
application not more than 15 days after the date of its issuance a hearing on the order shall be held
in accordance with the provisions of the Kansas administrative procedure act.

(d) When the secretary of health and environment finds upon investigation or is advised by
the secretary of soc;al and rehabilitation services that any of the provisions of this act or the
provisions of K.S.A. 59-2123, and amendments thereto, are being violated, or that the maternity
center or child care facility is maintained without due regard to the health, comfort or welfare of the

residents, the secretary of health and environment, after giving notice and conducting a hearing in

-7
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accordance with the provisions of the Kansas administrative procedure act, shall issue an order
revoking such license. The order shall clearly state the reason for the revocation.

(e) If the secretary revokes or refuses to renew a license, the licensee who had a license

revoked or not renewed shall not be eligible to apply for a license or-foracertificateof registration

% teadcra £ s N | 1 daall QG A & £10Q | pe | 4o il 4 3
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year subsequent to the date such revocation or refusal to renew becomes final. If the secretary

revokes or refuses to renew a license of a licensee who is a repeat, three or more times. violator of

statutory requirements or rules and regulations or is found to have contributed to the death or serious

bodily harm of the child under such licensee's care, such licensee shall be prohibited from applying

for a new license to provide child care or from seeking employment under another licensee.

() Any applicant or licensee aggrieved by a final order of the secretary of health and
environment denying or revoking a license under this act may appeal the order in accordance with
the act for judicial review and civil enforcement of agency actions.

Sec. 6 K.S.A. 65-505 is hereby amended to read as follows: 65-505. (a) The annual fee
for a license to conduct a maternity center or child care facility shall be fixed by the secretary
of health and environment by rules and regulations in an amount not exceeding the following:

(1) For a maternity center, $75;

(2) for a child placement agency, $75;

(3) for a child care resource and referral agency, $75; and

(4) for any other child care facility, $35 $100 plus $1 times the maximum number of
children authorized under the license to be on the premises at any one time.

Thelicense fee shall be paid to the secretary of health and environment when the license

|-
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is applied for and annually thereafter. The fee shall not be refundable. No fee shall be charged
for a license to conduct a home for children which is a family foster home as defined in K.A.R.
28-4-311, and amendments thereto. Fees in effect under this subsection (a) immediately prior
to the effective date of this act shall continue in effect on and after the effective date of this act
until a different fee is established by the secretary of health and environment by rules and
regulations under this subsection.

(b) Any person who fails to renew the person's license within the time required by rules
and regulations of the secretary shall pay to the secretary a late renewal fee of $10.

(¢) Any licensee applying for an amended license shall pay to the secretary of health
and environment a fee established by rules and regulations of the secretary in an amount not
exceeding $35.

(d) The secretary of health and environment shall remit all moneys received by the
secretary from fees under the provisions of this section to the state treasurer in accordance
with the provisions of K.S.A. 75-4215, and amendments thereto. Upon receipt of each such

remittance, the state treasurer, notwithstanding any other law to the contrary, shall deposit

the entire amount in the state treasury to the credit of the fstate-general} maternity centers and

child care facilities fee fund. All expenditures from the maternity centers and child care

facilities fee fund shall be made in accordance with appropriation acts upon warrants of the

director of accounts and reports issued pursuant to vouchers approved by the secretary of

health and environment or by a person or persons designated by the secretary.

Notwithstanding any other law to the contrary, no moneys shall be transferred or otherwise

revert from this fund to the state general fund by appropriation act or other act of the

-9
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legislature. If any moneys authorized by law to be deposited in this fund or credited to this

fund are transferred or otherwise revert to the state general fund, all inspections of child care

facilities under K.S.A. 65-512. and amendments thereto, shall cease until such time as the

total of all moneys which reverted to or were transferred from the maternity centers and

child care facilities fee fund to the state general fund are refunded to the maternity centers

and child care facitities fee fund.

Sec. 7. K.S.A. 65-506 is hereby amended to read as follows: 65-506. The secretary of health

and environment shall serve notice of the issuance, suspension or revocation of a license to conduct

a maternity center or child care facility or-the iaauauwc, buapcuaiuu orrevocattonrof-acertifteate-of

registrationforafamily day-care-home to the secretary of social and rehabilitation services, juvenile
justice authority, department of education, office of the state fire marshal, county, city-county or
multi-county department of health, and to any licensed child placement agency or licensed child care
resource and referral agency serving the area where the center or facility is located. A maternity

center or child care facility that has had a license suspended, revoked or denied by the secretary of

. Lorimailer 1 ot 1 laod LY S £  etaads
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shall notify in writing the

parents or guardians of the enrollees of the suspension, revocation or denial. Neither the secretary
of social and rehabilitation services nor any other person shall place or cause to be placed any

maternity patient or child under 16 years of age in any maternity center or child care facility not

licensed by the secretary of health and environment orfamily-daycarehomenotholdingacertificate
Erepistrations 1 Eheatthoand-eni _

Sec. 8. K.S.A. 65-508 is hereby amended to read as follows; 65-508. (a) Any maternity

N
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center or child care facility subject to the provisions of this act shall: (1) Be properly heated,
plumbed, lighted and ventilated; (2) have plumbing, water and sewerage systems which
conform to all applicable state and local laws; and (3) be operated with strict regard to the
health, comfort, safety and social welfare of the residents.

(b) Every maternity center or child care facility shall furnish or cause to be furnished
for the use of each resident and employee individual towel, wash cloth, comb and individual
drinking cup or sanitary bubbling fountain, and toothbrushes for all other than infants, and
shall keep or require such articles to be kept at all times in a clean and sanitary condition.
Every maternity center or child care facility shall comply with all applicable fire codes and
rules and regulations of the state fire marshal.

(¢c) The secretary of health and environment with the cooperation of the secretary of
social and rehabilitation services shall develop and adopt rules and regulations for the
operation and maintenance of maternity centers and child care facilities. The rules and
regulations for operating and maintaining maternity centers and child care facilities shall be
designed to promote the health, safety and welfare of the residents who are to be served in such
facilities by ensuring safe and adequate physical surroundings, healthful food, adequate
handwashing, safe storage of toxic wastes, sanitary diapering and toileting, home sanitation,
supervision and care of the residents by capable, qualified persons of sufficient number, after

hour care, an adequate program of activities and services, sudden infant death syndrome

prevention training, prohibition on corporal punishment, crib safety, protection from
electrical hazards, protection from swimming pools and other water sources, fire drills,

emergency plans, safety of outdoor playground surfaces, door locks, safety gates and

-1}
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transportation and such appropriate parental participation as may be feasible under the
circumstances. Boarding schools are excluded from requirements regarding the number of
qualified persons who must supervise and provide care to residents.

(d) Each child cared for in a child care facility, including children of the person
maintaining the facility, shall be required to have current such immunizations as the secretary
of health and environment considers necessary. The person maintaining a child care facility
shall maintain a record of each child's immunizations and shall provide to the secretary of
health and environment such information relating thereto, in accordance with rules and
regulations of the secretary, but the person maintaining a child care facility shall not have such
person's license revoked solely for the failure to have or to maintain the immunization records
required by this subsection.

(¢) The immunization requirement of subsection (d) shall not apply if one of the
following is obtained:

(1) Certification from a licensed physician stating that the physical condition of the
child is such that immunization would endanger the child's life or health; or

(2) awritten statement signed by a parent or guardian that the parent or guardian is
an adherent of a religious denomination whose teachings are opposed to immunizations.

Sec. 9. K.S.A. 65-512 is hereby amended to read as follows: 65-512. (a) It is hereby made

the duty of the secretary of health and environment to inspect or cause to be inspected at least once

every 12 15 months [prior to July 1, 2012, and once every 12 months thereafter] every

maternity center or child care facility, and-for-thatpurpose-it unless otherwise provided in

I-12
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subsections (b) and (c). For the purpose of inspection the secretary or the secretary's

authorized agent shall have the right of entry and access thereto in every department and to
every place in the premises, shall call for and examine the records which are required to be

kept by the provisions of this act and shall make and preserve a record of every inspection.

The licensee shall give all reasonable information to the authorized agent of the secretary of

health and environment and shall afford every reasonable facility for viewing the premises
and seeing the patients or children therein. No such patient or child without the consent of
the patient or child shall be required to be interviewed by any agent unless the agent is an

authorized person or a licensed physician.

(b) (1) [OnrorbeforeFanuary1:-2611] As soon as possible after the effective date

of this act. the secretary shall [start] commence the inspection of [famity-child} day care

homes [pursuantto-—subsection{a)] licensed pursuant to section 17 and amendments

thereto.
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31 (2) The secretary of health and environment shall conduct an inspection of any
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child care facility upon receiving a complaint. Any new child care facility shall be inspected

prior to issuance of a license. The secretary may conduct an inspection of any child care

facility that has a record of repeated complaints or serious violations at any time. The

secretary shall inspect any child care facility that provides services to military families

receiving military assistance for child care every 12 months.

(¢) (1) Any child care facility included in the following categories that was in

compliance on the effective date of this act shall submit a self-evaluation report annually to

the secretary of health and environment based on a check list provided by the secretary. The

categories of child care facilities subject to this requirement are: Day care homes, as defined

in K.A.R, 28-4-113, except day care homes licensed pursuant to section 17 and

amendments thereto: group day care homes, as defined in K.A.R. 28-4-113: child care

centers, as defined in K.A.R. 28-4-420: preschools, as defined in K.A.R 28-4-420;

school-age programs, as defined in K.A.R. 28-4-576; and drop-in programs, as defined in

K.A.R. 28-4-700.

(2) The secretary of health and environment shall be directed to utilize the fund

savings as a result of implementation of subparagraph (1) for expenditures for inspection of
[famtlychildearehomesinsubsection(b)}(1}] day care homes licensed pursuant to section

17 and amendments thereto.

(3) The provisions of this subsection shall expire on July 1, [2643] 2011.

Sec. 10. K.S.A. 2009 Supp. 65-516 is hereby amended to read as follows: 65-516. (a)

/-1
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No person shall knowingly maintain a child care facility ormaintatmra-famtty-day-care-home

if, in—the—child—care fa\/in‘qy Ot fauxi}_y day care huulc, there resides, works or regularly

volunteers any person who in this state or in other states or the federal government:

(1) (A) Has a felony conviction for a crime against persons, (B) has a felony
conviction under K.S.A. 2009 Supp. 21-36a01 through 21-36a17, and amendments thereto,
(C) has a conviction of any act which is described in articles 34, 35 or 36 of chapter 21 of the
Kansas Statutes Annotated, and amendments thereto, or a conviction of an attempt under
K.S.A. 21-3301, and amendments thereto, to commit any such act or a conviction of
conspiracy under K.S.A. 21-3302, and amendments thereto, to commit such act, or similar
statutes of other states or the federal government, or (D) has been convicted of any act which
is described in K.S.A. 21-4301 or 21-4301a, and amendments thereto, or similar statutes of
other states or the federal government;

(2) has been adjudicated a juvenile offender because of having committed an act
which if done by an adult would constitute the commission of a felony and which is a crime
against persons, is any act described in articles 34, 35 or 36 of chapter 21 of the Kansas
Statutes Annotated, and amendments thereto, or similar statutes of other states or the federal
government, or is any act described inK.S.A.21-4301 or 21-4301a, and amendments thereto,
or similar statutes of other states or the federal government;

(3) has committed an act of physical, mental or emotional abuse or neglect or sexual

abuse and who is listed in the child abuse and neglect registry maintained by the department
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of social and rehabilitation services pursuant to K.S.A. 2009 Supp. 38-2226, and amendments
thereto, and (A) the person has failed to successfully complete a corrective action plan which
had been deemed appropriate and approved by the department of social and rehabilitation
services, or (B) the record has not been expunged pursuant to rules and regulations adopted
by the secretary of social and rehabilitation services;

(4) has had a child removed from home based on a court order pursuant to K.S.A.
2009 Supp. 38-2251, and amendments thereto, in this state, or a court order in any other state
based upon a similar statute that finds the child to be deprived or a child in need of care
based on a finding of physical, mental or emotional abuse or neglect or sexual abuse and the
child has not been returned to the home or the child reaches majority before being returned
to the home and the person has failed to satisfactorily complete a corrective action plan
approved by the department of health and environment;

(5) has had parental rights terminated pursuant to the Kansas juvenile code or K.S.A.
2009 Supp. 38-2266 through 38-2270, and amendments thereto, or a similar statute of other
states;

(6) has signed a diversion agreement pursuant to K.S.A. 22-2906 et seq., and
amendments thereto, or an immediate intervention agreement pursuant to K.S.A. 2009 Supp.
38-2346, and amendments thereto, involving a charge of child abuse or a sexual offense; or

(7) has an infectious or contagious disease.

(b) No person shall maintain a child care facility or-afamity-day-care-home if such
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person has been found to be a person in need of a guardian or a conservator, or both, as
provided in K.S.A. 59-3050 through 59-3095, and amendments thereto.

(c) Any person who resides in a child care facility or-family-day-carechome and who
has been found to be in need of a guardian or a conservator, or both, shall be counted in the
total number of children allowed in care.

(d) In accordance with the provisions of this subsection, the secretary of health and
environment shall have access to any court orders or adjudications of any court of record, any
records of such orders or adjudications, criminal history record information including, but
not limited to, diversion agreements, in the possession of the Kansas bureau of investigation
and any report of investigations as authorized by K.S.A. 2009 Supp. 38-2226, and
amendments thereto, in the possession of the department of social and rehabilitation services
or court of this state concerning persons working, regularly volunteering or residing in a child
care facility or-a-family-day-care-home. The secretary shall have access to these records for
the purpose of determining whether or not the home meets the requirements of K.S.A.
59-2132, 65-503, 65-508[;] and 65-516 [and-65-519], and amendments thereto.

(¢) Inaccordance with the provisions of this subsection, the secretary is authorized
to conduct national criminal history record checks to determine criminal history on persons
residing, working or regularly volunteering in a child care facility or-famity-day-care home.
In order to conduct a national criminal history check the secretary shall require fingerprinting

for identification and determination of criminal history. The secretary shall submit the
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fingerprints to the Kansas bureau of investigation and to the federal bureau of investigation
and receive a reply to enable the secretary to verify the identity of such person and whether
such person has been convicted of any crime that would prohibit such person from residing,
working or regularly volunteering in a child care facility orfamityday-—care-home. The
secretary is authorized to use information obtained from the national criminal history record
check to determine such person's fitness to reside, work or regularly volunteer in a child care
facility or-famity-day-care-home.

(f) The secretary shall notify the child care applicant; or licensee orregistrant, within
seven days by certified mail with return receipt requested, when the result of the national
criminal history record check or other appropriate review reveals unfitness specified in
subsection (a)(1) through (7) with regard to the person who is the subject of the review.

(g) No child care facility or-famity-day-care-home or the employees thereof, shall be
liable for civil damages to any person refused employment or discharged from employment
by reason of such facility's or home's compliance with the provisions of this section if such
home acts in good faith to comply with this section.

(h) For the purpose of subsection (a)(3), a person listed in the child abuse and neglect
central registry shall not be prohibited from residing, working or volunteering in a child care
facility or-famtly-day—eare-home unless such person has: (1) Had an opportunity to be
interviewed and present information during the investigation of the alleged act of abuse or

neglect; and (2) been given notice of the agency decision and an opportunity to appeal such
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decision to the secretary and to the courts pursuant to the act for judicial review and civil
enforcement of agency actions.

(1) Inregard to Kansas issued criminal history records:

(1) The secretary of health and environment shall provide in writing information
available to the secretary to each child placement agency requesting information under this
section, including the information provided by the Kansas bureau of investigation pursuant
to this section, for the purpose of assessing the fitness of persons living, working or regularly
volunteering in a family foster home under the child placement agency's sponsorship.

(2) The child placement agency is considered to be a governmental entity and the
designee of the secretary of health and environment for the purposes of obtaining, using and
disseminating information obtained under this section.

(3) The information shall be provided to the child placement agency regardless of
whether the information discloses that the subject of the request has been convicted of any
offense.

(4) Whenever the information available to the secretary reveals that the subject of the
request has no criminal history on record, the secretary shall provide notice thereof in writing
to each child placement agency requesting information under this section.

(5) Any staff person of a child placement agency who receives information under this
subsection shall keep such information confidential, except that the staff person may disclose

such information on a need-to-know basis to: (A) The person who is the subject of the
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request for information, (B) the applicant or operator of the family foster home in which the
person lives, works or regularly volunteers, (C) the department of health and environment,
(D) the department of social and rehabilitation services, (E) the juvenile justice authority, and
(F) the courts.

(6) A violation of the provisions of subsection (1)(5) shall be an unclassified
misdemeanor punishable by a fine of $100 for each violation.

(i)_Except as provided in this subsection, no person shall maintain a child care

facility unless such person is a high school graduate or the equivalent thereof. The

provisions of this subsection shall not apply to any person who was maintaining a child
care facility on the day immediately prior to the effective date of this act.

Sec. 11. K.S.A. 65-523 is hereby amended to read as follows: 65-523. The secretary

may suspend any license;-certifieate-of registration or temporary permit issued under the

provisions of K.S.A. 65-501 through 65522 65-516, and amendments thereto, upon any of

the following grounds and in the manner provided in this act:

(a) Violation by the licensee;registrant or holder of a temporary permit of any
provision of this act or of the rules and regulations promulgated under this acf;

(b) aiding, abetting or permitting the violating of any provision of this act or of the
rules and regulations promulgated under this act;

(¢) conduct in the operation or maintenance, or both the operation and maintenance,

of a child care facility or-famity-day-care-home which is inimical to health, welfare or safety
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of either an individual in or receiving services from the facility or home or the people of this
state;

(d) the conviction of a licensee;registrant or holder of a temporary permit, at any time
during licensure [or-registration] or during the time the temporary permit is in effect, of
crimes as defined in K.S.A. 65-516, and amendments thereto; and

(e) athird or subsequent violation by the licensee;registrant or holder of a temporary
permit of subsection (b) of K.S.A. 65-530, and amendments thereto.

Sec. 12. K.S.A. 65-524 is hereby amended to read as follows: 65-524. The secretary
may suspend any license;-eertifieate-of registration or temporary permit issued under the
provisions of K.S.A. 65-501 through 65=522 65-516, and amendments thereto, prior to any
hearing when, in the opinion of the secretary, the action is necessary to protect any child in
the child care facility or-famityday-eare-home from physical or mental abuse, abandonment
or any other substantial threat to health or safety. Administrative proceedings under this
section shall be conducted in accordance with the emergency adjudicative proceedings ofthe
Kansas administrative procedure act and in accordance with other relevant provisions of the
Kansas administrative procedure act.

Sec. 13. K.S.A.2009 Supp. 65-525 is hereby amended to read as follows: 65-525. (a)
Records in the possession of the department of health and environment or its agents

regarding child care facilities; or maternity centers or-famity-day-care-homes shall not be

released publicly in a manner that would identify individuals, untess except individual names
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of licensees. applicants, facilities and maternity centers may be released. Nothing in this

section prohibits release of any information as required by law.

—e) Records thatcannot-bereteased-bysubsectton(a)ortb) in the possession of the

department of health and environment or its agents regarding child care facilities or maternity

centers may be released to: (1) An agency or organization authorized to receive notice under

K.S.A. 65-506, and amendments thereto; (2) acriminatjustice-ageney;(3) any local, state or

federal

requirements;{5)any tocal-fire-department;(6) governmental entity or subdivision thereof:

(3) any child and adult care food program sponsoring agency; or {7anytocat-disaster-agency

(4) any disaster or emergency entity.

(c) On or before September 1, 2011, the secretary shall establish or cause to be
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established an online information dissemination system that is accessible to the public,

including names of licensees. applicants and history of citations and complaints thereof.

te) (d) The secretary of health and environment may retease prohibit the release of

the name, address and telephone number of a maternity center; or child care facility or-famity

day—care—home when the secretary determines that prohibition of the release of the

information is necessary to protect the health, safety or welfare of the public or the patients

or children enrolled in the maternity center; or child care facility or-famtty-daycare-home.

(f) Any records under subsection (a), (b) or (d) shall be available to any member
of the standing committee on appropriations of the house of representatives or the
standing committee on ways and means of the senate carrying out such member's or

committee's official functions in accordance with K.S.A. 75-4319, and amendments
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thereto, in a closed or executive meeting. Exceptin limited conditions established by 2/3
of the members of such committee, records received by the committee shall not be
further disclosed. Unauthorized disclosure may subject such member to discipline or
censure from the house of representatives or senate. Such records shall not identify
individuals but shall include data and contract information concerning specific
facilities.

) [€2)] () In any hearings conducted under the licensing or regulation provisions of
K.S.A. 65-501 et seq., and amendments thereto, the presiding officer may close the hearing
to the public to prevent public disclosure of matters relating to persons restricted by other
laws.

Sec. 14. K.S.A. 2009 Supp. 65-526 is hereby amended to read as follows: 65-526. (a)
The secretary of health and environment, in addition to any other penalty prescribed under
article 5 of chapter 65 of the Kansas Statutes Annotated, and amendments thereto, may assess
a civil fine, after proper notice and an opportunity to be heard in accordance with the Kansas
administrative procedure act, against a licensee orregistrant for each violation of such
provisions or rules and regulations adopted pursuant thereto which affect significantly and
adversely the health, safety or sanitation of children in a child care facility or-family-day-care
home. Each civil fine assessed under this section shall not exceed $500. In the case of a
continuing violation, every day such violation continues shall be deemed a separate violation.

(b) All fines assessed and collected under this section shall be remitted to the state
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treasurer in accordance with the provisions of K.S.A. 75-4215, and amendments thereto.
Upon receipt of each such remittance, the state treasurer shall deposit the entire amount in
the state treasury to the credit of the state general fund.

Sec. 15. K.S.A. 65-530 is hereby amended to read as follows: 65-530. (a) As used in
this section:

(1) "Day care home" means a day care home as defined under Kansas administrative
regulation 28-4-113, a group day care home as defined under Kansas administrative
regulation 28-4-113 and a family day child care home as defined under K.S.A. 65517
65-503, and amendments thereto.

(2) "Smoking" means possession of a lighted cigarette, cigar, pipe or burning tobacco
in any other form or device designed for the use of tobacco.

(b) Smoking within any room, enclosed area or other enclosed space of a facility or
facilities of a day care home during a time when children who are not related by blood,
marriage or legal adoption to the person who maintains the home are being cared for, as part
of the operation of the day care home, within the facility or facilities is hereby prohibited.
Nothing in this subsection shall be construed to prohibit smoking on the premises of the day
care home outside the facility or facilities of a day care home, including but not limited to
porches, yards or garages.

(¢) Each day-care-homeregistratton-certifteate-or child care license shall contain a

statement in bold print that smoking is prohibited within a room, enclosed area or other
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enclosed space of the facility or facilities of the day care home under the conditions specified
in subsection (b). The statement shall be phrased in substantially the same language as

subsection (b). The registrationreertificate-or license shall be posted in a conspicuous place

in the facility or facilities.

(d) Each day care home shall be equipped with a fire extinguisher which shall be

maintained in an operable condition in a readily accessible location.

td) (e) The secretary of health and environment may levy a civil fine under K.S.A.
65-526, and amendments thereto, against any day care home for a first or second violation
of this section. A third or subsequent violation shall be subject to the provisions of K.S.A.
65-523, and amendments thereto.

Sec. 16. K.S.A. 65-531 is hereby amended to read as follows: 65-531. On and after
July 1, 1996: (a) Except as provided further, information and records which pertain to the
immunization status of persons against childhood diseases as required by K.S.A. 65-508 and
65=519, and amendments thereto, may be disclosed and exchanged without a parent or
guardian's written release authorizing such disclosure, to the following, who need to know
such information to assure compliance with state statutes or to achieve age appropriate
immunization status for children:

(1) Employees of public agencies or departments;

(2) health records staff of child care facilities and-family-day-carchomes, including,

but not limited to, facilities licensed by the secretary of health and environment;
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(3) persons other than public employees who are entrusted with the regular care of
those under the care and custody of a state agency including, but not limited to, operators of
day care facilities, group homes, residential care facilities and adoptive or foster homes; and

(4) health care professionals.

(b) Notwithstanding K.S.A. 60-427, and amendments thereto, or any other Kansas
statute which provides for privileged information between a patient and a health care
provider, there shall be no privilege preventing the furnishing of information and records as
authorized by this section by any health care provider.

(c) Information and records which pertain to the immunization status of persons
against childhood diseases as required by K.S.A. 65-508 and-65=519, and amendments
thereto, whose parent or guardian has submitted a written statement of religious objection to
immunization as provided in K.S.A. 65-508 or-65=519, and amendments thereto, may not be
disclosed or exchanged without a parent or guardian's written release authorizing such
disclosure.

New Sec. 17. A family day care home which holds a valid certificate of registration
on the effective date of this act shall be construed to be licensed as a [famity-chitd} day care
home for all purposes under law until such time that an inspection has been conducted and
an initial license as a [family-chttd} day care home is duly issued by the secretary of health
and environment, at which time the home shall be a licensed [family-child} day care home.

Sec. 18. K.S.A. 39-7,129, 65-504, 65-505, 65-506, 65-508, 65-512, 65-517, 65-518,
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65-519,65-520,65-521, 65-522, 65-523, 65-524,65-530 and 65-531 and K.S.A. 2009 Supp.
59-29all, 65-503, 65-516, 65-525 and 65-526 are hereby repealed.

Sec. 19. This act shall take effect and be in force from and after its publication in the

[Iansasregister] statute book.
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K A N s A S Roderick L. Bremby, Secretary
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Division of Haalth

Projected Fee Increases to Generate $903,816

April 29, 2010
Categories of Regulated Child Care Number of Facilities, Average Increase
Facilities, Family Day Care Homes, and Homes and Centers if assessed equally across
Maternity Centers in each grouping categories

as of April 29, 2010
(8903816 divided by the
number of facilities, homes,
centers in each grouping)

Raise fees for all categories of regulated 8186 $110 increase per facility
facilities, homes and centers* (all types of
residential facilities, day care homes, child

care centers, preschools, school age programs,
drop in programs, maternity centers, child
placing agencies, resource and referral
agencies)

*Does not include family foster homes

Raise fees for only day care homes (family 6718 $135 increase per facility
day care homes, licensed day care homes
group day care homes)

Raise fees for only child day care facilities 8037 $112 increase per facility
(child care centers, preschools, school age
programs, drop in programs, day care homes,
child care resource and referral agencies)

HEALTH AND HUMAN SERVICES
Bureau of Child Care and Health Facilities — Child Care Licensing and Re DATE: Er SN AN
Curtis State Office Building, 1000 SW Jackson St.. Ste. 200, Topeka, | ATTACHMENT: 53—
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Audit Concern

Legislative concerns have been
raised that State agencies are sole-
sourcing contracts that should be
competitively bid, and that the State
may be paying more than necessary
as a result.

Other Relevant Facts

Kansas law gives the Director of
Purchases the authority to approve
many of the purchases and services
most State agencies make. Some
State agencies, such as legislative
agencies, aren’t required to go
through the Division of Purchases,
although they are required to
comply with the laws that govern
purchasing.

State law generally requires
agencies to competitively bid for the
goods and services they buy. The
type of bid (phone or sealed), the
number of bids, and the length of
time the bid must be publicly posted
varies by the dollar amount of the
purchase.

State law describes several
circumstances where a good or
service doesn’t have to be bid.
When a good or service meets any
of the exceptions in law and doesn’t
have to be competitively bid, it
results in a sole-source purchase.

Legislative Post Audit =
Performance Audit | =
Report Highlights o)
Sole-Source Contracts: Determining Whether Sole Sourcing Is

Being Used When Other Vendors Could Supply the Goods or
Services

«Q
=
—
w»n

AUDIT QUESTION: Has the Division of Purchases authorized sole-
source contracts in instances where competitive bids should have been
sought? : ‘

AUDIT ANSWER and KEY FINDINGS:

@® Division of Purchases’ records show that, over the last five calendar years, it
has authorized more than $900 million in sole-source purchases. However, we
have reservations about the accuracy of the Division’s sole-source reports.

® We reviewed 30 emergency and non-emergency sole-source purchases
to determine whether the purchase met one of the competitive-bidding
exceptions defined in law. We found:

> Of the 18 non-emergency purchases we reviewed, two didn’t appear to
meet any of the competitive bid exceptions described in law.

> Two additional non-emergency purchases may have met a competitive
bid exception, but because of lack of documentation they were difficult to
assess.

> The Division authorized all 12 emergency sole-source purchases
appropriately.

> In three of the emergency sole-source purchases, agency actions caused
problems.

® We compared the National Association of State Procurement Officers’ best
practices to the Division’s practices and found weaknesses in three areas:

> alack of any written policies and procedures

> a lack of documentation regarding the actions Division officials had taken
in response to agency requests for sole-source purchases

> alack of documentation regarding the actions agency officials had taken
when they had to make emergency sole-source purchases

@ The Division Director reported only two sole-source purchases greater
than $100,000 have been challenged in the last eight years. We reviewed
both challenges and found they appeared to be reasonable as sole-source
purchases. The details for those two purchases are below:

> In 2007, Governor Sebelius issued an executive order designating

the American Federation of State, County, and Municipal Employees

(AFSCME) as the union representative of home child care workers.

That order also directed SRS and KDHE to develop an agreement with

AFSCME that addressed a number of issues relating to child care in the

State. As part of that agreement, SRS, KDHE, and AFSCME agreed to

jointly propose funding options for a Health and Safety Promotional Fund.
HEALTH AND HUMAN SERVICES
DATE: S-3— (X
ATTACHMENT: =3 _ |
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.FTANSWERS: (continued)

In 2009, SRS submitted a sole-source authorization form to the Division
requesting that AFSCME be the administrator of that fund. The Kansas
Association of Child Care Resource and Referral Agencies challenged
the sole-source purchase because it thought it could also administer the
fund. The Division Director denied the challenge.

We concluded the purchase was reasonable as a sole-source because
the Governor’s executive order specified that AFSCME would be the
vendor for matters related to home child care workers.

In 2005, the Center for Medicaid and Medicare Services required
SRS to provide better access to mental health services for Medicaid
recipients. To comply with this requirement, SRS created a new State
plan that required a vendor to administer the program. Because of

a legislative proviso, the new vendor was required to associate with
community health providers.

In 2006 and 2008, SRS officials submitted a sole-source authorization
form to the Division requesting the Association of Community Mental
Health Providers administer the program. In 2008, Cenpatico (a
managed health care organization) challenged the sole-source
purchase because it thought it could also administer the program. The
Division Director denied the challenge.

We concluded the mental health services contract appeared to be
reasonable because of the requirement to work through the community
mental health centers, and because it appeared no other vendor was
capable of providing the services within the required framework.

We Recommended

® The Division should develop a written policies and procedures manual

after the State’s new accounting system goes on-line in July 2010.

@® The Division should implement procedures to make tracking purchases

through the State accounting system easier and should make sure

appropriate edits and checks are in place in the new accounting system to

ensure accurate quarterly reports.

Agency Response: The Department of Administration generally
concurred with the report’s findings and recommendations.

r N
DO YOU HAVE AN IDEA FOR
IMPROVED GOVERNMENT EFFICIENCY OR COST SAVINGS?
If you have an idea to share with us, send it to ideas@Ipa.ks.gov, or write
to us at the address shown. We will pass along the best ones to the
C_egislative Post Audit Committee. D

LEGISLATIVE DIVISION OF
POST AUDIT

800 SW Jackson
Suite 1200
Topeka, Kansas 66612-2212
Telephone (785)296-3792
FAX (785)296-4482
E-mail: LPA@Ipa.ks.gov
Website:
http://kslegislature.org/postaudit

Barbara J. Hinton,
Legislative Post Auditor

For more information about this
audit report, please contact
Heidi Zimmerman
(785) 296-3792
Heidi.Zimmerman@l]pa.ks.gov
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HICKS: Union pushes day care diktat

Marybeth Hicks

They operate under names like Granny's Junction. Inside, among cubbies for winter coats,
boxes of Legos and kitchen tables surrounded by booster seats, they offer a lifeline to millions
of working mothers and fathers.

The nation's home-based child care providers represent millions of single business owners —
women, mostly — whose entrepreneurial spirit and operating ingenuity are surpassed only
by their willingness to clean the noses and backsides of other people's children.

In Michigan, roughly 40,000 such day care owners were perhaps too busy changing diapers,
reading stories and making lunches to notice a random piece of mail in which they were
invited to declare themselves unionized state employees.

Obviously, a private business owner cannot be an employee of the government. But the
American Federation of State, County and Municipal Employees (AFSCME) couldn't resist
the lure of so many potential dues-paying members.

So AFSCME hatched a grand scheme. Suppose you declare that any child care provider
whose clients receive state subsidies for day care are considered employees of the state?
You'd instantly have 40,000 new state employees to add to the rolls of union membership.

Follow the union's logic: Say you own and operate Granny's Junction Daycare. A few of your
clients attend job-retraining programs that qualify them for subsidized child care benefits.
Along with the money that is paid directly to you from these clients, you receive a check each
month from the state to pay some of their expenses.

This makes you ... wait for it ... a state employee. "Close enough for government work" never

rang so true.
HEALTH AND HUMAN SERVICES
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To accomplish this surreptitious unionization effort, Michigan's Department of Human
Services (DHS) formed an agency called the Michigan Home Based Child Care Council
(MHBCCC). This agency does exactly nothing. In fact, it isn't even funded by the Michigan
Legislature. But MHBCCC is an entity against which a union may organize.

Enter AFSCME's new "faux" union, Child Care Workers Together (CCWT). The new union
sends election ballots to those 40,000 potential members (formerly known as small-business
owners), encouraging them to unionize. About 6,000 ballots are returned. Interestingly, more
than 5,000 favor joining the union, while only 475 oppose it. The other 34,000 threw the thing
away, assuming they couldn't possibly need a union — or be eligible to join one — since they
own and operate private businesses.

But wouldn't you know, those business owners now are paying "union dues," assessed at 1.15
percent of their monthly subsidies. The annual total withheld and diverted directly to CCWT
(read: AFSCME): $3.7 million. Dollars.

Meanwhile, the "employer" doesn't provide health care benefits, training, insurance, a cup of
coffee, a company picnic or any other conceivable attribute of employment, least of all, a full-
time paycheck. And the union doesn't negotiate a contract. It simply lobbies the state to set
more preferable subsidy rates.

Suffice to say, the independent child care providers could have hired a lobbyist for a lot less
than $3.7 million per year.

Three women are suing the DHS for diverting their child care payments as "union dues,"
since they say, "the DHS does not have the constitutional authority to reclassify home-based
day care providers, who are business owners and independent contractors, as government
employees.”

Their attorney, Patrick Wright of the Mackinac Center Legal Foundation
(www.mackinac.org), says the implications of the case are broad. "If unions can declare
private business owners, such as child care providers, as public employees, simply because
they receive secondary payments in the form of subsidies, who is next?"

And what other ramifications might there be? Suppose Granny's Junction is a Christian day
care center, where children learn about Jesus while playing in Granny's sandbox? If she's now
a state employee, is she barred from promoting a religious preference, even if her beliefs are a
reason her clients chose her for child care services?

Thank you, AFSCME, for opening a door the ACLU can walk through.

Thttine /e vone hinrtantiman Anma lnavtm NN sl hialra vinmian moachaoc Aoy novra Ailrtnd/na AMNOMNINTN



“ashington Times - HICKS: Union pushes day care diktat

Page 3 of 3

There's a reason why unions are on the decline. Most workers don't need one, and they don't

want one. Least of all a fake union that takes money from honest business owners.

e Visit Marybeth Hicks at marybethhicks.com.
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