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MINUTES OF THE HOUSE TRANSPORTATION COMMITTEE

The meeting was called to order by Chairman Gary Hayzlett at 1:30 p.m. on February 11, 2010, in Room
783 of the Docking State Office Building.

All members were present.

Committee staff present:
Bruce Kinzie, Office of the Revisor of Statutes
Jill Shelley, Kansas Legislative Research Department
Betty Boaz, Committee Assistant

Conferees appearing before the Committee:
Representative Bill Otto
Representative Lisa Benlon
Paul Finney, Humboldt, KS
Kyle Schneweis, Chief of Governmental Affairs for KDOT
Captain Art Wilburn, KHP

Others attending:
See attached list.

Chairman Hayzlett called the meeting to order and opened the hearing on HB 2122,

HB 2122 - Highway advertising control act

Chairman Hayzlett recognized Representative Bill Otto.(Attachment #1) According to Representative Otto,
this bill would amend the Kansas Highway Advertising Control Act to allow outdoor advertising structures
erected by local zoning authorities prior to June 30, 2006, to be grandfathered or otherwise considered legally
conforming signs.

The next proponent was Paul Finney of Humboldt. (Attachment #2) Mr. Finney said when Highway 169 went
through the center of town and all passenger and freight traffic came through town on the highway or the
Santa Fe Railroad, Humboldt had a vibrant downtown. The people passing through town patronized their
stores, restaurants, and gas stations. He said today because the town is bypassed by the highway their
downtown is economically devastated. He said this bill would allow small town businesses to advertise on
the highways that now bypass them. This bill will grandfather all commercial zoning in existence before the
passage of SB 253 in 2006. Mr. Finney said this bill will allow small town businesses to advertise on the
highways that now bypass them. He said this bill will grandfather all commercial zoning in existence before
the passage of SB 253 in 2006 and it will produce one billboard project that will benefit the businesses of Iola,
Humboldt and Chanute.

There were no other proponents. The proponents stood for questions.

Chairman Hayzlett drew the Committee’s attention to Written Testimony from Larry Tucker, City
Administrator of Humboldt, in support of HB 2122. (Attachment #3).

The Chairman recognized Kyle Schneweis, Chief of Governmental Affairs for the Kansas Department of
Transportation. (Attachment#4). According to Mr. Schneweis HB 2122 would allow all outdoor advertising
structures, erected by local zoning authorities prior to July 30, 2006, as a result of “spot zoning,” to be
considered legal conforming signs. He said this action is not recognized for outdoor advertising control
purposes by the Federal Highway Administration. The prohibition against “spot zoning” was incorporated
in state statute in 2006 to bring the state into compliance with federal law. Mr. Schneweis concluded his
testimony by saying if HB 2122 was passed, it would contradict federal law and KDOT would be subject to
a ten percent reduction in federal funding. He stood for questions.

There were no other opponents so Chairman Hayzlett closed the hearing on HB 2122 and opened the hearing
on HB 2623.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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the individuals appearing before the committee for editing or corrections.




CONTINUATION SHEET

Minutes of the House Transportation Committee at 1:30 p.m. on February 11, 2010, in Room 783 of the
Docking State Office Building.

HB 2623 - Prohibiting covering license plate with clear or opaque material

Chairman Hayzlett recognized Representative Lisa Benlon (Attachment #5). According to Representative
Benlon this bill would make it unlawful for a person to attach or display on any vehicle a license plate that
is covered, in whole or in part, with any material, including any clear or opaque material or any other plastic-
like material that affects the plate’s visibility or reflectivity. This bill would carry a $60 fine for unlawful
display of a license plate. Representative Benlon said the Overland Park Police Department asked that she
also mention their support for this legislation.

The Chairman recognized Captain Art Wilburn, Kansas Highway Patrol, as the next proponent. (Attachment
#6) Captain Wilburn said the Highway Patrol supports HB 2623 because license plates which are not clearly
visible create a concern for law enforcement officer safety. He said when officers are unable to read license
plates due to dirty, clouded, oxidized or colored license plate covers it prohibits officers from initiating
computer checks on the license plates to determine if they are current, displayed on the correct vehicle, stolen
or wanted in connection with a crime. He said the inability to initiate these checks and have prior knowledge
of the vehicle before approaching the vehicle creates an unsafe condition for officers. Captain Wilburn said
passage of HB 2623 would also benefit the public when they witness a crime and want to record the license
plate numbers to pass on to law enforcement.

Representative Benlon and Captain Wilburn stood for questions from the Committee.
There were no opponents so Chairman Hayzlett closed the hearing on HB 2623.

Chairman Hayzlett opened HB 2498 to the Committee for discussion, comments and motions. After
discussions the Committee decided to take no action on this bill this year.

The Chairman opened HB 2547 to the Committee for discussion, comments and motions. After some
discussions and agreement from parties on both sides of the issue, a balloon amendment was proposed.
Representative Wetta made a motion to _adopt the proposed amendment (Attachment #7) seconded by
Representative Burgess. The motion carried. Representative Ballard made a motion to favorably pass HB
2547, as amended, seconded by Representative Wetta, and the motion carried.

Chairman Hayzlett opened HB 2555 to the Committee for discussion, comments and motions. Representative

Maloney made a motion to favorably pass HB 2555, seconded by Representative Kerschen, and the motion
carried.

There being no further business before the Committee the meeting was adjourned.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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the individuals appearing before the committee for editing or corrections.
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KANSAS

DEPARTMENT OF TRANSPORTATION KATHLEEN SEBELIUS, covirnor
DEB MILLER, STCRETARY

WILLIAM F. VICORY, CHIEF

November 29, 2004

Arnold’s Greenhouse
1430 Highway 57 SE
LeRoy, Kansas 66857

Dear Sir or Madam:
Subject: Resetting of Sign, New Sign Inventory No. 415653

It has not gone unnoticed that you have erected another illegal sign structure in the vicinity
where two other illegal structures were erected and then removed. The first illegal sign structure
was located adjacent to US-75 at reference point 88.682 on the right in Coffey County. The first
illegal structure was removed November 27, 1989. The second illegal sign structure was sign
inventory number 19817 which was located adjacent to US-75 at reference point 88.702 on the right
in Coffey County. The second illegal sign structure was removed September 15, 2003. Since this is
a repeat infraction, you are advised that the sign must be removed within 15 days of this notice. The
details regarding the current illegal sign are as follows:

SIGN DATA:

Inventory Number: 415653

Location: US-75, Reference Point §9.258 (Left), Coffey County
Message: Arnold’s Greenhouse

ILLEGAL VIOLATION:

This sign 1s illegal because commercial signs erected after March 31, 1972, may only be erected in a
business area, i.e. non-scenic and zoned or unzoned commercial/industrial area. This sign was
erected after March 31, 1972, in a zoned agricultural area. [Reference: K.S.A. 68-2232(b) and
K.S.A. 68-2233(e).]

ACTION REQUIRED:
Removal of sign structure must be completed within 15 days of this. notification. Removal must
include posts and all debris.

TIME FRAME FOR ACTION TO BE TAKEN:
This matter is to be resolved on or before December 14, 2004.

BUREAU OF RIGHT OF WAY
DWIGHT D. EISENHOWER STATE OFFICE BUILDING
700 S.W. HARRISON STREET, TOPEKA, K8 66603-3754
PUBLIC ACCESS AT NORTH ENTRANCE OF BUILDING
VOICE 785-296-3501 TTY 785-296-3585 FAX 785-296-0009 htip://www.ksdot.org
Toll Free Number 1-877-461-6817




Arnold’s Greenhouse
Page 2
November 29, 2004

Please be informed if you fail to remove your illegal sign on or before December 14, 2004
the Kansas Department of Transportation will be required to remove this sign and you will be liable
for the costs of the removal. If you have further questions or concerns, please contact me (toll-free)
1-877-461-6817 or at 785-296-4061.

Sincerely,

Catherine A. O’Hara
Outdoor Advertising Manager

CAO: pe

Enclosure: Summary; KHACA

By certified mail

cc: Dee Delmar Trostle-property owner

~Field Agent - WA — 12/14/04*

BUREAU OF RIGHT OF WAY
DWIGHT D. EISENHOWER STATE OFFICE BUILDING
700 S.W. HARRISON STREET, TOPEKA, KS 66603-3754
PUBLIC ACCESS AT NORTH ENTRANCE OF BUILDING
VOICE 785-296-3501 TTY 785-296-3585 FAX 785-296-0009 hitp://www.ksdot.org
Toll Free Number 1-877-461-6817




Testimony of Paul Finney
House Transportation Committee
February 11, 2010

Mr. Chairman, members of the committee, thank you for the opportunity to speak
today.

I am Paul Finney of Humboldt, where | have been involved in the historic
preservation and the attempted rejuvenation of our downtown.

| am here as a supporter of HB 2122, which my attorney, Ed Bideau, who
formerly served in this House, says should be called the "Equity in
Grandfathering Act."

Let me set the stage for this discussion.

In the hay days of our small towns such as Humboldt, when highway 169 went
through the center of town, we had a vibrant downtown that included 13 gas
stations and 17 churches. All passenger and freight traffic came through town on
the highway or the Sante Fe Railroad. One could buy most his his needs
downtown. People passing through patronized our stores and restaurants,
bought gas and tires at our service stations, kept our motel, and hotels busy.

Today our downtown is economically devastated. In the early 80s, KDOT re-
routed US 169 around Humboldt and the damage was instant. This scenario has
played out in small towns across the state, as many of you so painfully know.
People today never see these little towns, just a sign at the exits, a story that the
movie "Cars" told so well. In the travelers' mind, these towns might as well be
ghost towns , and indeed many are headed in that direction.

But it is worse than just being by-passed. Lady Bird's anti-billboard law of the
1960s compounded the damage. In the name of scenic beauty, Congress
passed the law championing her cause without anyone's mentioning that she
was restricting a major advertising medium that competed with her TV stations.
And the newspapers that ran puff pieces lionizing Lady Bird for protecting the
natural beauty did not point out that it would as well outlaw part of their own
advertising competition.

This billboard control law has a very different effect around small towns than on
the approaches to cities. There is ample commercial activity lining the freeways
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leading into our cities so that there are no issues of "spot" zoning. Drivers can
see the stores and billboards that dot the landscape advertising all manner of
businesses. But the approaches to small towns are in agricultural areas where
there is little commercial activity. Therefore one gets into issues of spot zoning.

Senate Bill 253 passed in 2006 codified restrictions about spot zoning while
simultaneously grandfathering multitudes of billboards erected in cow pastures
with no business in sight or even within miles.

Neighboring states such as Missouri and lllinois have many billboards in
agricultural areas advertising businesses in small towns. Kansas has done too
good a job of restricting rural billboards, to the detriment of our small town
businesses.

Our smalll towns have produced our most famous Kansans including Alf Landon,
Dwight Eisenhower, Bob Dole, Walter Johnson (who was from Humboldt—and
Coffeyville—to be fair), William Inge, and Amelia Earhart. Most of our presidents
have come from small towns. Our nation’s small towns have nurtured many of
our greatest citizens who went off into the larger world to make great
accomplishments. The sum total of all of Americans’ accomplishments has
made us the world’s greatest civilization to date.

Without flourishing stores and services, our small towns become much less
attractive places to live. Unless we correct this problem, these towns will go into
further decline. And the greatest incubator of our political leaders will cease to
function.

Historic preservation is one avenue to save the buildings in our small towns. But
without flourishing commerce, there will be no use for these buildings.

Government having helped create the demise of small town business districts by
by passing the towns and regulating signage nearly out of existence in these
areas, now offers some grants to restore the buildings it helped empty. Thisis a
classic case of how government legislates to correct a problem it created with
previous legislation. And we wonder why our taxes go up.

It would be simpler to allow small town businesses to advertise on the highways
that now by pass them. House bill 2122 will grandfather all commercial zoning in
existence before the passage of SB 253 in 2006. That will produce one bill board
project that will benefit the businesses of lola, Humboldt, and Chanute.

The passage of this bill will provide a pilot test of at least one such project that

could be studied for it’s beneficial effects in raising the level of retail activity in the
small towns mentioned. | urge you to pass HB 2122.

A-A



CITY OF HUMBOLDT

OFFICE OF CITY ADMINISTRATION

707 Bridge, PO Box 228 - Humboldt, KS 66748-0228 - Ph: (620)473-3232 - Fax: (620)473-2133 « www.humboldtkansas.org
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To: Transportation Committee
From: Larry Tucker
Re: House Bill 2122

Dear members of the Transportation Committee. I would like to write in support of HB 2122 to
allow modifications to the existing comprehensive zoning regulations that govern advertising
signage along public roads.

As City Administrator for Humboldt, Kansas, our town sits at least one mile off of US Highway
169 which prohibits direct traffic from passing near our community. Signage as provided by the
Kansas Department of Transportation limits the ability to promote historic and commercial sites
that are in Humboldt. Such signage is not only limited in lettering, but is also expensive for small
communities o rent.

Modifications o the current zoning regulations would allow property owners along public roads
to use signage to help promote historic. commercial and other activities in local towns that do not
have a presence along major roadways,

There are many opportunities for travelers (o explore across Kansas. With oversight from the
state, such changes in the signage legislation would help rural communities promote these places
for visitors and Kansans to visit which would contribute to the economic growth of the state.

Thank you in advance for reading these comments. If you have any questions, please contact me.

M\Respectfully submitted
j QVK“NM”A\FL\\‘> 1% ‘«v;;i{/’%‘lenmz:.w .

('Larry Tucker
City Administrator

c.c. Mayor

House Transporiation
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DEPARTMENT OF TRANSPORTATION http://www.ksdot.org

TESTIMONY BEFORE
HOUSE TRANSPORTATION COMMITTEE

REGARDING HOUSE BILL 2122
RELATED TO HIGHWAY ADVERTISING CONTROL ACT

February 11, 2010

Mr. Chairman and Committee Members:

I am Kyle Schneweis, Chief of Governmental Affairs for the Kansas Department of
Transportation (KDOT). I am here to provide testimony in opposition to House Bill 2122, which
proposes amendments to the Highway Advertising Control Act.

The bill would allow outdoor advertising structures erected by local zoning authorities prior to
July 30, 2006, as a result of “spot zoning”, to be considered legal conforming signs.

The Federal Highway Beautification Act considers “spot zoning” to be a state or a local zoning
action created primarily to permit the erection of outdoor advertising structures, and is not part of
comprehensive zoning. This action is not recognized for outdoor advertising control purposes by
the Federal Highway Administration. The prohibition against “spot zoning” was incorporated in
state statute in 2006 to bring the state into compliance with federal law.

If the proposed legislation were to be enacted, it would amend the Highway Advertising Control
Act in a way that would contradict federal law. Thus, KDOT would be subject to a 10 percent
reduction of federal funding for several highway programs, possibly resulting in a loss of $22
million for fiscal year 2011, or $66 million over the next three fiscal years.

A reduction in federal highway funding to Kansas in these tough economic times would be
devastating.

Thank you for the opportunity to provide testimony on HB 2122. I will gladly stand for questions
at the appropriate time.

House Transportation
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STATE OF KANSAS
HOUSE OF REPRESENTATIVES

22ND DISTRICT
STATE CAPITOL
TOPEKA, KS 66612
(7885) 296-7643
Lisa.Benion@house.ks.gov

8725 W. 79TH ST.
OVERLAND PARK, KS 66204
(913) 268-4326
Lisa.Benlon@yahoo.com

Testimony in Support of HB 2623

February 11, 2010

Chairman Hayzlett and Committee Members,
We live in a far different world than we had 20 years ago.

With the nation constantly on alert of terrorist, and neighborhoods in fear of a criminal
element, | have heard from several individuals and police department personnel that they are
concerned with the growing number of cars on the road that have a plastic cover over their
license plate. | have had gun shots in my district. Constituents have told me they are unable to
get a license number due to the heavily smoke-colored, or opaque coverings. They are willing
to contact the police, but feel they don’t have enough information to do so.

Currently, an officer may pull over a vehicle for having a license plate frame that covers the
plate where it is illegible. Some have told me they would like the law to include these covered
plates. Thatis what | have attempted to do with this bill.

The infraction would carry a $60 fine. You will find the addition to the list on page 5, line 14.

This is a simple bill and will affect only those who attempt to conceal the identity of their
vehicle tag.

The Overland Park police department asked that I also mention their support for this
legislation. Unfortunately, no one from their department was able to attend the hearingin
Topeka today.

| would appreciate the committee’s positive consideration of this legislation.
| will stand for questions at the appropriate time, Chairman Hayzlett. House Transportation
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HIGHWAY PATROL www.kansashighwaypatrol.org

Testimony on House Bill 2623

House Transportation Committee

Presented By
Captain Art Wilburn

Kansas Highway Patrol

February 11, 2010

Good afternoon Mr. Chairman and members of the Committee. | am Captain Art Wilburn and |
appreciate the opportunity to appear before you today on behalf of Colonel Terry Maple and
the Kansas Highway Patrol regarding House Bill 2623. This Bill would prohibit the covering of a
license plate with any material including clear or opaque material if it affects the plate’s
visibility or reflectivity. Violations would be considered a traffic infraction with a $60.00 fine
under the Uniform Traffic Fine Schedule.

The KHP supports this Committee’s efforts to increase the visibility of license plates. License
plates which are not clearly visible create a concern for law enforcement officer safety. Often,
officers are unable to read license plates due to dirty, clouded, oxidized or colored license plate
covers. This inability to read license plates prohibits officers from initiating computer checks on
the plates to determine if they are current, displayed on the correct vehicle, stolen or wanted in
connection with a crime. The inability to initiate these checks and have prior knowledge of the
vehicle prior to approaching the vehicle creates an unsafe condition for officers.

Support of this bill would also benefit the public as often a private citizen is witness to a crime.
Visibility of the license plate greatly enhances the opportunity of citizens to record the license
plate numbers and relay them to law enforcement.

The Kansas Highway Patrol supports the intent of this bill to make license plates visible to law
enforcement officers and the public. | would be happy to address any questions from the
Committee.

HiH
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WHIINEY B. DAMRON, . A.

MEMORANDUM

TO: The Honorable Gary Hayzlett, Chair
And Members of the House Transportation Committee

FROM: Whitney Damron
On behalf of the Kansas Automobile Dealers Association

RE: HB 2547 -  An Act amending the vehicle dealers and manufacturers
licensing act.

DATE: February 11, 2010

Good afternoon Chairman Hayzlett and Members of the Committee:

I am Whitney Damron and I serve as legislative counsel to the Kansas Automobile Dealers
Association. With me today is Pat Barnes, general counsel to the Association.

Our President, Mr. Don McNeely is unable to be here today due to his participation in a
previously-scheduled dealer-related conference out of state.

Since our hearing on this bill on Tuesday of this week, KADA has continued to discuss, explain
and negotiate over this bill with representatives of the Alliance of Automobile Manufacturers and believe
we are probably about as close as we can get without compromising our objective of providing
meaningful protections for the new franchised automobile dealers of Kansas.

When Don McNeely outlined the bill on Tuesday, at the conclusion of the hearing it appeared
there were disagreements on anywhere from four to six points, depending upon whether the Alliance was
evaluating the bill from the latest version. Since that time, Mr. Barnes has had several phone calls and E-
mail exchanges with representatives of the Alliance and KADA representatives considered their
suggestions and concerns in a conference call late yesterday.

Attached to this memorandum is a copy of Mr. Barnes’ letter of transmittal to Revisor Bruce
Kinzie and the bill as proposed for further amendment.

At this time, I would like to have Mr. Barnes will walk briefly through five points in the bill
where we made revisions based upon negotiations and discussions with the Alliance.

Following his remarks, we are both available for questions.
Thank you.

Whitney Damron
Attachment

House Transporiation
919 South Kansas Avenue B Topeka, Kansas 66612-1210 Date;: 9~ // -/
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Since the House Transportation Committee hearing on Tuesday KADA
considered some additional changes requested by the manufacturer's
representatives. | am attaching a revised balloon with the changes included.

In comparison with that offered at Tuesday’s hearings, the only changes to this
draft as compared fo the last are the following:

Page 4, lines 37 to 41 add in a reference to the manufacturer’s business plan on
dualling considerations with Respect to franchises. Itis consistent with the top of
Page 5.

Page 6, line 5. The prior version referred to ‘reasonable’ consideration. Because
we are making material changes elsewhere we have returned this to an
‘adequate’ consideration standard on agreements foregoing rights in the statute.

Page 10, lines 28 through 36 deal with a compromise position on the repurchase
of computer equipment and also separates out the paragraph dealing with it.

Page 10, line 39 shows a deletion which results in foregoing any facilities
reimbursement for voluntary terminations.

Page 11, line 28 includes the revisor’s suggestion that we break the provision out
that details exceptions to the subsection out into a separate paragraph.
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HOUSE BILL No. 2547
By Committee on Transportation

1-27

AN ACT amending the vehicle dealers and manufacturers licensing act;
amending K.S.A. 8-2410, §-2413, 8-2414, 8-2415, 8-2416, 8-2417 and
8-2419 and repealing the existing sections.

Be it enacted by the Legislaiure of the State of Kansas:

Section 1. K.S.A. 8-2410 is hereby amended to read as follows: 8-
2410. (a) A license may be denied, suspended or revoked or a renewal
may be refused by the director on any of the following grounds:

(1) Proof of financial unfitness of the applicant;

(2) material false statement in an application for a license;

(3) filling a materially false or fraudulent tax retuyn as certified by the
director of taxation;

(4) negligently failing to comply with any applicable provision of this
act or any applicable rule or regulation adopted pursnant thereto;

(5) lmnowingly defrauding any retail buyer to the buyer’s damage;

(6) negligently failing to perform any written agreement with any
buyer;

(8) Imowingly making a fraudulent sale or transaction;

(9) Inowingly engaging'in false or misleading advertising;

(10) willful misrepresentation, circumvention or concealment,
through a subterfuge or device, of any material particulars, or the nature
thereof, required by law to be stated or furnished to the retail buyer;

(11) negligent use of fraudulent devices, methods or practices in con-
travention of law with respect to the retaling of goods under retail in-
stallment contracts and the redemption and resale of such goods;

(12) lmowingly violating any law relating to the sale, distribution or
finaneing of vehicles; . :

(13) being a fivst or second stage manufacturer of vehicles, factory -

branch, distributor, distributor or factory representative, officer, agent or
any represeptative thereof, who has: .

(A) Required any new vehicle dealer to order or accept.delivery of
any new motor velficle, part or accessory of such part, equipment or any
other commodity.not required by law, or not necessary for the repair or
service, or both, of a new motor vehicle which was not ordered by the

(7) failure or refusal té furnish and keep in foree any required bond;
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new vehicle dealer
(B) umfairly, without due regard to the equities of the vehicle dealer,

and without just provocation, canceled, terminated or failed to renew a

franchise agreement with any new vebicle dealex; or
(C) incueed, or has attempted to induce, by coercion, intimication-

or discrimination, any vehicle dealer to invohmtexly enter into any fran-
chise agreement with such fivst or second stage manufaemrer, factory
branch, distributor, or any representative thereof, or to do any other act

1o a vehicle dealer which may be deemed a violation of this act, o the

rules and regulations adopted or orders promulgated under avthority of

this act, by threatening o cancel or not rensw a franchise agresment
existing between such parties; :
13 (14) being = first or second stage manufacturer, or distributor who
14 forthe protection of the buying publio fails 1o specify in writing the de-

. 15 livery and preparation obligetions of its vehicle dealers prior to delivery
16  of new velicles to new vehicle dealers, A copy of such writing shall be
17 &led with the division by every licensed first or second stage mennfacturer

18 of vehicles and the contents thereof shall constitute the vehicle dealer’s
19 only responsibility for product lishility as between the vehicle dealer and
90" the first or second stage manufacturer. Any mechanical, body or parts
91 defects arising from any express or implied warresties of the first or sec-
29 ond stape manufacturer shall constitute the prodnct or warranty Hahility
93 of the first or second stage manufacturer. The first or second stage man-

.94 ufacturer shall reasonably compensate any anthorized vehicle dealer for
95 the performance of delivery and preparation obligation; o
*96 ° (iB) being a first or second stage manufacturer of new vehicles, fan-
97 tory branch or distributor who fails to supply 2 new velicle deeler with a
98 reasonable quentity of new vehicles, parts and accessories, in accordance
28 with the, franchise agreement. It shall not be deemed a violation of this
30 actif such failure is attributable to factors reasonably beyond the control
31 ofsuch first or second stage manufacturer, factory branch or distibutor;
82 (16) lmowingly used or permitted the use of desler plates contrary to
33 law; ' .
34  (17) has failed or refused to permit en agent of the division, during -
35  the licensee’s regular business hours, to examine or inspect such dealex’s
36  records pertaining to tifles and purchase and sale of vehicles; -
37 (18) hasfailed to notify the division within 10 days of dealer’s plates
88 that have been lost, stolen; mutilated or destroyed; .
33 (10) has faled or refased to surrender their dealer’s Beense or
40  dealer'’s plates to the division or its agent upon demand; .
41, (90) has demonstrated that such person is ot of good character and
49, reputation in the community in which the dealer resides;
43 (21) as, within five years immediately preceding the date of making
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application, been convicted of a felony or any crime involving moral fur-
pitode, or has been adindged guliy of the violations of any low of any
state or the United States in conmection with sudh parson's operation as
a denler or salesperson; ’

(22) hae cross-titled a title to my purchaser of ay vebide. Cross-
titling shall include, but not by way of limitation, a desler or broker or
the muthorized agent of either selling or cansing to be sold, exchanged or
transferred any vehicle and not showing a complete chai of fitle on the
papers necessary for the dssnance of title for the purchaser. The selling
desler's name must appear on the assigned fvst or second stage manu-
facturer’s certificate of origin or reassigned certificate of title;

(23) hes changed the location of such person's established place of
businiess or supplemental place of business prior to approvel of such
chenge by the division;

(24) having in such person's possession & certificate of 1itlé which is
not properly completed, otherwise known as an “open tifle";

(85) - doing business as a vehicle dealer other than af the dealer’s es-
tablisher] or supplemental place of business, with the exception that deal-
exs selling new recreational vehicles may engage in business at other than

fheir established or supplemental place of business for 2 perind not to

exceed 15 days; :
. (26) any violation of X.8.A. 5-126 of seq., and amendments thereto,
in connéction with such person’s operation as a dealer; © .

(27) eny violation of X.5.A. 8-116, and amendments thereto;

 (28) any violation of K.S.A. 21-8757, and amendments thereto; -

(28) amy violation of X.5.A. 75-1018, 76-8294 ot -seq., or 78-3601 et
seq., and amendments thereto; -

(30) failure to provide adequate proof of ownership for motor vehi-
gles in the dealer’s possession; :

(31) being a first or second stage manufacturer who fails {o provide
the director of property valuation all information necessary for vehicle
identification number identification and determination of vebicle ¢lassi-
Seation at least 90 days prior to release for sale of any new male, fodel
orseries of vehicles; or .

(32) displaying motor vebiclesat a Iopation other than at the dealer's

established place of business or supplemental place of business without

obtaining the anthorizstion required in X.5.A. 8-2435, and amendments
thereto. '

{b) In addition to the provisions of subsection (a), and notwithstand-
ing the terms and conditions of any franchise agreement, inclnding any
policy, bulletin, practice or guideling with respect thereto or performance
therermder, no. first or second stage mamufacturer of vehicles, factory
braneh, distributor, distributor or factory Iepresentaﬁvé, officer or agent
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or sy representative thereof, or my other person mey do or cause to be
done any of the following acts or practices referenced in this subsection,
all of which ave also dedlared to be a violation of the vehicle dealers and
mamfacturers licensing act, and amendments thereto:
, (1) Through the use of a written instrument or otherwise, unreason-
ably foil or refuse to offer to its same line-male new vehicle dealexs all
models manufactured for that line-male, or unreasonably require a dealer
to: (A) Pay any extra fee;
(B) purchase unreasonable advertising displays or other materials; or
(€) remodel, renpvate or recondition the deeler’s existing facilities as _
a prerequisite to receiving a model or series of vehicles:—?he—pfeﬁﬂiﬁﬁf [Remove line out.]
L .
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13 vehieles; ,

14  (2) require a change in the capital structure of the new vehicle deal-

15 ership, or the means by or through ~which the dealer inances the oper-

16 ation of the dealership, if the dealership at ll times meets any reasonable

17  capital standards determined by the manufacturer and in accordance with

18 uniformly applied criteris; :

19 - (8) discriminate unreasonably among competing dealers of the same

90 ling-make in the sale of vehicles or availability of incentive programs or

91 sales promotion plans or other similar programs, tmless justified by

29 obsolescence; : :

23 (4) unless required by subpoena or as otherwise compelled by law:

94  (4) Require a new vehicle dealer to release, convey or otherwise provide

95 customer information if to do so is unlawful, or if the customer objects

96 inwriting o doing so, unless the information is necessary for the first or”

97 second stage manufacturer of vehicles, factory branch or distributor to

98 meet its obligations to consumers or the new vehicle dealer, including

29 vehicle recalls or other requirements imposed by state or federal law; or

30  (B) reléase to any unaffiliated third party any customer information

31 which has been provided by the dealer to the manufacturers;

32 (5) through the use of written instrument, or otherwise: .

33 (A) Prohibit or prevent a dedler from acquiring, edding or maintain-

34 ing a sales or service operation for another line-make at the same or

35  expanded facility at which the dealership s located if the dealer complies

- 86 with reasonable facilities and capital requirements;

37 . (B) require a dealerto establish or maintain exclusive facilities, per-

38 sonnel or disploy space if the imposition of the requirement would be .

39 wunreasonable in light of all existing circumstanoes, including|debt expo-"— but pot limited to
40 sure, oost, return on invesiment, the dealer’s|business-plan—and other fi- .
41  nancial ond economic conditions and considerations; ‘ and manufacturer's
49 (C) o require a dedler to build or relocate and build new facilities, \_lllsiness plans
43 or make o material alteration, expansion or addition to any dealership

[
PFPECoomao un oo =




or the paxrties have
reached a voluntary
agreement where separate
and adequate considerar
tion has been offered
and accepted in exchange
for altering or foregoing
the limitations set
forth in this subsection;
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ditlons, includingldebt exposure, cost, raburn on {nvesiment, the dealer’s
¢ ev—ansl other fnansiol and eoonpmio oonsideraions
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(8) #hrough the use of written instrument, or otherwise, require, co- pisiness plans

eroe o foroe a dealer to underuiilise its faollittes by requiring the dealer
i0 mphude or rempve pperations for the display, sale or service of any
veiole forwhioh the dealer has a franolse agreement, exocpt that in light
of ol existing ciraumsionoss the dealer must comply with regspnable fa-
cilliies requirements, The requirement for a dealer to mect reasonable
faollites vequirements shall not inolude any roquirement that a dealer
establish. or malntain exolusioe facilitles, .

" Inthe event o delor devides to add an additional franohise agresment
10 sell anoiher ling-make of new vehioles of a different first or second stage
manufocturer oy distributor from that currently soldin s existing Jooility,
i shall be a rebuttabls prasumption that the deoision 16 do $0 1s renson-
able, Any dealer adding a.franchise agreement for an existing Tacility sholl
provide 60 days wriiten notice of its indent o those other pariies to from-
ohise agreemens i may hove. The other party must respondto such aotice
wihin 60 days by requesting a hearing bafors the direcior in acoordance
with K.5.A. 89411, and amendments thereto, Consent shall be degmed
#0 have been given. approving the eddition of the ine-make if no hearing
isHmely roquested. Aparty objectingto the addition shall have the buriden
to operoome such presunption by Hseraniopnvinsins-svidense; -

=] = T .
[7) (&) through the use of written insirurhent, or otherwise, direcily - |the avidence;

or indirectly condition. the pwarding of o franchise agreement io & PID-

octive dealer, the eddition of o line-make or franghise agreement io an
existing deoler,. the rengwel of o franohise agreement, the approval of o
dedler or fasility veloootion, the aoguisition of o fronchise agreement or
the approval of o sale or trangfer of o fronchise agreement or other ar-
rangement on the willingness of o dealer or o prospestive dealerto enter
into a site control agroement or exclusive usc egreemont os defined, in this
subsaction; .

(B) osused in this paragraph, “site control agraemen ? and, “'exolusive
use agreement” inolude any agrooment by or required by the first or
seoond. stage manyfasturer of vehioles, factory branch or distributor
(“manufachirer parties” i ihis poragroph) thot hos the effect of efther:

() Requiring thet the dealer extablish or maintain exclusioe dealer-
ship favilities in violation of the dealer ond mamtfocturers licensing ot

(1) restrioting the ability of the dedler, or the ability of the dealer’s
lessor in the event the delership faoility is being leased, to transfer, ‘sall,
lense or change the use of the dealership premises, whether by subleose,
lease, oollateral pledge of laose or othersimilar agreement; or

(i) which gives oonivol of the premises to o designated party. “Site

'
'

g —-

and pRpuSectunenis

AE‘ prepopderance of
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! ’
control. agreement” and “exclusive use agreement” also include manifac-
turer parties restristing the ability of a dedler to transfer, sell or-leasc the
dealership premises by right of first refusal to purchase or lease, option
to purchase, or option o lease, exoept os otherwise allowed. by X.8.A. 8-

provided however,
yoluntary agreements

9416, and amendments thereicl-

(8) #hrough the use of written. nsirument, or otherwise, require ad-
herenoe to a performance standard or standards which are not applied:
uniformly to other similarly situated dealers. In addition to any other
requirements by low, the following shall apply:

(4) A performance standard, sales objective or program Jfor measur-
ing dealer performanoe that may have a material effeot on . dealer, in-
cluding the dealer’s right to payment under any incentive or reimburse-

where separate and
wédequate consdderation
has been offered and
L@_Ccepte& are excluded;

ment program and the application of the standard, sales objective or -

program by a manufacturer, distributor or factory branch shall be fair,
reasonable, equitable and based on aocurate information;

(B) a dealer that claims that the application of @ performance stan-
dard, sales objective or program.for measuring dealership performance 4
wnrsasoneble-unfain inescurate-wnrspraseniative-or otherwise-dafoctive
orunreliabli-may-reguest-a hearing boforathe dirsstor pursuantio TebAr

%ﬁimﬁﬁnméﬁmﬁ%hemwkwwﬂemhmeﬁke—

daes not meet the
standands -Iisted in
gubsection  (A) may
rnéguest a hearing
befere the diwector

#eka«lale—&ﬂéﬂhq’s—p&%graﬁlgf&nd
(C) @ first or second stage manufacturer of oehicles, factory branch
or distributor has the burden of proving by slearend-consinsingevidence

1925
26
27
28
29

- 30

3l

32

33
34.

35
36
37
38
38
40
41
42
43

that the performance standard, sales objective or program for measuring

Uﬂ?sua-'—?lt to K-S -.\Awr
B<24%%, and amendments
itheméto

dealership information complies with this paregrapiend-is-
rwnreliabler . . o

(9) in addition o any other provisions of law, o franchise agreemeni
or other contract offered to a dealer by a first or second stage manufac-
turer of vehicles, factory branch or distributor may not contain any pro-
vision requiring o dealer to pay the atiorney's fees of the first or second
stage manufacturer of vehioles, factory branch or distributor related to
disputes between the parties.

(¢) The director may deny the application for the license within 30
days after receipt thereof by written notice to the applicant, stating the
grounds for such denial, Upon request by the applicant whose license has
been so denied, the applicant shall be granted an opportunity to be heard

in accordance with the provisions of the Kansas administrative procedure
act, ' -
(d) TF a licensee is a firm or corporation, it shall be sufficient cause
for the denial, suspension or revocation of a license that any officer, di-
rector or trustee of the firm or corporation, or any member in case of a
partnership, has been guilty of any act or omission which would be good

"subsectio;@,‘,g
|
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cense for refusing, suspending or revoling license to such party as an
idividual, Each licensee shall be responsible for the acts of iis salesper-
sons or representatives while acting as its agent.

{e) Any licensee or other person a«rme\red by a final order of the
director, may appeal o the district court as provided by the actfor Judlﬂlr
review and civil enforcement of agency actions,

(f) The revocation or suspension of a first or second stage manufaf.—
turer's or distributor’s license may be lmited to one or more municipal-
ities or countes or any other defined tvade avea.

Sec. 2. K.S.A, 8-2413 is hereby amended to read as follows: 8-2413.
(a) Upon application of the board, ‘the director or any person having any
interest in the subject matter, the district cowrts of this state may enjoin
any person from violating any of the provisions of this act or zny order or
rule and regulation sssued or adopted pursuant thereto,

(b) I\TOtwiﬁwtandmg any other statute, low or rule of court, any first
or second stage manufacturer or distributor or new vehicle dealer which
has entered a ﬁ -anchise agreement with the other under which a dispute
has arisen with respect to the conduct of business or the business rela-

Shall participate in the

tionship between the porties/ which-is—notothonsice-eddressed by-the
deslere-and-manufacturars liconsing actmoy-lact-to-fle-scomplaint-with
%@Wf%&?ﬁ%ﬁ%&%ﬁ%ﬂw&wﬁ%—éﬁpm
benhweentheparierwhich-shall-beresoloed by hearing pursponttoFoSA,
§-3433—and-amendments-thersto—Fhedirestor<shall-have-avthority-to-
apply—prinsiplos-of-couthy-and-goodfeith-in-determining sush-mattors.
Nesther porty-shall-be-deomed to-be-barredby-such-setion-fromony-other
forum-or-recourse-they-mey-have-ineludingeny-demegesorotherrelief—
The-direstor-shall-have-the-authevity-to-rocsive-ond-coshuste the fosts -
the-maiter-in-contreversy-end-rendor-a-tesision-Dy-entering-an—order—
which-shal-thereafier-becomebinding-andenforeeablo-with-rospestto-the-
ﬁﬁii’iﬂﬁﬂbjﬁﬁ’tﬂ'ﬁiﬂﬂ?‘gyﬁ'@gﬁﬂﬁk—]ﬂm 56 u./Jluw.L;’. sras-oimrwise V2R
vided-by-the-Ransesjudisielreview-oel.

Sec. 3. K.8.A, 8-2414 is hereby amended to read as follows: 8-2414.
(a) No franchise agreement entered into beétween a vehicle dealer and &
first or second stage manufacturer or distributor may be cancelled, ter-
minated or not renewed by the first or second stage manufacturer or
distributor unless 80 days notice has been given to the vehicle dealer and
the director, which notice must state in full the reasons and canses for
the cancellation, termination or nonrenewal of such franchise agreement,
except that in the event of a showing of frand,. insolvency or failure to
perform in the ordinary course of business, a notice of not Jess then 15
days may be approved by the director, with notice thereof to such vehicle
dealer and upon written application by such first or second stage manu-

“factyrer or distibutor. A notice required nnder this subsection shall be

mediation of the dispute
upon the reguest of any
party to the matter.

In the event mediation
is requested; any time
frame applicable for
taking action under the
dealers add manufacturer
licensing act shall be
deemed stayed or tolled,
as the case may be,
until thedomediations

is completed. The
mediation shall be
poncbinding, unless

the parties weach
agreement resolving

the dispute.
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given by certified mail and the period of time given in the notice prior to
cancellation, termination or nonrenewal shall be computed from the date
of mailing thereof.

(b) A vehicle dealey, within a period of time equal to that provided
for in the notice filed pursnant to subsestion {a), may &le a complaint
with the director ageinst a fivst or second stage manufacturer or distrib-
utor challenging the reasons and canses given for the proposed cancel-
lation, termination or nonrenewsl of the franchise agreement. Upon a
complaint being fled, the director shall prompily set the maiter forpublie
hearing, in accordance with K.5.A, 8-2411, and smendments thereto, for
the purpose of determining whether there has been a violation of K.5.A.
8-2410, and amendments thereto, or whether good canse exists for can-

- pellation, termination or nonrenewal of the franchise agreement in ac-

cordance with the dealers and manufacturers licensing act. Notwithstand-
ing the provisions of K.5.A. 8-2411, and amendments thereto, the hearing
may be set for 2 time which is not less than the number of days provided
in the notice given pursiant to subsection (), from the date the director
gives notice thereof,

{¢) The franchise agreement shall remain in full force and effect
pending the determination by the director of the issues invalved as pro-
vided by this act. If the director determines that the first or second stage
manufacturer or distributor is acting in violation of this act or that good
cause does not exist for the proposed action, the director shall order for
the franchise agreement to be kept in full force and effect.

“(d) The burden of proof shall be on the first or second stage manu-
facturer or distibutor to show by aleé insing-evt that it
did not- act arhitrarily or unreasonably and that good cause did exist for
the proposed cancellation, termination or nonrenewal of the franchise
agreement, The director shall order that the franchise agreement may be
cencelled, terminated or not renewed if the director finds, aftera hearing
that the Heensed vehicle desler is acting in violationof this act or that the
judgment of the first or second stage menufacturer or distributor is with
good cause, Hhe-propesed-termination-is-not-Hegel—iH-adsisedtineon-
seionable—oroihermise—ineguitable and the vehicle dealer’s default is
material

a.preponderance of the
evidente B

[Retumn te existing law.]

() (1) In the event of cancellation, termination or nonrenewal of &

frantlrise agreement, good cause as used in this section shall mean the
failure of the new vehicle dealer to effectively carry out the performance
provisions of the franchise agreement if all of the folloving have occurred:

(A) The new vehicle dealer was given nolice by the first or second

stage manufacturer or distributor of the faflure prior to the notice of
cancellation, termination or nonrenewsl as required by subsection (a);
(B) the notification stated that the notice of failure of performince

90
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was provided pursuant to this article; :

(Q)  #he new vehicle dealer was afforded a veasonable epporhmity to
savsy out the franchise agreement; and

(D) the failure continned for more thay ope year afier the dete no-
fification was given.

(%) Tnthe event of cancellation, fenmination or nonrenewsal of a fran-
chise agreement, good canse shall not exist wheye there has been 8 vio-

Jation by the first or seeond stage manufactuver or distributor of K.5.A.

£-2410, and amendments thereto, or any other provision of the dealers
and manufacturers licensing act, Additionally, notwithstanding any agree-
ment, the following alone shall not constitnte good eause for the termi-
nation, cancellation or nonrenewsl of a franchise agreement:

(A) A change in ovmership of the new vebicle dealer's dealership.

This subpéragraph does not authorize any change in ownership which
would have the effect of a sale or an assignment of the franchise agree-
ment or 2 change in the principal menagement of the dealership without
the first or second stage manufacturer's or distributor’s prior written
consent;

(B) the refusal of the neir vehicle dealer to purchase or aceept deliv-
ey of any newmotor vehicles, parts, aceessories or any other commodity
or sexvices not ordered by the new vehicle dealer;

(@) “the fact that the new vehicle dealer owns, has an invesiment in,
patticipates in the management of or holds a franchise agreement forthe
sale or serice of another make or line of new motor vehicles, or that the
new vehicle dealer bas established another meke or line of new motor

vehicles. or service in the same dealership facilities as those of the first or -

second stage manufacturer or distributor wiek-ess

-7 _nne H A = EYT TN, Ny S LT : ‘\Mﬂ_
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(D) the fact that ﬂ;e new vehicle dealer sells or fransfers ownership
of the dealership or sells of transfers capital stock in the dealership o the

new vehicle dealer’s spouse, §on or denghter, except that the sale or trans- .

fer shall not have the effect of 2 sale or an assignment of the franchise
agreement without the first or second stage mmmifacturer’s or distribu-

tor's priox writien consent or approved os allowed by K 5:A. 8-2416, and

amendments thereto. .
() (1) In event of cancellation, termination or nonrenewal of a fran-

. chise agresment, whether voluntary or involuntary, the first or second

stage manufacturer or distribitor shall pay the new velicle dealer, at a

(A) Desler net acquisition cost for any new, undamaged and unsold
new motor vehicle inventory purchased from the first or second stage
manvfacturer or distibutor within 12 months prior to the receipt of no-




O om0 Utk N

29

492

HB 2547 10

tice of termination, cancellation or nonrenewal, provided the new motor
vehicle has less than 500 miles registered on the odometer, not including
mileage incwrred in delivery to the new vehicle dealer or in transporting
the vehicle between dealers for sale or delivery, plus any cost to the new
vehicle dealer for retwning the vehicle inventory to the first or second
stage manufacturer or distributor;

(B) the dealer price listed in the current list or catalog or, if unavail-
able, the list or catalog actually utilized within the 12 months previous to

termination, cancellation or nonrenewal, as the case may be, for any new,|

unused and undamaged parts, supplies, and accessories acquired from a
first or second stage manufacturer, or distributor, or a source approved
or recommended by it, less applicable allowances specified in advance of
dealer purchase, plus 5% of the catalog or list price, as the case may be,
for the cost of packing and returning the parts, supplies and accessories
to the first or second stage manufacturer or distributor. Parts, supplies or
accessories which are reconditioned or subject to reconditioning or re-
building or other return in the ordinary course of business which are
considered to be core parts in the trade practice and usage of the industry
shall be valued for payment purposes at their core value, the price listed
in the catalog or list referenced above or the amount paid for expedited
return of core parts, whichever is higher;

(C) fair market value for furnishings required to be purchased by the
first or second stage manufacturer or distributor and signs which bear the
trademark or trade name of the first or second stage manufacturer or
distributor which were required or recommended to be purchased: or
leased from the first or second stage manufacturer or distributor, or their
approved sources;

(D) dealer cost for special tools, sempubers-gna-deata-prosessing-sys-
temsthat-areinwusablo-condition and equipment required to be purchased
or leased by the first or second stage manufacturer or distributor within |
three years of the date of termination, cancellahon or nonr enewal eﬁhat

dealexr cost for
computers and data
proceSSLng systems whic
are in usable condition
and were leased or
purchased within three
years of the date of
termination, cancellati
sprrmonrenewaloof the
franchise agreementuup
to an amountcequal té.
the cost of meeting the
minimum standards and
requirements for the
dealer to participate
in promotional or
incentive progwams or
perform the franchise
aagreement.

E]! [the cost of transporting, handling, packing and loading of signs,

()

special tools, equipment and furnishings.
(2) Upon termination, cancellation or nonrenewal of a franchise

or second stage manufactm er or dlstnbutm shall also pay to the NERF
vehicle dealer a sum equal to the current fair rental value of its established

place of business for a period of one yeat from the effective date of

termination, cancellation or nonrenewal, or the remainder of the lease,

agleement by the fn st or second stage manufacturm or distributor e#is~

welrthe ﬁlSt[

GD

¢ ‘.,

term*.matlon prov:.suan‘
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1 whichever is less. If the new vehicle dealer owns the dealership facilities,
9 the first or second stage manufacturer or dishibutor shall pay the new
3 vehicle dealer a sum equivalent to the reasonable rental value of the
4 deslership facilities for one year or mntil the facilities ave leased or sold,
B whichever is less. The yental payment required indey this subsection is
6 only yequired to the extent that the established place of business was
7 Deing nsed for activities under the franchise agreement and only to the
. B extent such facilifes were not leased for unrelated purposes. The first or
9 second stage mannfacturer or distiibutor shall not be required to make
10  thepayment set forth under this subsection if the basis of the caneellation,
11 termination or nonvenewal of such franchise agreement under this act is
12  due fo conviction of the dealer of a felony or any crime involving moral
18 tumpitude, orif the dealerhes been adjudged guiliy of the violation of any
14 law of any state or the United States in connection with such pexson’s
15  operation as a dealer.
16 (3) To the extent the franchise agreement provides for peyment or
17 reimbursement to the new vehicle dealer in excess of that specified in
18  this section, the provisions of the franchise agreement shall control
19 (4) The first or second stage manufacturer or distributor shall pay the
90 new vehicle dealer the sums specified in this subsection within' 90 days
21 after the tender of the property, subject to the new vehicle dealer pro-
.29 viding evidence of good and clear title upon retum of the property to the
93  first or second stage manufacturer or distributor.
94  (5) Nothing in this subsection shall preclnde or prohibit the first or
95  second stage manufacturer or distributor or vehicle degler from agreeing

96  toother terms for additional payment or reimbursement, except thatsuch —— .

27 terms shall include, at a minimum, the payment or reimbursement (6) Tine. ey

28 _requirements contained in this subsections Bl - PRGSO of

29 (g) Failure of the first or second stage manufackurer or distributor to subsec?tlon - (£) shall

30 give proper notice or maintain the franchise agreement in full force and not apply t‘f’ (a,)T. vol-

81 effect pending determination by the director pursuant to this act, or to untary termination

39 abide by the final order of the director, shall be cause for the director to by dealers of recrea- -
33 zefuse to issue a license to a replacement vehicle dealer or o a dealership |tional vehicles; ox

34  which would be conducting business in the same trade area and selling | (b) where the new

35 the same make of vehicles where the vehicle dealer in question was en- |[vehicle dealer has

36 gagedin business. _ voluntarily terminated
-37  Sec. 4. K.S.A. 8-2415 is hereby amended to read as follows: 8-2415. |its franchise agreement
38 () A first or second stage manufacturer or distributor shall pay reasonable
39 compensation to any authorized new vehicle dealer who performs work
40  to rectify warrenty defects in the first or second stage manufacturer’s or
41  distributor’s product., '
49,
43

in conjunction with
the sale of the business.

(b) A first or second stage manufacturer or distributor shall pay any
authorized new vehicle dealer all promotional allowances ox other incen-

— —_— — -—
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iive payments submitted by the dealer as provided by the applicable pro-
yisions of snch programs subject 1o the applicable requivements’of this
act, '

(¢) Inthe dctermination of what constituies yeasonsble compensetion
for waxxanty work pader this act, emong the factors o be consideyad shall
bet The rate or chivge which the authorized vehicle dealer in. gond faith
is chaxging other customers for the same type of sexvice or vepalr woulk,
the compengation bejng peid by other fivst ox second stage menufaoiprers
or distributoxs to their vehicle dealers for the same work o servics, and
the preveiling wage or lsho rate being paid or charged by all vehicle
deelexs lcensed {0 pperate in the city or commnmiiy in which said an-
thorized veliole dealer is doing business. .

(@) A first or second stage manufotxer or distributor shall not ze-
quire wareasonable proof to eseblish compensation under s seption,’
nor act navessonably to deley payments or adjustments in the xate or
charge for particular werrenty work, promotional allowances er othey in-
penfive payments as piroumsiances ox chenges may jnstify or require such
adjnstments, A olaim for compensation shall not be divided or ths gmount
10 be reimbursed reduced if the new velicle dedler has reasopably sub-
stantiated. the olaim, A new vehicle dealer’s foilure to comply with the
speoific requirements of processing dlaimn may ot constitute grounds
for denial of the claim or reduction of the amount of compensation paid
1o the dealer if the dealer presenis reasonable documendation or other
evidenve to substanfiaie the claim.

| IF the claim is fon
warpanty work, whether
op pot it fmcludes

{8) A claim made by a new motor yehicle desler for compepsation
ymder this section shell be either approved or disapproved within 30 days
shter fhe claim is.spbmitted to the first or seobnd siage mannfachwer or
distributor in the manner and on the forms the first or second stage
manufacturer or distributor ressonably prescribps. An approved olaim
shall be paid within 30 days after its approvel, Ia claim is mot specifically
disepproved in writing or by electronic transmission within 30 days after
the date on which the first or second stage mannfactuver or distributor

- yeceives, it, the clatm shall be considered to be approved and payment

shall follow within 30 days, A first or second stage menufacturer or dis-

sributor reteins the ight to audit claims for wanguty work for e period:
of one yesr after the date on which the claim is paid and to chergebaal;

sy amounts paidl on dlzims that ate false or msubstantisted. A fiust or
second stage mepnfachurer or distibutor retains the xight to audif clatms
for promotional allowanaes or other incentive paymenis submitted by the
desler for a perind of we-years ong year after the dafe on +which the claim
i paid &nd to chargeback any amounts paid on claims that are false or
unsubstantiated. I there is evidence of fraud, this subsection does not
Jimit the right of the mannfacturer to andit for longex periods and chax-

payts, repalks oy,
sepvice, then the
ageupt-of compensation
for the claim shall
not. be meéduced on-
Qigallowed op the -
grouwhdd the dealer
Failed to submit the
olaim Devwer thamse0
daye aften the dedlen
completed, the wokk

(oederiping the elaim.
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geback for any frandulent claim, subject to the Jmitation period vunder
paamaph (3) of subsection (r) of K.5.4. 60-515, and amendnents
thereto, in addition to any other available remedy-this. 4 claim for re-
imbursement by the first or second stage manfacturer or distributor of
sums due following an audit must be presented to the dealer within 80
days of the audit of the item subject %o the claim, A first or second stage
manufacturer or distributor may not setoff or otherwisa take control pver
funds owned, or under the oontrol of the new vehicls dealer, orwhich are
in an account designated for the new vehicle dealer when such action is
based upon the findings of an audit or other claim with respect thereto
until a final decision is issued with respect to any challenge or appeal by
either party of ony such audit or claim. This section may be enforeed
pursnant to K.8.A. 8-2411, and amendments thereto. .

Sec. B. I.8.A, 8-2416 is hereby amended to read as follows: B-2416.
(a)" A vehicle dealey shall not {ransfer, assign or sell 2 franchice agree-
ment or interest in a dealership to another person unless the desler first
gives written notice to the fist or second stage mamufacturer or distrib-
wtor of the dealer’s decision to make such transfer, assignment or sale.
The deeler shall provide the first or second stage manufacturer or dis-
tributor with any completed application forms and related information
genexally uiilized by the first or second stage manufacturer or distributor
to condhct its review of prospective new vehicle dealers, and a copy of
all agreements regavding the proposed transfer, assignment or sale.

(b)Y The first or second stage manufacturer or distributor shall send a
letter by certified mail to the dealer within 60 days of receipt of the

" informeton specified-in subsection (a). The letter shall indicate any dis-

approval of the transfer, assignment or sale and shall specifically set forth
the reasons for the disapproval. If the fixst or second stage manufacturer
or distributor does not respond by letter within the 80-day period, its
consent to the proposed transfer, assignment or sale is deemed to have

been granted. A first or second stage manufacturer or distributor shall

not arbitrarily or unreasonably withhold approval of the transfer, assign-
ment or sale of a franchise agreement or an interest in 2 dealership. The
first or second stage monufocturer or distributor may not approve or
reject only a.part of an ogréement for the transfer, assignment or sale, but
wmust accept or reject the whole: agreement. If the first or second stage
monufacturer or distributor rejects on agreement, it may indioate changes
10 the agreement which would couse it 1o accept the proposed agreement.
An agreement may not be rejected merely because i provides provisions
awhich operate in the future, an option. to underiake or refrain from an
agtion, or because it is to operate over en. extended period of time or as
an instollment agreement,

(c) 'Within 90 days sfter receipt of a notice of disapproval as provided

TS5
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in subsection (b), the new vehicle dealer may fle a complaint with the
divector with yespect to the fivst or second stage manufacturer or distrib-
utor’s fathire to approve the proposed transfer, assignment or sale, When
such a complaint has been fled, the divector shall inform the first or
second stage manvfacturer or distibutor that a timely complamt has been
flled and a hemmcr is required in accordance with the provisions of K.S8.4.
82411 and amendments thereto, to determine whether good canse exists
to disapprove the transfer, assignment or sale. A disapproval shall not be
final wotil the divector or the director's designee mekes a final determi-
nation as to good cause,

(@) A first or second stage manufacturer or distributor shell not fail
or refuse to approve the transfer, assignment or.sele of the business and
assets of 2 new vehicle dealer, or refuse to continue the franchise agree~
ment with the prospective transferee after the holding of a hearing on
the complaint if the director or the director's designee determines that
good cause does not exist for the first or second stage manufacturer or
distributor to fzil or refuse to approve such transfer, assignment or sale.
The burden of proof shall be on the first or second stage manufacturer

.

or distributor to show by elear and convinzing/epidence that the disap-
proval of ’dle ‘cramfer asmgnment or sale was mﬂl good cause and-the

2 3

MWWMMW Matanal factors to be consuiered

may include, but are not limited to: (1) Whether the basic financial and
facility requirements of the franchise agreement will be met by the pro-
posed transfer, assigniment or sale;

(2) whetherthe proposed purchaser, transferee or assignee is capable
of operating, managing and supervising such business; aod =~

(3) the extent to which the refusal to approve will have a substantial
and adverse effect upon the dealer’s investment or rebun on investment,

() The first or second stage manufacturer or distributor shall have a
tight of first refusal to acquire the new vehicle dealer’s assets or ownership
inthe event of a proposed change of all or substentially ll of the dealer’s
ownership, or the transfer of all or substanhally all of the new-vehicle
desler’s assets, if all of the following are met: (1) The first or second stage
manufacturer or distributor notifies the dealer in writing within the 60-
day limit established under subsection (b) of its intent to exercise its right
of first refusal; .

(2) the exercise of the nght of first refusal will result in the dealer
and dealer's owners receiving consideration, terms and conditions that
either are the same as or greater than that which they have contracted to
receive in connection with the proposed change of all or substantially all
of the dealer’s ownexship, or the transfer of all or substantially all of the
new vehicle dealex’s assets;

LE_L preponderance of the

7-/6
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(3) the proposed damnge of all o substantially all of the dealership’s
ownership or the wansfer of all or substantially all of the new vehicle
dealer's assets does not involve the transfer of assets or the transfer or
tssance of stock by the dealer or one or moye dealer owness to a des-
smated family member or membens, including the spouse, child or grand-
child, spouse of a child or grandehild, brother, sister or pavent of the
dealer owmer, or one or more dealer owners, or o a qualified manager,
orto a parinership or corporation contvolled by any such person; or fo
trust arrangement esteblished or to be established for the purpose of
allowing the new vehicle desler to continue to qualify as sach 2 dealer,
solong as the new vehicle dealer continues io qualify as such pursuant
to the first or second stage manufacturer or dishibutor’s standards, ox
provides for the succession of the franchise agreement to designated fam-
lly members or qualified management in the event of the death or inca-
pacity of the dealer or.its principal owner or owners; and

(4) except as otherwise provided in this subsection, the first or second
stage manufacturer or distrihutor agrees to pay the reasonable expenses,
inclnding reasonable attomey fees, which do not exceed the nsual, eus-
tomary and yeasonable fees charged for similar work done for other cli-
ents, ‘incurred by the proposed owmer or transferee prior to the first or
second stage manufacturer or distributor’s esercise of its right of first
refosal in megotiating and implementing the contract for the proposed
change of all or substantially all of the dealer ownership, or the transfer
of all or substantially all of the new vehicle dealer’s assets. No payment
of expenses and attormey fees shall be required if the deeler has mot
submitted or cansed to be submitted an ‘accounting of those expenses
within 20 days of the dealer’s receipt of the first or second stage manu-
facturer or distributor’s written request for such an accounting. Such an

expense accounting may be requested by a first or second stage manu-

facturer or distributor before exercising its right of first efusal.

(f) A new vehicle dealer and its ownexs may appoint by trust, will or
any other velid waitten instrument a successor io the owner's interest in
the franchise agreement upon the owmer's death or incapacity, subject to
the following procedures: (1) Unless the first or second siage manufac-
turer or distributor has good eanse to refuse to approve the succession,
the successor may suceeed to the ownership of the new vehicle dealer
vnder the existing franchise agreement if: (A) Within 80 days of the
owner's death or incapacity, the successor gives wiitten notice of the
snceessor's intent to suceeed to ownership of the new vehicle dealer and
its franchise agreement; and

(B) the snccessor agrees to be bound by all the terms and conditions -

of the franchise agreement with the prior new vehicle dealer.
(9) Upon request, the successor shall promptly provide the fixst or
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seoond stage manufactwer or distributor evidence of the suceessorship
appointment, as well as personal and financial information reasonably
necessary to determine whether the succession should be approved by
the first or second stage manufacturer or distributor,

(8) Ifafivst or second stage manufacturer or distdbutor believes that
pood canse exists to refuse to approve the infended succession mder
subsection (f)(1), then the first or second stage menufacturer or distzib-
utor shall serve the new vehicle dealer and named successor wiitten no-
tice of refusal to approve the intended succession within 60 days of its
receipt of the notice of the intended succession, or within 60 days of
receiving the information requested under pavagraph (9)(2), whichever is
later. The notice must contain specific grounds for the refusal to approve
the succession, In the event of such a refusal the new vehicle dealer or
snccessor may fle 2 complaint as provided under subsection (c), and the
matter shall then proceed to hearing in the meuner and on the same basis
as the disapproval of a transfer, assignment or sele.

(4) I notice of refusal to approve the intended snccession is not
served within 60 days upon the intended suceessor, the suceessor may
continne the franchise agreement and the successor shall thereby be
deemed approved by the first or second stage manufactuver or distributor.

() It shall be a violation of this act for a first or second stage man-
wfacturer or distributor, or anyone on their behalf, to exercise a right of
first refusal or other right to acquire the business of the newvehicle dealer
or a franchise agreement as a means to influence the consideration or
other terms offered by a person in connection with the acquisition of the
business or franchise agreement or to influence 2 person to refrain from
entering into, or to withdraw from, negotiations for the acquisition of the
business or franchise agreement.

Sec. 6. K.S.A, 8-2417 is hereby amended to read as follows: 8-2417. '

(a) The obtaining of 2 license herennder shall bring the applicant under
the jurisdiction of the state of Kansas, and if no agent for service of process
has been designated by a licensee, the satd licensee will be deemed to
have designated the secretery of the state of Kansas as agent for receipt

-of service of process,

(b) No franchise agreement or other agresment between the porties
t0 o franchise agreement may limit, waive or substitute the pariy’s rights,
duiies or obligations under this act absent separate ond. additional, ade-
quate—and—m&#eﬂ&l—comidamﬁon, nor compel a party to consent to juris-
diction or governance by the low of of another state or territory outside
Ransas, or to forego any right to trial by jury.

Sec. 7. K.5.A. 8-2419 is hereby amended to read as follows: 8-2419.
(o) ATl first or second stage manufacturexs and distributors shall be liable
for the full period of the warranty of the vehicle for all defects in any

IRemove Yand material™.]
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equipment attached to any vehicle at the factory and all defects in any
equipment produced by or advertised as an accessory to a vehiole sas-
ufseturer manufactured by such first or second stage mannfacturer which
is added at the dealership whether such equipment is added to 2 new or
to a-used vebicle so long as such equipment has been advertised as being
either an “accessory” or an “option,”

(b) Al first stage manufacturers and second stage manufacturers and
distributors shall, upen deinand:

(1) Indemnify any existing or former licensee or party io o franchise
agreement and. the lcensee or pariy’s successors and pssigng from ony
and all demages sustained and attorney’s fees and.other expenses reason-
ably incurred by the licensee or party that result from or relate to any
cloim made or asserted by a third party agoinst the licensee or paity to
the extent the claim results from any of the following:

(A) The condition, charasteristics, manufacture, assembly or design
of any vehicle, ports, acoessorics, tools or equipment or the selection or
combination of parts or components manufactured or distributed by the
manufacturer or distributor; .

(B) service systems, procedures or methods the franchisor required.
or recommended the licensee or party to use if the licenses or porty prop-
erly uses the system, procedure or method;

(C) improper use or disclosure by g mamufacturer or distributor of
nonpublic personal information obtained from a licensee or party con-
oerning any oonsumer, customer or employee of the licensee orparty; and

(D). any act or omission of the manufacturer or distributor for which
the licensee or party would have o claim for contribution or indemmnity
under applicable law or under the franchise, irrespective of and without
regard to o prior termination or expiration. of the franchise.

(2) This subsection does not limit in any way the existing rights, rem-
ediss or recourses available to any licensee, party or other person.

Bec. 8. K.S5.A. B-2410, 82413, 8-2414, 8-2415, 8-2416, 8-2417 and
8-2418 are hereby repesled.

Sec, 8. This act shall take effect and be in force from and after its
publication in the Kansas register.
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