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Monday, August 30
Morning Session

Chairperson Owens called the Committee to order at 9:05 a.m.

Committee Deliberation:

Representative Huebert moved to approve the minutes of the December 3-4, 2009, meeting
of the Joint Committee; Representative Fund seconded the motion; and the motion carried.

Senator Bruce moved to adopt the Committee Rules; Representative Feuerborn seconded
the motion; and the motion carried.

CLAIMS FROM INMATES AT
EL DORADO CORRECTIONAL FACILITY

The Chairperson opened the telephone hearings filed by inmates at El Dorado Correctional
Facility.

Claim No. 6247, Claimant, Jerome Ross #76138
v. Respondent, Lansing Correctional Facility
due to loss of property in the amount of $15.94

Claimant summarized his claim. He stated, while in segregation at LCF, he turned in books
for his family to pick up. He said he gave the books to the officer who put them in the library box.
The library then, according to the Claimant, destroyed the books.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the rules of the unit were given to the Claimant. She said he should have
been aware that he had to submit a property removal form for his property to be held for his family.
KDOC personnel located no such record. Respondent recommended the claim be denied.
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Claimant said that he has had books sent home previously. He was, therefore, aware of the
proper procedure. Claimant noted that the officer had said he does not remember if the Claimant
turned in the form; however, Claimant remembers that he did.
Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6247 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6260, Claimant, Jose Francisco Duran #65060
v. Respondent, El Dorado Correctional Facility
due to damage to property in the amount of $3.20

Claimant, Jose Francisco Duran #65060, was not present. Cindy Lash, KLRD, summarized
Claim No. 6260. According to his claim form, the Claimant claims that his ear bud, which he had
hung on the wall, was damaged when he returned to his cell after a mass shakedown.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated that the shakedown included removing items stuck to the walls. The
KDOC officers said they did not cut or damage anything. Respondent recommended the claim be
denied.
Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6260 be denied.
(See section captioned “Committee Action and Recommendation.”)

CLAIMANTS REQUESTING RECONSIDERATION
OF PREVIOUSLY DENIED CLAIMS

The Chairperson opened discussion on requests for reconsideration.

Claim Nos. 4595 and 5218, Claimant, Luke Reed #38178
v. Respondent, Lansing Correctional Facility (LCF)
due to property damage in the amount of $232.89; and
loss of property in the amount of $66.47, respectively

The Chairperson opened Committee discussion regarding the requests by Claimant Luke
Reed #38178 for reconsideration of the previously denied claims.

Committee Deliberation:

Following discussion, the Joint Committee recommended that the request for reconsideration
of Claim No. 4595 be denied. (See section captioned “Committee Action and Recommendation.”)

Following discussion, the Joint Committee recommended that request for reconsideration of
Claim No. 5218 be denied. (See section captioned “Committee Action and Recommendation.”)




_ 4 _ .H.__/m"

Claim Nos. 5354 and 5406, Claimant, Shelia D. Hudson #34450
v. Respondent, Topeka Correctional Facility (TCF)
due to exposure to asbestos and mental anguish in the amount of $3 million; and
due to denial of the right to smoke and pain and suffering in the amount of $100,000

The Chairperson opened Committee discussion regarding the requests by Claimant Shelia
D. Hudson #34450 for reconsideration of the previously denied claims.

Committee Deliberation:

Following discussion, the Joint Committee recommended that request for reconsideration of
Claim No. 56354 be denied. (See section captioned “Committee Action and Recommendation.”)

Following discussion, the Joint Committee recommended that request for reconsideration of
Claim No. 5406 be denied. (See section captioned “Committee Action and Recommendation.”)

CLAIMS FROM INMATES AT
HUTCHINSON CORRECTIONAL FACILITY

The Chairperson opened the telephone hearings filed by inmates at Hutchinson Correctional
Facility.

Claim No. 6235, Claimant, Ronald Hailes #39699
v. Respondent, Kansas Department of Corrections
due to insufficient necessities provided to indigent inmates in the amount of $120.00

Claimant summarized his claim. He stated the packet of necessities for indigent prisoners
is supplied to them once a month and is insufficient in quantity and items. He states that the soap

provided in the packet lasts one week; no shampoo or deodorant are provided; and other items are
given out every other month.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the Court of Appeals has concluded that shampoo and deodorant are
not constitutionally necessary for sufficient hygiene. Respondent recommended the claim be denied.

A Committee member asked how the Claimant arrived at $120. Claimant stated $120 is
what the hygiene items would cost if purchased from the facility's canteen.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6235 be denied.
(See section captioned “Committee Action and Recommendation.”)
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Claim No. 6239, Claimant, Sean C. Bradley #81456
v. Respondent, Lansing Correctional Facility
due to loss of property in the amount of $214.59

Claimant summarized his claim. He stated that he came home from school; watched a
football game; went outside to walk around the track; and talk with another inmate. When he came
back in, his shelf was empty; his television, shoes, radio, everything was gone. Claimant stated he

then went to report that everything was missing. He also mentioned that his television was only two
weeks old when it disappeared.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated that Claimant does not make an argument about why the state is
responsible. Internal KDOC sources reported that the Claimant was in the habit of lending out his
property during the day and having it returned in the evening. Respondent found no evidence of
KDOC neglect or responsibility. KDOC rules state that inmates assume the risk of owning property
that cannot be secured. Respondent recommended the claim be denied.

A Committee member asked Claimant how he arrived at the figure of $214.59. Claimant
stated it was the value of the missing items, as listed on the claim form.

A Committee member asked Respondent if inmates cannot secure their property.
Respondent stated that some items may not fit in the lockers that can be secured.

The Committee member asked if there are inmate identification (i.d.) numbers on all inmate
property. He asked if the facility could be searched for the item by the i.d. number. Respondent
stated that i.d. numbers may be scraped off, but that is the procedure for identifying property.

The Committee member asked Claimant if he had lent out his items. Claimant stated that
he had not lent out his property. He added that he had allowed his roommate to watch the television
in his absence. He stated that his roommate either would have been in the unit or gone to play
drums. He noted that the television did not fit into his locker or cabinet.

Claimant stated a guard has to unlock the cell door for a person to have access to his
property, though the guard is unable to see for whom he is opening the door. The guard would be

able to see someone carrying a television. He said the guard had to know something, unless
someone else had decoyed him.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6239 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6262, Claimant, Nasif Gadelkarim #48247
v. Respondent, KDOC/EI Dorado Correctional Facility
due to loss of property in the amount of $474.00

Claimant summarized his claim. He stated that when he was in segregation, he received
some of his property. He said he asked where his tapes were, to which he was told the tapes, the
officer believed, were in property storage. Two months later, when he got out of segregation, he
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went to pick up the rest of his property and found the tapes and his stereo were missing. Claimant
stated the officers had said they knew who stole the stereo and would give him money or a used
stereo. The tapes were still missing, however. The officers told Claimant they inventoried the
property room and did not find tapes, but said they would return the missing items when they were
located. He stated that the missing tapes had his prison number on them. He said he submitted
Form 9s, but the authorities did not respond. Then, Claimant was moved to Hutchinson Correctional
Facility, so he could no longer talk to the El Dorado officers about his claims. The Hutchinson
officers told him to submit a Claim Against the State.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated that Claimant, prior to his property going into storage, had possession
of audio tapes of voices of now deceased relatives. She noted that he has had a previous claim
regarding missing/lost photographs of his now deceased relatives. After Claimant requested the
tapes upon his release from segregation, no tapes were located. Respondent stated the
investigation found: the internal claim was out of time (15 days) by the time Claimant submitted the
internal claim in an appropriate amount for the agency to process the request; Claimant told the
investigators that the delays in filing his claim were due to being asked by staff to postpone filing a
claim to give them time to search for the missing tapes, yet there was no documentation that anyone
delayed his claim submission; he waited eight months prior to submitting an internal claim. The
IMPP places value only on commercially purchased audio tapes ($10-$15 each); therefore, the
missing tapes have no state-allowed value. Respondent recommended the claim be denied.

Claimant responded that the facility has the property sheet that proves possession of the
tapes by the facility. Claimant stated he desires the tapes returned to him, not the money.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6262 be allowed for

$130.00 to be paid from the institution's fund. (See section captioned “Committee Action and
Recommendation.”)

Claim No. 6243, Claimant, Aaron Stottlemire #94389
v. Respondent, Hutchinson Correctional Facility
due to loss of property in the amount of $12.71

Claimant was not present at the hearing.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent gave a brief summary of the claim directly from the Claimant's claim form. She
stated that there was no documentation found during her investigation that showed the claimant
owned a fan and the food items the claimant claims were missing after he was moved to
segregation. There was no documentation showing that he made note of any items missing on any
inventory sheets. Respondent recommended the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6243 be denied.
(See section captioned “Committee Action and Recommendation.”)
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Claim No. 6264, Claimant, Thomas Everson #35685
v. Respondent, Hutchinson Correctional Facility
due to loss of property in the amount of $24.00

Claimant summarized his claim. He stated that he was transferred to Hutchinson
Correctional Facility from E! Dorado Correctional Facility directly into segregation. He stated his
property was processed; they removed some of the property before giving him his property that was
allowed in segregation. He stated that he noted quite a bit of missing property on two of the lists;

some of the property was located after that. He did say that the original property claim was not
copied for him.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the property inventory noted “a lot” of his property was missing.
Claimant had stated some of the property was returned, but the lock and two tapes noted remained
missing. The notations made on the photocopies included with his claim form were not on the
documentation that was in his KDOC file. Respondent recommended the claim be denied.

Claimant noted the property form from EDCF did list the lock and tapes. The property forms
for HCF, he said, were the forms for signing for what he was given, not for what he did not receive.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6264 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6267, Claimant, Owen Lingenfelter #46771
v. Respondent, Hutchinson Correctional Facility
due to loss of property in the amount of $47.79

Claimant summarized the claim. He stated that, after being packed out, his biack RCA
Super Radio was missing. He also stated that, in addition to forms the Committee was sent, he has

located an additional Inmate Personal Property sheet pertaining to this claim that shows the missing
radio.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated after Claimant was moved to segregation, Claimant reported his radio
missing. In the course of the investigation, Sergeant Palmer mentioned that he recalled Claimant

reporting his radio stolen several days prior to being moved to segregation. Respondent
recommended the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6267 be denied.
(See section captioned “Committee Action and Recommendation.”)
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CARRIED OVER CLAIM

Claim No. 6228, Claimant, Clifford N. Cormier
v. Respondent, Kansas Bureau of Investigation
due to loss of property in the amount of $95,000

The Chairperson opened the hearing on the carried over claim.

Claimant, Clifford N. Cormier, and his attorney, Michael E. Francis, were not present at the
hearing. Chairperson Owens reminded the Committee of the topic of Claim No. 6228 and that they
had all been sent the results of the Attorney General's investigation into the case from which this
claim originated.

- Respondent, Kansas Bureau of Investigation (KBI)
represented by Laura Graham, Legal Counsel, KBI

Respondent stated that the agency had no further comments.

A Committee member stated that he continued to have nagging questions regarding the
allegation regarding Special Agent Jeff Brandau, his connection with a confidential informant, Mr.
Karl Grant, and how that pertains to the car. He said that this was not addressed in the materials
he read in the Attorney General's report. He believed it to be critical to the case. The Special Agent
has not been available, according to the KBI. According to the Attorney General's report, the car has
now sold for a considerably lower price than that of the claim.

Respondent said Mr. Grant, the presumed owner of the vehicle, was not and never had been
a confidential informant for the KBI.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6228 be denied.
(See section captioned “Committee Action and Recommendation.”)

Afternoon Session

The meeting reconvened at 1:35 p.m.

CLAIMS FROM INMATES AT
LANSING CORRECTIONAL FACILITY

Claim No. 6244, Claimant, Craig L. Berry-El #42209
v. Respondent, Kansas Department of Corrections
due to personal injury in the amount of $5 million

Claimant summarized the claim. He stated he had an MRI on his knee; the result of the MRI
showed a dislocated kneecap. He stated he cannot walk much distance before his knee buckles.
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Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated that the Claimant's claim is unclear. The Claimant's claim form states
he was in line for a meal when he took a step and his knee popped causing him extreme pain. He
stated KDOC and his contracting health care provider are aware of the condition of his knee. He
does not say why KDOC is liable, whether KDOC caused the injury, was negligent in some way, or
liable for treatment for the injury. Claimant states he has had an MRI, as well as other treatments,
so it appears that he is receiving medical care. Respondent recommended the claim be denied.

A Committee member asked the Claimant how he arrived at the $5 million figure. Claimant
stated KDOC was ignoring medical recommendations, making him go through chow line, and
walking farther than he should. He noted he had been written up for explaining to an officer that he
was not physically able to go through the chow line and that medical personnel recommendations
were against it, as well. Claimant states that the guards told him to get a handicap status and a
wheelchair (which he was trying to do), or to go stand in the line like everyone else. He stated the
guards told him if he had trouble, they would deal with it. He stated emotional trauma was the cause
of claiming $5 million. He stated that currently he uses a wheelchair in his daily activities to go from
place to place, though he is not confined to it. At the time of submitting the claim, he noted, he was

wheelchair bound. Prior to the incident which caused the dislocation of his kneecap, he stated, he
used a cane.

Committee Deliberation: -

Following discussion, the Joint Committee recommended that Claim No. 6244 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6245, Claimant, Shawn Owens #39742
v. Respondent, Lansing Correctional Facility/Kansas Department of Corrections
due to personal injury in the amount of $500.00

Claimant summarized the claim. He stated he was sent to segregation for an investigation
to be conducted, which evolved into a disciplinary hearing. He added that he appealed the decision
and the Secretary amended the charges to remand for a new hearing, but he was not given a new
hearing. Claimant had submitted a writ for habeous corpus to find out why he had not been given
a new hearing. The case was dismissed and the agreement was to reinstate his status, give him
back his job, and pay Claimant loss of wages in back pay.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the Claimant had pled "no contest" to the disciplinary action. She noted
the Claimant's case was eventually dismissed due to time constraints, and the habeous case was
dismissed, as well, because the disciplinary case had been dismissed. In the KDOC investigation,
no documentation was found of any agreement of status, job, or wage reinstatement to the Claimant.
Respondent recommended the claim be denied.

Claimant stated the judge and his attorney had said that he would get everything back he

lost. But he did not get his job or pay, only the fine he had paid was reimbursed and his incentive
level was reset.
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The Chairperson reminded the Claimant that the Respondent had suggested that Claimant
speak with his attorney in an attempt to retrieve what he lost.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6245 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim Nos. 6263 and 6273, Claimant, Clyde L. Sullivan, Jr. #44512
v. Respondent, Lansing Correctional Facility
due to loss of money in the amounts of $83.89 and $13.20

Claimant summarized the claims, which are for a total of $97.09 for the same reasons. He
stated that KDOC takes 5 percent of wages earned from all inmate pay to pay toward restitution
owed; if none is owed, it goes to the Crime Victims' Fund. He stated, when he brought it to the
attention of KDOC personnel that the money was owed to restitution, he was fired from his job at
Hinkley's Enterprises.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated KDOC was unaware that restitution was to be paid; however, 5 percent
is taken from inmate wages anyway, so it would not make any monetary difference to the Claimant.
The KDOC, at some point, must have had notice that restitution was due, because in 2002 restitution
payments were being paid from the Claimant's pay. Respondent agreed that funds were
misdirected, however, and asked for the opportunity to correct the error or limit Claimant's damages
to $31.87. Respondent stated Claimant is not personally due the money even after restitution and
crime victims, as it has been six years since this has occurred.

Claimant was asked if he has paid all restitution owed by him. He stated records show he
still owes $70.70. Claimant stated that when the misdirection of funds was brought to the attention
of personnel at LCF, they transferred him to EDCF.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6263 and 6273 be
carried over to a future meeting to give KDOC time to try to rectify the matter, redirecting $70.70
from the Crime Victims' Compensation Fund to pay the balance of restitution owed by Claimant.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6248, Claimant, Victor Anzua-Torres #87099
v. Respondent, Lansing Correctional Facility
due to loss of property in the amount of $700.00

Claimant summarized the claim. He étated A and D (Admission and Discharge), KDOC,

told him that it had destroyed his legal paperwork, which it did not have that right to do: transcripts,
police reports, everything. :

|
/
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Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated criminal trial transcript was confiscated from another inmate and
subsequently lost at LCF. Respondent stated the Claimant told investigators that he gave his
paperwork to inmate Horne, who was helping him with his criminal case, and the papers were lost
when Horne was moved to segregation. She said the Claimant does not tell how the value of the
transcript was derived, nor when he gave the papers to inmate Horne. LCF general orders about
how an inmate may receive legal assistance from another inmate: a Form 9 must be submitted to
the unit team, notification and consent from respective unit teams, transfer of documents must be
made in presence of the unit team counselor; and both unit teams must approve the time and
location of the inmate meeting. Respondent stated her investigation showed the Claimant did not
provide documentation that any of these procedures were followed or that any staff was involved in
any way with the transfer of the transcript. Respondent recommended the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6248 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6237, Claimant, Michael O'Neill #81296
v. Respondent, Kansas Department of Corrections
due to loss of property in the amount of $18.23

Claimant summarized the claim. He stated his clock radio, headphones, and adapter were
packed out when he was transferred to a different facility. He was told, he stated, by KDOC that it
would check into his property loss. He stated he was told his property was not located. Hutchinson

Correctional Facility told the Claimant that it lost or misplaced the property, yet his internal claim was
denied.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated KDOC recommends that this claim be approved for $18.23.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6237 be allowed for
$18.23. (See section captioned “Committee Action and Recommendation.”)

Claim No. 6238, Claimant, Brian Manis #67511
v. Respondent, Lansing Correctional Facility
due to loss of property in the amount of $106.33

Claimant summarized the claim. He stated his television was missing after he returned from
visitation. He said his internal claim was denied due to provision of locked cabinets, even though

the television does not fit in the cabinets. He stated the cabinets are the only storage place that can
be secured.
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Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the claimant said his cell must have been opened when he was absent.
The IMPP states that if property cannot be secured in a locked cabinet, inmates own it at their own
risk. She stated that Claimant does not show any negligence on the part of KDOC or an employee.
Respondent recommended the claim be denied.

Claimant stated he was aware that he owned property at his own risk, but his property was
in his locked cell; it is up to the officers to secure the cells. He stated that no other inmate should
have access to his property, if the officers locked the cell.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6238 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6240, Claimant, William Gilkey #53480
v. Respondents, Lansing and Norton Correctional Facilities
due to loss of property in the amount of $70.00

Claimant summarized the claim. He stated he has been locked up for 13 years, and, over
that time, he has purchased tapes from vendors. He stated that after three transfers, ten of his
tapes were missing when his property was returned to him.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated that Claimant's property, including 15 tapes, was placed in storage when
he went to Sedgwick County jail. Respondent said the Claimant signed the inventory sheet showing
he had received all of his property. It is the inmate's responsibility to not sign the form if the property
is not present. Respondent recommended the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6240 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6249, Claimant, Jeffrey J. Sperry #47031
v. Respondent, Kansas Department of Corrections
due to personal injury in the amount of $250,000

Claimant summarized the claim. He stated he has been incarcerated at Lansing
Correctional Facility since 1997 and, for over half that time, has worked in the library. He stated
there is exposed asbestos material all over the library and over the desk where he works. He stated
officers have torn the asbestos material open in search of contraband. Claimant stated he has
started having dental problems. There is also, according to Claimant, a lot of lead-based paint that
has cracked and peeled. Claimant stated the facility administration sent a letter denying presence
of any asbestos or lead paint. He stated he had samples tested showing results that read positive,
over ten times the allowable amount of lead paint. He also said the EPA came in to remove
asbestos. He stated he is exhausting his claim to bring his lawsuit to federal court.



Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated that during her investigation, she contacted Michael Gaito, Director of
Capital Improvements, KDOC, who said that there may or may not be lead-based paint in the cell
houses. Mr. Gaito also told her that staff and inmates should treat the paint as though it is lead-
based, unless it is tested and shown to be negative. He told the Respondent that the best way to test
for exposure is to have blood work done. Respondent said the Claimant has not provided
documentation to show he had any tests done. Respondent recommended the claim regarding lead-
based paint be denied.

Respondent stated she contacted Mr. Gaito regarding the claim about exposed friable
asbestos in the library. She said Mr. Gaito's investigation showed the insulation in the library
contains asbestos, however it was encased in insulation materials and was not friable, and was not
a health hazard; the only friable asbestos found in the service building was in the inmate bathroom,
where it appeared an inmate had broken the barrier in the insulation to hide contraband; and as soon
as it was discovered, it was removed. She stated the U.S. Environmental Protection Agency did an
inspection and its May 3, 2010, report found no violations. Respondent recommended the asbestos
claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6249 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6250, Claimant, Hasein Dupree #69751
v. Respondent, Lansing Correctional Facility
due to loss of property in the amount of $83.60

Claimant summarized his claim. He stated he was put in segregation and brought some of
his property. He stated that he had not been in segregation before, and filed the missing property
report too late for the facility to consider the internal claim.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the Claimant had signed the property inventory sheet that mentioned the
missing fan, but did not mention missing boots. She stated the Claimant had asked about the boots
and that was confirmed by staff, but his locker was not secured, and no boots were located upon
second visit to his cell. Respondent recommended the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6250 be denied.
(See section captioned “Committee Action and Recommendation.”)
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Claim No. 6253, Claimant, Gerald Schwirtz #66094
v. Respondent, Kansas Department of Corrections
due to loss of property in the amount of $38.00

Claimant summarized the claim. He stated KDOC requires inmates to sign the property
inventory sheet when put in segregation, or they claim you are disobeying a direct order; therefore,
his sheets are signed. He added that the signing of the sheet does not indicate he was given
possession of his property.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the Claimant signed the inventory sheets indicating they were correct.
She stated the Claimant did not note missing items until he was released from segregation; there

is no evidence that those “missing” items were ever in his possession. Respondent recommended
the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6253 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6258, Claimant, Dale McCormick #80482
v. Respondent, Kansas Department of Corrections
due to personal injury in the amount of $148,000

Claimant summarized the claim. He stated he has been exposed to illegal levels of lead
paint and asbestos within the facility for years.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the KDOC response is essentially the same as the KDOC response to
Claim No. 6249 of Jeffrey Sperry #47031, except that this Claimant has had blood tests done for

lead levels, which shouid dispel any fears of high levels of lead in his system. Respondent
recommended the claim be denied.

A Committee member asked the Respondent if KDOC anticipated numerous claims of this
nature to be forthcoming. Respondent stated that it is possible, especially if they perceive going
through this venue being required to get to the courts.

Claimant stated the KDOC explicitly denied the presence of lead-based paint in the facility,
which is erroneous. He stated KDOC refused him an independent blood test; and the facility test
results showed lower than average levels. He claimed KDOC did not use the proper vial for the
blood test, so test results would be unreliable; and KDOC has refused to allow him to see the report.

Claimant also stated there are low levels of asbestos in the library; the materials were torn
and damaged according to the EPA, not "intact" as the tests stated.
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Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6258 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6265, Claimant, Lorenda H. Crutchfield #82745
v. Respondent, Lansing Correctional Facility
due to damage to property in the amount of $126.60

Claimant summarized the claim. He stated the officers require inmates sign inventory sheets
prior to receiving property while in segregation, and after getting the inventory sheets, he told the
officer that he was missing items. When he was finally given his television, he added, it had two new
cracks in the front of it, the speaker did not work, when changing the channel it turned off the set,
and the screen was green.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated there was no visible damage to the television set. Respondent
recommended the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6265 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6268, Claimant, Adrian Livingston #60787
v. Respondent, Lansing Correctional Facility
due to loss of property in the amount of $46.45

Claimant summarized the claim. He stated his items were taken due to breaking restriction,
possession of dangerous contraband, and theft. He stated the items he put on the claim form are

not part of the contraband or theft, but for breaking restriction, so they should have been returned
to him.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the property he claims is missing was indeed confiscated from him and
the property was to be donated or destroyed. Regulations state that contraband is any item that
constitutes a rule violation and the inmate will then forfeit all rights to those items. She stated the
Claimant was in violation, because of his restriction status, for having those items, which made those
items contraband. Respondent recommended the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6268 be denied.
(See section captioned “Committee Action and Recommendation.”)
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Claim No. 6271, Claimant, James Roy Andrew #89904
v. Respondent, Kansas Department of Corrections
due to sexual misconduct in the amount of $5,000

Claimant summarized the claim. He stated that he had been having health issues — rapid
heart rate, difficulty breathing — so he was being taken to the clinic. He stated the guard pushing him
in the wheelchair told him that he needed to not fall out of the chair. If he did fall out of the chair, the
guard would have to give him CPR, and he would never go back to women. The claimant stated he
was moved, at his request, within the facility, but he was put on the wish list to transfer to a different
facility. He said he then wrote a letter to the deputy secretary regarding a number of issues including
this matter; the deputy secretary responded to each item in his letter, except to the sexually explicit
comment. He stated he then pursued further remedy by filing a grievance; he was moved to Lansing
Correctional Facility; then the answer to his grievance finally came saying that they investigated the
grievance and it did not warrant any further investigation. He stated he then called #-5-0 conveying
his complaint, two separate times, with no response, so he filed this claim.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the Claimant did not file a personal injury claim, he filed a grievance at
the facility. She stated he had told the investigating officer that he was angry about an earlier
incident and did not think the officer meant anything sexual by the remark; the offending officer was
spoken with, denied making the remark, was counseled on professional behavior, and was spoken
with by the shift supervisor. The Claimant did not file his grievance until two and one-half weeks later

and has not sought any mental health help due to this incident. Respondent recommended this
claim be denied.

Commiittee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6271 be denied.
(See section captioned “Committee Action and Recommendation.”)

CARRIED OVER CLAIMS AGAINST
- KANSAS STATE TREASURER
DUE TO UNDERPAID FUEL TAX REFUNDS FOR FY 2000-FY 2005

Claimants:
Board of County Commissioners of County of Ness, KS - Claim No. 6206; Barton County
-Claim No. 6213; Cowley County, KS - Claim No. 6214; Geary County - Claim No. 6215;
Grant County - Claim No. 6216; Lane County - Claim No. 6217; Leavenworth County -
Claim No. 6218; Rice County - Claim No. 6219; Russell County - Claim No. 6220; Shawnee
County - Claim No. 6221; Trego County - Claim No. 6222; Unified Government of
Wyandotte County/Kansas City, Kansas - Claim No. 6223
v. Respondent, Kansas State Treasurer
due to underpaid motor fuel taxes refunds for FY 2000-FY 2005

Dylan Dear, KLRD, summarized the findings of the investigation by the Senate Ways and
Means and House Appropriations Committees. He stated their findings were that five counties were
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underpaid and will be repaid between January 2012 and 2016 by reducing payments to counties that
were previously overpaid. .

Claimant, represented by Jim Crowl, Assistant Shawnee County Counselor, speaking
for Shawnee, Barton, and Leavenworth counties, asked that the Committee keep the claims open
until payment is made, instead of withdrawing their claims. Cowley County withdrew Claim No. 6214.

Respondent, Scott Gates, Office of the State Treasurer

Respondent stated 2010 SB 572 takes care of repaying the five underpaid counties from
the overpaid counties over the years 2012-2016.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim Nos. 6206, 6213, 6214 -
withdrawn, 6215, 6216, 6217, 6218, 6219, 6220, 6221, 6222, and 6223 be denied without prejudice.
(See section captioned “Committee Action and Recommendation.”)

Tuesday, August 31

The Chairperson called the meeting to order at 9:05 a.m. The next meetings of the Joint
Committee on Special Claims Against the State are scheduled for Wednesday, November 3 and
Monday, December 20, 2010.

CLAIMS FROM INMATES AT
TOPEKA CORRECTIONAL FACILITY

Claim No. 6230, Claimant, Christian Webb #88208
v. Respondent, Topeka Correctional Facility
due to loss of money in the amount of $2,000

Claimant summarized the claim. She stated that, according to KDOC procedure, a certain
amount of her income goes into forced savings. She stated that she does not meet the IMPP 04-103
requirement criterion which sets out the restricted use of funds and forced savings because she is
a "lifer," off grid, with no release date. She should have access to her life savings for her education
to pursue a career within the facility or to help her family in the method she alone determines. She
stated she currently has approximately $1,100 in her forced savings account.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the Claimant's paperwork did not mention anything about her life
sentence. The criteria applies to allinmates, with very few exceptions. Her money is kept in savings
for her release or to her estate upon her death. Respondent recommended this claim be denied.
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A Committee member asked if there was a waiver to this rule in the case of life sentences.
Respondent stated no, and the rule is in statutes, regulations, and IMPPs.

A Committee member asked Respondent if she would have had a different response if she
had know the Claimant was a "lifer." Respondent stated the policy still applies. The courts have
determined the exceptions and life sentences are not one of the exceptions.

A Committee member asked what the exceptions are. Respondent does not remember what
they are, but would be glad to retrieve the information. Senator Pyle asked that the Respondent
provide a list of the exceptions to the Committee at the next meeting.

Claimant stated that she believes the IMPP is meant to apply the forced savings rule to
money earned by an inmate while incarcerated; however, KDOC is applying the forced savings to
money sent in by private citizens to assist inmates.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6230 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6231, Claimant, Shari Bierman #49808
v. Respondent, Topeka Correctional Facility
due to personal injury in the amount of $300,000

Claimant summarized the claim. Claimant stated that a reporter was allowed into the facility
under the guise of being a legal assistant. Claimant stated this has caused her mental anguish, due
to printing untruths about her, which has caused problems with other inmates in the facility. Claimant
said the information about the reporter coming in was not given to her until she received the
investigative report. Anything thatis not on Kasper is not public information. She stated the reporter
was not a lawyer and should have been required to show identification.

A Committee member asked how the Claimant arrived at the amount of the claim. Claimant
answered that it was to help her with mental health care and psychiatric treatment she will need after
she is released. She stated that, while she is incarcerated within KDOC, she cannot protect herself
against outside influences; the reporter entered fraudulently, for which KDOC is responsible; and the
printed matter was information KDOC allowed him to get.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the Claimant does not say what policies or regulations KDOC ignored.
She stated none of the material given to the reporter was given by KDOC or any employee of TCF
and they did not ignore policies or procedures pertaining to media access or knowingly grant access
to the facility to any member of the media. She stated an attorney appeared at the facility to meet
with inmates, was permitted access, and represented the person with him as his legal assistant. The
meetings were conducted under attorney/client privilege, so TCF had no way of knowing to what
subject matter the conversations pertained. If the reporter identified himself as a member of the
media, he would not have been permitted access. She stated there is no documentation that Ms.
Bierman is suffering from emotional distress or has sought psychiatric help since the article was
published. Respondent recommended this claim be denied.
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Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6231 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6241, Claimant, Shelia Denise Hudson #34450
v. Respondent, Kansas Parole Board, State of Kansas
due to illegal restraint, mental anguish, pain, and suffering
in the amount of $8,000,000

Claimant summarized the claim. Claimant stated the claim pertains to the expiration of her
1981 sentence, which expired on July 6, 1991. The 1991 sentence was supposed to be aggregated,
but the court said it was silent as to how it would run with the 1981 case; because it was silent, it was
aggregated anyway. She stated the 1981 case had no delinquent time allocated until 1995. She
stated there was absconding time in August of 1991, but the sentence had already expired in July.
She stated she had an updated document from the Facilities Services Administrator saying her
parole certificate stated a max date of July 6, 1991, but it is still active today, almost 30 years later.
She stated they converted a sentence that had already been maxed out; it should have been allowed
to be satisfied.

Respondent, Kansas Parole Board

Respondent representative was not present. Chairperson Owens summarized the
recommendation. He stated the Parole Board information stated:

e The Claimant claimed the Parole Board has caused her to be illegally restrained
on parole that is not attached to a judicially imposed sentence; and

® The Claimant claims the Parole Board has ignored the Legislature as it applies
to her indeterminate sentence and speaks to the differences in the lengths of the
sentences between pre and post guidelines.

The Respondent's recommendation was that the claim be denied.
A Committee member ask how the Claimant arrived at the amount for the claim. She stated
she calculated this was the amount in wages or fees she could have earned writing grants and

proposals.

A Committee member asked if she has previously submitted a claim regarding this issue.
Claimant said yes.

A Committee member asked why, since 2008 SB 411 passed, when asked twice to come
before the Parole Board regarding the second part of the claim the Claimant refused. The Claimant
stated she should not have been under the Parole Board, because her sentence had expired.

Commiittee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6241 be denied.
(See section captioned “Committee Action and Recommendation.”)
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HEARING

Claim No. 6270, Claimant, LaTrena Webb
v. Respondent, Topeka Correctional Facility
. due to personal injury in the amount of $100,000

Claimant, LaTrena Webb, was not present. Dylan Dear, KLRD, summarized the situation
of this claim and claimant. Ms. Webb's previous claim, Claim No. 6016, was allowed for $500. The
Claimant felt the allowed amount was insufficient. She did not sign the release from the Kansas
Department of Administration and has not claimed the $500 payment. Mr. Dear stated the rules do
not speak to a situation such as this (the Committee/Legislature recommends payment on a claim,
but the Claimant rejects the award amount). He stated, based on KSA 46-924, it appears the
Claimant may submit a new claim based on the original claim if the Claimant has not accepted
payment on the allowed claim. He stated, at this point in time, the Claimant may accept the $500
allowed by the first claim, which would preclude her from making any further claims pertaining to this
matter or receiving any other payments from the state regarding this claim.

A Committee member asked how long the Claimant has to accept the $500 allowed payment
on the first claim. Cindy Lash, KLRD, stated that, to date, the Department of Administration has no
limit to the length of time the money may be claimed.

A Committee member asked if the Claimant has pursued litigation on this matter. Mr. Dear
stated that up until now Claimant has not pursued litigation. Mike Heim, Office of the Revisor of
Statutes, stated that the statute of limitations has expired for Claimant to file a lawsuit.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6270 be denied and
that the denial letter should specify that the $500 allowed for Claim No. 6016 is still available if the

Claimant signs and returns the Department of Administration's release. (See section captioned
“Committee Action and Recommendation.”)

CARRIED OVER CLAIM

Claim No. 6278, Claimant, Kathrine Burns #89378
v. Respondent, Topeka Correctional Facility
due to sexual misconduct and mental anguish in the amount of $50,000

Dylan Dear, KLRD, summarized the history of this claim from the 2009 Interim, the
Committee's recommendation, and the results of the investigation/audit. He stated the claim was
heard last interim for sexual misconduct toward Ms. Burns by a TCF guard; the claim was carried
over to this interim pending investigation into correctional facility sexual misconduct by the
Governor's Office, Legislative Post Audit (LPA), and Department of Corrections.

Investigation Findings:

® LPA indicated that its investigative phase had aiready been completed by the
time it received the letter from the Claims Committee. Page 24 of the audit
(Attachment 1) pertains to pat searches at TCF, which is at the core of this claim,
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but does not refer to this specific incident. Pages 49-50 of the audit contain a
letter from Roger Werholtz, Secretary, KDOC, which states he is looking to revise
the pat search policy, specifically at TCF;

e Governor's Office indicated that its investigation was occurring on the agency
level; and

e KDOC indicated it was looking to comply with the audit resuits.

Claimant summarized her claim for the Committee. She stated that a male guard stuck his
hand inside her shirt pocket, caressing her breast, under the pretense of finding her badge. The
Claimant states that she was then told to meet him in the day room within the hour. She did not go
to the day room to meet him. Security cameras are around to see pat-downs.

A Committee member asked the Claimant if she was given a video of the incident, and
whether she was informed of what constituted a pat down search before this incident occurred.
Claimant said she was not given a video, nor was she informed of the definition of a pat down.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent had nothing further to add beyond the record of last interim, and recommended
this claim be denied.

A Committee member asked the Respondent if, between the Governor's Office investigation
and the LPA investigation, there was a third party who viewed the videos, besides KDOC.
Respondent stated she did not know if anyone else reviewed the video of this incident. She stated
that KDOC had viewed the video in its original investigation of the claim.

The Claimant stated the guard should have asked for the i.d., instead of going to her pocket
in an attempt to retrieve it.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6278 be denied.
(See section captioned “Committee Action and Recommendation.”)

CLAIM FROM INMATE AT
NORTON CORRECTIONAL FACILITY

Claim No. 6269, Claimant, Micky Don Owens #94516
v. Respondent, Norton Correctional Facility
due to damage to property in the amount of $18.00

Claimant summarized his claim. Claimant stated that, during a routine shake-down, the
officer claimed three of his magazines were altered, so he took them, and destroyed them. Claimant
stated that he cannot prove that they took three magazines, since they only wrote one on the sheet
and the magazines have been destroyed. Therefore, he stated, he would like to change the amount
of this claim from $18 to $6. He stated KDOC should prove the magazine was altered; they admitted
fault in their investigation, saying it should have been secured until alteration was confirmed.
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Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated the officer did confiscate the Claimant's magazine due to it having pages
torn out. Claimant was correct, she said, in saying the magazine should have been secured until
alteration was confirmed; however, it was destroyed. Respondent's recommendation was this claim
be denied.

A Committee member asked the Respondent what constituted an alteration. Respondent
stated alterations are when pages are removed, but not dog-earring, highlighting, or writing in a
magazine.

The Claimant stated the pages the officer found were removed from a different magazine,
not from the confiscated magazine, and the pages were perforated, intended to be torn out.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6269 be allowed in
the amount of $6.00. (See section captioned “Committee Action and Recommendation.”)

CLAIMS FROM INMATE AT
WINFIELD CORRECTIONAL FACILITY

Claim Nos. 6252, Claimant, Adrian M. Requena #48877
v. Respondent, Kansas Department of Corrections
due to loss of property in the amount of $5.00

Claimant summarized Claim No. 6252. Claimant stated an officer took his earrings during
a search. Claimant stated he had mail ordered the supplies, made the earrings in his cell, and he
has receipts for the supplies.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated KDOC found no evidence that the earrings had been in his locker when
the officer had searched the cell and there is no evidence the state was negligent. Respondent
recommended the claim be denied.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6252 be denied.
(See section captioned “Committee Action and Recommendation.”)

Claim No. 6259, Claimant, Adrian M. Requena #48877
v. Respondent, Kansas Department of Corrections
due to loss of property in the amount of $48.38

Claimant summarized Claim No. 6259. Claimant stated he gave a pair of earrings and a
necklace to an officer to lock up in property until his visitor came to pick them up, because he was
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on a work crew that left before 6:30 a.m. and property did not open until after the work crew was
gone. He stated the officer said he should just give the items to her to give to property. Claimant
stated his visitor came up to get items, but property did not have the items. Claimant stated he has
proof showing he purchased the items.

Respondent, Kansas Department of Corrections (KDOC)
represented by Libby Snider, Legal Counsel, KDOC

Respondent stated her investigation confirmed that Claimant's jewelry was given to the
officer. Respondent stated the procedure was to put the items in a trash bag, label it, and give the
labeled bag to the admissions officers. She stated it evidently got lost in changing hands.
Respondent stated that proper procedures were not followed. Many inmates worked the same
schedule and the inmate should have gone through normal channels. She stated KDOC records
showed that he had purchased items to make jewelry in 2004 and 2005. Claimant was transferred
into the facility in 2009 and inventory does not show jewelry making items. She stated the best
evidence is that he arrived at WCF without jewelry making items. Rules are that personal property
value is depreciated 10 percent per year. Respondent recommended the claim be denied; but if
allowed, to limit the payout to $24.19 due to depreciation.

Claimant states that he spoke with the officer that packed him out from EDCF. He said he
did not remember art supplies, just beadwork. He stated he had stocked up on beads in 2004 and
2005, because he had a minimum wage job at the time. He also stated the depreciation value of
the items would not replace the value of the jewelry; the current cost of beads would be twice the
price now; and the value of jewelry created should be more than beads not made into anything.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6259 be allowed in
the amount of $24.19. (See section captioned “Committee Action and Recommendation.”)

HEARINGS

Claim Nos. 6236, Claimant, 66 Food Mart, Inc.
v. Respondent, Kansas Department of Health and Environment
due to reimbursement of cost of tank tests in the amount of $6,769.21

Claimant, 66 Food Mart, Inc.
represented by Marlen Carson

Claimant summarized the claim. Claimant stated the problem began when the telephone
company complained of gasoline fumes in its new basement. The Kansas Department of Health
and Environment (KDHE) report given to Claimant, he stated, was a tank lease assessment, which
only said free product was found in the tank basin; it did not mention how much. Claimant stated
KDHE has not responded correctly or honestly, and has not been forthcoming with facts. The
claimant said his permits were current, state regulations met, the daily tank stickings, and tank

reconciliation report were within regulations. He has complied with everything they have requested
for the last 34 years.
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The Claimant requested reimbursement of $6,769.21 for the cost of tank tightness testing.
A Committee member asked what the $900 in undocumented expenses included in the claim are.
The Claimant stated that the $948.53 is for the invoice on the tank tightness test. The documented
$5,820 was for the line test and overtime for a truck from Kansas City.

A Committee member indicated that some of the Claimant's expenses were corrective and
would have been eligible for reimbursement from the reimbursement fund if he had applied to KDHE.
[staff note - references to the "reimbursement fund" or "Super Fund" are actually to the Underground
Petroleum Tank Storage Release Trust Fund (UPSTRTF).] The Claimant stated the deductible
amount to get reimbursed from that fund is $2,000; he did apply and it was applied to the deductible;
he has still paid over $6,778 out-of-pocket.

A Committee member asked Claimant how much he has collected from the Super Fund.
Claimant stated he has collected zero from the super fund. A Committee member asked what the
purpose of the reimbursement fund was. Another Committee member answered that a penny a

" gallon is put into the reimbursement fund to apply and help out with very expensive cleanup. He

stated most owners can pay up to $2,000 a tank, but cannot afford it if it goes up to $40,000, so the
Super Fund would kick in to pay for the cleanup.

Respondent, Kansas Department of Health and Environment (KDHE)
represented by Gary Blackburn, Director for Environmental Remediation

Respondent stated there are two parts to the tank program. The regulatory part of the
program requires tank owners to prevent leaks and get permits for the tanks. The trust fund part of
the program pays for the clean up of sites and oversees this activity. Respondent stated 66 Food
Mart had a release impacting a nearby building through the sewer system. In investigating the
report, district staff observed petroleum in the observation tube near the tank. The tank and tube
are located in the same pit of sand and gravel. He stated that, based on the fact that the sewer lines
of the telephone company that had petroleum in them ran past 66 Food Mart, the owner of the 66
Food Mart property was asked to do testing in accordance with the state laws.

Respondent stated that KAR 28-44-24 requires investigation due to offsite impacts. When
required to by KDHE, the owner or operator of an underground storage tank must follow the
procedure outlined in Part 52 of the regulation. Gasoline in the sewer is one of the offsite impacts
that is listed in the regulation. Release investigation under Part 52, he stated, required the

owner/operator to test the tank to find out if the tank system is leaking. The tank was found to be
compliant with the regulations.

Respondent further stated that KDHE was within its jurisdiction to request the tests. The
owner/operator is required to perform those tests. The trust fund program paid for all except the
deductible of the cleanup; however, the cleanup statute, KSA 65-34-119b3, states that the KDHE
Secretary may determine those costs which are allowable as corrective action and those that are
ancillary to removal/retrofitting storage tanks. He stated that KDHE has determined that the testing
performed by Mr. Carson was part of that required to do business, not part of responding to the

release that would be eligible under the trust fund. The Respondent recommended the claim be
denied.

A Committee member stated he was disappointed with the way the Secretary chose to use
his discretion in this situation. Respondent stated that KDHE legal staff, in reviewing the statutes,
did not believe it was within KDHE jurisdiction or discretion to pay for those costs.
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The Committee discussed allowing payment out of UPSTRTF, but was uncertain whether
state or federal regulations would prohibit such a transfer and requested the Legislative Research
Department to review the issue prior to the next Claims Committee meeting.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6236 be carried over
to a future meeting. (See section captioned “Committee Action and Recommendation.”)

Claim No. 6233, Claimant, Joye L. Smith
v. Respondent, Kansas State Fair
due to personal injury in the amount of $50,000

Claimant, Joye L. Smith, summarized the claim. She stated, as vendors, they arrived in
their recreational vehicle at the State Fair, but were not met by anyone. They were told they would
be, to show them where to park. She stated that when she got out of the vehicle to find someone,
she tripped over a cable, causing her to end up in the emergency room at the hospital and get 22
stitches. She got aninfection, causing her to be hospitalized for surgery and be out-of-work for three
months. She stated her hospital bills have run up to $100,000.

A Committee member asked if she had insurance and if the accident was covered. Claimant
did have insurance that covered the incident. The member asked how much her out-of-pocket

expenses totaled, deductibles and copay. She stated approximately $5,000 was her out-of-pocket
expense.

Respondent, Kansas State Fair
represented by Denny Stoecklein, Manager, Kansas State Fair

Respondent stated that Sue Stoecklein, Commercial Exhibit Director, was present on the
conference call, as well. He stated the State Fair personnel learned of this accident the day before
the 2009 State Fair began. There were 700-800 exhibitors moving onto the grounds the day before
the fair began, as well as the Smiths. He stated they were informed that 911 had been called and
emergency medical personnel had taken care of the incident. He stated that an insurance policy is
required of all exhibitors naming the State Fair, as well as the State of Kansas, as the second
insurer. He stated that Sue Stoecklein had gone by the Smith's booth to check on Ms. Smith at least
two times after the incident and spoke with Ms. Smith's husband. Respondent stated the cable Ms.
Smith tripped over is a permanent steel cable barrier, 18 inches to 2 feet off the ground running
through bright traffic-yellow posts with reflective tape on the cable. The cable is along State Fair
Road year round to contain and direct traffic and is a barrier to define entrances for parking lots.

A Committee member asked Ms. Smith if she had seen the cable. Claimant stated that she
had seen the cable as she tried to step over the cable.

Committee Deliberation:

Following discussion, the Joint Committee recommended that Claim No. 6233 be denied.
(See section captioned “Committee Action and Recommendation.”)
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HEARINGS ON CLAIMS AGAINST
KANSAS DEPARTMENT OF REVENUE
FOR NONPAYMENT FROM THE
SPECIAL COUNTY MINERAL PRODUCTION TAX FUND

Vice-chairperson Holmes opened the hearings against the Kansas Department of Revenue
(KDOR) for nonpayment from the Special County Mineral Production Tax Fund.

Claim Nos. 6242, Barton County; 6246, Reno County; 6251, Hamilton County; 6254,
Montgomery County; 6255, USD 354 Claflin; 6256, USD 494 Syracuse; 6261, Ellinwood; 6266,
USD 428

v. Kansas Department of Revenue (KDOR)

due to nonpayment from the Special County Mineral Production Tax Fund

Richard Boeckman spoke on behalf of Barton County, Hamilton County, and USD 428,
regarding the claims against KDOR for nonpayment from the Special County Mineral
Production Tax Fund. He stated one year ago, KDOR informed the counties that they, as well as
other counties, would be losing thousands of dollars designated to go to them from the Special
County Mineral Production Tax Fund. He noted 72 counties across the state had over $960,000
swept from their budgets, which impacted schools and county budgets statewide. He said there is
a history of local government losing state funds that were statutorily budgeted.

Mr. Boeckman stated the Barton County Board of County Commissioners discussed the
precedent that this sweep of funds sets for future allocations and the different approaches they had
to try to recoup the losses. After reading the statute, Barton County Commissioners concluded,
before doing anything further and to exhaust their administrative remedies, this claim had to be
brought before this Committee. Once this Committee acts, possible actions by Barton County will
be to do nothing, sue the state, or request the Legisiature to refund the money.

Mr. Boeckman noted that Barton County was party to the Kansas county claims represented
by Shawnee County lawyers against the State Treasurer on August 30, 2010. It appears that those
claims will be resolved by legislative action. Barton County Commissioners hope this claim against
KDOR will have similar action taken.

Mr. Boeckman stated the actions that took place, that caused the sweep of the Mineral
Production Tax Fund at the eleventh hour, may not have been understood by some of the legislators.
He said the actions that helped to balance the state budget left some counties, cities, and school
districts in a financial quandary. He went on to say that Barton County lost $10,000 and, to the
county's budget, $10,000 is not a big deal. He noted the Commissioners are more concerned with
the fact that this action occurred and the precedent that it sets to happen in the future.

A Committee member asked if the counties were expecting the Committee to deny these
claims. He asked if submitting the claims was just a formality. Mr. Boeckman answered that he
doubted the Committee was going to approve the claims. The claims were submitted to exhaust

administrative remedies in the hope of keeping these sweeps of funding from happening in the
future.

The Committee discussed whether filing claims prior to filing law suits was the appropriate
order of action, as the Committee is viewed as the last resort in these types of claims. Mike Heim,
Office of the Revisor of Statutes, stated he would research the subject.
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Respondent, Kansas Department of Revenue (KDOR)
represented by James Bartle, Legal Counsel, KDOR

Respondentintroduced Steve Stotts, Director of Taxation, and Jim Conant, Budget Director,
who were in attendance, as well, in case of questions for their areas of expertise. Respondent
explained that there are eight claims being addressed from counties and school districts totaling over
$39,000, with Barton County's claim being the largest amount claimed for $10,000 and USD 428 in
Great Bend being the least amount claimed for $1,400. The written recommendation letter provided
the same recommendation for all eight claims. [nthe recommendation letters, Respondent provided
the following background on the Special County Mineral Production Tax Fund:

e How the Special County Mineral Production Tax Fund was established:;
e |tis funded by seven percent of severance tax revenues;

e On a quarterly basis, the Fund is distributed to counties that contribute to the
severance tax revenue collections.

Respondent stated:

® In the 2009 Omnibus legislation, there was a decision to sweep $2 million from
this Fund. The amount was later modified to $1.57 million;

e [n the second quarter of 2009, the amount in the Fund and available for
distribution to the counties was about $962,000; instead of those distributions
going to the counties, all the money went into the State General Fund (SGF) for
general government purposes; and

e In the third quarter of 2009, to complete the $1.57 million sweep, over $600,000
from the Fund went to SGF.

Respondent stated KDOR was not in the position to distribute this money to counties, as it was a
legislative decision to transfer this money into the SGF instead.

Mr. Heim reported his findings that filing a Claim Against the State with this Committee is not
a prerequisite before filing a lawsuit. The example of Shawnee County coming to this Committee
last year, Mr. Heim said, was out of a misunderstanding or an abundance of caution. He said they
got what they wanted through legislative action and without a lawsuit. Regarding local governments,
Mr. Heim stated, the Claims Committee is to be the place of last resort. One should exhaust every
other administrative remedy prior to filing a claim with this Committee.

Committee deliberation:

Following discussion, the Joint Committee recommended that Claim Nos. 6242, 6246, 6251

6254, 6255, 6256, 6261, and 6266 be denied without prejudice. (See section captioned “Committee
Action and Recommendation.”)
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HEARINGS

Claim No. 6257, Claimant, Board of County Commissioners Ellis County
v. Respondent, Office of the Attorney General
due to reimbursement for expenses of Shawn Kelner's Sexually Violent Predator case
in the amount of $5,908.00

Due to the need to have a quorum present to vote on recommendations, the Joint Committee
recommended that Claim No. 6257 be carried over to a future meeting. (See section captioned

“Committee Action and Recommendation.”)

Claim No. 6234, Claimant, Roland D. French
v. Respondent, State of Kansas Office of the Attorney General
due to illegal incarceration in the amount of $80,000.00

Due to not being able to reach Claimant to reschedule the time of his hearing and the need
of having a quorum present to vote on recommendations, the Joint Committee recommended that

Claim No. 6234 be carried over to a future meeting. (See section captioned “Committee Action and
Recommendation.”)

Claim No. 6232, Claimant, Teresa Kay Bowens
v. Respondent, Wichita State University
due to personal injury in the amount of $1,403.90

Due to not being able to reach Claimant to reschedule the time of her hearing and the need
of having a quorum present to vote on recommendations, the Joint Committee recommended that

Claim No. 6232 be carried over to a future meeting. (See section captioned “Committee Action and
Recommendation.”)

Claim No. 6275, Claimant, Kansas University Physicians, Inc.
v. Respondent, State of Kansas and Kansas Highway Patrol (KHP)
due to medical bills for prisoners in the custody of KHP
in the amount of $12,477.14

Due to the need of having a quorum present to vote on recommendations, the Joint
Committee recommended that Claim No. 6275 be carried over to a future meeting. (See section

captioned “Committee Action and Recommendation.”)

Claim No. 6276, Claimant, University of Kansas Hospital Authority
v. Respondent, State of Kansas and Kansas Highway Patrol (KHP)
due to medical bills on prisoners in the custody of KHP
in the amount of $112,938.90

Due to the need of having a quorum present to vote on recommendations, the Joint
Committee recommended that Claim No. 6276 be carried over to a future meeting. (See section
captioned “Committee Action and Recommendation.”)
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Discussion
The Committee discussed the following items:

e Changing Committee rules to limit the time frame for filing for reconsideration to
one year from the denial of the claim;

e Consider adopting a rule that would provide a dollar limit on claims; and
e Discuss with Secretary Werholtz, KDOC, the handling of inmate funds (regarding
Claim No. 6230).
These items are being researched and will be discussed further at a future meeting.

Prepared by Kathy Letch
Edited by Cindy Lash and Dylan Dear

Approved by the Committee on:

November 3, 2010
(Date)
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Legislative Post Audit
Performance Audit
Report Highlights
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Department of Corrections:
Reviewing Allegations of Staff Misconduct

- %é AUDIT ANSWER and KEY FINDINGS:

The three incidents we reviewed involved staff undue familiarity, sexual
misconduct, and trafficking in contraband.

Lansing: Two facility staff failed to follow policies and procedures
relating to reporting undue familiarity, and searching vehicles. This led to
an inmate escaping by hiding in a vehicle.

El Dorado: Multiple staff at El Dorado, and Lansing staff failed to take
action on reported undue familiarity. This led to two inmates escaping
with the help of a former staff member who supplied bolt cutters and
weapons, among other things.

Topeka: Facility staff had inappropriate contact with a female inmate, who
became pregnant.

All three cases had red flags facility officials should have recognized and
acted upon which could have prevented each of the incidents.

The Department and facilities have taken some steps to reduce the
likelihood such incidents will happen in the future, but additional steps
could be taken.

When we compared the three facilities, we identified systemic issues at

Topeka Correctional Facility, including:

» more investigations related to allegations of sexual misconduct

» more investigations ended with a finding of “unsubstantiated”

» fewer employees dismissed even when allegations were
substantiated

> more employees investigated multiple times for undue familiarity,
sexual misconduct and trafficking in contraband.

The Legislature amend State law to require individuals convicted for
sexual misconduct to register as a sex offender, and toughen the
penalties for both sexual misconduct and trafficking in contraband.
Department officials improve management information about staff
involved in undue familiarity —including sexual misconduct—and
trafficking in contraband.

Department officials further review Topeka Correctional Facility to ensure
the female inmates are protected.

| -3



mAg«e‘hchesponse: Ib its responsé, thé Department disagrveed‘v&ith our
interpretation of a few events but pointed out no factual inaccuracies. After a
careful review of the Department’s response we made no changes to the final
report.

A N
DO YOU HAVE AN IDEA FOR
IMPROVED GOVERNMENT EFFICIENCY OR COST SAVINGS?

If you have an idea to share with us, send it to ideas@lIpa.ks.gov, or write
to us at the address shown. We will pass along the best ones to the

\Legislative Post Audit Committee.
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TELEPHONE (785) 296-3792

Fax (785) 296-4482

E-marL: Ipa@lpa.ks.gov

January 22, 2010

To: Members, Legislative Post Audit Committee

Senator Terry Bruce, Chair Representative John Grange, Vice-Chair
Senator Anthony Hensley Representative Tom Burroughs

Senator Derek Schmidt Representative Ann Mah

Senator Chris Steineger Representative Peggy Mast

Senator Dwayne Umbarger Representative Virgil Peck Jr.

This report contains the findings, conclusions, and recommendations
from our completed performance audit, Department of Corrections. Reviewing
Allegations of Staff Misconduct.

The report includes several recommendations for the Legislature to amend
State law to require individuals convicted for sexual misconduct to register
as a sex offender, and toughen the penalties for both sexual misconduct and
trafficking in contraband. Other recommendations are directed to the Secretary
of Corrections to improve management information about staff involved in undue
familiarity—including sexual misconduct—and trafficking in contraband, and
to further review Topeka Correctional Facility to ensure the female inmates are
protected.

We would be happy to discuss these recommendations or any other items
in the report with any legislative committees, individual legislators, or other State

officials. ;

Barbara J. Hinton
Legislative Post Auditor
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Department of Corrections:
Reviewing Allegations of Staff Misconduct

The Department of Corrections operates eight correctional facilities
across the State to provide safe and secure institutional care for
male and female felons committed to the custody of the Secretary
of Corrections. Currently, seven of the eight correctional facilities
house male inmates; one correctional facility houses only female
inmates.

Over the last few years, there have been three highly publicized
incidents occurring at three different correctional facilities—Lansing,
El Dorado, and Topeka. Two of these incidents involved inmate
escapes with the help of people associated with the correctional
facilities. The third incident involved an inmate getting pregnant
after having sexual relations with a correctional employee. These
three incidents have caused legislators to question whether the State
is doing enough to prevent misconduct by correctional employees.

This performance audit answers the following question:

What happened in the Lansing, El Dorado and Topeka cases
and what were the contributing factors?

For reporting purposes, we amended the original audit question to
address how these three incidents occurred. Specifically, we focused
on contributing factors of staff undue familiarity with inmates, sexual
misconduct, and trafficking in contraband.

To answer this question, we visited Lansing, Topeka, and El Dorado
Correctional Facilities. We gathered information about all three
facilities, including budget and staff levels, and allegations of staff
misconduct. We reviewed a summary provided by each of these
facilities of investigations conducted on staff misconduct for a period
of five years. We also reviewed the investigative files and Serious
Incident Review Board documents for the two escapes, personnel
files, and routine reports regarding complaints and grievances.

In addition, we interviewed Department of Corrections’ officials and
correctional facility staff, and reviewed Prison Rape Elimination Act
reporting information, training materials, and information provided to
inmates about their rights to be free from sexual violations while in
prison.
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We also reviewed correctional facility policies and procedures, best
practices, the Department of Corrections’ policies and procedures,
Kansas Administrative Regulations, and Kansas statutes related

to staff trafficking and sexual misconduct. We compared Kansas’
statutory penalties for staff sexual misconduct to the penalties in 49
other states.

A copy of the scope statement for this audit approved by the
Legislative Post Audit Committee is included in Appendix A.

We conducted this performance audit in accordance with generally
accepted government auditing standards with certain exceptions.
Specifically, because of time constraints, we did limited testing of the
investigation summaries provided by the three facilities. At Topeka
Correctional Facility, we randomly checked the information provided
against selected investigative files and personnel records.

We compared the investigative data against the disciplinary data
provided by each of the three facilities and found discrepancies

in the Topeka Correctional Facility disciplinary database and the
investigative data. Those discrepancies included incidents of
undue familiarity being included in the disciplinary database, but
not appearing in the investigative data. Also, the disciplinary
database included inaccurate information on recommended and final
disciplinary actions for employees. We didn’t do any testwork to
verify the findings or determinations of the investigative files.

The standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. Although
our review found errors in our limited testwork, it’s unlikely that
the extent of errors is so grossly or systematically wrong as to affect
our findings and conclusions. Still, the reader should consider the
information from the Department of Corrections in Question 1 as a
reasonable estimate, not as absolute fact.

Except for the limitations described above, we think the evidence
obtained provides a reasonable basis for our findings and conclusions
based on our audit objectives.

Our findings begin on page 9, following a brief overview of the
Department of Corrections and the correctional facilities.
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Overview of the Department of Corrections and Correctional Facilities

The Department of
Corrections Is
Responsible For More
Than 8,600 Inmates in
Eight Facilities Across
The State

The Department maintains eight facilities across Kansas. Seven
facilities house only males; all female inmates are housed at the
Topeka Correctional Facility. In total, the eight facilities have the
capacity to house 8,880 inmates Statewide. As of December 1, 2009,
the inmate population was 8,683, or 98% of capacity.

The wardens at each facility are hired by, and serve at the direction
of the Secretary of Corrections. Each facility hires administrators,
support staff, and correctional officers who are responsible for the
daily supervision and management of the inmates. In addition,
each facility has its own in-house investigation staff to look into
allegations of staff or inmate misconduct.

Of the 2,727 Department of Corrections’ facility employees,
approximately 71% are uniformed staff (corrections officers). In
addition to those employees, the Department contracts with outside
firms to provide health professionals and food-service workers.

Figure OV-1 provides a snapshot of the eight facilities’ fiscal year
2010 budgets, full-time-equivalent positions, inmate populations as of
December 1, 2009, and inmate population capacity. The Department
of Corrections also houses 110 inmates in other facilities. Those
numbers also are reflected in Figure OV-1.

Figure OV-1 shows that on average the facilities are at 98% capacity.

Figure OV-1
Correctional Facility Data, Fiscal Year 2010

El Dorado $ 23,721,659 429 1,216 1,178 103% (b)
Ellsworth $ 12,820,512 222 817 832 98%
Hutchinson $ 29,525,854 515 1,781 1,768 101% (b)
Lansing $ 37,917,849 685 2,350 2,365 99%
Larned Mental Health Facility $ 10,015,884 186 356 368 97%
Norton $ 13,627,996 235 705 707 100%
Topeka (all female inmates) $ 13,827,203 253 567 727 78%
Winfield $ 12,847,286 202 781 804 97%
Other Facilities (a) n/a n/a 110 131 84%
Total $ 154,304,243 2,727 8,683 8,880 98%
(a) These facilities house inmates the Department of Corrections is responsibie for, and include Lamed State Hospital, county jails,
and out-of-state placements.

(b) Reasons for exceeding capacity include: infirmary and segregation beds, transition of inmates between facilities, and double-bunked
gzlll,lsr.ce: Unaudited data from the Department of Corrections and Department officials.
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The Three Incidents In conducting this audit, we reviewed the investigative reports and
We Reviewed Involved  other files for three incidents that occurred in recent years at Lansing,
Staff Undue Familiarity, El Dorado, and Topeka Correctional Facilities. Those incidents can be

Sexual Misconduct, summarized briefly as follows:
And Trafficking in
Contraband ® In February 2006, an inmate escaped from Lansing Correctional Facility

while hiding in the vehicle of a long-time volunteer for the Safe Harbor
Dog Program.

® In October 2007, two inmates escaped from the El Dorado Correctional
Facility with the help of a former corrections officer who, among other
things, provided them with guns and bolt cutters.

® In November 2007, officials at the Topeka Correctional Facility were
tipped off that an inmate who'd been participating in the Facility's
plumbing/maintenance program was pregnant. As part of that program,
inmates would respond to service calls with maintenance staff one of
whom had had sexual relations with this inmate.

All three incidents involved staff misconduct stemming from undue
familiarity with inmates, sexual relationships with inmates, or
trafficking in contraband. More detailed information about each case
is presented in Question 1.

Staff Misconduct Can Correctional facility staff are supposed to fulfill the Department’s

Have Severe Implications mission to safely contain and supervise the inmates committed

For Other Staff, Inmates to the custody of the Secretary of Corrections. Staff misconduct

And the Facility can compromise the security of both staff and inmates, and can
undermine staff authority, such as:

® Undue Familiarity: Conversation, contact, or personal or business
dealings between an employee and offender under the supervision of
the Secretary of Corrections which is unnecessary, not a part of the
employee'’s duties, and related to a personal relationship or purpose
rather than a legitimate correctional purpose. Undue familiarity
includes horseplay, betting, trading, dealing, socializing, family contact
unrelated to the employee’s duties, sharing or giving food, delivering -
or intending to deliver contraband, personal conversation, exchanging
correspondence, sexual misconduct, or in any other manner developing
a relationship with an offender that's inappropriate. A similar prohibition
restricts inmates from initiating an unduly familiar relationship with staff.

® Sexual Misconduct: Sexual behavior that is directed by an employee
toward an offender under the supervision of the Department of
Corrections. Sexual misconduct includes acts or attempts to commit
acts of sexual abuse, sexual contact, sexual assault, unlawful sexual
relations, and sexual harassment. It also includes conversations or
correspondence that demonstrate or suggest a romantic or intimate
relationship between an offender and the employee. Whether or not the
inmate consents or initiates the behavior is irrelevant in determining if
sexual misconduct has occurred.

PERFORMANCE AUDIT REPORT:
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® Contraband: Any item that has not been approved for introduction
into a correctional facility by law, reguiation, policy, or otherwise
specifically authorized by the warden, per KA.R. 44-2-103. Pursuant
to the administrative regulation and departmental policies, contraband
would include, but is not limited to: guns, knives, ammunition, escape
paraphernalia, narcotics, cell phones, tobacco, intoxicants, and
currency.

Department and facility officials told us most instances of
trafficking in contraband, sexual interactions, and even escapes
begin with undue familiarity. As such, Department officials
noted that instances and allegations of undue familiarity need to be
quickly stifled. Department policies state that Department officials
“absolutely forbid acts of undue familiarity, including sexual
misconduct with offenders” (emphasis added). Those policies also
state that Department officials will investigate and take necessary
action to prevent undue familiarity.

Undue familiarity can range from casual conversation all the way

to sexual misconduct. As a result, not all cases of undue familiarity
will result in the employee being terminated. Officials told us, for
cases of undue familiarity, they have to weigh the action against

the employee’s work history to try to determine whether the action
would “compromise” the employee’s ability to perform his or her job
effectively, and whether the action potentially puts the entire facility
at risk.

Undue familiarity can lead to the following:

® Sexual misconduct Because the Department is charged with
the care of inmates, taking advantage of an inmate can never be
tolerated. Although some inmates and staff claim their relationships are
consensual, the literature we reviewed and correctional facility officials
we talked with stressed that, because employees are in a position of
power, a sexual relationship should never be viewed as consensual.

For sexual misconduct, the Department and facilities have a zero
tolerance policy. If sexual misconduct is substantiated, the employee is
terminated. See the profile box on page 6 for more information about
the Prison Rape Elimination Act, a federal law passed in 2003 that's
designed to help prevent prison rape.

® Contraband Even seemingly harmless contraband items can have
severe consequences. Because tobacco is not an illegal substance
outside a correctional facility, there's little appreciation for the
implications of tobacco inside a correctional facility. Once smuggled in
by a staff member, for example, tobacco becomes a commodity for the
inmate. Moreover, because the inmate could report staff for trafficking
contraband, the inmate gains some controil cver the staff member.
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Prison Rape Elimination Act Is a Federal Law That’s Designed To
Raise Awareness of and Prevent Rape in Prison

The Prison Rape Elimination Act (PREA) of 2003 focused on curbing prison rape through a “zero-tolerance” policy.
One of the main purposes of the PREA was to increase available data and information on the number of incidents
of prison rape. The intent was to improve the management and administration of the facilities and reduce prison
rape by increasing correctional employees’ awareness.

The law requires the Bureau of Justice Statistics to conduct a comprehensive statistical review and analyze the
effects of prison rape on the population and the facilities. The data would give indications of the prevalence of
rape inside the prison, and the analysis was to provide positive ways to reduce the number of incidents. The Act
covers the entire spectrum of sexual violence, from sexual harassment to rape. It focuses on both inmate-on-
inmate and staff-on-inmate sexual misconduct. For the purposes of this report, we focused only on staff-on-inmate
sexual misconduct.

The Prison Rape Elimination Act of 2003 requires correctional facilities to take specific actions intended to
prevent and reduce sexual violations in prisons. These requirements include reporting inmate-on-inmate and
staff-on-inmate sexual misconduct allegations in the prison environment. Facilities also must report the outcome
of investigations into such allegations. Correctional facilities also are required to provide inmates with information
about their rights to be left alone and not to be subject to sexual violations, including sexual harassment.

The Department of Corrections has prepared a Prison Rape Elimination Act brochure for inmates and also one
for staff, which provides specific information about the inmate’s rights, reporting opportunities, and medical and
counseling information. The Department also has developed a Prison Rape Elimination Act video for inmates to
view in which the Secretary provides information about the inmates’ rights. More information about the reporting
and video can be found on page 33 and 34.

J

Similarly, inmates having cell phones may initially appear harmless.
However, cell phones can be used for gang activity, drug transactions,
planning escapes, and other illegal activities. Like tobacco, cell phones
and other contraband can lead to an officer being compromised and
losing the balance of power. This places both the officer and the

facility at risk. The Department has established a policy of graduated
sanctions for these infractions, as described in the profile box on page
7.

The Department also has established policies and procedures
designed to protect staff and inmates. These policies and
procedures provide that:

® Staff must sign a “Code of Ethics.” This code prohibits staff from
abusing their power or establishing any form of a personal relationship
with an inmate. Staff also are required to sign that they have read the
rules of conduct and the internal policies, statutes, and administrative
rules related to undue familiarity, trafficking of contraband, and sexual
misconduct. Any violation of policies can be grounds for disciplinary
action, including dismissal.

@ Staff have a duty to report any knowledge, suspicion, or
information regarding any incident of sexual misconduct. This
duty to report includes undue familiarity between staff and inmates,
volunteers and inmates, or contractors and inmates. Any violation of
policy is to be reported.
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—
The Largest Contraband Problems Often Involve ltems That Are Perfectly Legal Outside Prison

Trafficking in contraband by employees has always been something officials have had to address. Officers receive
relatively low pay, so financial gain is a significant draw for some. Some officers get to be friends with inmates and
bring them things they shouldn’t. Also, inmates are adept at observing and manipulating weak or naive employees.
If the employee allows the manipulation to go far enough, he or she can end up being compromised by the inmates
and forced into trafficking.

One of the wardens we interviewed said that, in the past, the most popular items smuggled into prisons were
drugs. He said that employee trafficking was less of a problem in those days because of the illegality of drugs. In
essence it was just harder for inmates to get officers to smuggle drugs for them.

Things have changed a lot in the last few years. Now, the most popular items are tobacco and cell phones. The
Department began cracking down on tobacco in the late 1990s when it instituted a policy that inmates couldn’t
smoke indoors. Finally, in 2002 the Department went the rest of the way and made facilities totally smoke free
environments, not allowing anyone to possess tobacco in any form inside a facility. With this decision, tobacco
became very valuable. In 2008, cell phones also were banned inside all facilities. The cell phone ban resulted
from the Lansing and El Dorado escapes described in this report. In both those escapes, individuals smuggled cell
phones in to the inmates, which were then used to help plan the escapes.

Of course, both tobacco and cell phones are legal everywhere except inside prisons. Without the stigma of
illegality that drugs have, it's much easier for inmates to get staff to bring in tobacco and cell phones. Because of
their value to inmates, correctional officers can make a lot of money providing them. Here are several examples
from one facility:

¢ Investigators found tobacco, a cell phone, and over $1,000 in cash thrown on the floor during a surprise
search. They are investigating to determine if an employee was involved.

+  While conducting employee searches, investigators discovered an employee with 30 pouches of tobacco.
He admitted it was his second delivery. The employee was terminated.

« Investigators interviewed an employee who admitted to bringing 3.25 pounds of tobacco into the facility.
The employee was terminated.

¢ An employee was overheard on the phone telling the caller that “she wasn't bringing in any more dope
because they weren’t paying enough.” The employee was terminated.

The Department has aggressively pursued enforcing these bans. In 2003 it developed a “zero tolerance” policy for
tobacco and in 2008 for cell phones, and set exact penalties for employees bringing them in:

« st offense, three-day suspension
e 2nd offense, 10-day suspension
¢ 3rd offense, termination

It's important to note that these apply only to cases where it appears the items were being brought in by mistake,
for example an employee having a cell phone in a coat pocket. If investigators confirm the employee was
“trafficking” cell phones or tobacco (having cigarettes hidden in the lining of a coat), the punishment generally is
termination, as in the examples above.

Wardens have no flexibility in these punishments. While only one employee has had a 3™ offense, there have
been a significant number of suspensions. Between April 2008 and June 2009, there were 232 recorded violations
for cell phones. In the three-year period ending October 2009, there were 119 recorded violations for tobacco.

The Department also requires employees to pass through a metal detector to get to work. If they refuse they are
denied access to the facility and subject to discipline for refusing a search. Metal detectors won't find tobacco, so
the Department periodically conducts searches at the entrances using dogs that can detect drugs and tobacco. If
the dog alerts, the employee is searched and sent for urine tests. Cell phones have become such a problem in the
corrections industry that some states now use cell phone-sniffing dogs to detect them. )
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® All allegations of staff sexual misconduct or sexual harassment
are to be investigated. If substantiated, the Department can
take a variety of disciplinary action including possible referral for
criminal prosecution. This would include allegations involving sexual
misconduct by a volunteer or contractor toward an inmate.

These policies are designed to inform staff of proper conduct and to
help identify and curtail improper conduct as discussed earlier, failure
to follow these policies can have serious consequences.
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What Happened in the Lansing, El Dorado and Topeka Incidents, and What

Were the Contributing Factors?

Answer in Brief:

For the three cases at Lansing, El Dorado and Topeka Correctional
Facilities there were red flags facility officials should have recognized
and acted upon which could have prevented each of those incidents.
At both Lansing and El Dorado Correctional Facility staff failed to
follow policies and procedures in place at the time of those incidents.
However, the facilities and the Department of Corrections have taken
steps to reduce the likelihood such incidents will happen in the future.
At Topeka Correctional Facility there were a variety of reasons that
made conditions ripe for staff sexual misconduct. While Topeka
Correctional Facility has made some changes, such as installing
additional cameras, more steps need to be taken. Further, we found
other systemic problems at the Topeka Correctional Facility that may
lead to more instances of staff misconduct.

In the course of our review, we noted additional areas of concern
including the fact that statutory penalties in Kansas for staff sexual
misconduct aren't as severe as other states and are even less severe

than staff trafficking in contraband. Further, we found the Department
lacks sufficient management information to ensure that officials are
aware of the level of staff misconduct.  There needs to be better
consistency for tracking allegations and investigations, the investigative
process and how staff discipline is determined. These and other
findings are described in the following sections.

We Reviewed Three
Recent Incidents To
Assess Whether the
Actions Taken by Facility
Staff Appeared To Be
Reasonable and
Appropriate

During the course of our review, we visited El Dorado, Lansing,

and Topeka Correctional Facilities. We interviewed Department

of Corrections officials and correctional facility staff, reviewed
investigative files, court records, personnel files, and staffing levels. We
also compared Kansas statutes, Kansas Administrative Regulations and
Department policies and procedures on contraband, sexual misconduct
and undue familiarity to best practices.

Using this information and other information we collected, we assessed
whether the actions taken by facility staff and officials appeared to be
reasonable and appropriate in each of the three cases we reviewed. As
described in the sections that follow, we concluded that, in all three
cases, facility officials should have recognized certain red flags and
acted on them. Doing so likely would have prevented the incidents
from occurring.

The reader should be aware that auditing incidents like these has
certain limitations, and some concerns can’t be addressed. For
example, we can’t say how prevalent staff sexual misconduct or staff
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trafficking in contraband is inside State correctional facilities. Some
of the limitations that prevent us from providing specific information
include:

® Allegations of staff misconduct often aren’t “black-and-white.”
Individual perceptions of what was said, how it was said, what was
meant, as well as how the situation was handled can vary.

® Lack of evidence hampers some investigations. Some situations
concern allegations of inappropriate staff actions, such as inappropriate
touching, sexual misconduct, smuggling contraband, coercion and pat
searches. Often these cases are “he said, she said” in that the only
evidence is the statement of those involved. If there were no witnesses
or video, the investigator doesn’t have much to work with.

® Many instances go unreported. In some cases, both parties involved
have a vested interest in keeping the incident quiet. An inmate may be
receiving contraband in exchange for money paid to staff, or both sides
could be receiving sexual gratification from the relationship. In such
cases, the parties involved aren't likely to report the action.

The following sections detail our findings related to the three
incidents we were asked to review. We reviewed the complete
investigative files, the personnel files, and other facility files in

our audit. Our findings were based on those file reviews and on
interviews with Department and facility staff, including wardens and
investigators.

Findings Related to an Inmate’s Escape From Lansing Correctional Facility

Details of the case: Inmate Manard was serving time at Lansing Correctional
Facility for first degree murder and robbery. Toby Young was the President of
the Safe Harbor Dog Program. In this Program, inmates would train and reha-
bilitate dogs and then the dogs would be put up for adoption at pet sfores. Young
would bring dogs to the facility in a van, work with the inmates on training the
dogs, and drive the dogs away again. Manard was involved in this Program at
Lansing in late 2005 and early 2006.

According to records, Inmate Manard and volunteer Young started planning
Manard's escape in December 2005. Young admitted she was able to smuggle a
cell phone into the facility for inmate Manard in late January 2006. In preparing
for the escape, Young bought a truck and rented a storage unit to hide it. She
also purchased cell phones and clothing, made arrangements to have her pre-
scriptions filled for a period of time, and collected a significant amount of cash.

On February 12, 2006, Inmate Manard cohcealed himself inside a dog kennel
that was loaded into the dog program van driven by Young. Young’s van was
allowed to leave Lansing Correctional Facility without being searched. The ftwo
subsequently were caught in Tennessee in late February.

Young pled guilty and was sentenced to 21 months on State charges for aiding
and abelting a convicted felon and introducing contraband into a correctional
facility. She also was sentenced on federal charges for providing a convicted
felon with a firearm.
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Two Lansing Facility

Staff Failed To Follow

Policies and Procedures
' That Were In Place

At The Time of the

Incident

Our conclusions were based on the following.

The Program coordinator failed to report concerns of undue
familiarity between Young and Inmate Manard to investigative
staff. The Lansing facility employee who was the Program
coordinator worked closely with volunteer Young. Although she
had been volunteering only for about a year, Lansing officials said
because she was trusted Ms. Young wasn’t always supervised when
she was with inmates.

At least two staff and more than one inmate approached the Program
coordinator several times with concerns that Ms. Young was overly
familiar and showing favoritism to a few of the inmates in the
Program, including Manard. Showing favoritism is an example

of undue familiarity and something that can lead to improper
relationships. The Program coordinator should have reported this
information to investigative staff, but he didn’t.

After the escape the Program coordinator told investigators that he
had counseled Ms. Young on numerous occasions about not showing
favoritism because it could lead to more serious things. Although
counseling may have been an appropriate action to take the first time
someone reported a problem to the Program coordinator, repeated
concerns should have resulted in more serious actions being taken,
including reporting the situation to his superiors and to investigative
staff.

The Program coordinator also failed to report that gate officers
didn’t regularly search the dog program van. Each gate at
Lansing has procedures for how vehicles should be searched by

gate officers when entering or exiting the facility. Vehicles require
additional security controls because they present a larger risk of
escapes. For gates that lead to secure areas, the facility has “heartbeat
monitors,” or machines that detect living things that might be hidden
in the vehicle. The monitor scans vehicles, after all passengers have
stepped out.

Every vehicle is supposed to go through the detector. Evidently,
however, the gate officer was used to seeing the Program van carrying
dogs in and out, so he regularly failed to search it or use the heartbeat
detector.

The Program coordinator told investigators he was aware the van
wasn’t being searched during these trips. He even commented that
when he delivered supplies for the dogs in his own car, the gate
officers always searched it and used the heartbeat detector. However,

11
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he claimed he didn’t know what procedures gate officers were
supposed to take with the van, and didn’t realize they were deficient
in not searching the dog van.

Had the Program coordinator reported this to someone, or even
questioned the disparity, action could have been taken to correct
the gate officers’ behavior to ensure that the van was appropriately
searched each time it entered and left the gate.

Staff familiarity with Young as a volunteer with the dog
program led to complacency and failure to enforce policies.
The investigation of the escape found that the gate officer allowed
Young’s van to enter the facility even though she was not on the
authorized visitor list, failed to call it in, and also failed to log the
entry. More importantly, the officer failed to search the van before
it exited the facility or to require the van to pass through the proper
security checks, such as the heartbeat monitor. This was likely
caused by the staff being too comfortable with Ms. Young coming
and going—a subtle form of undue familiarity.

In interviews with Ms. Young after she was captured, she said she
knew from past experience that the gate officers wouldn’t search the
van, thus making the escape possible.

No disciplinary action was taken against the Program
coordinator. Following the escape, the officer that failed to search
the dog van was fired, but no action was taken against the Program
coordinator for failing to report information to the proper authorities
within the Facility. When we asked the warden why he hadn’t
disciplined the coordinator, he said he hadn’t been aware of these
facts until we pointed them out. However, all of our information
came from investigative files at the Facility.

The Serious Incident After all escapes or other types of serious incidents, the Department
Review Board Focused  convenes a “Serious Incident Review Board.” The Review Board’s
Solely on the Escape purpose is to undergo a “lessons learned” type of process in which
And Failed To Address  upper-level Department staff try to determine what went wrong and
The Undue Familiarity = recommend changes to Department policies, procedures, or practices
That Led to the Escape  to reduce the risk of the same thing happening again. Each Review
Board is made up of Department staff appointed by the Secretary,
who work under the direction of the Department’s chief legal counsel.
Members gather information, interview witnesses, report their
findings, and make recommendations.
12
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A Serious Incident Review Board was held after the Lansing escape.
Staff from Lansing prepared the information for the Board. In
addition to reviewing the documentation, Board members interviewed
staff, reviewed video tapes, and observed operations at the Facility

gate involved in the escape.

We reviewed the same documentation the Board reviewed. Most of
the information related to the logistics of the escape and not the undue
familiarity that had occurred. Apparently, Board members weren’t
provided the investigator’s interview with the Program coordinator,
and therefore were unaware of some of the circumstances leading up
to the escape, including the multiple allegations of undue familiarity.
Lansing officials were responsible for providing information for the
Board to review. At the time the Board met, the investigation hadn’t
been completed, so only limited information could be provided.

This is a problem because the main circumstance that led to

the escape—the relationship between Ms. Young and Inmate
Manard—developed long before the escape actually happened.
Without this critical piece of information, Board members couldn’t
make a complete assessment of the situation or make appropriate
recommendations.

Lansing Correctional
Facility Has Addressed
The Issues Directly
Related to the Escape,
But Not the Issue of
Undue Familiarity

Although the Facility has maintained the Dog Training Program, staff’
have made several adjustments to improve security measures and
reduce the areas of vulnerability:

@ Security changes were made regarding how dogs come into and leave
the facility. Dogs are now walked out on a leash, rather than being
driven out in the van.

® Inmates aren't allowed to load the dogs into the vans to ensure that
inmates were further removed from the outside gate and vehicles.

® Changes were made to clarify that all vehicles should be searched
when leaving the Facility.

The staff failures in this case highlight the importance of reporting
concerns about undue familiarity regardless of how minor they may
appear at the time. This is especially critical when there are repeated
allegations from a variety of sources.
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Findings Related to an Inmate’s Escape From El Dorado Correctional Facility

Details of the case: Amber Goff went to work as a correctional officer at the
El Dorado Correctional Facility in September 2006. Shortly after her first day,
Inmate Ford winked at her. According to records, the two started talking more
often, kissed, and became more familiar with each other’s lives.

Other staff noticed a relationship developing between Goff and Inmate Ford. A
fellow officer reported concemns about their relationship, first to Goff's immediate
supervisor, and later to investigative staff.

In February 2007, Inmate Ford was briefly transferred to Lansing Correctional
Facility for security threat concems. El Dorado investigative staff asked Lansing
investigative staff to monitor his mail, phone calls, and any funds received into
his account because of possible undue familiarity with staff. Officer Goff and
Inmate Ford still corresponded by mail during this time.

Inmate Ford was fransferred back fo El Dorado in April 2007 because of threats
he’d made to staff at Lansing. In July 2007, Goff asked to be transferred to
work in the same cell house as Inmate Ford. The request was granted, and
shortly thereatter, other staff again reported concems about undue familiarity
between Goff and Ford.

The supervisor in the new cell house counseled Goff and reported the undue
familiarity to the investigative staff. During this time, Goff also arranged for a
cell phone to be smuggled into the facility for Ford.

Investigative staff looked into the allegations of undue familiarity, and in early
October 2007 intercepted correspondence from Goff to Ford. Goff denied any
relationship or undue familiarity with Inmate Ford, and was allowed fo resign.

About two weeks later, Goff helped inmates Bell and Ford fo escape. She
penetrated the perimeter fence without defection, and provided them with bolt
cutters, firearms, and ammunition. The three were captured on October 31,
2007, in New Mexico. Goff pled guilty and was sentenced on federal charges
for her involvement in the escape and providing a firearm to a felon.

This Case Involved
A Series of Failures
At Almost Every Level

We reviewed the complete investigative files, personnel files,

and other Facility files in this audit. We also spoke with Facility
officials, including the warden and investigative staff. Based on
that information, we determined that at both El Dorado and Lansing
Correctional Facilities, staff failed to act appropriately.

This incident involved a series of failures at both facilities where
staff failed to act when they had clear notice of undue familiarity
between Goff and Ford. Those failures and other significant events
are summarized below:

1. When informed by another officer of Goff’s possible undue
familiarity with Inmate Ford, Goff’s supervisor failed to address
the issue with Goff, as required by policy. The policy required
supervisors to provide counsel and discipline to an employee at
the first sign of a problem to correct the behavior or performance.
The supervisor also failed to report the concern to investigative
staff.
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When the other officer saw that Goff’s supervisor had taken

no action, the officer reported it directly to facility-based
investigators. However, the investigators didn’t take any action at
that time.

When Inmate Ford was transferred to Lansing, El Dorado
investigative staff asked Lansing investigative staff to monitor his
mail, phone calls, and funds received into his account because of
possible undue familiarity concerns. Lansing staff acknowledged
the request, but they didn’t monitor Ford’s communications. El
Dorado investigative staff also didn’t follow up with Lansing staff
regarding the request or any status updates. Goff later admitted
that she sent letters to inmate Ford while he was at Lansing,

but there is no record of any of his mail being intercepted or
monitored.

When Inmate Ford was transferred back from Lansing to

El Dorado, Goff was allowed to transfer to the cell house in
which Ford was being housed, despite the allegations of undue
familiarity between Goff and Ford. The El Dorado Facility failed
to properly flag or monitor either Goff or Ford in a way that
would notify facility officials if Goff began working in the same
cell house where Ford was housed.

In early August 2007, other staff reported concerns to Goff’s
new supervisor about undue familiarity between Goff and Inmate
Ford. The new supervisor spoke with Goff about the allegations,
and properly reported the allegations to investigative staff. This
second report of undue familiarity finally prompted action by the
investigators.

Until the report from Goff’s new supervisor, investigative staff
were unaware that inmate Ford had returned to the El Dorado
Facility from Lansing. Investigators should have known Ford
was back because his name was on a list of transferred inmates
that regularly is sent to investigative staff. Further, a copy of

his investigative file was sent from Lansing to El Dorado when
he transferred. Given the reported concerns about the potential
relationship between Goff and Ford, El Dorado Facility staff
should never have approved Goff’s transfer to his new cell house.

Officer Goff admitted helping Inmate Ford smuggle a cell phone
into the facility after he was transferred back from Lansing, and
Inmate Ford used the phone to call Goff when she was off duty.
Investigators searched his cell because they received intelligence
he had a phone, but they never found it.
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8. In early October 2007, El Dorado investigators intercepted
a greeting card from Goff to Inmate Ford. They questioned
Goff, who denied everything. The warden initially proposed
termination, but allowed Goff to resign. After her resignation,
Goff and Ford continued to talk on the smuggled cell phone. A
few weeks later, inmates Ford and Bell instructed Goff on the
plan to escape and what to do, including renting a vehicle and
obtaining bolt cutters, guns, and clothing.

This series of missteps represents multiple instances of staff and
inmate failures to follow policies on undue familiarity, failure

to report inmate misconduct to supervisors, supervisor failures

to counsel staff and report allegations of staff misconduct to
investigators, and failure of investigative staff to take appropriate

‘action. Appropriate action to address any one of those failures

potentially could have prevented the escape.

No disciplinary action was taken against any of the staff for
any of the above infractions. Goff was allowed to resign when
confronted with the allegations of undue familiarity, but no one else
was disciplined. That includes her original supervisor who failed
to act in any way, and the investigative staff at both Lansing and El
Dorado.

However, one staff member was disciplined in relation to the escape.
Just before the escape, a correctional officer was distracted by an
inmate instead of closely supervising inmates in the yard, including
Ford and Bell. That officer received a written reprimand and also was
to receive remedial training on supervising segregation inmates.

Another correctional officer failed to follow proper procedure when
responding to the alarm immediately after the escape. That officer
was to be re-trained on proper emergency response and the duties and
responsibilities for that particular post.

The Serious Incident The primary focus of the Board’s review was the escape, and whether

Review Board Again appropriate security practices were followed. The file we reviewed

Focused Primarily on didn’t contain copies of the investigation report regarding the

The Escape, and Not On relationship between Goff and Inmate Ford. However, a Department

The Undue Familiarity  official told us Board members heard verbal testimony on the

That Led Up To It relationship and made a recommendation based on the information.
The Board recommended that, when an employee has been
investigated for undue familiarity, that employee shall not be placed
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in a post or area where that person will have direct supervision

over the inmate or inmates implicated in the investigation. As a
part of that recommendation, the Board also stated that if an inmate
implicated in such an investigation transfers to another State facility,
investigative staff at that facility must be fully informed of the facts
of the investigation.

In our review of the Board’s report, we noted that the Lansing
Correctional Facility warden was a member of the Board. His staff.
failed to act appropriately in what eventually led to an escape of two
prisoners. We think Board members shouldn’t be associated with

a facility that has had some involvement or contact with the parties
being reviewed.

El Dorado Correctional
Facility and the
Department of
Corrections Have Made
Adjustments To Prevent
Similar Situations

The El Dorado Correctional Facility and Department officials

have taken several steps and made numerous modifications since
October 2007 to address the issues related to the escape, trafficking
in contraband, and undue familiarity involved in this case. Those
efforts include the following:

® The facility has increased security measures to prevent movement
of and find contraband. The facility made physical changes, like
installing angle iron in segregation cells to prevent inmates from digging
through a cell’s corner and passing items between cells. Staff added
rubber strips across the bottom of cell doors to prevent inmates from
sliding items under the doors. The facility also added X-ray machines
and package scanners that can be used to scan items as large as a
mattress.

@ The Department developed additional restrictions on what staff,
contractors, volunteers, and visitors can bring into the facility. The
Department now prohibits anyone from bringing cell phones into the
facility. The Department is also making greater use of metal detectors
to scan employees and visitors. The Department now has limits on the
size of lunch boxes and purses, and directions on how food must be
packaged.

@ The facility improved its undue familiarity training for staff, volunteers,
and contract employees. A facility investigator also developed training
based on the facts of the Goff case.

@ The facility added additional tower officers. Officers are now posted in
the one tower when inmates are in the exercise area.

Although these measures appear to be reasonable and appropriate,
it’s important to understand that the escape likely could have been
prevented if Facility staff had followed the procedures that already
were in place at the time.
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Findings Related to Staff Sexual Misconduct at Topeka Correctional Facility

Details of the case: Inmate Keith participated in the plumbing/maintenance
program at Topeka Correctional Facility. In that Program, inmates would attend
classes in the moming to leam a skill, then would respond to service calls with
maintenance staff in the aftemoons. Ted Gallardo was an instructor/maintenance
employee at the Facility.

In October 2007, Gallardo made arrangements to have sex with Inmate Keith in
exchange for tobacco. The sexual encounter fook place in an old gymnasium used
fo store maintenance equipment and items for the plumbing class. Gallardo and
two inmates had gone to the old gym on the pretext of getting an old sink. Facility
officials were tipped off in November 2007, through an anonymous note left in the
maintenance classroom, that inmate Keith was pregnant and Gallardo was the
father. Meanwhile, Gallardo had stopped showing up for work.

The case was turned over to the Topeka Police Department for investigation and fo
the Shawnee County District Aftomey’s Office for prosecution for sexual relations
with an inmate and trafficking contraband info a correctional facility. In June 2008
Gallardo entered into a guilfy plea. Sentencing issues are currently on appeal fo the
Kansas Court of Appeals.

No Formal Reports of
Undue Familiarity Had
Been Made Against
Gallardo, But Other
Problems With This
Program Had Gone
Unchecked for Many
Years

Unlike the other two incidents we reviewed, Topeka Facility officials
apparently hadn’t received any reports of undue familiarity between
instructor Gallardo and Inmate Keith. We reviewed the investigation
file to evaluate Facility officials’ response once they were alerted

to Keith’s pregnancy. The investigation appeared to be prompt and
thorough, including a timely referral of the case to the Topeka Police
Department.

However, the information we reviewed also showed that conditions
were ripe for staff misconduct to have occurred in this Program
without being detected, and no action had been taken to address those
conditions.

The warden knew of issues with the Maintenance Program before
this incident, but he didn’t make the changes necessary to remedy
them. During this audit, the warden told us he had had concerns
about the Program in the past, including the following:

® Although cameras were in the classrooms, instructors received
sporadic supervision and no additional monitoring. When inmates and
instructors were moving around the Facility, no one monitored which
inmates were going with which staff person, where they were going, or
how long they were gone. Additionally, some buildings where supplies
were stored and work orders were being done didn’t have cameras.
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® The Program didn’t have a set curriculum. The warden said he was
concerned the inmates weren't learning the skills they should have
been, and that the Program might not be accomplishing its goals.

The records also show that at least three male staff members
associated with the Maintenance Program were investigated in

the two years before this incident occurred because of improper
behavior with inmates, although that behavior wasn’t always sexual
misconduct.

® Inone case, it was alleged that a male staff member was alone with an
inmate in a locked room. To address the issue, the warden established
the practice that maintenance staff would no longer be assigned to
work with only one inmate. However, this practice was shown to be
ineffective when Gallardo and Inmate Keith had sex while another
inmate was in the building with them and acted as a lookout.

® In the second case, a male staff member had five prior disciplinary
actions, three of which had been for undue familiarity. The incident
leading to his dismissal was he allowed inmates to work with equipment
they hadn’t been trained to use, used profanity towards them and
improperly stored his personal medication. He had previously allowed
inmates access to his vehicle without supervision, and had contact with
a former inmate.

® In athird case, a male staff member gave an inmate some work gloves
the inmate wouldn't have had access to and for which there was a
formal process for requesting. That staff member had other allegations
of undue familiarity with inmates. He eventually was dismissed from
service.

Since the Gallardo incident, at least one other maintenance staff
member has come under investigation because of allegations of an
inappropriate relationship with an inmate. Although the case was
unsubstantiated, the warden indicated the case points to the need for
more accountability for maintenance staff as to their whereabouts

and work order assignments. As of the time of our review, that
accountability hadn’t been established, and inmates and staff
continued to move around the facility without appropriate supervision
or accountability.

Department officials told us they are working with Topeka
Correctional Facility officials to develop and implement policies that
will allow them to better track staff and inmates.

Topeka Correctional
Facility Has Taken Some
Actions, But More
Actions Are Needed

Over the last two years, Facility officials took several steps to address
security issues raised by the Gallardo case, but more needs to be
done. Among the actions taken:
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Installation of 247 digital surveillance cameras since June 2007 in
various locations around the Facility.

Heavily restricting access fo the building where the Gallardo-Keith
incident took place. Staff must now follow an intensive procedure to
have access. That procedure includes getting advance permission
from a physical plant specialist, a shift captain, or a member of the
institutional management team. Further, staff must inform the shift
captain of who will be going in and the purpose of the visit. Staff
aren't allowed to enter alone. At least fwo staff members must enter
the building, and make radio contact with control staff when they leave.

When staff members transport inmates, they must fill out a log that

is kept in each vehicle. They must log the names of the inmate(s)
they are transporting, the mileage when they begin, and the mileage
when they return. When the staff leave and re-enter the facility, they
must make radio contact and report the odometer readings. The radio
contact is recorded so that supervisors can check on their staff, but

no one routinely monitors that information. (However, a staff member
has admitted to a sexual relationship with an inmate in a parking lot
within a mile of the facility. As such, the policy on mileage readings
only prevents misconduct where the employee has to drive a significant
distance to find an isolated spot.)

When taking an inmate on a planned shopping trip or on an apartment
hunt, at least two staff members must accompany her.

Facility officials haven’t taken appropriate steps to correct the
following issues:

Inmates still are able to go with maintenance staff around the facility
with little supervision, although Department officials told us they are
taking steps to address this issue.

The warden identified one building that is still a possible site for
misconduct. The building is not secured and has no cameras.
However, it is shared with a third-party contractor whose employees
must have ready access, which creates security issues. The warden
originally advised us he was waiting to see how well the restrictions on
the building where the Gallardo-Keith incident occurred were working,
before making a decision on how to handle this building. Recently, the
warden advised us he would implement a policy to limit access to this
building with the same restrictions mentioned above.

As of late 2007, portions of the Vocational Maintenance Instruction
Program were suspended because of budget issues. However, the
Facility is considering having an outside contractor take over the
Program, which would be required to establish a set curriculum

with better monitoring, supervision, and performance measures.
Before that happens, the problems identified above would need to be
resolved.
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No Serious Incident Review Board was convened for this incident
because the policy at the time didn’t require it. At the time of

the Gallardo incident, sexual misconduct didn’t trigger a Serious
Incident Review Board. Since then, the Department has changed its
policy to require a Serious Incident Review Board to be convened for
confirmed staff sexual misconduct.

We Found Other Topeka Correctional Facility has unique issues because it is the only

Systemic Problems at prison in the State that houses female inmates. Officials told us that

The Topeka Correctional female offenders tend to be more vulnerable than male offenders,

Facility That May Lead and are therefore at a higher risk of being manipulated or abused by

To More Instances of staff or other inmates. As such, we would have expected even more

Staff Misconduct stringent adherence to policy and more strict disciplinary actions at
Topeka Correctional Facility than at the other facilities.

That’s not what we found. As described more fully in the sections
that follow, we noted the following:

® The Topeka Correctional Facility had more instances of undue
familiarity and sexual misconduct investigations per 100-employees
than the other two facilities. Further, more investigations at the Topeka
facility had unsubstantiated findings than the other Facilities.

® The Topeka Correctional Facility was more inconsistent and lenient in
response to staff misconduct situations, especially in cases of undue
familiarity.

Over the past five years, Lansing, El Dorado, and Topeka
Correctional Facilities reported 278 allegations involving sexual
misconduct, undue familiarity, or trafficking in contraband that led to
investigations (these include investigations on facility staff, contract
employees, volunteers and vendors). These are shown in Figure 1-1.

These investigations revolved

Figure 1-1 around allegations of staff
2005-2009 Total # of Investigations of Staff and Contractors for

Allegations of Sexual Misconduct, Undue Familiarity, and Trafficking in [aS-iut-ACLC ol
Contraband for Topeka, Lansing and El Dorado Correctional Facilities drugs, exposing body parts,
exchanging letters, and having

romantic relationships.

.

Topeka 54 33 11 98 )

El Dorado 7 42 19 68 It’s important to understand
Lansing 16 63 33 112 that correctional records

Total 77 138 63 278 capture only those allegations

Source: Unaudited investigations data from Topeka Correctional Facility, E! Dorado that lead to an lnveStlgajtlonf SO
Correctional Facility and Lansing Correctional Facility the numbers presented in this
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report don’t reflect all the allegations that may have been made. As
will be explained later, all allegations are not tracked.

For a variety of reasons, instances of staff misconduct also may

not be reported at all. For example, staff members receiving sex

or money have no reason to report, and their co-workers may

fear retaliation if they report. Inmates who are receiving sexual
gratification or contraband don’t have an incerntive to report, aid

can exercise some power over staff members who participate in the .
activities by threatening to report the misconduct. And other inmates
may not have an incentive to report because they fear retaliation by
staff or other inmates.

In the sections that follow, in order to compare one facility to another,
we focus on Department of Correction’s employees investigated

for these types of misconduct. We had good data on the number

of employees at each facility, but not on the number of contracted
workers. Of the 278 investigations, 197 were focused on facility
staff. Although contractors and volunteers also commit misconduct,
our focus in the following sections is on facility staff.

The investigations data we reviewed showed significant
differences between Topeka Correctional Facility and the Lansing
and El Dorado Facilities, mostly related to sexual misconduct
investigations. Some of those differences can be seen in Figure

1-2 on page 23. The top half of the figure shows the total number of
allegations (197) against facility staff related to sexual misconduct,
undue familiarity, and contraband that led to investigations between
2005 and 2009. The bottom half puts these same numbers on a
per-100-employees basis, which makes them more comparable from
facility to facility.

The figure shows several significant differences between the facilities
in terms of the number of investigations related to staff misconduct.
These are summarized as follows:

@ As the top half of the figure shows, Topeka Correctional Facility had far

more investigations related to allegations of sexual misconduct than
the other two facilities. At Topeka, 43 of the 74 investigations were
related to sexual misconduct—that's 58%. EI Dorado and Lansing
were 9% and 16% respectively. Lansing Correctional Facility had more
allegations related to contraband than the others.

® As the bottom half of the figure shows, putting the facilities on an equal
basis, Topeka Correctional Facility had far more total investigations per
100-employees than the two other facilities over the past five years.
This is mostly because of significantly larger number of investigations
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Figure 1-2
2005-2009 Total # of Investigations into Staff for Sexual Misconduct with inmates,
Undue Familiarity with Inmates, or Trafficking in Contraband

Substantiated (Verified) 2 28.4%
Unsubstantiated (Not verified) 30 13 2 45 60.8%
Unfounded (False) -3 0 0 3 4.1%
No finding 4 1 0 5 6.8%
TOTAL 43 27 4 74 100%

Substantiated (Verified) 1 21 13 35 77.8%
Unsubstantiated (Not verified) 1 3 1 5 11.1%
Unfounded (False) 1 2 1 4 8.9%
No finding 1 0 0 1 2.2%
TOTAL 4 26 15 45 100%
Substantiated (Verified) 5 34 20 59 75.6%
Unsubstantiated (Not verified) 7 7 4 18 23.1%
Unfounded (False) 0 0 0 0 0.0%
1 0 0 1 1.3%

No ﬁnding_or ongoingL

100%

TOTAL

E D

Substantiated (Verified) 28.4%
Unsubstantiated (Not verified) 11.2 4.8 0.7 17 60.8%
Unfounded (False) 1.1 0.0 0.0 1 4.1%
No finding 1.5 0.4 0.0 2 6.8%
TOTAL 16.0 10.1 1.5 28 100%

i

Substantiated (Verified) 3.7 2.3 6 77.8%
Unsubstantiated (Not verified) 0.2 0.5 0.2 1 11.1%
Unfounded (False) 0.2 0.4 0.2 1 8.9%
No finding 0.2 0.0 0.0 0 2.2%
TOTAL 0.7 4.6 2.6 8 100%

Substantiated (Verified) 0.6 4.3 2.5 7 75.6%
Unsubstantiated (Not verified) 0.9 0.9 0.5 2 23.1%
Unfounded (False) 0.0 0.0 0.0 0 0.0%
No finding or ongoing 0.1 0.0 0.0 0 1.3%
TOTAL 1.6 5.2 3.0 10 100%

Source: Unaudited investigations data from and interviews with officials from Topeka Correctional Facility, El Dorado
Correctional Facility, and Lansing Correctional Facility ’
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related to sexual misconduct. The differences are significant. At
Topeka, investigators conducted 16 sexual misconduct investigations
per 100 employees, compared to less than one at El Dorado, and less
than two at Lansing per 100 employees.

Department officials indicated that Topeka has a lot of allegations
involving inappropriate pat searches, a situation that’s exacerbated
when male staff conduct pat searches on female inmates. Inappropri-
ate pat searches are categorized as sexual misconduct because they
involve inappropriate touching. See the profile box below for more
information related to pat searches and the implementation of a new
pat search policy.

- ™)
Male Staff Conducting Pat Searches On Female Inmates Creates a Unique Issue for
Topeka Correctional Facility

The Department of Corrections has a pat search video for inmates to review so they know what to expect when
a pat search is conducted. The video is also used as a training tool for staff to show them the proper way to
conduct a pat search. Yet, pat searches have been a constant source of concern for correctional facilities,

in part because by the very nature of the pat search. When done correctly, the pat search can appear to be
invasive. At Topeka Correctional Facility, it is an inherent issue because of the population, but facilities still have
a duty to address the concern.

Our review of the investigations data and inmate grievances showed that pat searches are a constant source
of allegations at Topeka Correctional Facility, and can be difficult for facility officials and investigators to verify.
Inmates alleged that staff members touched them inappropriately when doing pat searches. When we asked
department officials about the pat searches, they told us many staff members are uncomfortable doing a
thorough pat search because they are expected to touch inmates in sensitive areas. In many cases, those staff
members don’t do thorough pat searches. Thus, when another staff member does do one thoroughly, it seems
overly invasive to the inmate.

When we used the data to do our calculations, we categorized allegations of pat searches that actually led to an
investigation as sexual misconduct because they were based on inappropriate touching. Because the facility

is the only one for female inmates and many of those doing the searches are males, the set-up is ripe for this
type of allegation. Because the allegations are difficult to verify, this might account for the higher number of
unsubstantiated claims, although it does not explain the difference completely.

Department officials noted that allegations involving inappropriate pat searches are more difficult to prove.
Although these allegations have been fairly constant over the years, Facility officials have only recently required
them to be conducted in areas with good camera coverage, so that officials could review the tapes when

allegations were made.

"¢ \ J
Because formal disciplinary action is taken only after an allegation
is substantiated, it is crucial that wardens keep a close eye on staff
members who are suspected of undue familiarity with inmates. Also,
supervisors should monitor those staff and take appropriate informal
corrective action when needed.
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Far fewer investigations at Topeka Correctional Facility were
substantiated than at the other two facilities. An investigative
finding of “substantiated” means the allegations were proven to be
true. A finding of “unfounded” means the allegations were proven
to be false. A finding of “unsubstantiated” means the allegations
couldn’t be proven as true or false. Information about the results
of investigations is also shown in Figure I-2. As both tables show,
only about 28% of the allegations that led to investigations at Topeka
Correctional Facility were substantiated by the investigators. At
the El Dorado and Lansing facilities, more than three-quarters of
investigations are substantiated—78% and 76%, respectively.

The same trend is reflected in the Prison Rape Elimination Act
data. As mentioned in the Overview, the Department also must
report confirmed sexual violations to the Department of Justice, in
accordance with the Prison Rape Elimination Act. We reviewed the
Department’s database for cases investigated since January 2009
for each facility as required under the Act. We focused on cases
involving staff-on-inmate abuses. The results are shown in Figure
1-3.

Figure 1-3
January - October 2009 Prison Rape Elimination Act Investigations for Each

Facility for Staff on Inmate Sexual Violations

Winfield 0 1 1
Larned 0 0 0 0
Ellsworth 0 2 0 2
Hutchinson 0 7 5 12
Lansing 0 0 4 4
Norton 0 1 0 1
El Dorado 0 1 2 3
Topeka 1 12 1 14
oy | 2w | v | =
Source: Unaudited data from the Department of Corrections

As the figure shows, the Department reported 38 investigations of
staff-on-inmate sexual violations between January and October 2009
for all facilities. Of those, 24 were unsubstantiated with 12 of those
unsubstantiated cases at Topeka Correctional Facility. Thirteen cases
were unfounded and one case was substantiated. The substantiated
case was referred for prosecution but the prosecutor declined to file
charges. See more on prosecutions in the profile box on the next page.
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Facilities Have Referred Cases Involving Staff Sexual Misconduct, Trafficking in
Contraband, and Undue Familiarity for Prosecution

The Department provided us with information about the number of cases referred for prosecution over the last
three years, for all facilities. The figure below provides a summary of the number of cases referred. Generally
facilities appear to refer for prosecution substantiated cases involving staff trafficking in contraband or staff sexual
misconduct. While a facility may refer a case for prosecution, there are no assurances the case actually will be
prosecuted.

Status of Cases Referred fof Prosecution betweeh

Cases Referred for Prosecution between January 2007 and October 2009

January 2007 and October 2009

2 £ S

o Convicted 12
. L Declined 11
Sexual relations 8 Dismissed >
Traffic in contraband 27 Diversion 2
Other : 2 Pending 4
Total . . 37 Unknown 4
Source: Unaudited data from Department of Corrections
Total 37
Source: Unaudited data from Department of Corrections
\_ _J

For cases that were substantiated, only 62% resulted in
termination or resignation of the employee at Topeka
Correctional Facility, compared with 80%-86% at El Dorado and
Lansing. Cases that are substantiated often lead to employees being
terminated or resigning. The top half of Figure 1-4 on the following
page shows the outcome for all substantiated cases of staff sexual
misconduct, undue familiarity, or trafficking contraband. The bottom
half shows these same figures on a per-100-employees basis.

As the figure shows, far fewer substantiated cases ended in an
employee’s termination or resignation at Topeka Correctional Facility
than at the two other facilities.

More employees at Topeka Correctional Facility who were
investigated for sexual misconduct, undue familiarity or
contraband were investigated more than once. We analyzed
the investigative data from 2005-2009 and focused on which staff
member was subject to the investigation. The results are shown in
Figure I-5 on page 28.

26
" PERFORMANCE AUDIT REPORT:

Legislative Division of Post Audit
10P408 JANUARY 2010

/-3¢



Figure 1-4
2005-2009 Disciplinary Actions Taken Against Staff for Substantiated
Investigations of Sexual Misconduct with Inmates, Undue Familiarity with Inmates, or

Trafficking in Contraband

S B

Terminéted (a)

5 4 1
Resigned 1 2 0 3 14.3%
Suspended 0 6 0 6 28.6%
Other (b) 0 1 1 2 9.5%
6 2

TOTAL

23 | 657%

Terminated (a) 0 14 9

Resigned (c) 1 3 1 5 14.3%
Suspended 0 0 3 3 8.6%

Other (b) 0 4 0 4 11.4%
TOTAL 1 21 13 . 35 100%
Terminated (a) 5 26 15 46 78.0%
Resigned 0 5 0 5 8.5%

Suspended 0 2 4 6 10.2%
Other (b) 0 1 1 2 3.4%

TOTAL 5 , 34 20 59 100%

nary Ac IELGH
Fesat ey

Terminated (a) . . . 47.6%
Resigned 0.4 . . 1.1 14.3%
Suspended 0.0 . . 2.2 28.6%
Other (b) 0.0 . . . 0.7 9.5%

TOTAL 2.2 100%

Terminated (a) 0.0 2.5 1.6 4.1 65.7%
Resigned (c) 0.2 0.5 0.2 0.9 14.3%
Suspended 0.0 0.0 0.5 ’ 0.5 8.6%

Other (b) 0.0 0.7 0.0 0.7 11.4%
TOTAL 0.2 3.7 - 2.3 6.2 100%

Terminated (a) 0.6 3.3 1.9 5.8 78.0%
Resigned 0.0 0.6 0.0 0.6 8.5%
Suspended 0.0 0.3 0.5 0.8 10.2%
Other (b) 0.0 0.1 0.1 0.3 3.4%
TOTAL 0.6 4.3 2.5 7.5 100%

(a) Terminations listed under sexual misconduct and contraband for Topeka Correctional Facility, contraband for El Dorado
Correctional Facility, and undue familiarity and contraband at Lansing Correctional Facility include cases referred to the local
district attorney.

(b) Other discipline includes staff counseling, letters of reprimand, or cases where no action was taken.

(c) The resignation under sexual misconduct for E! Dorado Correctional Facility is Amber Goff, the correctional officer who
assisted inmates Bell and Ford to escape after her resignation.

Source: Unaudited investigations data from and interviews with officials from Topeka Correctional Facility, El Dorado
Correctional Facility, and Lansing Correctional Facility
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Figure 1-5
Number of Investigations for Individual Employees from 2005-2009
for Sexual Misconduct, Undue Familiarity and Trafficking in Contraband

Topeka 32 13 3 1 49 34.7%
El Dorado 41 2 0 0 43 4.7%
Lansing 67 4 1 0 72 6.9%
Source: Unaudited investigations data from Topeka Coirectional Facility, El Dordado Correctional Facility and

JLansing Correctional Facility.

As the figure shows, more than one-third of staff at Topeka Correctional
Facility who were investigated for sexual misconduct, undue familiarity
or trafficking in contraband were subsequently reinvestigated for one of
those same issues, in that time period. This is likely due to the fact that
fewer investigations at Topeka are substantiated, as mentioned above.
Further, it’s also related to the fact that even for the cases that are
substantiated, fewer at the Topeka Facility end in employee termination
or resignation than the other two facilities.

The Topeka Correctional Facility was more inconsistent and lenient
in response to incidents of staff misconduct—especially in regard to
cases of undue familiarity—than the two other facilities. During our
review, we came across the following examples at the Topeka Facility:

@ An employee received a letter of reprimand for hugging an inmate.

@® An emp‘loyee’ was counseled after being found by his supervisor in an
office with an inmate with the door closed and the lights out.

® The warden recommended dismissal of the employee for giving a bike
to a former inmate. The Civil Service Board amended this dismissal to a
suspension, citing inconsistent disciplinary measures and specifically citing
cases where employees’ actions appeared to be much more egregious,
yet those employees received less stringent disciplinary action.

Moreover, the warden reduced punishment for several employees he
determined were “salvageable” or had shown sufficient remorse. Our
limited review found the following examples:

® One staff member admitted to distributing confidential information about
male inmates to the female inmates under that staff person’s supervision.
The warden originally proposed dismissal, but reduced the discipline
to a 30-day suspension after the employee accepted responsibility and
demonstrated remorse. The warden said reducing the discipline was
appropriate because it served to correct the behavior and salvage the
officer.
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® Another staff person was given a 10-day suspension for that employee’s
third violation of undue familiarity. The third violation was based on the
employee caressing an inmate’s ear, hanging a sex toy discovered during
a cell search from the ceiling, and making statements on audio tape
that he would “nail” troublemakers in the unit. Prior offenses included
releasing confidential personnel information to inmates (not the same staff
person mentioned above), and being unduly friendly with them.

@ One staff had allegations of an inappropriate relationship, and based on
staff's history the warden recommended termination. But upon the staff
showing remorse the discipline was amended to demotion and 30 day
suspension.

We also reviewed the disciplinary actions taken in substantiated cases
of staff misconduct for Lansing and El Dorado and didn’t note any
examples of lenient or inconsistent disciplinary actions at those two
facilities.

As noted earlier, wardens, facility investigators, and Department
officials told us the more significant incidents of staff misconduct—
such as staff-inmate relationships, sexual misconduct, and staff
trafficking in contraband—have their roots in undue familiarity. As
such, it’s critical that instances of undue familiarity be dealt with

- appropriately to try to prevent major violations in the future.

If employees see that staff members who are engaged in misconduct
aren’t appropriately disciplined, that can reduce the incentive to report
employee misconduct. Further, staff members may be more likely

to engage in misconduct when they don’t see evidence of serious
consequences.

The Topeka facility also has failed to provide targeted training
based on the population they serve. Female staff at Lansing and El
Dorado Correctional Facilities receive training tailored to working with
male inmates. However, male staff at Topeka Correctional Facility
don’t receive tailored training for working with female inmates.

As noted earlier, officials told us that working with female inmates
is different and creates unique issues, such as pat searches, privacy
concerns, and the more social nature of female inmates.

Other Findings Related to Staff Misconduct

In the course of our review of the three cases, we noted that the
Department’s written policies covered most areas of best practices.
However, we noted some policy weaknesses and several other areas
of concern that aren’t limited to Lansing, El Dorado, or Topeka
Correctional Facilities. These are described in the sections that follow.
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The Department’s We compared the Department’s written policies and procedures

Overall Policies and related to dealing with instances of potential undue familiarity, sexual
Procedures Generally ~ misconduct or staff trafficking in contraband. These policies cover
Met Best Practices reporting, investigation, and discipline. The Department’s policies in

all three areas generally met best practices. For example, the policies:

® Have an adequate and appropriate definition of sexual misconduct.
® Require mandatory reporting of sexual misconduct.

@ State all allegations of sexual misconduct and undue familiarity must be
investigated.

@ Prohibit retaliation against employees or inmates who report sexual
misconduct.

@ Require confirmed cases of sexual misconduct and trafficking in
contraband to be referred for prosecution.

There are a few areas where the Department’s policies and procedures
fall short. For example:

@ There are no specific training requirements for investigative staff. The
policy needs to specify the training and the curriculum for investigators.

@ All reports of misconduct don’t end up at the central office. Often only
completed cases end up getting reported. The only way central office
officials can ever have a handle on the prevalence of staff misconduct
is if they are able to track not just investigative files but also allegations
and intelligence information investigators are collecting related to
possible staff involvement in such activities.

® Some terminology in the policies is vague and does not appear to be
appropriate such as “No employee shall engage in any unauthorized
game, horseplay, contest or sport with any incarcerated offender
while on duty with the Department.” One could interpret the wording
as allowing “authorized” horseplay; and allowing horseplay when the
employee was off duty. Department officials have indicated they are in
the process of cleaning up-this language.

Although we found the Department and facility policies generally
were appropriate, as noted in our case reviews above, these aren’t:
always followed or enforced by facility officials.
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Kansas’ Penalties for
Staff Sexual Misconduct
Aren’t as Severe as
Other States’

K.S.A. 21-3520 makes sexual misconduct by an employee a level 10
person felony, with a presumptive sentence of probation. According
to a 2009 survey by the National Institute of Corrections all but six
other states have stronger penalties for staff sexual misconduct than
Kansas. The states with the stiffest penalties are Idaho and Alaska,
which have maximum penalties of up to life in prison. Even the
states where sexual misconduct is a misdemeanor have penalties

of up to a year in prison. In addition, 32 states have mandatory
registration as a sex offender.

Also under K.S.A. 21-3826 trafficking in contraband is a level 5 non-
person felony which is a higher-level felony than sexual misconduct.
In other words, the statutory punishment is lighter for an employee
being caught having sex with an inmate than bringing tobacco into a
facility.

Department officials are supportive of increasing penalties for
both contraband and sexual misconduct. Officials told us they
would like to see the following happen:

@ The sexual misconduct law be strengthened to a level 5 felony or higher
and include a tougher presumptive punishment.

@ The sexual misconduct law include a requirement for registering as a
sex offender.

@ The trafficking in contraband law have a tougher penalty for cases
trafficking in contraband that increase the risk of violence, such as guns
or ammunition.

In 2009 the Department
Centralized the
Investigation Process,
But Improvements Are
Still Needed

Until 2009, each facility’s investigative staff reported to the

warden. Early in 2009, the Secretary of Corrections reorganized the
investigative staff so they now report directly to the central office,
instead of to each individual warden.

The Secretary told us that centralizing the investigative function was
recommended by the National Institute of Corrections to give the
investigators greater independence from facility management. The
Secretary said he also wanted to develop greater consistency and
uniformity in investigations, and to improve the communication
between the facilities and the central office. This should also provide
the Department with information on how investigative resources are
utilized at each facility and what resources may be needed at each
facility.
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The Department has a policy that says investigators will receive
specialized training, doesn’t specify what that training will be. In
the past, investigators received the same training that all correctional
officers were provided, but no special investigative training. Last
year, the Department provided a week of specialized training that
most investigators attended. However, the Department has no
approved plans for continuing that training. Officials told us they are
working on some curriculum plans but haven’t submitted them to the
Secretary for approval yet.

Some facility officials said they don’t feel like they get as much
information from the investigators as they used to. Central
office officials said they hadn’t intended this, and the only thing that
should have changed is the investigators now receive their direction
from central office. Although, it’s essential the investigation process
be independent, it’s also important for wardens to be kept apprised
of what’s happening in his or her institution. Corrections officials
will need to review the existing situation to see if improvements are
needed.

The Department Lacks
Sufficient Management
Information Regarding
Staff Misconduct

In the course of this audit, we found problems with the data regarding
allegations .of staff misconduct, investigations thereof, and any
resulting discipline. The Department had trouble providing us with
data that was complete, accurate, and consistent. We noted the

. following problems:

The Department lacks sufficient management information to
ensure that officials are aware of the level of staff misconduct.
Investigators at each facility make weekly reports to the Department’s
central office, but those reports don’t adequately identify staff
misconduct. For example, reports only give brief descriptions of
new investigations and give updates on some, but not all, open

cases. Moreover, in gathering Department-wide statistics on staff
misconduct for us, officials had to turn to each facility to provide the
information, which wasn’t always in a uniform format.

- Improvements are needed to ensure that the officials are aware of

the level of potential staff misconduct. Investigators have a lot of
freedom to determine what gets investigated. As mentioned earlier,
allegations of sexual misconduct are to be investigated. But, if an
investigator receives allegations of other types of staff misconduct,
he or she isn’t required to investigate. Although there may be
valid reasons to not investigate (e.g. if the allegation is anonymous
and specific information isn’t given, such as a time or place of the
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alleged incident), it’s critical for all allegations to be recorded. This way
management, or an independent third party, can review all allegations
made, which ones were or weren’t investigated, and why. Recording all
allegations would also help identify staff who frequently are complained
about.

The Department needs better consistency and accuracy in the
information facilities report. Our review of the Departments data found
a number of problems, including:

® Investigators don't always use a newly implemented computer program
designed to track investigations. Moreover, that program doesn’t track
allegations that aren’t investigated, and some facilities don't enter data
about cases until they are complete or nearly complete.

® The Department's rape allegation database and survey data the Department
reports to the Department of Justice are inconsistent. The Department of
Corrections maintains a database for each facility to report inmate rape
allegations as required by Prison Rape Elimination Act. The Act also
requires each state to report annually, through a survey, the number of
allegations and disposition of each allegation of inmate rape. We reviewed
the data for all eight facilities and noted, the Department's database
reported 21 cases, compared to 29 cases reported through the survey.

® The Department’s disciplinary database isn’t always accurate. For
example, based on a limited review of the Topeka Correctional Facility’s
discipline cases, we found that information in the disciplinary database on
two of the four cases we reviewed was incorrect.

® Facility data didn’t include all investigations involving undue familiarity or
contraband.

Disciplinary actions are recorded, but facility officials don’t always
use the information. As mentioned above, all eight facilities provide
monthly reports to the central office with information on staff discipline
for that month. Of the three facilities that we spoke with, only the
warden at Lansing said he refers to the discipline database each time he
gets ready to discipline an employee. He said he uses it as a part of his
standard method of determining appropriate and consistent discipline, by
comparing to other similar cases. Other facilities don’t appear to use the
database for this purpose.

The lack of good information prevents us from knowing the true
extent of staff misconduct. Throughout the report we have analyzed
and outlined the various resources we reviewed. Although we found
inconsistencies in the investigative files, the disciplinary data, and
grievances, it is clear staff sexual misconduct, undue familiarity and
trafficking in contraband are going on inside the correctional facilities.
We just can’t know for sure how prevelant it is.
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The Department has developed a video to provide information
to inmates about the Prison Rape Elimination Act of 2003, but it
falls short. The video provides good information to inmates about
their rights to be left alone and not subject to sexual harassment or
abuse. The Secretary of Corrections addresses the inmate directly
in the video and specifically addresses inmate-on-inmate abuses and
encourages the inmate to report any abuse. However, the Secretary
focuses on abuse by other inmates and never addresses staff-on-
inmate abuses. Further, the video only addresses staff-on-inmate
misconduct at the end by showing the statutory language contained in
K.S.A. 21-3520. As shown in this report, staff sexual misconduct is
also a problem at Kansas facilities, and as such should be addressed.

Department officials have responded that some of the issues
raised in this audit could be addressed, and some of the risks
potentially minimized, if the Department had the budget

to operate the facilities at proper staffing levels. Our 1999
performance audit of correctional staffing levels showed that the
Department often was operating facilities below operational staffing
levels. Department officials indicated those staffing levels continue
to be inadequate. Officials stated that more staff would be more eyes
and ears and would provide greater deterrence.

Conclusion:

Department and facility officials have stressed that undue familiarity
leads to more significant problems, and potentially can lead to putting
the safety of other employees and inmates at risk. Identifying when
behavior crosses into misconduct sometimes is a fine line, especially
when actions on the surface appear to be harmless, such as having a
personal conversation with an inmate, or bringing cigarettes into the
facility. However, the experience of correctional officials, and the
review of cases in Kansas, prove that seemingly innocent gestures can
put both correctional employees and inmates at risk.

It’s crucial that the Department know the extent of what’s going

on in its facilities. From our review of the data, there’s no doubt

that some staff are misbehaving, and the concerns of staff taking
advantage of inmates is a valid concern. However, because the
Department doesn’t have complete data, the true extent of staff
sexual misconduct and staff trafficking in contraband can’t be known.
Although this behavior likely will never be completely eliminated

in this environment, the Department could take more aggressive and
consistent steps to track and curb it.
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Recommendations for
Legislative Consideration:

1.

To bring Kansas’ statutory penalties in-line with other states for
correctional staff convicted of sexual misconduct, and to more
appropriately address the issues of staff trafficking in contraband,
the Legislature should do the following:

a. amend K.S.A. 21-3520 to require individuals convicted under

b.

this statute to register as a sex offender.

amend K.S.A. 21-3520 to toughen the penalty for sexual
misconduct, so it includes jail time rather than just presumptive
probation.

amend K.S.A. 21-3520 to bring the penalty for sexual
misconduct more in-line with the penalty for staff trafficking in
contraband.

amend K.S.A. 21-3826 to provide proper consideration and
allow a tougher sentence when staff trafficking in contraband
could put lives in direct jeopardy, such as staff trafficking in
guns, ammunition, or other weapons.

The House and Senate Judiciary Committees, or another appropriate
legislative committee should introduce legislation that would
accomplish these steps.

Recommendations for 2. To help ensure that department policies and procedures are in-line
Executive Action: with best practices and provide appropriate guidance to staff, the

Department of Corrections should do the following:

a. review and amend any policies that are ambiguous or outdated,
or that don’t adequately address volunteers or contractors.

b. implement policies that adequately and completely outline
training standards for investigative staff.

3. To help ensure that Department officials have good management
information about staff involved in undue familiarity—including
sexual misconduct and trafficking in contraband—the Department
should do the following:

a. require investigative staff at all facilities to fully use the
investigative computer system to allow better tracking of all
investigative files, from the time the investigation starts to
completion.

b. establish a consistent training curriculum for all investigative
staff.

c. require investigative staff to track all allegations of undue
familiarity, sexual misconduct and trafficking in contraband,
not just those that are investigated. If these allegations aren’t
investigated, that tracking system should capture the reason(s)
why.
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d. establish a system where management separately reviews
unsubstantiated allegations that repeatedly involve the same
correctional staff member(s), to ensure that management
evaluate any patterns of conduct or take appropriate actions to
reduce continued areas of concern.

e. Require weekly reports submitted to the warden and central
office show the status of all cases, including age, and any new
developments.

. To help ensure that staff are consistently and appropriately

disciplined, the Department should require all facilities to track in
an appropriate computer format all disciplinary actions taken by
the facility. Department officials should periodically review this
information to ensure consistency from case to case and facility to
facility.

. To help ensure that inmates receive proper notice about their

rights to be free from sexual violence while in prison, and

to conform to the Prison Rape Elimination Act of 2003, the
Department should update the information DVD for inmates to
include additional information about staff-on-inmate violations.

. To help ensure that Prison Rape Elimination Act information is

properly and consistently reported, the Department should put out
additional guidance to the facilities on what incidents to report
and the proper format for doing so.

To help ensure that all facility failures are detected and that
unbiased recommendations are made, all Serious Incident Review
Boards should:

a. be provided with a complete investigative file and not be
limited to the investigative records the facility determines to
be relevant.

b. be made up of members who don’t have any connection to
the issues or individuals under review.

. To further protect the female inmates at Topeka Correctional

Facility and require additional accountability of facility

maintenance staff, the Department should do the following:

a. implement a process for tracking inmates as they perform
work order duties with maintenance staff. This tracking
should include, but not necessarily be limited to, staff name,
type of work, location of work, and time in and time out.

b. secure any buildings that are used by maintenance or other
staff when accompanied by inmates.
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c. increase the training and supervision of maintenance staff who
work in the vocational programs with inmates.

9. To further protect the female inmate population, the Department
of Corrections should do the following:

a. identify and provide specialized training for male staff
working with female prisoners.

b. conduct a review of investigative and disciplinary cases at
Topeka Correctional Facility to determine why fewer cases are
substantiated, and why more staff are repeatedly investigated
for misconduct issues.
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APPENDIX A
Scope Statement
This appendix contains the scope statement approved by the Legislative Post Audit

Committee on October 12, 2009. The audit was requested by the Legislative Post Audit
Committee. )
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Revised
SCOPE STATEMENT

Department of Corrections: Determining Whether the Department Has Adequate Policies
and Procedures in Place to Deal with Misconduct by Staff at Correctional Facilities

The Department of Corrections is a cabinet-level agency managed by the Secretary of
Corrections. The Department is responsible for inmate programs and operates eight correctional
facilities across the State.

Recently, a Topeka newspaper did an extensive story about corrections officers
exchanging cash and contraband — such as tobacco, pharmaceuticals, and illegal drugs — for
sexual favors at the Topeka Correctional Facility. That facility houses more than 500 female
inmates committed to the custody of the Secretary of Corrections. The story centered around a
female inmate who became pregnant after a sexual encounter with a former vocational plumbing
instructor who had agreed to deposit money into that inmate’s prison bank account in return for
sex. That employee originally was charged with rape, but the rape charge later was dropped. In
2008, the employee entered guilty pleas to unlawful sexual conduct and trafficking. He was
sentenced to 18 months for taking banned items to prisoners and 6 months for having sex with an
inmate. Both sentences were converted to probation for two years by a Shawnee County District

Court judge.

The same article quoted one former inmate as saying, “I managed to get pretty much
anything into that facility that you could think of through guards or drop-offs along the fence.”
The article also said that, according to inmates and employees of the Topeka Correctional
Facility, as many as one-third of the facility’s employees have been involved in contraband
activities with prisoners. Department officials think that number is closer to 2%.

The Governor has announced he would order a policy and legal review in response to
documented cases of sexual misconduct among State employees and female inmates at the
Topeka Correctional Facility. He indicated he would ask the Secretary of Corrections to analyze
Department policy to make sure “that we are doing everything that we can to reduce the
incidence of exploitation in the future.”

Additional instances of employee misconduct have occurred in recent years at other
Kansas correctional institutions. In October 2007, a former female prison guard at the El Dorado
Correctional Facility assisted in the escape of two inmates, one of whom she was reported to be
romantically involved with. In 2006, a woman who ran a dog rehabilitation program working
with inmates at the Lansing Correctional Facility also used her access to help an inmate she was
romantically involved with to escape.

These incidents have raised questions in legislators’ minds about whether the State is
doing enough to prevent such misconduct by employees. In particular, they want to know
whether Kansas has adequate policies, procedures, and legal sanctions to prevent trafficking in
contraband and sexual misconduct at correctional institutions and whether existing policies and
procedures were being followed at the Topeka Correctional Facility.

A performance audit of this topic would answer the following question:
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Does Kansas have adequate policies, procedures, and sanctions in place to prevent
correctional employees from trafficking in contraband and having sexual misconduct
with inmates? To answer this question, we would compare Kansas’ policies and
procedures for controlling contraband and preventing inappropriate relationships with
inmates with those of other states and with any adopted by the American Correctional
Association or other national organizations. We would make the same types of
comparisons for penalties and legal sanctions Kansas has in place for handling violations of
policies or procedures or convictions of crimes in these areas. We would review readily
available information maintained by the Department of Corrections regarding the number
and nature of incidents involving contraband and inappropriate sexual relationships with
inmates at all correctional facilities in Kansas. In addition, we would review relevant
records and interview staff and inmates as needed to assess whether incidents leading up to
the three situations mentioned in this scope statement were handled in accordance with
existing policies and procedures, and if not, why not. We would look at what corrective
actions the Department of Corrections took regarding any of those incidents, and whether
those actions appeared to be sufficient. We would perform other test work as needed.

Estimated time to complete: 8-10 weeks
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APPENDIX B
Agency Response

On January 12, 2010 we provided copies of the draft audit report to the Secretary of
Corrections and received the Department’s written response on January 21, 2010. That response
is included in this appendix.

In its response, the Department disagreed with our interpretation of a few events but
pointed out no factual inaccuracies. After a careful review of the Department’s response we
continue to think our analysis is correct. As a result, we’ve made no changes to the final report.
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KANSAS Roaet oo Soreer

DEPARTMENT OF CORRECTIONS www.doc.ks.gov

January 21, 2010

Barbara Hinton

Legislative Division of Post Audit
800 SW Jackson Street, Suite 1200
Topeka, Kansas 66612-2212

Dear Ms. Hinton:

| appreciate the opportunity to comment regarding the review of the Department’s
policies and procedures related to contraband and sexual misconduct at
correctional facilities as well as the events surrounding three specific incidents
that occurred separately at El Dorado, Lansing, and Topeka.

| particularly want to acknowledge the Post Audit staff for their professionalism in
conducting this audit. This has resulted in a report that is constructive in nature
and can be utilized to assist us in improving department and facility operations.

As summarized in the report, the Department of Corrections has strong policies
regarding undue familiarity, sexual misconduct, and trafficking in contraband.
Those policies are conveyed to employees at the time of hiring when they sign
acknowledgements that they have read and understand the policies, and they
also sign a code of ethics. The policies are also stressed during orientation and
annual training. They are aggressively enforced by investigating allegations of
abuse, imposing disciplinary action in cases where there is sufficient evidence,
and through referral for prosecution when the evidence indicates that a crime has
been committed.

We strive to operate safe and secure correctional facilities that serve to protect
the public, the employees who work in the facilities, and the inmates who are
incarcerated in them. We know that employee misconduct serves to undermine
not only the security of a correctional facility but also the ability to change
offender behavior. The credibility and effectiveness of corrections personnel is
adversely impacted through such misconduct, and we are committed to
eliminating such abuses fo the maximum extent possible. Any recommendations
and actions that strengthen our ability to do so are welcome.

LANSING INCIDENT
As summarized in the audit report, inmate John Manard escaped from the

Lansing Correctional Facility in February, 2006. This escape was accomplished
with the assistance of a volunteer working with a dog adoption program.

DEPARTMENT OF CORRECTIONS
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The audit report identifies two issues that may have contributed to the escape.
First, the report discusses the failure of a program coordinator to report concerns
of undue familiarity between the volunteer and the inmate. What the program
coordinator received was a report of concerns that the volunteer, Toby Young,
was overly friendly and favored inmate Manard and four other inmates over other
inmates in the dog program. In response to the report the program coordinator
counseled Toby Young regarding possible perceptions regarding her actlons and
how to properly spread the responsibilities of the program.

While with the benefit of hindsight one might conclude the concerns of undue
familiarity shouid have been referred for a formal investigation, the report
received by the program coordinator at the time did not contain specific
allegations or incidents of misconduct on the part of Toby Young. The program
coordinator exercised discretion based on information then known regarding how
to address the matter. This exercise of discretion appears to have been
reasonable at the time, thus explaining why no disciplinary action against the
program coordinator was imposed. However, based on the events that
subsequently occurred, other remedial actions were taken:

>the authority over the dog adoption program was removed from the program
coordinator’s position. All decisions regarding the program are now the
responsibility of the program coordinator’s supervisor or a deputy warden;

>The program coordinator was counseled that any time he receives reports of
undue familiarity it is his responsibility to address the issue with the employee if
he believes it to be a perception rather than an allegation, as well as to report the
issue to his supervisor or to an investigator.

Second, the audit report discusses a concern that the program coordinator did
not report that the dog adoption program van was not searched on a regular
basis. The explanation offered was that he was not familiar with the search
procedures so he was unaware of the deficiencies. Search procedures are
primarily the responsibility of security personnel, not program staff. The
investigation of the escape revealed that a corrections officer did not properly
search the van on the date of the escape, thus allowing the escape to be
completed. As a result of this failure the corrections officer was terminated. In
addition, other security measures were taken: :

>vehicles related {o the dog adoption program are no longer authorized to enter
the facility;

>all dogs being taken out of the facility are walked out and are not transported in
a vehicle;

>inmates are not allowed to leave the facility to assist with dog adoptions;

>a new policy was issued that the tower officer is not to open the gate to allow a
vehicle to depart the facility unless the officer has personally witnessed that the

vehicle was both searched and checked with the héartbeat detector.
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The audit report also discusses that information regarding concerns that Toby
Young was favoring certain inmates, including John Manard, was not presented
to the Serious Incident Review Board. This appears to have been the result of
timing rather than the information being purposefully withheld. The escape
occurred February 12, 2006. Due to a desire to establish the facts of the escape
and to implement necessary remedial actions quickly, the Review Board was
convened on February 27, 2008. This was the same date that the investigative
report concerning the undue familiarity concerns was prepared. The information
for review by the Serious Incident Review Board had already been prepared.
Had the Review Board been convened after all investigative reports were
prepared, the information regarding the undue familiarity concerns likely would
have been included.

EL DORADO INCIDENT

As summarized in the audit report, two inmates escaped from the El Dorado
Correctional Facility in October, 2008. A former corrections officer, Amber Goff,
assisted the inmates in successfully completing the escape. Goff had been
allowed to resign from employment on October 10, 2008 following allegations of
undue familiarity with one of the two inmates involved in the escape.

The report states that the incident involved a series of failures where staff failed
to act “when they had clear notice of undue familiarity” between Goff and an
inmate. This statement appears to indicate that undue familiarity had been
substantiated but not acted on. That is not the case. Undue familiarity was not
substantiated until October, 2008, when the termination of Goff was proposed.
While it is clear that Goff was on the radar of investigators and others regarding
possible undue familiarity, everything prior to that date concerned
unsubstantiated information or perceptions.

While we may not agree with how each of the events leading up to the escape is
described in the audit report, it is clear that a number of factors contributed over
time to this escape becoming a reality. Some of these factors occurred in the
months prior to the escape and others occurred on the day of the escape. Our
responsibility is to learn from the incident and to take necessary and appropriate
measures to minimize the opportunity for such an incident to occur in the future.
We have tried to do that. A number of measures taken in response to the
escape are set forth in the audit report. That list is certainly not complete as
there were many other measures taken in the areas of technology
enhancements, physical plant modifications, staff training and supervision, and
inmate management.

This incident is a case study of the problems that can result from staff becoming
personally and emotionally involved with an inmate. The information learned
regarding this escape was shared with all KDOC facilities and has been
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incorporated into staff training. While we believe our training in this area has
been enhanced as a result of the information learned from this incident, it is
worth noting that Amber Goff, in an interview subsequent to her criminal
prosecution, stated “I think everything that you guys talked about in training, the
things they do and the things they say, it's true. And there’s no trusting them. |
mean, now that | look back, | mean, | am like, wow, | am so stupid.” The training
can be delivered, but regrettably not always followed.

TOPEKA CORRECTIONAL FACILITY

- As summarized in the audit report, an employee of Topeka Correctional Facility
engaged in sexual intercourse with an inmate, resulting in the inmate becoming
pregnant. When facility personnel learned of the incident, the matter was
immediately referred to the Topeka Police Department for investigation. The
Shawnee County District Attorney then filed criminal charges against the
individual, eventually resulting in a guilty plea as part of a plea agreement.

The action taken in this incident was consistent with the department’s policy
regarding sexual misconduct by employees. The department has a “zero
tolerance” for this type of behavior. When an incident of sexual misconduct is
substantiated, the individual will be terminated from employment and referred for
criminal prosecution.

The department also has a “zero tolerance” for incidents of undue familiarity.
That means that each incident that is substantiated will result in a consequence
or sanction. Depending upon the nature of the incident and the employee’s work
history and prior disciplinary record, that sanction may range from informal
discipline (counseling or reprimand) to formal discipline (suspension, demotion,
or termination).

Because of the security implications resulting from instances of undue familiarity,
and the criminal nature of sexual misconduct, the department takes these
matters very seriously. Policies applicable to these areas are in place.
Employees, volunteers, and contract employees are provided notice of these
policies and receive training concerning them as well as regarding how to avoid
becoming involved in this type of activity. Allegations of violations are
investigated and when the violations are substantiated, disciplinary action is
imposed.

We have not seen any credible evidence to suggest that undue familiarity or
sexual misconduct is condoned or tolerated at any Kansas correctional facility. It
was noted in a recent evaluation conducted through the National Institute of
Corrections stated: “Looking at formal investigation files there is not evidence to
suggest that either investigators or the administration have ignored allegations
brought forward to them.” We have also not seen any credible evidence to
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suggest that undue familiarity or sexual misconduct is widespread among staff,
volunteers, or contract employees. The data set forth in this audit report also
does not support such a conclusion. What | think the available information points
to is that a few individuals have chosen to betray their public trust by engaging in
this inappropriate conduct, and that when their actions have been substantiated it
-has been appropriately dealt with.

Maintenance program

The facility is working towards development of a better accountability system for
tracking the movement of inmates around the facility. While it is possible to log
departure and arrival times, destinations, purpose of the movement, and staff
and inmates involved, to track movement and location at all times would likely
involve acquisition of technology with this capability. This is a resource issue and
would require funding. It should also be noted that the movement of inmates at
TCF is similar to the movement procedures for inmates at other facilities. Will
this become an expectation of all inmate work crews regardless of gender? If so,
the resource needs will be greater.

Disciplinary actions

Each case of discipline must be judged on its own merits. While often similar,
seldom is a case just like a previous case. The sanction imposed must be
reasonable. Except in cases involving tobacco or cell phone possession where
the department has established standardized sanctions, in determining what is a
reasonable action, the warden must consider the nature and circumstances
surrounding the incident, the employee’s overall work performance, his/her
recognition of the violation and willingness to correct the behavior, and an
assessment of the extent to which the employee’s credibility or trust has been
damaged. The case must also be evaluated with respect to what evidence is
available to prove the violation and whether the sanction will be upheld on appeal
to the Civil Service Board.

Because of the factual differences in each case, we think a general comparison
of disciplinary actions is of questionable value. We also question the conclusion
that disciplinary sanctions at TCF are inconsistent and lenient. With respect to
the case cited on pages 28-29 of the audit report:

>Reprimand for hugging an inmate: this incident occurred at a graduation
ceremony at TCF where an employee hugged an inmate who had graduated.
This took place in a room with numerous other people present. The
circumstances indicated that while it was inappropriate to hug the inmate, it was
nothing more than an innocent and spontaneous gesture. A reprimand appears
to have been quite reasonable under the circumstances.
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>Employee was counseled for being observed by a peer exiting a room with an
inmate: there was no evidence of any inappropriate conduct and both the inmate
and the employee denied any. Absent evidence to substantiate a violation,
counseling of the employee to avoid the perception of wrongdoing appears
reasonable. It is questionable whether any stronger action could have been
taken and sustained given the absence of any evidence to support a violation of
policy or law. Personnel actions must be based on evidence, not perception.

>Employee terminated for giving a bicycle to a former inmate: On appeal the
Civil Service Board amended the dismissal to a ten day suspension. The Board
noted there were other cases where employees received less stringent
disciplinary actions despite their case being more egregious. However, the
Board did not note any specific cases so it is not possible to evaluate this finding
by the Board. '

>Employee distributed confidential information to inmates: a termination was
imposed but was later amended by the warden to a 30 day suspension. A 30
day suspension is not a lenient sanction. The loss of six weeks of pay has a
significant impact on an employee. This is an example of trying to determine a
reasonable sanction for the specific circumstances of the event and of the
employee.

>Employee given a 10 day suspension for third violation of undue familiarity (not
sexual misconduct): The Civil Service Board has a policy of progressive
discipline. As stated earlier, each instance of substantiated undue familiarity will
be sanctioned. Depending upon the nature of the incident the sanction can vary -
from counseling to termination. In this case each instance was sanctioned. The
sanction for the third violation was progressive in length.

>Staff discipline amended from termination to demotion and 30 day suspension:
The specifics of the prior history are not set forth in the report but this is a case
where it is necessary to evaluate the employee’s entire work and disciplinary
record as well as the nature of the violation and try to determine what sanction is
reasonable. A demotion and 30 day suspension are severe sanctions, certainly
not ones that could be construed as lenient.

It is possible to second guess any disciplinary decision, especially if the
employee is subsequently disciplined or terminated. The actions, however, must
be evaluated based.on the facts known at the time. | do not believe any of the
examples cited clearly show that the action taken by the warden was less than
reasonable. Rather, | believe that the information suggests that there was an
attempt to determine a fair and reasonable sanction based on the various factors
referenced earlier. If the committee wishes to discuss individual cases and
suggest alternative responses, we would be happy to work out a system to
protect the identity of persons still covered by confidentiality, and review these on
a case by case basis.
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| concur with the statements made in the audit report that instances of undue
familiarity must be appropriately dealt with to try to prevent major violations in the
future and that staff members may be more likely to engage in misconduct when
they don't see evidence of serious consequences. However, | do not believe the
record supports the conclusion that appropriate actions have not been taken at
TCF or appropriate sanctions imposed. The audit report produced by the
National Institute of Corrections consultants suggests there was a breakdown in
communication and feedback resulting in employees and inmates not knowing
the results of investigations of complaints and actions taken in response to those
results. While statutes, regulations, and security procedures governing
employee discipline make it difficult to disclose all or even the majority of
information, we believe that steps can be taken to create a more complete
feedback loop that will improve confidence of both employees and inmates in the
investigative and disciplinary processes.

Investigations

The audit report found that Topeka Correctional Facility had more investigations
for undue familiarity with more unsubstantiated findings than at other facilities.
While this may be noteworthy, we would suggest it is not conclusive regarding
the scope of any problem at TCF. There are so many variables involved as to
why an investigation resulted in an unsubstantiated finding, including the
potential for false claims, whether evidence was available to support an
allegation, and whether the claim was made in proximity to the alleged incident,
that we believe it is more important and valuable o focus on the number of
substantiated cases. We cannot conirol how many complaints are made and
whether baseless allegations are lodged. We recently intercepted documentation
that inmates filed a series of complaints orchestrated in an attempt to have an
officer moved from a certain post.

What would be a significant concern is if there were a large number of complaints
filed and a large number that were substantiated. As reflected in Figure 1-2, that
is not the case at Topeka Correctional Facility. Both the NIC and Post Audit
reports make reference to newly acquired software that will greatly improve
documentation and our analytical capabilities regarding patterns of complaints or
incidents of misconduct. This should greatly improve our capacity in this area
once the system becomes operational and investigative staff are trained in its
use.

Pat Searches

The Department of Corrections will be undertaking a review of the policy and
training regarding cross gender pat searches. Staffing assignments and the
gender breakdown of staff make it difficult o implement a policy restricting cross
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gender pat searches to emergency situations only. We will be reviewing the
policy of the Bureau of Prisons and other states to try to identify the most
appropriate manner for such searches fo be carried out. The NIC consultants
recommended moving to such a policy, and if resources and suitable employees
were available in abundance, we would be very amenable to such an approach.
However, there are other considerations that must be made. How is such a
policy balanced with our ability to recruit adequate numbers of employees of the
correct gender to be able to carry it out? Most wardens of male facilities are
concerned that their ability to recruit and retain good staff would be even more
difficult than it already is, if they cannot hire women to work in the facilities at at
least the current levels. Such policies may also create conflicts with existing
labor laws and union contracts. In the coming months we will look carefully at
responses made by other corrections agencies to this challenge and provide a
recommendation as requested by the Governor.

Targeted training

The Department of Corrections will be working with staff at Topeka Correctional
Facility to develop gender specific training for male staff who work with female
inmates. It is likely that we will utilize resources from the National Institute for
Corrections in developing this training.

Department Policies

As noted in the audit report, department policies regarding reporting,
investigating, and discipline with respect to undue familiarity, sexual misconduct,
and trafficking in contraband comply with best practices. One area where a
problem was noted concerned, a prohibition regarding “horseplay”. has been
clarified through an amendment to Internal Management Policy and Procedure
02-118. As referenced earlier, there are plans being developed to provide
specific training requirements for investigators and to develop better reporting
requirements, data collection, and case tracking information for investigators.

Penalty for Staff Sexual Misconduct/Contraband

KSA 21-3520, which makes sexual misconduct by employees a severity level 10
felony, became effective in 1993. This statute was proposed by the Department
of Corrections because prior to that time consensual sexual activity by an '
employee with an inmate was not a violation of law. If took two legislative
sessions to get the law enacted. We are supportive of increasing the severity
level of this crime as part of the effort to end this activity in Kansas correctional

facilities.

We are also supportive of an increase in the severity level for the crime of
trafficking in contraband. The severity level for this crime was last increased in
1997 at the request of the Department of Corrections, from a severity level 8 to
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either a level 5 (for corrections employees) or level 6, depending on the
circumstances. For contraband that impacts the security of a facility, we believe
a more severe sanction should be considered.

Centralized Investigation Process

In February, 2008, the Department of Corrections centralized its investigation
staff. Previously facility investigators were assigned to each facility, reported to
the facility warden, and worked independently of investigators at other facilities.
In order to achieve better communication, better coordination, and greater
consistency the decision was made to establish a centralized Division of
Enforcement, Apprehension, and Investigation with a director who reports to the
Secretary of Corrections.

This transition has been in place for approximately one year. The process is not
yet fully complete. Our experience to date indicates that this action will enhance
the effectiveness of the department’s investigation function. Additional training
for investigators will be developed. Better data collection and case tracking is
being designed. There are opportunities for improvement, and we hope to
continue making progress. Please refer to our comments in the Investigation
section of this response regarding implementation of a new investigation data
system.

Prison Rape Elimination Video

This video will be reissued in the near future to address the issue of staff sexual
misconduct as well as inmate-on-inmate misconduct.

Staffing issues

A 1999 performance audit of staffing issues indicated that department
correctional facilities operated too frequently at lower than appropriate staffing
levels. A review of staffing data will show that remains the case today. Topeka
Correctional Facility was at or below reduced staffing levels (called “operational
staffing levels” by Legislative Post Audit) in excess of 87% of its shifts in FY 2008
and in excess of 72% of its shifts in FY 2009. Similar figures exist for almost all
of our correctional facilities. Adequate resources do not exist to allow us to staff
our facilities at optimal levels. Even if they did, we are concerned that current
pay and benefit levels for our uniformed staff are insufficient to recruit and retain
adequate numbers of qualified people with the temperament, patience and
interpersonal skills necessary to be successful in a custody position. Comments

“made in the NIC report and statements made in our own testimony to the

legislature over the last several years indicate that working short staffed for
extended periods of time increases the likelihood of errors in operations and
increase the opportunities for misconduct, including sexual misconduct, to occur
unobserved. The opportunities for all of the events discussed in this audit to
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occur were amplified by the ongoing staffing issues faced in this state’s
correctional facilities. Did the shortages cause the problem? No. Did the
shortages make it easier for policy violations and staff misconduct to occur and
go undetected? Yes. We will continue to strive to improve the security posture
of our facilities, but until the staffing issues are resolved, we will be confronted by

these challenges.

We view the information and recommendations presented in this audit report as
being very useful in reviewing agency and facility operations towards a goal of
further strengthening our ability to operate safe and secure correctional facilities.
We appreciate the constructive nature of the audit findings, comments, and
recommendations. We will be reviewing these recommendations, as well as
those set forth in a recent evaluation through the National Institute of Corrections,
and as directed by the Governor, will, in the coming days, weeks, and months,
make necessary and appropriate modifications to existing policies and practices.

Sincerel

Roger Werholtz
Secretary
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