CHAPTER 65
SENATE BILL No. 64

AN AcT concerning the Kansas water appropriation act; amending K.S.A. 82a-705, 82a-707
and 82a-709 and K.S.A. 2008 Supp. 82a-701 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2008 Supp. 82a-701 is hereby amended to read as
follows: 82a-701. When used in this act, unless the context indicates oth-
erwise, the following words shall have the following meanings:

(a) “Person” shall mean and include a natural person, a partnership,
an organization, a corporation, a municipality and any agency of the state
or federal government.

(b) “Chief engineer” means the chief engineer of the division of water
resources of the Kansas department of agriculture.

(c) “Domestic uses” means the use of water by any person or by a
family unit or household for household purposes, or for the watering of
livestock, poultry, farm and domestic animals used in operating a farm,
and for the irrigation of lands not exceeding a total of two acres in area
for the growing of gardens, orchards and lawns.

(d) “Vested right” means the right of a person under a common law
or statutory claim to continue the use of water having actually been ap-
plied to any beneficial use, including domestic use, on or before June 28,
1945, to the extent of the maximum quantity and rate of diversion for the
beneficial use made thereof, and shall include the right to take and use
water for beneficial purposes where a person is engaged in the construc-
tion of works for the actual application of water to a beneficial use on
June 28, 1945, provided such works shall be completed and water is ac-
tually applied for such use within a reasonable time thereafter by such
person, such person’s heirs, successors or assigns. Such a right does not
include, however, those common law claims under which a person has
not applied water to any beneficial use within the periods of time set out
in this subsection.

(e) “Appropriator” means and includes a person who has an appro-
priation right that has been perfected in conformity with article 7 of chap-
ter 82a of the Kansas Statutes Annotated and amendments thereto.

(f) “Appropriation right” is a right, acquired under the provisions of
article 7 of chapter 82a of the Kansas Statutes Annotated and amend-
ments thereto, to divert from a definite water supply a specific quantity
of water at a specific rate of diversion, provided such water is available
in excess of the requirements of all vested rights that relate to such supply
and all appropriation rights of earlier date that relate to such supply, and
to apply such water to a specific beneficial use or uses in preference to
all appropriations right of later date.

(g) “Water right” means any vested right or appropriation right under
which a person may lawfully divert and use water. It is a real property
right appurtenant to and severable from the land on or in connection with
which the water is used and such water right passes as an appurtenance
with a conveyance of the land by deed, lease, mortgage, will, or other
voluntary disposal, or by inheritance.

Sec. 2. K.S.A. 82a-705 is hereby amended to read as follows: 82a-
705. No person shall have the power or authority to acquire az a new
appropriation right to the use of water for other than domestic use with-
out first obtaining the approval of the chief engineer, and no water rights
of any kind may be acquired hereafter solely by adverse use, adverse
possession, or by estoppel.

Sec. 3. K.S.A. 82a-707 is hereby amended to read as follows: 82a-
707. (a) Surface or groundwaters of the state may be appropriated as
herein provided. Such appropriation shall not constitute ownership of
such water, and appropriation rights shall remain subject to the principle
of beneficial use.

(b) The date of priority of every water right of every kind, and not
the purpose of use, determines the right to divert and use water at any
time when the supply is not sufficient to satisfi y all water rights. Where
lawful uses of water have the same date of
priority, such uses shall eenform—te have priority in the following order
of preference: Domestic, municipal, 1rr1gat10n 1ndustr1a1 recreational
and water power uses. > tati
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it: The holder of a water right for an inferior beneficial
use of water shall not be deprived of the use of the water either tempo-
rarily or permanently as long as such holder is making proper use of it
under the terms and conditions of such holder’s water right and the laws
of this state, other than through condemnation.

(c) As between persons with appropriation rights, the first in time is
the first in right. The priority of the appropriation right to use water for
any beneficial purpose except domestic purposes shall date from the time
of the filing of the application therefor in the office of the chief engineer.
The priority of the appropriation right to use water for domestic purposes
shall date from the time of the filing of the application therefor in the
office of the chief engineer or from the time the user makes actual use
of water for domestic purposes, whichever is earlier.

(d) Any water right returned to the state under the provisions of
K.S.A. 2-1915, and amendments thereto, shall be placed in the custodial
care of the state. While in the custodial care of the state, the priority of
the water right shall remain in effect and water available under the terms
and conditions of the water right shall not be considered available for
further appropriation. Any surface water right held in the custodial care
of the state shall neither directly benefit nor impair any other surface
water right within the stream reach designated for recovery. Any water
right donated to the state shall be placed in the custodial care of the state
or retired at the discretion of the chief engineer.

(e) Appropriation rights in excess of the reasonable needs of the ap-
propriators shall not be allowed.

Sec. 4. K.S.A. 82a-709 is hereby amended to read as follows: 82a-
709. No person may acquire an ¢ new appropriation right to the use of
waters of the state for other than domestic purposes without making an
application to the chief engineer for a permit to make such appropriation.
However, any person using water for domestic purposes subsequent to
June 28, 1945, and any person intending to use water hereafter for do-
mestic purposes may make application to the chief engineer for a permit
the same as any other person. The application shall set forth (a) the name
and post-office address of the applicant;

(b) the source from which said appropriation shall be made;

(c¢) the maximum rate at which water is to be diverted or used and
the total annual quantity of water sought;

(d) the location of the works or proposed works for the diversion and
use of the water;

(e) the estimated time for the completion of any proposed works;

(f) the time of the first actual application of the water to the beneficial
use involved, if there was such, and the estimated time for the first actual
application of the water for the beneficial use proposed;

(g) sworn statement or evidence of legal access to or control of the
point of diversion from the landowner, or the landowner’s authorized
representative;

tg) (h) if for irrigation use, a description of the land to be irrigated
by designating the number of irrigable acres in each forty (40) acre tract
or fractional portion thereof;

) (i) if for municipal water supply, it shall give the present popu-
lation to be served and estimated future requirements of the city;

&) (j) any additional factors which may be required by the chief en-
gineer.

Such application shall be filed and approved before the commence-
ment of any work in connection with the construction, enlargement or
extension of any works for the diversion, storage, and use of water.

Sec. 5. K.S.A. 82a-705, 82a-707 and 82a-709 and K.S.A. 2008 Supp.
82a-701 are hereby repealed.

Sec. 6. This act shall take effect and be in force from and after its
publication in the statute book.

Approved April 8, 2009.



