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1. Introduction

We all try very hard to instill good values in our children, but how well are we doing with our property? Just when we
think our Chevy Astro should know the difference between right and wrong, the telephone rings and we learn the police
have seized our van for transporting cocaine. Who knows when it chose the wrong road. We knew it was in the garage
at 10 P.M. every night. We changed the oil on time, splurged on premium unleaded and used the best mechanics money
could buy. Maybe it was a factory defect. Or, more likely, it was the influence of that flashy red BMW convertible next
door. Everybody knows BMW's are into drugs. That vixen! But, alas, blame matters little; the family ride is in jail and
it needs a lawyer.

For thousands of years, governments have attempted to curb criminal behavior and protect society through the control
of private property, whether it be a goring ox, an illegal brewery, a polluting oil refinery, an offending hog farm or a
house where methamphetamine is packaged and stored for sale. 2 Though the right to private property is constitutionally
protected, 3 and in a southern court even termed a natural right, 4 it has long been held that all property is subject to
a government's police powers. Blackstone believed all property is derived from society, being one of those civil rights

which are conferred upon individuals in exchange for that degree of natural freedom that every person must sacrifice

when entering into social communities. 3

Our founding fathers agreed. For example, Thomas Jefferson believed that at times private property must yield to the
needs of society. Benjamin Franklin stated that individual property ownership exists and is protected only because of

society's agreement that it be used to further the goals of society as a whole. % The first Congress, the same men who
sent the Bill of Rights to the states for ratification, passed the first federal forfeiture laws. 7 The Kansas Bar Association
wrote favorably on the topic calling it a “legitimate tool for law enforcement.” 8 Forfeiture laws in the United States

and Kansas have consistently been found to be constitutional. o

The effort to control crime through the control of private property continues in Kansas today, embodied in the Kansas
Asset Seizure and Forfeiture Act of 1994 (KSASFA), K.S.A. 60-4101 et seq. KSASFA not only confiscates criminal
profits and property used to make crime easier, but it transforms those profits and property into new, additional law
enforcement resources.
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KSASFA is a supplemental civil remedy that is to be liberally construed by the courts for its remedial purposes. 10 Used
sparingly in this state, the act has the reputation of being one of the strongest yet most fair asset forfeiture legislation in
the United States. Interestingly enough, the new federal Civil Asset Forfeiture Reform Act of 2000 (CAFRA), studied
and argued over in Congress for years, finally adopted the same basic due process provisions that Kansas has had since

1994, 11

This article will briefly review the history of KSASFA, detail the life of a typical state forfeiture case, and then discuss
the confusing difference between seizure of property for forfeiture and seizure of property under the Kansas Drug Tax
Act. This overview is intended to provide only an introduction to the fascinating, yet intricate, Kansas forfeiture act.
Attorneys required to practice in this area are forewarned to adjust their comfort level beyond the confines of this article.

*25 TI. KSASFA's Heritage

Kansas has had forfeiture laws since the territorial days. 12 Nuisance abatement was used and made famous when Carrie
Nation smashed bars across the state. 13 Such laws have been used in obscenity, liquor, cigarettes, prostitution, wildlife

and environmental violations. ' Little wonder it was brought back to life in the drug war over twenty years ago.

By 1992, however, forfeiture was receiving a somewhat well-deserved reputation on the nation's coasts as being
Draconian in both its lack of procedural safeguards and in its zealous use by law enforcement. Recognizing the

approaching dust cloud of forfeiture problems, then Attorney General Robert Stephan appointed a special committee

of forfeiture practitioners to review the state's forfeiture statutes and to recommend needed improvements. 15

Following their year long study, the committee settled upon a complete overhaul of the vague, federal-model, Uniform

Controlled Substances Act (USCA). Its proposed legislation, later little changed by the Legislature, was essentially the

1991 Model Asset Seizure and Forfeiture Act, tweaked with some important Kansas features and court decisions. 16

Debated during two legislative sessions, KSASFA passed almost unanimously when brought to the respective floor votes

at the end of the 1994 session. 17

Simply put, KSASFA is a civil procedure that, in its in rem posture, sues the property for what the property has done
wrong. There need not be any parallel criminal case or conviction involving a human being. The relief sought is remedial
in nature because it seeks to turn the offending property away from its life of crime to one more beneficial to society. Some
have argued that a criminal conviction should be necessary for property forfeiture. But criminals have already made
that argument moot because they routinely place their property and proceeds in the names of “straw” owners who are
certain not to be exposed to criminal charges. Further, in many cases, no person comes forward to claim seized property,
especially cash, because of their fear of identifying themselves to criminal investigations or to tax problems with the IRS.

Just months ago, in Colby, Kansas, a fugitive drug dealer stopped for a traffic violation killed himself at the scene and
police recovered $3,700,000 in the trunk of his car. On the same day, Colorado authorities found another $6,000,000 in
a storage facility rented by the drug dealer in that state. The deceased drug dealer was, obviously, never convicted of
the crimes involving the currency. Should the $10,000,000 in illegal drug money go to the drug dealer's heirs, or to the
taxpayers of Kansas and Colorado? Requiring a conviction to forfeit property may sound all warm and fuzzy, but as
a practical matter it doesn't work very well.

18 hotto

Though beyond the scope of this article, KSASFA also contains a very interesting civil in personam provision,
be confused with a federal criminal in personam complaint. State civil in personam actions most generally involve a state's
attempt to recover money or other property no longer available for forfeiture by suing the individual who squandered

it. In essence, the drug dealer has spent or sold the state's property and the state wants it back. In satisfying a judgment
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the plaintiff law enforcement agency would be able to request the forfeiture of nontainted property owned by the in

personam defendant, known as substitute assets. 19

I11. A Typical Kansas Forfeiture

“Financial transactions are the engine that drives the violent, social, and economic effects of ongoing criminal networks. The

participants must obtain personal profits and control the property and services needed to continue the activity.” 20

Since most Kansas forfeiture cases involve either cash or cars, this section will follow our unfortunate Chevy Astro
van, in which we are all so disappointed, through its required behavior modification, or as it is better known, civil asset
forfeiture proceedings.

A. The Seizure

Property subject to forfeiture in Kansas includes “anything of value ... any benefit, privilege, claim or right ... whether

real or personal, tangible or intangible.” 2! That pretty much means everything, no matter its form, no matter its value.
Forfeiture occurs for two bad property acts: if it is furnished, intended to be furnished, used or intended to be used

to facilitate a covered offense, or it is the proceeds or derived from the proceeds of a covered offense. 22 Covered
offenses include drug crimes, gambling, money laundering, drive-by shooting, livestock theft and their related conspiracy,

solicitation and inchoate crimes. 23

Property may be seized upon probable cause with or without a seizure warrant. No civil case need then be on file and
seizure warrants may be obtained in the same manner as a search warrant. The district court has broad discretion and
authority in the seizure and maintenance of *26 property, including custodianship and interlocutory sale of property

should it be found a wasting asset. 2 The money from the interlocutory sale is then substituted for the original defendant-
property.

Our Astro was seized on the public street by officers with probable cause to believe the van facilitated (transported,
protected or somehow made easier) the possession of cocaine, a felony drug crime and an act giving rise to the van's
forfeiture to society. The family's pride and joy was towed, hopefully ashamed, to a storage facility where it was

25
d

administratively searche and secured. Then, typically, when our Astro made its one phone call it called the BMW

instead of its family.

1. Inquisition

Prior to the filing of a forfeiture action, a seizing agency and its civil plaintiff's attorney have certain investigative powers
pursuant to K.S.A. 60-4118 and 60-4119, including inquisition and subpoena authority for testimony and records. A
civil forfeiture inquisition proceeds much like a criminal inquisition under K.S.A. 22-3101(2). It is neither applied for
nor directed by the district court. Real property investigations involve the filing of a Notice of Potential Claim on the
property with the county register of deeds office by the law enforcement agency. 26 The Notice is not a lis pendens but is

notice to a subsequent purchaser or mortgagee that they take their interest in the property subject to the law enforcement

agency's prior interest through the relation-back doctrine. 27

B. Prior To Litigation
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At any time, with county/district attorney (CA/DA) approval, a seizing agency may transfer a forfeiture matter to the

federal government should the property have also offended federal law. KSASFA specifically allows such a transfer. 2°
Some believe that local and state law enforcement agencies should not be able to transfer forfeiture matters to the federal
government or a court order should be required for such authority. However, Kansas law enforcement agencies routinely
transfer criminal cases to the federal forum and surely property shouldn't be given greater protection than that afforded
citizens.

Upon seizing property, the seizing agency is required to make a reasonable effort to notify the owner. 29 A Notice of
Seizure form is presented or mailed to the property owner by the seizing agency. The Notice gives information about the
seizure, the seizing agency and the agency's contact person.

An owner can obtain return of the seized property four ways within a short amount of time:

1. Post a cash bond based upon the property's value. 30

2. Request and prevail in a probable cause hearing should the property have been seized without a judicial

warrant. 31

3. Reach a settlement with the seizing agency. 32

4. Convince the agency contact person that the property has a valid defense or is exempt from forfeiture.

In a state forfeiture, the seizing law enforcement agency acts as the plaintiff and its trust fund as the intended beneficiary.
That agency decides whether to seize the property, return the property, settle the forfeiture claim, pursue the claim in
state court or request federal adoption of the case assuming the property also offended federal law. The seizing agency
also decides, in the status of a civil client, within guidelines, the attorney it will use and the percentage of attorney fees

it will be willing to pay. 3

Attorneys for claimants to property should not immediately turn to the CA/DA in an effort to settle a forfeiture. Two
problems may arise. The first occurs when there is a parallel criminal plea bargain and it is mixed with the civil forfeiture.

KSASFA prohibits forfeiture settlements conditioned upon any disposition of criminal charges. 3% An ethical issue could

also appear. 33

The second issue arises when claimant's attorney assumes the CA/DA inherently represents the seizing agency in a
civil forfeiture. Because the seizing agency has sole authority to bring and guide a civil forfeiture, inherent CA/DA

representation probably does not exist. 36 Asa passing note, persons who, without authority, somehow interfere with a
seizure or civil forfeiture are personally liable for any loss such interference caused. 37
Property seized for forfeiture is not subject to any collateral *27 action, 38 alienation, conveyance, sequestration,

attachment or a K.S.A. 22-2512 evidence return order from a criminal court. 39 Therefore, a claimant's attorney needs to
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bring his or her clients' claims within the framework of KSASFA. By simply calling the seizing agency's contact person,
counsel can easily find that the property has already been released, or is being held as evidence, has been transferred to
a federal agency or, hopefully, is simply awaiting settlement. Good advocacy and negotiation skills will go a long way
for a client in the days after a property seizure.

C. Settlement

The availability of settlement at any time during a forfeiture case is probably the most important point to be made in
this article. Because state forfeiture cases are civil, any party may initiate the negotiations. Most seizing agencies are
busy enough with other matters and are ripe for reasonable solutions. Retaining our Astro, that will surely leak fuel, oil,
battery acid and transmission fluid all over the police department storage area, is not relished by the seizing agency.

All settlements, even those made prior to judicial filing, are to be in writing, approved by the CA/DA if involving a

local agency or the Attorney General if involving a state agency, and reviewed by a district court judge. 40 1t is notable
here that KSASFA includes the CA/DA in many reviews, even when the CA/DA is not acting as plaintiff's attorney.
The KSASFA drafting committee was very concerned that the CA/DA have some input into matters that could be
detrimental to a pending criminal case. The district court's involvement is also important, especially in cases where a
claimant does not have counsel.

D. Litigation - The Seizing Agency Files the Action

Unless otherwise provided for in KSASFA, the rules of civil procedure are controlling. 41 The act sets out time lines,
some mandatory, some directory. 42 The statute of limitations for forfeiture actions is five years from the date of the

property's last bad act. 43 Though most seizures for forfeiture are made at the time of the bad act, there are investigative
reasons to wait such as undercover investigations or real property investigations.

Since our Astro was not also seized as evidence in the criminal cocaine case, the plaintiff's attorney should decide, within
ninety days of the seizure for forfeiture, to file in the district court either an in rem Notice of Pending Forfeiture or

an in rem judicial petition against the property. # The pleading will name the seizing agency as plaintiff, our Astro as

defendant and copies will be provided by certified mail or personal service to all known potential claimants. 4

A Notice of Pending Forfeiture, used to reduce the court's time and resources, is a shortened petition stating the basic
facts of the seizure and its sole job is to seek out claimants. Under new Supreme Court Rule 121, a Notice of Pending
Forfeiture is to be filed with the court by the plaintiff's attorney. Should no one come forward to claim the seized property,
a default judgment is entered. The filing of one or more timely and valid claims will require the plaintiff's attorney to
file a judicial petition to adjudicate the claim(s). A copy of the judicial petition should be provided to the claimant(s)
but no repetitive notice of the forfeiture action itself need be given. Sometimes, the plaintiff's attorney may decide from
the facts of a particular case that claims will certainly be filed in the case and will chose to forego the Notice of Pending
Forfeiture and file the judicial petition first.

Should the seizing agency fail to bring an action against our Astro within ninety days of its seizure, our family may
demand the van returned, but we would hold it as a custodian of the court pending a plaintiff's filing. Contrary to what
some claimants have argued, exceeding the ninety day time frame does not result in dismissal of the case, laches or

estoppel. 46

E. Litigation - Claims
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Claimants to seized property, usually owners and lien-holders, must file a written claim with copies to the court, the
plaintiff's attorney and the seizing agency within thirty days providing all of the information, in affidavit form, required
by K.S.A. 60-4111. So as not to require the posting of a cash claim bond, but at the same time prevent frivolous
claims, KSASFA requires an up-front supportable showing by the claimant of the claimant's ownership interest and
any exemptions or defenses to forfeiture. Failure to file a timely and sufficient claim will result in a default judgment.
Pleadings such as a “general denial” answer fail to meet the statute's requirements and will be ripe for a motion to strike
from the seizing agency.

Should one or more claimants with standing to contest the forfeiture properly appear, the next step is good, old fashioned,
Chapter 60 civil discovery. Like other civil litigation, discovery will include requests for admissions, interro gatories,
depositions and potential summary judgment. A stay in the proceedings may be requested by the plaintiff seizing agency

should there be a parallel criminal matter pending. 41

*28 F. Litigation - Hearing

A hearing on the forfeiture should be held within sixty days. 48 Juries are unavailable in state civil forfeiture trials. The

seizing agency has the initial burden of proving the property is subject to forfeiture by a preponderance of the evidence.

The burden then shifts to the claimant(s) to rebut the seizing agency's evidence, again by a preponderance. 4

Exemptions to state forfeiture are affirmative defenses and the burden of proving their existence is on the claimant. 50
Exemptions and defenses include: the property did not commit the alleged bad act, the real property is a homestead and

the owner is innocent. The first is, of course, factual. The second is grounded in the Kansas Constitution>! but is not

similarly protected in federal actions 52 and the third is a statutory animal. 33

Plaintiff has put on its case and we have been unable to refute the van's facilitation of the crime. The court finds our

Astro forfeitable. We are unable to provide a valid exemption to forfeiture. We wave goodbye to both our ol' trusty

friend, and to the van's bank loan too. The seizing agency is required to pay off any outstanding liens. >4

Upon receiving the journal entry in the forfeiture case, the seizing agency, in its discretion, may use the property for
official use, transfer the property to another agency for official use, or sell the property and place the proceeds in the
agency's law enforcement trust fund. The seizing agency owes its attorney up to 20% of the value of the property,
depending upon the prior fee agreement. To prevent conflicts of interest and targeting of certain property by law
enforcement, no employee of a public agency (seizing agency, attorney firm, court personnel) involved in a forfeiture

matter may purchase forfeited property. 35

Monies in the seizing agency's trust fund are to be used by the seizing agency for special, additional law enforcement
purposes. Receipts in the fund may not be used to plan the seizing agency's regular budget nor to later fund normal

operating expenditures. % Law enforcement agencies should keep state forfeiture, federal forfeiture and state drug tax

receipts separately. 7 The expenditure of the funds must be made through the normal accounting procedures of the city
or county. The agency is required to report its forfeiture receipts and expenses to its respective governing body once a

year. 58

Public policy has been to dedicate forfeiture proceeds to additional law enforcement activities, recognizing that drug
and forfeiture investigations are expensive and protracted. Some argue that law enforcement has an inherent conflict of
interest because agencies will abuse forfeiture laws in an effort to obtain more and more forfeiture revenue. However,
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in Kansas no one has been able to point to even one abuse by a law enforcement agency. In fact, KSASFA has built-
in safeguards to prevent such abuses.

Should forfeiture proceeds be legislatively dedicated to non-enforcement agencies, many law enforcement agencies would
be unable to reallocate other, non-forfeiture funding to the forfeiture investigations. Many agencies and governing bodies
have come to rely upon forfeiture trust funds over the years for needed equipment and services. Will the funding now
received from forfeiture be replaced if forfeiture proceeds are allocated to other services? What will the law enforcement
agencies do if not?

One thing is for certain. If law enforcement agencies do not have sufficient funding to do the lengthy investigations
of forfeitable offenses, forfeiture enforcement will probably dwindle to zero and the newly-designated recipients of
forfeiture funds will see little if any revenue. In fact, what better, more clandestine, politically-protected way to stop
active enforcement of forfeiture laws than to convince a legislature to divert forfeiture proceeds from the enforcement

agencies to other, also worthy, drug treatment or education programs. The result in other states has been that no agency

receives forfeiture proceeds because forfeiture investigations no longer occur. ok

IV. Drug Tax Confusion

All Kansas drug cases involve the seizure of property for one or more of the following reasons: temporary safekeeping,
criminal evidence, dangerous chemicals or contraband, asset forfeiture and drug tax. Some seizures involve state and
federal criminal, civil and administrative law and multiple enforcement agencies. Here we will be discussing the two most

confused areas. % Asset forfeiture and drug tax share one, and only one, thing in common: the seizure of property.

As already discussed, forfeiture acts directly against the property, for what the property did wrong; it either facilitated
a crime or it is the proceeds of a crime. Forfeiture law, at least initially, does not care who owns the property or who is
or is not charged with a crime. It is enforced in civil court in an action brought by the seizing law enforcement agency.

*29 On the other hand, the Kansas Drug Tax Act (KDTA) 61 acts against the person, for what the person failed to do:
pay a state tax on his or her illegal drugs. The law requires persons planning to possess certain minimum quantities of

illegal drugs to first purchase and then affix drug tax stamps to the illegal drugs. 62 1f found in possession of untaxed
drugs, the taxpayer is subject to a felony criminal charge brought by the CA/DA; as well as the cost of the original stamp

tax and a 100% administrative penalty assessed by the Kansas Department of Revenue (KDOR). 63

Generally, the property seized by KDOR is not the defendant. The seized property probably has done nothing wrong.
The property is seized because it is owned by a taxpayer who fails to pay an assessment. Should the taxpayer settle the

tax issue or prevail at an administrative hearing, the property seized in lieu of the tax will be released. 64

V. Summary

Asset forfeiture law is a mystical world. In Kansas it is a civil remedy and generally acts directly against property that
has chosen to damage society through the legal fiction of personification. Through the forfeiture of property, the law
redirects a property's use from evil to good again, it warns other property owners to take better care of their property,
and it provides additional resources to law enforcement at no cost to the Kansas taxpayer.

Kansas forfeiture has been repeatedly reviewed since 1994 and has been found to be fair to the innocent, free from abuse

and highly effective against crime, especially misbehaving Astro vans. 65
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K.S.A. 79-5204.
K.S.A. 79-5208.
K.S.A. 79-5212.

See Kansas legislative House and Senate Judiciary Subcommittee hearing reports on Asset Forfeiture in 1993 and 1994; and
a 1999-2000 statewide query by the Judicial Council Civil Code Advisory Committee on abuses or needed reform legislation
concerning KSASFA resulted in two answers/questions: one was found unnecessary to pursue and the other resulted in
new Supreme Court Rule 121 (September 6, 2000); and the legislative post audit report, FN 56, indicating only technical
violations concerning the unwitting mixing of state drug tax, state forfeiture and federal forfeiture funds, and of failing to make
annual reports on information readily available to the governing bodies in other local records. Further, the author attended
the legislative post audit committee hearing accepting the forfeiture audit report. In answer to the question of a committee
legislator concerning due process abuses, the post auditor answered that none had been reported and none had been found.
For the opposite view see Kansas City Star special projects reporter Karen Dillon's series on forfeiture at www.kcstar.com
during 2000. The author would caution, however, that legal and factual accuracy, at least as to KSASFA and Kansas forfeiture
cases, are not highlights of the series.
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