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Thank you, Mr. Chairman, for the opportunity to provide written neutrat testimony on HE
2771, | believe in the rule of law, and | support enforcing immigration laws. For example,
last year | voted in favor of SCR 1602, which encourages the Govarnor to fully cooperate
with federsl enforcement of immigration laws. | belisve that it's important to deport
criminal illegal immigrants. One positive aspect of this bill is that it sllows law enforcement
officers to enter into ICE 287 {g) agreements, rather than requiring them to do so, Requiring
them to enter inta this agreement would represent an unfunded mandate on our counties,
and I'm glad that this legislation gives our law enforcemant officers the flexibility to enter
into these agreements with ICE, rather than requiring them o do so.

However, the issug | hava with this bill is that allows law enforcement officers to hald
individusis without charges for 48 hours without 3 warrant signed by ajudge. The
legislation simply requires an administrative warant signed by ICE, rather than a judicial
warrant signed by an independent judge. | acknowledge that this is how ICE has
traditionally operated. Howevar, | don't believe that these types of warrante are consistent
with the beliefs and writings of our founders. Immigration agencies like ICE and CBP are
the only government agencies that are allowed 1o write and sign their own warrants to make
arrests. Govemment agencies such as the RS and FBI are requirad 1o obtain a warrant
signed by a judge in ordar 1o make arrests.

Some will argue that the reason for this is because immigration violations are usually civil
rather than criminal, and some will argue that this allows the government to bypass the
Fourth Amendment requirement to obtain & warrant signed by a judge in ardar to make
arrests. However, | would just note that while thess individusiz may not be criminalty
charged in most instances, they're still being armested, put in jail, and deprived of thair
liberty. | would argue that aven if specific charges are only civil rather than criminal, any
time that an individual is arrested and placed in prison or in a detention facility, law
enforcement officers should be required to obtain a warrant signed by 8 judge in order 1o
make arrests.




In addition, the federal government is increasingly using procedures to deport individuals
suspected of being in the country illegally without even granting them & depaortation
hearing. Created in 1995, Expedited Removal allows an ICE or CBP officer to order a
parson deported almost immediately. As of January 2025, the use of this authority has
been expandead to Its full legal lmit, it now applies to people apprehended amywhere in the
.3, who can‘t prove that they have been continuously present in the country for at least
two years, Thera's no judge and no appeal in this situstion. The officer determines if the
parsan is insdmissible, end if so, they are deportad within 24 to 48 hours. Since this bilt
gllows an individusl to be detained based on an |CE detainer, that parson might be
destined for ona of these "no-hearing” deportations. By amending this bill to reguire a
judicial warrant for the initial 48-hour hold, we would ensure that ot least one judge in
Kansas has looked into the case before the persan is handed over to 8 federal system that
might not givie thiem & haaring at all.

In addition, our Founding Fathers”writings, particularly surrounding the Fourth Amendment
and colonial experiences with British writs of assistance, strongly suggest they would
oppose armasts based solely on administrative warranis issued by executive agencies like
ICE, without judicial oversight. Their core concemn was preventing erbitrary government
intrusions into personal liberty, requiring warrants 1o be specific, based on probable cause
and supported by oath and atfirmation, and issued by 3 neutral magistrate rather than
executive officials. This opposition stemmed from axperiences with general warrants and
writs of assistance, which were broad, non-specific authorizations often issued with
minimal review, allowing unchecked executive power-much like modern administrative
warmants,

The Fourth Amendment was dratted as a direct response to colonial abuses under British
rube, where writs of assistance gmpowared customs officars 1o conduct searches and
salzures without specitic evidence or judicial scruting. These writs wers issued by courns
but functioned as administrative tools, lasting for the monarch’s reign and granting broad
discretion to executive agents. The Founders viewed them as tyrannical, violating natural
rights and English common law principles that a person’s home is their castle.

lames Otig, a Massachusetts lawyar, arguad in court that these writs “are the worst
instrument of arbitrary powet, the most destructive of English liberty and the fundamental
principles of Law, that ever was found in an English law book. He argued that only specific
warrants, issued upon oath, with probable cause, and describing specific places and
persons, were legal. Otis empbasized that such unchecked executive authority could lead
to tyranny, imprisonment, or murder, and insisted courns should void laws authorizing them
as contrary 1o reason and natural ights, This speech influenced the Bill of Rignts and




highlights the Founders' demand for judicial interpasition to curb executive overreach in
sagrches and seizures (including amests)

John Adams, who witnassed Otis's speech, later wrole that it sowed the seeds of
independence by rallying against “arbitrary Claims of Great Britain.” In his notes and
correspondence, Adams echoed the view that warrants must be specific and judicially
authorized to protect against executive abuse, linking this to broader liberties. (o the
Daclaration of Indepandence, Thomas Jefferson listed grievances against King George 111,
including “transporting us beyand Seas to be tried for pretend offences,” reflecting
apposition to extrajudicial executive actions that bypassed due process

Administrative warrants for immigration arrests, issued by ICE officials without a judge’s
review, mirrar thie writs the Founders condemned: they are executive-issued, often based
on internal assessments ather than sworn prabable cause before a neutral magistrate,
and can authorize broad actions. Historical legal treatises and Founding-era practices
show that arrests generally reguired judicial warrants except in Narrow ceses (Tke pUrsUIng
known felons in the act, There is scant evidence from the era supporting executive-issued
warrants for srrests or home entries. The Founders’ emphasis on saparaling powers,
preventing the executive from acting like a judge, would likely view |CE'S practice as
unconstitutionat, pricritizing judicial warrants to ensure reasonableness and protect
against arbitrary detantion.

In addition, there are also some court rulings that back up my argument that ICE
immigration detainers should require a judge's signature under the Fourth Amendment.
For example, in Galarzs v. Szalceyk, a LLS citizen was wrongly held for days onan ICE
detainer. The court ruled that deteiners are voluntary requests, not mandatory, and local
agencies can be held liable for unlawiul detertion if they honor them without independent
probable cause or guthority. This emphasized that detaners alone do not compel holds
and can lead to Fourth Amendment violations if they résult in extended custody without
proper basis. In Morales vs. Chadbourne, the court ruled that detaining someons beyond
Amendment. The court required ICE 1o have probable cause to issue such requeasts, and
local complisnce without it viclates protections against unreasonable searches and
seizures,

In Miranda-Olivares v. Clackamas County, the court held that an ICE detainer does not
provide sufficient probable cause for local jails to detain someane. Holding the plaintiff
violated her Fourth Amendment rights, as the detainer lacked judicial backing or reliable
evidence of rermovability, leading 1o liability for the county. In Lunn v, Commaonwesalth, the
court echoed Fourth Amendment concerns: Extending detantion on 8 detainar without




judicial warrant or probable cause of a crime is an urlawtul arrest, Itharred
Massachusens officials from honoring detainers abasnt stronger sate pards. Lowercourts
lespecially in the 1%, 3, and 8" Circuits] have consistently found that ICE administrative
warrants and self-deciared probable cause on detainars {ock the neutral magistrate review
required for most seizures. Honoring detainers can create new Fourth Amendrment
violations by local officials, exposing them to liability. These precedents strongly suppaort
the wiew that this bill risks encoursging unconstitutional detentionsa without adequate due

process.
There are some who srgue that illegal immigrants don't have any rights undear our
Constitution, that anly U.S citizens are covered by the Bill of Rights. This claim ignores the
raality that the Bill of Rights is designed to protect averyons. Without legal protactions
designed to protect evaryons, the government could simply claim that a U.S citizen is here
illegally and deport that person 1o & country that thay've never even been to. Due process
requiremants for detaining and deporting individuals acoused of being in the country
illegally are designed to protect U.5 citizens fram potential errors committed by thes
government. Dus process is necessary to ensure that LS itizens aran't being detained
and deported out of the country in error, ensuring that L& citizens amn't being deprived of
liberty and their Constitutional rights.

Therefore, I'm asking the committes to introduce and pass an amendment 1o this Bill,
whichwould require law enforcemant officers 1o acquire & judicial warsant signed by a
judge before any Kansas citizen can be arrestad and detained for 48 hours.
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