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Madame Chair and members of the Committee, thank you for the opportunity to
express support for S.B. 413, which provides common-sense limitations on a manipulative
tactic used by trial attorneys to influence noneconomic damage awards in jury trials. I am
submitting this testimony on behalf of the American Tort Reform Association (ATRA), a
broad-based coalition of businesses, corporations, municipalities, associations, and
professional firms that have pooled their resources to promote fairness, balance, and
predictability in civil litigation.

I am a partner in the Kansas City office of Shook, Hardy & Bacon L.L.P. My practice
focuses on product liability litigation, appellate preservation, and civil justice issues.
I received my law degree from the University of Missouri in Columbia and clerked for the
Honorable William Ray Price, Jr. of the Supreme Court of Missouri after completing my
education. I reside with my family in Prairie Village, Kansas.

S.B. 413 sets out reasonable limitations to limit undue influence on juries in Kansas
state trials by trial attorneys. Plaintiffs’ lawyers often seek to manipulate jury awards
through a tactic called “anchoring,” where they implant in the minds of jurors an arbitrary
sum, or suggest a mathematical formula, that is designed to lead to extraordinary awards.
These lump sum amounts or suggested calculations often have no relationship to the facts
of the case at issue. Some suggestions have included an amount per day, per hour, or per
mile; others have referred to the cost of an aircraft or a professional athlete’s salary.

Trial attorneys use anchoring techniques because it effectively works to return
inflated jury verdicts.! This is particularly true for noneconomic damages that may be
difficult to calculate definitively, such as pain and suffering. Empirical research and trial
experience confirm that providing an anchor creates a psychologically powerful baseline
for jurors. Once a lawyer provides an anchor, jurors either accept the suggested amount
or “compromise” by negotiating up or down. Studies show both the use of a specific lump
sum or mathematical formula leads jury to reach a substantially higher award—double2
or quadruple3 the amount they would have awarded if left to determine a just and
reasonable award on their own.4
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Given the effectiveness of anchoring, trial lawyers are being coached to use it.
Plaintiff magazine explicitly boasts that “once an anchor number has been provided, the
number exerts undue influence on the final figure” and “can sway decisions even when
the anchor provided is completely arbitrary.”s

The effects of anchoring can be seen in courtrooms nationwide. To decide the value
of pain and suffering, some plaintiffs’ lawyers have suggested that juries consider the
value of a $71 million fighter jet or $186 million piece of art, or ask the jury award two
cents for each of the 650 million miles a defendant’s trucks drove the year of an accident.¢
In a 2023 case, a plaintiffs’ lawyer asked for $15 million after a child was burned by a
chicken nugget that dropped on her leg as her family pulled out of a fast food drive-thru—
which likely made the jury feel that the $800,000 it awarded was rational by comparison.”
In some states, personal injury lawyers urge juries to return $40 million, $80 million,
even $140 million for pain and suffering alone.8 Several states have taken action to limit
a party’s suggestion of a specific amount, or use of a per diem calculation, for
noneconomic damage awards.9

Historically, Kansas limited anchoring techniques in trials. Prior to 1968, the
Kansas Supreme Court prohibited manipulation of noneconomic jury awards through
mathematical formulas, recognizing that per diem arguments are “speculation of counsel
unsupported by evidence” and “amounted to the giving of testimony by counsel.”© The
Kansas Supreme Court chipped away at that rule in the late 1960s, and in 1997,
abandoned any restriction on anchoring. In Wilson v. Williams, 933, P.2d 757, 761 (Kan
1997), the plaintiffs’ lawyer asked the jury to award $100,000 in future noneconomic
damages for an ankle injury, arguing it was “around $8 a day” for the remainder of
plaintiff’s life. The jury returned the precise amount requested.

The effect of anchoring is even more significant post-2019, as the Kansas Supreme
Court struck down a statute limiting noneconomic damage awards to a maximum of
$325,000.! The law limiting noneconomic damages in all personal injury cases had been
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in place since 1988. When in effect, trial lawyers had little motivation to ask for
extraordinary noneconomic damage awards. With that statutory maximum gone,
plaintiffs’ lawyers are free to seek as much as possible—and use any manipulative tactics
to get it. Even worse, Kansas courts are unlikely to find a noneconomic damage award
excessive. The deference to the jury is significant, even when it is a product of
manipulative tactics.

The current system is not workable. Anchoring practices may help a lawyer get an
excessive verdict, but these awards are often appealed. The cycle is inefficient and costly.
Further, as defendants balk at settlement demands that reflect the chance for multimillion
dollar pain and suffering awards, plaintiff recoveries are delayed. And to the extent
extraordinary awards are upheld, the social inflation that results may not be beneficial in
the long run since consumers will ultimately have to pick up the tab through higher prices
for goods and services.

S.B. 413 addresses the anchoring problem by stating that no party or counsel may
refer to a specific dollar amount, range, formula, units of time, or objects or values with
no connection to the facts of the case to suggest an amount for the jury to award as
noneconomic damages. The proposal enables juries to determine an appropriate amount
of compensation for noneconomic damages based on their own life experiences and
values, free from manipulation by attorneys.



