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Session of 2016

SENATE BILL No. 362

By Committee on Judiciary

1-25

AN ACT concerning the criminal justice information system; relating to
electronically stored information; hearsay exception for official record,
authentication of record; amending K.S.A. 60-465 and K.S.A. 2015
Supp. 22-4701, 22-4705 and 60-460 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2015 Supp. 22-4701 is hereby amended to read as
follows: 22-4701. As used in this act, unless the context clearly requires
otherwise:

(a) "Central repository" means the criminal justice information
system central repository created by this act and the juvenile offender
information system created pursuant to K.S.A. 2015 Supp. 38-2326, and
amendments thereto.

(b) "Criminal history record information" means all data initiated or
collected by a criminal justice agency on a person pertaining to a
reportable event, and any supporting documentation. Criminal history
record information does not include:

(1) Data contained in intelligence or investigatory files or police
work-product records used solely for police investigation purposes;

(2) wanted posters, police blotter entries, court records of public
judicial proceedings or published court opinions;

(3) data pertaining to violations of the traffic laws of the state or any
other traffic law or ordinance, other than vehicular homicide;

(4) presentence investigation and other reports prepared for use by a
court in the exercise of criminal jurisdiction or by the governor in the
exercise of the power of pardon, reprieve or commutation; or

(5) information regarding the release, assignment to work release, or
any other change in custody status of a person confined by the department
of corrections or a jail.

(¢) "Criminal justice agency" means any government agency or
subdivision of any such agency which is authorized by law to exercise the
power of arrest, detention, prosecution, adjudication, correctional
supervision, rehabilitation or release of persons suspected, charged or
convicted of a crime and which allocates a substantial portion of its annual
budget to any of these functions. The term includes, but is not limited to,
the following agencies, when exercising jurisdiction over criminal matters
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or criminal history record information:

(1) State, county, municipal and railroad police departments, sheriffs'
offices and countywide law enforcement agencies, correctional facilities,
jails and detention centers;

(2) the offices of the attorney general, county or district attorneys and
any other office in which are located persons authorized by law to
prosecute persons accused of criminal offenses;

(3) the district courts, the court of appeals, the supreme court, the
municipal courts and the offices of the clerks of these courts;

(4) the Kansas sentencing commission; and

(5) the prisoner review board.

(d) "Criminal justice information system" means the equipment,
including computer hardware and software, facilities, procedures,
agreements and personnel used in the collection, processing, preservation
and dissemination of criminal history record information and any
electronically stored information from a state agency or municipality.

(e) "Electronically stored information” means any documents or
writings, drawings, graphs, charts, photographs, sound recordings,
images and other data or data compilations stored in any medium from
which information can be obtained either directly or, if necessary, after
translation from a state agency or municipality into a reasonably useable
form.

(f) '"Director" means the director of the Kansas bureau of
investigation.

& (g) "Disseminate" means to transmit criminal history record
information in any oral or written form. The term does not include:

(1) The transmittal of such information within a criminal justice
agency;

(2) the reporting of such information as required by this act; or

(3) the transmittal of such information between criminal justice
agencies in order to permit the initiation of subsequent criminal justice
proceedings against a person relating to the same offense.

e (h) "Reportable event" means an event specified or provided for
in K.S.A. 22-4705, and amendments thereto.

Sec. 2. K.S.A. 2015 Supp. 22-4705 is hereby amended to read as
follows: 22-4705. (a) The following events are reportable events under this
act:

(1) Issuance of an arrest warrant;

(2) an arrest;

(3) release of a person after arrest without the filing of a charge;

(4) the filing of a charge;

(5) dismissal or quashing of an indictment or criminal information;

(6) an acquittal, conviction or other disposition at or following trial,
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including a finding of probation before judgment;

(7) 1imposition of a sentence;

(8) commitment to a correctional facility, whether state or locally
operated;

(9) release from detention or confinement;

(10) an escape from confinement;

(11) a pardon, reprieve, commutation of sentence or other change in a
sentence, including a change ordered by a court;

(12) judgment of an appellate court that modifies or reverses the
lower court decision;

(13) order of a court in a collateral proceeding that affects a person's
conviction, sentence or confinement, including any expungement or
annulment of arrests or convictions pursuant to state statute; and

(14) any other event arising out of or occurring during the course of
criminal justice proceedings declared to be reportable by rule or regulation
of the director.

(b) There is hereby established a criminal justice information system
central repository for the collection, storage, and dissemination of criminal
history record information and any electronically stored information from
a state agency or municipality. The central repository shall be operated by
the Kansas bureau of investigation under the administrative control of the
director.

(c) The Kansas bureau of investigation may enter into an agreement
with any state agency or municipality to allow for the sharing and
authentication of any electronically stored information held by the state
agency or municipality, in whole or in part, to the central repository.

(d) Except as otherwise provided by this subsection, every criminal
justice agency shall report criminal history record information, whether
collected manually or by means of an automated system, to the central
repository, in accordance with rules and regulations adopted pursuant to
this act. A criminal justice agency shall report to the central repository
those reportable events involving a violation of a county resolution or city
ordinance only when required by rules and regulations adopted by the
director.

t&) (e) Reporting methods may include:

(1) Submittal of criminal history record information by a criminal
justice agency directly to the central repository;

(2) if the information can readily be collected and reported through
the court system, submittal to the central repository by the administrative
office of the courts;-er

(3) if the information can readily be collected and reported through
criminal justice agencies that are part of a geographically based
information system, submittal to the central repository by the agencies, or
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(4) any transfer of electronically stored information by a state agency
or municipality to the central repository.

) () Nothing in this section shall prevent a criminal justice agency
from maintaining more detailed information than is required to be reported
to the central repository. However, the dissemination of that criminal
history record information is governed by the provisions of this act.

& (g) The director may determine, by rule and regulation, the
reportable events to be reported by each criminal justice agency, in order
to avoid duplication in reporting.

e (h) Except as otherwise provided in this subsection, no court or
criminal justice agency may assess fees or charges against the central
repository for providing criminal history record information created prior
to, on or after July 1, 2011. A court or criminal justice agency may assess a
fee or charge against the central repository for providing criminal history
record information if such court or criminal justice agency has previously
provided such criminal history record information as required by law.

Sec. 3. K.S.A. 2015 Supp. 60-460 is hereby amended to read as
follows: 60-460. Evidence of a statement which is made other than by a
witness while testifying at the hearing, offered to prove the truth of the
matter stated, is hearsay evidence and inadmissible except:

(a) Previous statements of persons present. A statement previously
made by a person who is present at the hearing and available for cross-
examination with respect to the statement and its subject matter, provided
the statement would be admissible if made by declarant while testifying as
a witness.

(b) Affidavits. Affidavits, to the extent admissible by the statutes of
this state.

(c) Depositions and prior testimony. Subject to the same limitations
and objections as though the declarant were testifying in person;: (1)
Testimony in the form of a deposition taken in compliance with the law of
this state for use as testimony in the trial of the action in which offered, or
(2) if the judge finds that the declarant is unavailable as a witness at the
hearing, testimony given as a witness in another action or in a preliminary
hearing or former trial in the same action, or in a deposition taken in
compliance with law for use as testimony in the trial of another action,
when: (A) The testimony is offered against a party who offered it in the
party's own behalf on the former occasion or against the successor in
interest of such party, or (B) the issue is such that the adverse party on the
former occasion had the right and opportunity for cross-examination with
an interest and motive similar to that which the adverse party has in the
action in which the testimony is offered, but the provisions of this
subsection (c) shall not apply in criminal actions if it denies to the accused
the right to meet the witness face to face.
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(d) Contemporaneous statements and statements admissible on
ground of necessity generally. A statement which the judge finds was
made. (1) While the declarant was perceiving the event or condition which
the statement narrates, describes or explains;, (2) while the declarant was
under the stress of a nervous excitement caused by such perception, or (3)
if the declarant is unavailable as a witness, by the declarant at a time when
the matter had been recently perceived by the declarant and while the
declarant's recollection was clear and was made in good faith prior to the
commencement of the action and with no incentive to falsify or to distort.

(e) Dying declarations. A statement by a person unavailable as a
witness because of the person's death if the judge finds that it was made:
(1) Voluntarily and in good faith; and (2) while the declarant was
conscious of the declarant's impending death and believed that there was
no hope of recovery.

(f) Confessions. In a criminal proceeding as against the accused, a
previous statement by the accused relative to the offense charged, but only
if the judge finds that the accused: (1) When making the statement was
conscious and was capable of understanding what the accused said and
did, and (2) was not induced to make the statement: (A) Under
compulsion or by infliction or threats of infliction of suffering upon the
accused or another, or by prolonged interrogation under such
circumstances as to render the statement involuntary,; or (B) by threats or
promises concerning action to be taken by a public official with reference
to the crime, likely to cause the accused to make such a statement falsely,
and made by a person whom the accused reasonably believed to have the
power or authority to execute the same.

(g) Admissions by parties. As against a party, a statement by the
person who is the party to the action in the person's individual or a
representative capacity and, if the latter, who was acting in such
representative capacity in making the statement.

(h) Authorized and adoptive admissions. As against a party, a
statement: (1) By a person authorized by the party to make a statement or
statements for the party concerning the subject of the statement, or (2) of
which the party with knowledge of the content thereof has, by words or
other conduct, manifested the party's adoption or belief in its truth.

(i) Vicarious admissions. As against a party, a statement which would
be admissible if made by the declarant at the hearing if: (1) The statement
concerned a matter within the scope of an agency or employment of the
declarant for the party and was made before the termination of such
relationship;; (2) the party and the declarant were participating in a plan to
commit a crime or a civil wrong and the statement was relevant to the plan
or its subject matter and was made while the plan was in existence and
before its complete execution or other termination, or (3) one of the issues
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between the party and the proponent of the evidence of the statement is a
legal liability of the declarant, and the statement tends to establish that
liability.

(j) Declarations against interest. Subject to the limitations of the
exception in subsection (f), a statement which the judge finds was at the
time of the assertion so far contrary to the declarant's pecuniary or
proprietary interest or so far subjected the declarant to civil or criminal
liability or so far rendered invalid a claim by the declarant against another
or created such risk of making the declarant an object of hatred, ridicule or
social disapproval in the community that a reasonable person in the
declarant's position would not have made the statement unless the person
believed it to be true.

(k) Voter's statements. A statement by a voter concerning the voter's
qualifications to vote or the fact or content of the voter's vote.

() Statements of physical or mental condition of declarant. Unless
the judge finds it was made in bad faith, a statement of the declarant's: (1)
Then existing state of mind, emotion or physical sensation, including
statements of intent, plan, motive, design, mental feeling, pain and bodily
health, but not including memory or belief to prove the fact remembered or
believed, when such a mental or physical condition is in issue or is
relevant to prove or explain acts or conduct of the declarant;, or (2)
previous symptoms, pain or physical sensation, made to a physician
consulted for treatment or for diagnosis with a view to treatment, and
relevant to an issue of declarant's bodily condition.

(m) Business entries and the like. Writings offered as memoranda or
records of acts, conditions or events to prove the facts stated therein, if the
judge finds that: (1) They were made in the regular course of a business at
or about the time of the act, condition or event recorded, and (2) the
sources of information from which made and the method and
circumstances of their preparation were such as to indicate their
trustworthiness.

If the procedure specified by-sabseetion{b)-of K.S.A. 60-245a(b), and
amendments thereto, for providing business records has been complied
with and no party has required the personal attendance of a custodian of
the records or the production of the original records, the affidavit or
declaration of the custodian shall be prima facie evidence that the records
satisfy the requirements of this subsection.

(n) Absence of entry in business records. Evidence of the absence of a
memorandum or record from the memoranda or records of a business of an
asserted act, event or condition, to prove the nonoccurrence of the act or
event, or the nonexistence of the condition, if the judge finds that it was
the regular course of that business to make such memoranda of all such
acts, events or conditions at the time thereof or within a reasonable time
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thereafter and to preserve them.

(o) Content of official record. Subject to K.S.A. 60-461, and
amendments thereto;: (1) If meeting the requirements of authentication
under K.S.A. 60-465, and amendments thereto, to prove the content of the
record, a writing purporting to be a copy of an official record or of an entry
therein-er; (2) to prove the absence of a record in a specified office, a
writing made by the official custodian of the official records of the office,
reciting diligent search and failure to find such record; or (3) fo prove the
absence of a record in the criminal justice information system central
repository maintained by the Kansas bureau of investigation pursuant to
K.S.A. 22-4705, and amendments thereto, a writing made by a person
purporting to be an official custodian of the records of the Kansas bureau
of investigation, reciting diligent search of criminal history record
information and electronically stored information, as defined in K.S.A. 22-
4701, and amendments thereto, and failure to find such record.

(p) Certificate of marriage. Subject to K.S.A. 60-461, and
amendments thereto, certificates that the maker thereof performed
marriage ceremonies, to prove the truth of the recitals thereof, if the judge
finds that: (1) The maker of the certificates, at the time and place certified
as the times and places of the marriages, was authorized by law to perform
marriage ceremonies, and (2) the certificate was issued at that time or
within a reasonable time thereafter.

(qQ) Records of documents affecting an interest in property. Subject to
K.S.A. 60-461, and amendments thereto, the official record of a document
purporting to establish or affect an interest in property, to prove the content
of the original recorded document and its execution and delivery by each
person by whom it purports to have been executed, if the judge finds that:
(1) The record is in fact a record of an office of a state or nation or of any
governmental subdivision thereof; and (2) an applicable statute authorized
such a document to be recorded in that office.

(r) Judgment of previous conviction. Evidence of a final judgment
adjudging a person guilty of a felony, to prove any fact essential to sustain
the judgment.

(s) Judgment against persons entitled to indemnity. To prove the
wrong of the adverse party and the amount of damages sustained by the
judgment creditor, evidence of a final judgment if offered by a judgment
debtor in an action in which the debtor seeks to recover partial or total
indemnity or exoneration for money paid or liability incurred by the debtor
because of the judgment, provided the judge finds that the judgment was
rendered for damages sustained by the judgment creditor as a result of the
wrong of the adverse party to the present action.

(t) Judgment determining public interest in land. To prove any fact
which was essential to the judgment, evidence of a final judgment
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determining the interest or lack of interest of the public or of a state or
nation or governmental division thereof in land, if offered by a party in an
action in which any such fact or such interest or lack of interest is a
material matter.

(u) Statement concerning one's own family history. A statement of a
matter concerning a declarant's own birth, marriage, divorce, legitimacy,
relationship by blood or marriage, race-ancestry or other similar fact of the
declarant's family history, even though the declarant had no means of
acquiring personal knowledge of the matter declared, if the judge finds
that the declarant is unavailable.

(v) Statement concerning family history of another. A statement
concerning the birth, marriage, divorce, death, legitimacy, race-ancestry,
relationship by blood or marriage or other similar fact of the family history
of a person other than the declarant if the judge finds that the declarant. (1)
Was related to the other by blood or marriage, or was otherwise so
intimately associated with the other's family as to be likely to have
accurate information concerning the matter declared, and made the
statement as upon information received from the other or from a person
related by blood or marriage to the other or as upon repute in the other's
family, and (2) is unavailable as a witness.

(w) Statement concerning family history based on statement of
another declarant. A statement of a declarant that a statement admissible
under the exceptions in subsections (u) or (v) was made by another
declarant, offered as tending to prove the truth of the matter declared by
both declarants, if the judge finds that both declarants are unavailable as
witnesses.

(X) Reputation in family concerning family history. Evidence of
reputation among members of a family, if the reputation concerns the birth,
marriage, divorce, death, legitimacy, race-ancestry or other fact of the
family history of a member of the family by blood or marriage.

(y) Reputation—boundaries, general history, family history. Evidence
of reputation in a community as tending to prove the truth of the matter
reputed, if the reputation concerns. (1) Boundaries of or customs affecting,
land in the community and the judge finds that the reputation, if any, arose
before controversy;, (2) an event of general history of the community or of
the state or nation of which the community is a part and the judge finds
that the event was of importance to the community, or (3) the birth,
marriage, divorce, death, legitimacy, relationship by blood or marriage, or
race-ancestry of a person resident in the community at the time of the
reputation, or some other similar fact of the person's family history or of
the person's personal status or condition which the judge finds likely to
have been the subject of a reliable reputation in that community.

(z) Reputation as to character. If a trait of a person's character at a



—_—
OO0 JN Nh W —

B PR DWW WWWWWWWWRNRNPNPNDNDNNNDNDDNRFE
WO OOV WNFRF OOV NDAWND—=OOVWOIONWM A WN =

SB 362 9

specified time is material, evidence of the person's reputation with
reference thereto at a relevant time in the community in which the person
then resided or in a group with which the person then habitually
associated, to prove the truth of the matter reputed.

(aa) Recitals in documents affecting property. Evidence of a statement
relevant to a material matter, contained in a deed of conveyance or a will
or other document purporting to affect an interest in property, offered as
tending to prove the truth of the matter stated, if the judge finds that: (1)
The matter stated would be relevant upon an issue as to an interest in the
property; and (2) the dealings with the property since the statement was
made have not been inconsistent with the truth of the statement.

(bb) Commercial lists and the like. Evidence of statements of matters
of interest to persons engaged in an occupation contained in a list, register,
periodical or other published compilation, to prove the truth of any
relevant matter so stated, if the judge finds that the compilation is
published for use by persons engaged in that occupation and is generally
used and relied upon by them.

(cc) Learned treatises. A published treatise, periodical or pamphlet on
a subject of history, science or art, to prove the truth of a matter stated
therein, if the judge takes judicial notice, or a witness expert in the subject
testifies, that the treatise, periodical or pamphlet is a reliable authority in
the subject.

(dd) Actions involving children. In a criminal proceeding or a
proceeding pursuant to the revised Kansas juvenile justice code or in a
proceeding to determine if a child is a child in need of care under the
revised Kansas code for care of children, a statement made by a child, to
prove the crime or that a child is a juvenile offender or a child in need of
care, if:

(1) The child is alleged to be a victim of the crime or offense or a
child in need of care; and

(2) the trial judge finds, after a hearing on the matter, that the child is
disqualified or unavailable as a witness, the statement is apparently
reliable and the child was not induced to make the statement falsely by use
of threats or promises.

If a statement is admitted pursuant to this subsection in a trial to a jury,
the trial judge shall instruct the jury that it is for the jury to determine the
weight and credit to be given the statement and that, in making the
determination, it shall consider the age and maturity of the child, the
nature of the statement, the circumstances under which the statement was
made, any possible threats or promises that might have been made to the
child to obtain the statement and any other relevant factor.

(ee) Certified motor vehicle certificate of title history. Subject to
K.S.A. 60-461, and amendments thereto, a certified motor vehicle
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certificate of title history prepared by the division of vehicles of the
Kansas department of revenue.

Sec. 4. K.S.A. 60-465 is hereby amended to read as follows: 60-465.
A writing purporting to be a copy of an official record or of an entry
therein, meets the requirements of authentication if the judge finds that the
writing purports to be published by authority of the nation, state or
subdivision thereof, in which the record is kept or evidence has been
introduced sufficient to warrant a finding that the writing is a correct copy
of the record or entry. Extrinsic evidence of authenticity as a condition
precedent to admissibility is not required if: (1) The office in which the
record is kept is within this state and the writing is attested as a correct
copy of the record or entry by a person purporting to be an officer, or a
deputy of an officer, having the legal custody of the record; (2) the office
in which the record is kept is within this state and the record is attested by
a person purporting to be an official custodian of the records of the
Kansas bureau of investigation as a correct copy of criminal history
record information or electronically stored information, as defined in
K.S.A. 22-4701, and amendments thereto, accessed through the criminal
Justice information system central repository maintained by the Kansas
bureau of investigation pursuant to K.S.A. 22-4705, and amendments
thereto; (3) the office in which the record is kept is within the United
States or territory or insular possession subject to the dominion of the
United States and the writing is attested to as required in elause paragraph
(1) and authenticated by seal of the office having custody or, if that office
has no seal, by a public officer having a seal and having official duties in
the district or political subdivision in which the records are kept who
certifies under seal that such officer has custody; or 33 (4) the office in
which the record is kept is in a foreign state or country, the writing is
attested as required in elause paragraph (1) and is accompanied by a
certificate that such officer has the custody of the record which certificate
may be made by a secretary of an embassy or legation, consul general,
consul, vice-consul, or consular agent or by any officer in the foreign
service of the United States stationed in the foreign state or country in
which the record is kept, and authenticated by the seal of that office.

Sec. 5. K.S.A. 60-465 and K.S.A. 2015 Supp. 22-4701, 22-4705 and
60-460 are hereby repealed.

Sec. 6. This act shall take effect and be in force from and after its
publication in the statute book.



